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No alteration has been made in the division or order of this work. It has 
simply been corrected in accordance with the laws enacted, or the rules laid 
down, since the publication of the first edition . 

The rules, which apply to cither the Lower or the Western Provinces only, 
have been distinguished by the word Bengal^ or the letters JL. P. or fV. P. re- 
spectively. But it was considered unnecessary to mark the quotations from the 
old series of Nizamut Adawlut Reports by any such notation, since all the cases 
reported in it were tried in the Calcutta court. To all of these a reference has 
been made in this work, as they were published on account of some authorita- 
tive ruling which they enunciated. But this is not the case with the present 
series in which all trials are reported without exception ; and it has been 
deemed requisite therefore to quote only a few selected cases from the latter. 
The present series is referred to as Reports, in order to distinguish it from the 
old series cited as N. A. R. 
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BOOK I. 


OF THE COURTS, THEIR POWERS, RULES OF PRACTICE, 

AND MODES OF CONDUCTING BUSINESS. 

CHAPTER I. 

OF THE CONSTITUTION AND GENERAL JURISDICTION OF 
THE CRIMINAL COURTS. 

SECTION I. 

OF THE RISE, PROGRESS, AND GRADUAL IMPROVEMENT OF THE 

PENAL SYSTEM. 

1. In sketching the history of the system of Penal Law, established by the British 
Oovemment in India, it seems necessary to recount, in tlie first place, as concisely as pos* 
sible, the Acts of Parliament, by which the servants of the East India Company were entrusted 
with a legislative power in their territorial acquisitions ; for it is laid down by Blackstone, 

♦bat « in conquered or ceded countries, that have already laws of their own, the King 
may indeed alter or change those laws ; but till be does actually change them, the antwnt 
laws of the country remain, unless such as aro against the law of God, as in the case 
of an infidel country. * (a) 

2. The administration of criminal justice in Bengal, at the period of the TnHj^ 

Company’s acquisition of the Dewanny, had been guided for more than two centuries, by the 
penal system of the Mahomedans, by whom it had been forced upon the Hindoos by right 
of conquest The Hindoo criminal code, so long exploded, was indeed but ill-adapted to 
the actual state of society ; and the Hindoos, as well as Mahomedans, had become accustomed 
to, and acquainted with the ordinances of Mahomed, however defective and irrational, and 
however much opposed to those principles of law, which respect, alike, the rights of the 
individual, and the interests of the community. Of this system we shall presently speak 
more in detail, though in a treatise of this nature it must necessarily occupy but a 
small space. 

3. By the Statute of the 13th George III, chapter 63, section 7, it was enacted, ** that po*- 

the whole civil and military government of the presidency of Fort William, and also the 

ordering, management, and government, of all the territorial acquisitions and revenues in the ctop’^. 
kingdoms of Bengal, Behar, and Orissa, shall, during such time as the territorial acquisitions 
and revenues shall remain in the possession of the United Company, be vested in the Governor 
General and Council in like manner, to all intents and purposes whatsoever, as the same 
now are,' or at any time heretofore might have been, exercised by the President and Council, 

(«) Th0 mterialt of tbli ^teh hove boon takon from Harington's Analysis ; the Supplement to Colebrooke’s Digest 
of the Bognlatloai t the FifUi Report of the Select Committee of the House of Commons ; MiU^s History of India ; and other 
worki* In lome few placet the langnage of these authorities has been adopted^ and without tha usual acknowledgment 
Implied by inverted co mma t ; at it t e e m e d better to oonfiae these mariu to quotationt btim oAoial documents, which are 
atotttarily frequent. 

B 
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or Select Committee, in the said kingdonuk^ And by section 36 of the same Act, it was 
declared lawful for the Governor General and Council, from time to time, to make and 
issue such rules, ordinances, and regulations^ for the good order and civil government of the 
settlement of Fort William <&c., as shall be deemed just and reasonable ; such rules, ordinan- 
ces, and regulations, not being repugnant to the laws of the realm,*^ subject only to re^atry 
and publication in the Supreme Court of Jiyiicature (then first established) with the consent 
and approbation of the said Court 

4. By the Act of the 21st George III, chapter 70, the express pui^ose of winch was to 
explain and amend the Act, from which the above passages are quoted, it was provided in 
section 23, " that the Governor General and Council shall have power and authority, from 
time to time, to frame regulations for the provincial courts and councils,” under the restric* 
tion, that copies should be transmitted to the Court of Directors and to the Secretary of State, 
and that they should not be disallowed by His Majesty in Council within two years. 

5. In 1797, the Regulations, which had been already passed under the powers conferred 
on the Governor General and Council, by die abovementioned Statutes, were expressly 
acknowledged by the eighth section of the Act 37th, George III, chapter 142, in the follow- 
ing terms — And whereas certain regulations for the better administration of justice among 
the native inhabitants and others, being within the provinces of Bengal, Behar, and Orissa> 
have been, from time to time, framed by the Governor General in Council in Bengal ; and 
among other regulations, it has been established and declared, as essential to the future pros- 
perity of the British territories in Bengal, that all regulations passed by government, aflfect- 
ing the rights, properties, or persons of the subjects, should be formed into a regular code, 
and printed, with translations, in the country languages ; and that the grounds of every re- 
gulation he prefixed to it ; and that the courts of justice within the provinces be bound to 
regulate their decisions by the rules and ordinances which such regulations may contain, 
whereby the native inhabitants may be made acquainted with the privileges and immunities 
granted to them by the British Government, and the mode of obtaining speedy redress for 
any infringement of the same : and whereas it is essential that so wise and salutary a pro- 
vision should be strictly observed, and that it should not be in the power of the Governor 
General in Council to neglect or to dispense with the same : be it therefore enacted, that 
all regulations which shall be issued and framed by the Governor General in Council at 
Fort William in Bengal, afifecting the rights, persons, or property of the natives or of any 
other individuals who may be amenable to the provincial courts of justice, shall be registered 
in the judicial department, and formed into a regular code, and printed, with translations 
in the country languages, and that the grounds of each regulation shall be prefixed to it, and 
all the provincial courts of judicature shall be, and they are hereby directed to be bound by 
and to regulate their decisions by such rules and ordinances as shall be contained in the said 
regulations ; and the said Governor General in Council shall annually transmit to the Court 
of Directors of the East India Company ten copies of such regulations as may be passed in 
each year, and the same number to the Board of Commissioners for the affairs of India.” 

6. The regulation of the Indian Government, to which reference is made in the above 
section, is Beg. XLL 1793, the very words of which have been for the most part adopted; 
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lindj as Mr* Harington jostlj obserres, ^ sapported npcm this firm basis^ it may be deemed 
the corner-stone of the system of regtdation and polity^ for the internal goyemment of these 
provinces, which was instituted in the year 1793 by Marquis Cornwallis, ” Such adoption of 
the language and principles of the Indian Government may at least be taken to imply, on the 
part of the British Parliament, a confirmation of the local power of legislation and an approval 
of the manner in which that power had been exercised. 

7. On the renewal of the Company's Charter in 1813, the regulations were again 
acknowledged by section 66 of the 53rd George III, chapter 156, which enacts that" the 
Court of Directors should annually lay before both houses of Parliament one copy of all the 
regulations made by their several Governments in India.’’ 

8. Under the 3rd and 4th Wm. IV, chapter 85, the Governor General of India 
in Council has " power to make laws and regulations for repealing, amending, or altering, 
any laws or regulations whatever now in force, or hereafter to be in force, in the ter- 
ritories of India or any part thereof, and to make laws and regulations for all persons, 
whether British or Native, foreigners or others, and for all courts of justice, whether establish- 
ed by His Majesty’s charters or otherwise, and the jurisdictions thereof, and for all places 
and things whatsoever within and throughout the whole and every part of the said territories, 
and for all servants of the said Company within the dominions of princes and states in 
alliance with the said Company except as to matters affecting the prerogative of the 
Crown, or the authority of Parliament, or the constitution or right of the Company ; and 
subject to the disallowance of any such laws and regulations by the Court of Directors. All 
such laws and regulations are of the same force as an Act of Parliament; and it is 
not necessary to register or publish them in any court of justice. It is also provided, that 
a full, complete, and constantly existing right and power is reserved to Parliament to repeal 
and alter, at any time, any such law or regulation ; and that all the laws and regulations are 
to be laid before Parliament, (a) 

9. Lastly the Statute 16th and 17th Viet chap. 95, entitled an Act to provide for the Go- 
vernment of India, alters in some respects the constitution of the legislative council of India and 
defines what shall be a quorum of that body ; but interferes with its powers no further than to 
enact that the assent of tlie Governor General shall be essential to the validity of all laws 
made by the Council, and that no such law shall be invalid by reason only that it affects any 
royal prerogative, provided it shall have received the previous sanction of the crown. 

10. Such are the legislative powers which have been at various times committed by Par- 
liament to the Indian Government We proceed now to trace the steps, by which the penal 
system now in force has advanced. 

11. On the Company’s first acquisition of the Dewanny, it was deemed advisable to in- 
terfere but little with the existing system. Instead of abrogating the Mahomedan criminal 
law, substituting a new code founded on European experience, and providing new Courts 
with progressive degrees of power, in which the fear of detection stimulates inertness and 

(a) Acts of ParUameat. •xprtMly relating to India, are binding on megiatrmtec of the Company *e criminal courts, 
although no Act of the local legiiiatuu haa been passed for their promulgation. C. O. No, dO of vol, 4. 
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overawes injustice ; instead of immediately subverting the existing systenii and destroying 
the old establishments^ because they were not based on the principles familiar to the con- 
querors, or because their functions were ill discharged ; it was wisely determined to intro, 
duce improvements with caution and due circumspection* The administration of criminal 
justice was therefore left to the tribunals previously instituted. Those entrusted with the 
duties, which are now within the cognizance of our judicial authorities, are thus enumerated 
in the report of the committee of circuit : — The Nazim, as Supreme Magistrate, presides 
personally in the trial of capital offenders ; — the deputy of the Nazim takes cognizance of quar- 
rels, frays, and abusive names ; — the Foujdar is the officer of police, the judge of all crimes 
not capital ; the proofs of these last are taken before him, and reported to the Nazim for his 
judgment and sentence upon them ; — the Mohtesib has cognizance of drunkenness and of 
the vending of spirituous liquors and intoxicating drugs, and the examination of false 
weights and measures; — and the Cotwal is the peace-officer of the night, dependent on 
the Foujdaree.’’ 

12. But it would appear that the officers here enumerated were confined to the capital ; 
for beyond its precincts, the zumeendar, who was originally the chief fiscal officer of a district, 
exercised both a civil and a criminal jurisdiction almost supreme within the territory over 
which he was appointed to preside. The minor offences he visited with fines, imprisonments 
or corporal punishment according to his individual pleasure or sense of justice ; and even in 
capital cases he was under no further restraint than that of reporting the circumstances to the 
Nazim before proceeding to execution. The government but rarely interfered with his 
decisions. Thus it ever is with despotic governments ; they do not interpose between their 
officers and their subjects ; they do not understand the right of the individual as opposed 
to the general order of the state ; their agents are entrusted with unlimited powers, and in 
the exercise of them they are left unrestrained. The difference between a despotic and a 
just government lies in this, that the one revenges, the other punishes ; the one asserts its 
power with passion, the other calmly vindicates its authority ; the former, unembarassed with 
scruples, is content to believe that the real offender is among those who suffer ; the latter 
is ever filled with a tender apprehension lest the safety of the innocent should be endangered, 
and lest the powers appointed to protect the people, should be perverted to oppress them. 

13. But even if the institutions of the native government had been in themselves excel- 
lent, it would yet be no cause for wonder that the administration of justice ceased at a times 
when the government of the country underwent a total change, when the Nazim was left with- 
out power to maintain the authority of his tribunals. The best instruments may be applied 
to the vilest purposes ; and as an establishment, however good the principles on which it is 
founded, must fall to the ground, if the chock of supervision is neglected in practice, so 
institutions, which have been perverted to accomplish only evil, may be capable of producing 
much good, if the conduct of the ministerial officers is attentively and fitly inspected. 

14. The British Government therefore commenced by providing means for superintend- 
ing the native tribunals. In August 1769, certain servants of the Company, under the title 
of supervisors, were stationed in appropriarte districts throughout the country with this in- 
tent ; and in the next year two councils, with authority over the supervisors, were stationed 
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one at Moorshedabad^ and another at Patna. In 1772 additional experience allowed the 
Government to create new courts, and to furnish them with certain rules, which were 
drawn up by the committee of circuit, and adopted by the President and Council on the 
21st August of that year. In the report which accompanied these regulations, the com* 
mittee observed — we have confined ourselves, with a scrupulous exactness, to the 
constitutional forms of judicature already established in this province, which are not 
only such as we think in themselves best calculated for expediting the course of justice, 
but such as are best adapted to the understanding of the people ; where we shall appear to 
have deviated, in any respect, from the known forms, our intention has been to recur to the 
original principles, and to give them that efficacy, of which they were deprived by venal and 
arbitrary innovations, by partial immunities granted as a relief against the general and 
allowed abuse of authority, or by some radical defect in the constitution of the courts in 
being.’* By this scheme a court of criminal judicature was established in each district under 
the denomination of Foujdaree Adawlut, in which a Kazee and Mooftee, with the assistance 
of two Moulavies, as expounders of the law, were oppointed to hold “ all trials of murder, 
robbery, and theft, and all other felonies ; forgery, perjury, and all sorts of frauds and mis- 
demeanors, assaults, frays, quarrels, adultery, and every other breach of the peace, or violent 
invasion of property and it was also declared to be the duty of tlie Collector of the district 
(he being a covenanted servant of the Company) to attend to the proceedings of this court 
so far as to see that all necessary evidences are summoned and examined ; that due weight 
is allowed to their testimony ; and that the decision passed is fair and impartial according to 
the proof exhibited in the course of trial ; and that no causes be heard or determined but in 
the open court regularly assembled.” A separate and superior court of criminal jurisdiction 
was at the same time established at Moorshedabad, under the designation of Nizamut Sud- 
der Adawlut, in which was to preside, by the title of daroga, a chief officer, appointed on the 
part of the Nazim, assisted by the chief kazee, the chief mooftee, and three capable moulavies 
whose duty it was declared to be to revise all the proceedings of tlie foujdaree adawlut ; 
and in capital cases, by signifying their approbation or disapprobation thereof, with their 
reasons at large, to prepare the sentence for the warrant of the Nazim.'’ A control over the 
proceedings of this court, similar to that which the collectors of revenue were empowered to 
exercise over the provincial courts, was vested in the committee of revenue at Moorshedabad, 
and the object of such control was stated to be " that the Company’s administration, in 
character of King’s Dewan, may be satisfied, that the degrees of justice, on which the welfare 
and safety of the country so materially depend, are not injured or perverted by the effects of 
partiality or corruption.” 

15. Certain rules were supplied for the guidance of these courts ; the collector was di- 
rected to keep a box, under his own key, at the door of the cutcherry for the reception of 
petitions ; complete records were to be kept by the foujdaree adawluts, and transmitted to tlie 
superior courts twice every month ; .the collector also was to keep an abstract register of all 
the proceedings of that court, to be transmitted in like manner ; the authority of the fouj- 
daree adawlut was to extend to corporal punishment, imprisonment, sentencing to the roads 
and fines, but not to the life of the criminal ; in capital cases the trial was to be forwarded 
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to the Nizamut Adawlut, and ultimately to be laid before the Nazim ; persona guilty of 
misdemeanors^ whose rank, caste, or station in life was thought to exempt them from corporal 
punishment, were made liable to fines ; but such fines if above one hundred rupees were 
not to be enforced by the inferior courts ; forfeiture and confiscation of the property of felons 
was to depend on the Nizamut Adawlut Stringent penalties were enacted against dacoits ; 
and threats of dismission or fines and promases of rewards were held forth to the thanadars 
and paiks. 

16. By these arrangements, it will bo observed, the judicial administration was alone 
affected ; the law itself remained the same, with the exception of an additional and more 
severe provision respecting dacoity ; and with the system of police no interference was 
attempted. 

17. In the following year we find it a matter of consideration with the President and 
Council whether the decree of the Nizamut Adawlut, after having received the confirmation 
of the Nazim, should be carried into execution precisely in the terms of his warrant ; or whe- 
ther the Government should interfere in adding to, or commuting, the punishment, in cases 
wlierein it appeared inadequate to the crime or ineffectual as a check. And the result was 
the appointment of the daroga of the Nizamut Adawlut, which court had previously been 
removed to Calcutta, to affix the seal of the Nazim, and the signature on his behalf 
to warrants issued for the execution of sentences approved by the court,” and a power 
vested in the President " to superintend him in the exercise of this office, as well in revising 
sentences of the Adawlut, as in passing the warrants and affixing the seal.” However 
beneficial the control over the administration of criminal justice thus entrusted to the Presi- 
dent, a short experience proved that it imposed a labor and involved a responsibility, which 

1775. it was inconvenient to him to sustain; and consequently, in October 1775, the Nizamut 
Adawlut was removed back to Moorshedabad, and the uncontrolled administration of 
criminal justice was confided to the Naib Nazim, by whom foujdars, assisted by persons 
versed in the Mahomedan law, were appointed to superintend the criminal courts in the 
several districts, and to apprehend and bring to trial offenders against the public peace. 

18. In the meanwhile, April 1774, the police establishment had been remodelled by 

PoUce, 1774. Hastings with the concurrence of his Council. The collectors and aumils had been acting 

as magistrates, but the want of an efficient police had thus early shown itself in the increas- 
ed confidence of the dacoits,” and in tho difficulty with which Government obtained ‘‘ intel- 
ligence of such events as related to the peace of the country.” These evils were ascribed 
. by Mr. Hastings to the abolition of the foujdaree jurisdiction of the zumeendars ; to tlie 

resumption of the chakeran land, and the employment by the farmers of the servants, allowed 
to them by Government solely for the business of their collections ; and to the farming sys- 
tem, which removed the claim on the zumeendars formerly possessed by the public from 
immemorial usage to the restitution of all damages and losses sustained from robbers. The 
remedies adopted for the removal of these disorders were that thanadars were appointed 
to the fourteen districts, into which Bengal was divided, for the various purposes of police ; 
that the landholders and officers of the collections were enjoined to afford them all possible 
assistance in the discharge of their duties; that tbe land servants allowed for their respective 
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districts were placed under the absolute command of the fonjdaro ; that the chakeran lands 
were again applied to their original design; that the fonjdars were enjoined to assist each 
other in their respective jurisdictions ; that an office for the superintendence of the fonjdars 
was established under the control of the President ; that the landholders were made respon- 
sible for losses sustained by their neglect to assist the fonjdars ; and that all persons convict- 
ed of abetting or conniving at the practices of robbers wero to bo adjudged eq^ually criminal 
with them^ and to be punished by death. 

19. On the 6th April 1781, it was declared that this system had by experience been 
found not to produce the good effects intended by the institution ; the general establish- 
ments therefore both of the foujdars and thanadars were abolished by a resolution of the 
Governor General and Council ; and the English judges of the several civil courts, being 
Company’s covenanted servants, were invested with the power, as magistrates, of appre- 
hending dacoits and persons charged with the commission of any crimes or acts of violence, 
within their respective jurisdictions.” 

20. They were not however empowered to try or punish such persons ; nor to detain 
them in confinement ; but wore to send them immediately to the daroga of the nearest 
foujdaree court with a charge in writing, setting forth the grounds on which they had been 
apprehended.” Provision was at the same time made for cases where, by especial permis- 
sion of the Governor General and Council, certain zumeendars might be invested with such 
part of the police jurbdictiou as they formerly exercised under the ancient Mogul govern- 
ment.” 

21. In such cases, the judge of the Dewanny Adawlut, the daroga of the foujdaree 
court, and the zumeendar, were to exorcise a concurrent authority for the apprehension of 
robbers and all disturbers of the public peace. The better to enable the government to ob- 
serve the effects of the regulations thus introduced, and to watch over the general adminis- 
tration of criminal justice throughout the provinces, a separate department was established 
at the presidency, under the immediate control of the Governor General, to receive monthly 
returns and reports from the judges, zumeendars, and the Nazim ; to arrange which, and to 
maintain an effectual check on all persons employed in the administration of justice, as 
well as for such other purposes as his experience might suggest,” an officer was appointed 
to act under the Governor General, with the title of Remembrancer of the Criminal Courts. 

22. These provisions proved inadequate ; they contained one capital defect ; the power of 
the English magistrates over the zumeendars and other landholders was not only inefficacious 
in general, and the course of justice therefore weak and uncertain, but the regulation which 
vested the apprehension of all offenders in the magistrates without permitting ^them to 
interfere in any respect in the trials, gave rise to a new evil. The magistrates being obliged 
to deliver over to the darogas of the foujdaree courts, and to that officer’s prison, all 
parties charged with a breach of the peace however trivial, and a considerable time often 
elapsing before they were brought to trial, many of the lowest and most indigent classes of 
people were frequently detained for a long period in confinement, where the length of their 
sufferings very often more than equalled their demerits.” 
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23. In June 1787, therefore, a new regulation ‘"for the administration of justice in the 
criminal courts in Bengal, Beliar, and Orissa,*^ was passed by the Governor General in 
Council; and at the same time the oiRces of judge, collector, and magistrate, (except in the 
cities of Dacca, Moorshedabad, and Patna) were united in the same person, but under distinct 
rules for his guidance in each capacity. By this regulation it was made the duty of the 
magistrate ** to apprehend all murderers, robbers, thieves, house-breakers, or other disturbers 
of the peace, and to send them to take their trial, accompanied with a written charge in the 
Persian language, to the nearest foujdaree court.” He was further invested with power to 
hear and determine without any reference to the foujdaree courts, all complaints or prosecu- 
tions brought before him for petty offences, such as abusive language or calumny, inconsi- 
derable assaults or affrays, and to punish the same when proved by corporal punishment 
not exceeding 15 ratans, or imprisonment not exceeding the term of 15 days; but in all 
cases affecting eitlier the life or limbs of the party accused, or subjecting them to a greater 
punishment than that above specified, the case was to be remitted, as above prescribed, to 
the nearest criminal court. In the case of groundless and vexatious complaints, the magistrate 
was authorized to inflict a fine not exceeding 50 or 200 rupees, according to the supposed 
wealth of the offender, the distinctions being the same as those since preserved in section 8, 
Regulation IX. 1793. The daroga of the foujdaree adawlut was declared to be totally 
independent of the magistrate, as far as related to tlie trial of causes, but subject in every 
respect to the Naib Nazim. Various rules for the guidance of the magistrates and the 
foujdaree courts were at the same time enacted ; — all complaints with the orders upon them 
were to be recorded in the magistrate’s office, both in English and Persian, copies of which with 
the result of each case detailed in a given form were to be sent monthly to the remembrancer 
of the criminal courts ; —the magistrate was not to detain in confinement beyond 2 days 
any person accused of an offence not within his competency to try ; — he was to inspect the 
jails, which were under the care of the daroga, and to report thereon to the Governor 
General, that the necessary representations might be made to the Naib Nazim — a report 
w as to be made to government of any landholder committed for trial ; and European British 
subjects were to be committed under certain rules to the Supreme Court It was declared 
at the same time that all Europeans, not British subjects, were equally amenable with the 
natives to the authority of the magistrate within his own district, and to the foujdaree 
court to which they might be committed.” The darogas were directed to transmit to 
the Naib Nazim copies of their proceedings at large, and to furnish him with various returns 
regarding the jail and the maal-kbana ; and they were to deliver to the magistrate, for sub- 
mission to the Governor General, monthly statements of the cases decided by them, and 
of the disposal of prisoners committed to them for trial. The officers of the foujdaree 
courts were to be appointed by the Naib Nazim, and were required to hold courts at 
least three times a week throughout the year. Other provisions were added regarding the 
establishments allowed for the various courts, and the manner in which the bills for all 
expences were to be drawn. 

24. The power thus vested in the magistrates to take cognizance of petty offences, ob- 
viated in some degree the hardship and inconvenience, which had before been experienced 
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from the necessity of deliverinij over for trial to the darc^ of the fonjdaree conrt all par- 
ties charged with a breach of the peace however slight, or any other criminal act however 
trivial in its nature and consequences. But as all crimes of consequence were still exclusively 
cognizable by the Naib Nazim and his subordinate officers ; as the sentences of the Niza- 
mut Adawlut were final and not notified to the Governor Gteneral until they had been 
carried into execution ; as the judges and officers of the inferior criminal courts were ap- 
pointed by the Naib Nazim ; and as he possessed an almost exclusive control over those 
courts and their proceedings ; many defects in the Mabomedan law, and abuses in the ad- 
ministration of it, were left unremedied, and placed beyond the control and ameliorating 
influence of those who were alone billing to suppress them. The Court of Directors had 
desired in their primary instructions to Lord Cornwallis in 1786, that “the trial and 
punishment of offenders against the public peace should be left with the established officers 
of the Mabomedan jurisdiction, who were not to be interfered with beyond vrhat the influ- 
ence of the British Government might effect through occasional recommendations of for- 
bearance to inflict any punishment of a cruel nature.” But his Lordship found himself 
compelled very early to bear testimony to the inefficacy of such measures “ to prevent, on one 
hand, the cruel punishments of mutilation, which are frequently inflicted by the Mabomedan 
law, and on the other to restrain the spirit of corruption, which so generally prevails in native 
courts, and by which wealthy offenders are generally enabled to purchase impunity for the 
most atrocious crimes.” In conformity with this opinion, the Governor General in Council de- 
termined in December 1790, to introduce an entirely new system, and to take into his own 
hands the superintendence of the administration of criminal justice throughout the provinces. 

25. But before detailing the provisions which introduced this very important change, Riprht of (iorfm- 
it seems useful to note the argument from which he deduced, that government held a right 
legally sanctioned to alter the Mabomedan law : it is clearly stated in a minute by Lord 
Cornwallis, dated December 1st, 1790, and it is worthy of remark that the framers of the 
celebrated “ Fifth Report,” sanctioned by the House of Commons in 1812, have adopted 
his Lordship’s opinions, and even the words in which they were expressed. He writes ; 

“ With a view to ascertain more particularly the nature and causes of the defects (in the 
administration of criminal justice), and to collect the necessary information for remedying 
them, I directed some queries to be stat(^ to the magistrates of the several districts, from 
their answers to which it will appear that the evils complained of proceed from two obvious 
causes : first, the gross defects in the Mabomedan law ; and secondly, the defects in the 
constitution of the courts established for the trial of offenders. A provision against the 
first of these defects cannot otherwise be made than by our correcting such parts of the 
Mabomedan law as are most evidently contrary to natural justice and the good of society. 

That this government is competent to such an amendment of that law, as may appear thus 
essentially necessary, cannot, I think, admit of a doubt ; sinco being entrusted with the govern- 
ment of the country, we must be allowed to exercise the means necessary to the object and 
end of our appointment; besides that we appear to possess a sufficient legal recognition of 
the right in questbn from this, that the alterations made in the established Mabomedan law 
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of the country by the first code of judicial regulations of 1772, and more particularly that 
entire alteration, and new and very severe provision therein contained, for the punishment of 
dacoits, together with the superintendence and control over all the new criminal courts, which 
the said regulations vested in the Company’s covenanted servants, stand both fully submitted 
to parliament in the sixth report of the committee of secrecy, already quoted, as a discretional 
Act of legislation by the President and Council in the year 1772 ; and yet so far was the 
parliament from disapproving thereof, or limiting in any respect the authority of our govern- 
ment in India, that with this information before it, and having these reports as the ground 
work of the law then passed, the Act of the 13th George III, chapter 63, section 7, vests 
the ordering, management, and government, of all the territorial acquisitions and revenues 
in the kingdoms of Bengal, Behar, and Orissa, in the Governor General and Council, for 
such time as the territorial acquisitions and revenue shall remain in the possession of the 
said Company, in like manner (as the said Act recites), to all intents and purposes what- 
ever, as the same now are, or at any time heretofore might have been, exercised by the 
President and Council, or select committee, in the said kingdom. And as it was then 
before tlie legislature that the President and Council had interposed, and altered the criminal 
law of the couTitry, such alterations, and all future necessary amendments thereof, appear, 
by the above clause, to be legally sanctioned and authorized.” 

26. It is necessary only to add to this that all subsequent Acts of Parliament, which 
have entrusted to the Government of India renewed or increased powers of enacting law8> 
have in no way restricted them in amending the Mahomedan criminal law. In the conclusion 
of the minute quoted above, Lord Cornwallis proposed to introduce four modifications of 
that law by a formal enactment ; first, that the apparent intention of a murderer, and 
not the manner or instrument of perpetration, should constitute the rule for determining his 
punishment ; secondly, that in all cases of murder the relations of the deceased should be 
debarred from pardoning the offender, and that the law should be left to take its course with- 
out any reference to their wishes upon all persons convicted thereof ; — thirdly, that other 
punishments should be substituted for mutilation ; and fourthly, that heinous offenders should 
be admitted to become witnesses against each other in the manner of kings evidence in 
England. Three out of the points which he thus brought forward, as those most repugnant 
to the principles, or inadequate to the ends, of justice, were the same as those, which Mr. 
Hastings had advanced in 1773, as reasons for that system of interference with the decrees 
of the Nazim, which he instituted and superintended ; — ^but as they had never been formally 
abrogated, the Naib Nazim had doubtless considered as of no effect such innovations in 
practice on the prescribed rules of the Mahomedan law. 

27. It seems unnecessary to follow Lord Cornwallis in the observations which he record- 
ed on the second defect above mentioned, viz., the imperfect constitution of the criminal courts, 
because they must be generally obvious to all, who consider the facilities to a dishonest 
tampering with justice, and the unavoidable delay between the primary investigation by the 
police-magistrate and the final sentence by the Naib Nazim, which such a system necessarily 
produced. The correctness of his conclusion, that the future control of so important a branch 
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of Government ought not to be left to the sole discretion of any native^ or indeed of any 
single person whomsoever,'’ is sufficiently apparent. As such control must necessarily be 
exercised by the Government itself, and as it is essential for the prevention of crimes, not 
only that offenders should be deprived of the means of eluding the pursuit of the officers of 
justice, but that they should be speedily and impartially tried when apprehended,” it was 
determined to create a new machinery; J adges of circuit were appointed to the duties 
hitherto performed by the foujdaree darogas, and the place of the Naib Nazim was supplied 
by the Governor General and Council. 

28. By the regulations passed on the 3rd December 1790, the court of Nizamut Adawlut 
was again removed from Moorshcdabad to Calcutta, the lluties of the court being under- 
taken by the Governor General and the Members of the Supreme Council, assisted by the 
local cazee of Bengal, Beliar and Orissa, and two muftios ; and a register was appointed for 
the conduct of the executive business of the court, the office of the Remembrancer being 
merged therein. The powers of the court were declared to be those lately vested in the 
Naib Nazim and their decisions were in all cases to be regulated by the Mahomedan 
law, except as far as the restrictions passed in accordance with Lord Cornwallis’s two first 
propositions, noted above ; but the applicability of the law to the circumstances of the case 
was to be determined by the cazee-ool coozat and the mufties. 

28. Four courts of circuit, superintended respectively by two covenanted civil ser« 
vants of the Company, and each having a cazee and muftee to assist the judges and to 
expound the law, as well as an executive officer called the register, were at the same time 
established for the trial of offences not punishable by the magistrate ; and they were directed to 
hold two general jail deliveries annually at the stations of the several magistrates within their 
divisions. In cases of acquittal, and of punishment less than death, or imprisonment for life, 
in which the judges of the court of circuit might approve of the futwa of their law officers 
they were empowered to pass a final sentence ; but in cases of death or perpetu^ imprison- 
ment, as well as in all cases where the judges might see cause to disapprove either on the 
ground of the trial or the futwa,” they were required to transmit their proceedings for the 
final sentence of the Nizamut Adawlut Rules of practice were at the same time enacted 
for the various functionaries; in which all the provisions of the preceding regulation of 1787, 
applicable to tho new system, were re-enacted ; and further, a regular system of investigation 
was prescribed to the magistrate and the superior courts in all complaints ; the whole of the 
proceedings being committed to writing. Murder, robbery, theft, and hoi:^e-breaking were 
at the same time declared to be unbailable offences ; and French subjects were placed on the?® 
same footing as European British subjects. 

30. The regulation thus enacted continued in force, with a few alterations and additions 
until 1793* But as the whole was embodied in the regulations published in that year, and 
^still forms a part of the existing code of laws, it is unnecessary to detail here the various 
improvements which time and experience produced. 

31. In December 1792, the police system was entirely remodelled; it was found, that Police, 
^ the clause in the engagements of the landholders, by which they were bound to keep the 
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peace and, in the event of any robbery being committed in their respective estates, to pro* 
dnce both the robbers and the property plundered, bad become not only nugatory, bnt in 
numerous instances had proved the means of multiplying robberies and other disorders, from 
the collusion which subsisted between the perpetrators of them, and the police entertained 
by the landholders.” All powers were therefore taken away from the landholders : the 
country was divided into jurisdictions of about ten coss square; and adaroga with an 
establishment of officers was appointed to each. The regulation, which introduced this 
system, was republished, with some slight modifications, in the following year, us part of the 
permanent code of Bengal, Keg.- XXII, 1793; and it is therefore needless to advert 
further to its provisions in this ple^ 

32. The system of internal administration, thus adopted in 1793, referred only to 
Bengal, Behar and Orissa. We must therefore briefly advert to the other provinces and por- 
tions of territory over whidithe British rule now extends. 

33. In the province of Benares, which was ceded to the Company in May 1775, the 
administration of justice was committed, subject to the control of the zumeendar, to the auinils 
or native collectors of the revenue, who were guideil, in the exercise of this trust, chiefly by 
unwritten custom. In October 1781, the British Government first interfered in the interior 
administration of the province, and appointed a chief magistrate to the superintendence 
of a civil and criminal court, and a cutwalee, or office of police, in the city of Benares. 
He was authorized to frame rules of practice for these courts, subject to the approbation 
of the government at Calcutta, to whose authority alone he was subject. In 1788, courts of 
judicature were established, under the superintendence of native magistrates, in the towns 
of Ghazeepore, Juanpore, and Mirzapore ; and a moolkee (or country foujdaree adawlut 
was erected with a criminal jurisdiction over the whole province of Benares, with the excep- 
tion of the city and the three towns above-mentioned. In all these courts (with the excep- 
tion of cases which had relation to caste or marriage amongst the Hindoos) the futwas were 
directed to be delivered in conformity to the Mahomedan law, and the resident at Benares 
was vested by the Governor General in Council with authority to superintend, revise, and 
sanction their proceedings, except in the case of sentences of a capital nature or inflicting 
any severe punishment The resident was likewise authorized to exercise the powers of 
magisti-atc throughout the province, with authority to apprehend offenders, and to commit 
them to the criminal courts for trial. It being deemed objectionable to condemn brahmins 

capital punishment within the province, a rule was passed in 1790, declaring all persons 
•of that caste, condemned to death under the Mahomedan law, liable to transportation beyond 
sea. Certain other special rules regarding brahmins were promulgated ; as well as the same 
amendments of the Mahomedan law as had already been introduced into the lower provinces. 
These minor reforms had been effected with the consent of the Rajah, who still retained a 
nominally sovereign authority; but on the 27th October 1794, an agreement was made with, 
him, by virtue of which it was settled that the Governor General in Council should “ intro- 
duce the same system and rules for the administration of justice, and for the concerns of the 
revenue, as were, in 1793, established within the provinces of Bengal, Behar, and Orissa;" 
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and accordingly the same code of criminal law was extended, with little alteration, to tiie 
whole proTmce of Benares; courts were constituted on similar principles, and a similar system 
of police was introduced, by the regulations passed on the 27th March 1796* 

34. In November 1801, the Nawab Wuzeer ceded to the Company by treaty certain dis- ceded Province*, 
tricts in Oude, which have since been divided into the following sdllahs ; Moradabad, Ba- 
reilly, Etawah, Furruckabad, Cawnpore, Allahabad, and Goruckpore. At first (says the fifth 
report) these districts were placed under the superintendence of a Lieutenant Governor and 
Board of Commissioners, to whom were confided tlie settlement of the revenue and the 
formation of a temporary scheme of internal administration, which was intended to con- 
tinue, till sufficient information should be acquired of the circumstances of the country, to 
warrant the establishment of a more permanent system. Under this temporary provision, 
the European civil servants of the Company, acting under the orders of the Lieutenant Go- 
vernor, and stationed in the districts into which the acquired territory was divided, pos- 
sessed individually the entire civil authority, officiating as collectors of the revenue and 
judges and magistrates within their respective limits.” The commissioners were required 
to assist the government in the formation of regulations ; and also to superintend the ad- 
ministration of the laws over a great extent of country, and over a race of people, unaccus- 
tomed to any regular system of order or law, and habituated to commit the utmost excesses 
of violence and oppression.” The administration thus formed continued however for 
little more than a year ; w'hen, as the objects which the Government had had in view appear- 
ed to have been fulfilled, the commission was dissolved ; and the Bengal regulations were in- 
troduced into the ceded provinces, being republished with such modifications, as the condi- 
tion of the natives rendered advisable, under date the 24th March 1803. 


35. The district of Bundlecund was ceded to the Company by the Peshwahon the 16th 
December 1803 ; and on the 30th of the same month, Dowlut Rao Scindiah ceded ** certain 
territories, forming part of the Dooab, or country situated between the rivers Ganges and 
Jumna, and on the right bank of the Jumna.” These were divided into the Zillahs of 
Bimdlecund, Panniput, Seharunpore, Allyghur, and Agra, by section 3, Regulation IX. 
1804; but Zillah Panniput, which included the city of Delhi, and the territory situated on 
the right bank of the river Jumna, was afterwards (by section 4 , Regulation VIIL 1805) 
assigned to his majesty Shah Alum, and declared not subject to any of the general laws 
or regulations of the British Government. During the continuance of the Mahratta war, 
these provinces were placed under the control of the Commander-in-Chief, Lord Lake, 
whose orders the civil servants entrusted with the immediate charge of them were direct- 
ed to obey; but by Regulation IX. 1804 (passed on the 14th December) the Government 
extended to these provinces the criminal regulations, which had recently been introduced 
into the ceded districts of Oude and the vicinity, and of wiiich the similar habits of the 
l^ple rendered little modification necessary. 


36. The pergunnahs of Souk, Sonsa, and Sahar, in Zillah Agra, parts of the conquered 
provinces (as those ceded by the Peshwah and Scindiah were officially designated), were 
subsequently given up to the Rajah of Bhurtpore; but were afterwards resumed, and 
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fitudfy annexed to the Company’s territories by treaty, dated the 17th April 1806. They 
were joined to Zillah Agra, and the criminal laws extended to them by Regulation XII, 
1806. In the same manner, the pergnnnah of Goberdhun, also part of the conquered 
provinces, was granted to Koour Luchmun Singh, a son of the same Rajah; but was after- 
wards resumed, and annexed to the district of Agra on the 25th January 1826, by Regula- 
tion V. of that year. 

37. On the 17th December 1803, the province of Cuttack, “including Balasore, and 
the other dependencies of the said province,” were ceded to the Company by the Rajah of 
Berar, Raghoojee Bhoonsla; and by Regulation IV. 1804, (passed on the 3rd May) “the 
regulations for the administration of justice in criminal cases, and for the guidance of magis- 
trates in the provinces of Bengal and Behar, and in the part of the province of Orissa here- 
tofore subject to the dominion of the British Government” were extended thereto. Certain 
special rules for the administration of the police were passed at the same time, and also in 
Regulation XIII, 1805 ; and in the operation of these were included the pergunnalis of 
Puttespore, Kummardichour, and Bograe, in the Zillah of Midnapore. 

38. The tract of country, called Debra Boon, was surrendered to the Company by the 
Rajah of Nepaul on the 15th May 1815; and annexed to the district of Saharunpore by 
Regulation IV. 1817, passed on the 28th February; by which also it was made subject to 
the same laws and regulations as the ceded and conquered provinces. But the administra- 
tion of certain portions of territory, which were ceded by the same treaty, including the 
province of Kumaoon, Jounsar, Bawur, Poondur, and Sundokh, and other small tracts situ- 
ated between the rivers Jumna and Sutledge, was entrusted to British officers acting under 
the immediate instructions of the Governor General in Council ; and special rules were en- 
acted in Regulation X, 1817 for the administration of justice, and for the appointment 
by the Governor General in Council of a special commissioner for the trial of persons 
charged with the commission of heinous offences therein. In 1825 it was declared, that 
“ local circumstances rendered it expedient to transfer the Dehra Doon to the jurisdiction of 
the commissioner in Kumaoon, and also to place under the same authority the pergunnah of 
Chandnee,” which was then attached partly to Moradabad and partly to Saharunpore ; 
and by Regulation XXI, of that year, the provisions of Regulation X, 1817 were declared 
applicable thereto. By Regulation V, 1829, however, the Dehra Doon was again separated 
from the jurisdiction of the commissioner in Kumaoon, and the provisions of Regulation X, 
1817 were declared no longer applicable to it: such parts of the latter regulation also as 
provided for the appointment of a special commissioner were rescinded : and it was enacted 
that “ the administration of criminal justice in the Dehra Doon, and in the reserved tracts 
between the Jumna and Sutledge, should thereafter be conducted under such rules and in- 
structions as the Governor General in Council might please to issue for the guidance of the 
officers to whom it might be entrusted.” Finally, by Act X, 1838, the remaining part ^ 
Regulation X, 1817 was repealed; and the functionaries of the province of Kumaoon were 
placed under the control and superintendence in criminal cases of the Kizamut Adawlnt, 
who were to exercise it in conformity with the instructions of Government 
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89. The pergunnab of Handya was ceded to the Company by the Nawab Wnzeer on the 
1st May 1816; and by, Begnlation XYIII, of that year, passed on the 16th Angnst, it was 
annexed to the Zillah of Allahabad, and declared subject to the laws and regulations establish- 
ed for the internal administration of that district. 

40. On the Ist November 1817, the elakah of Khnndeh, appertaining to the pergonnah 
of Mahoba, together with certain villages belonging to the pergnnnah of Ohoorkee, on the 
right bank of the Jumna, were ceded to the Company by Nana Govind Row, and were in 
like manner annexed to the district of fiundlecund by Regulation II, 1818, passed on the 
31st March. 

41. There remains only to explain the nature of the Mahomedan criminal law, by the 
principles of which, except in so far as they have been expressly rejected or amended by the 
regulations of Government, the criminal courts established by the Company are required to 
regulate their decisions. The elements of this law are taken from the Koran ; but there are 
so few passages therein which are applicable to ordinary cases, that the administrators of 
the law are obliged to have recourse to numerous commentators, as well as to the soonnut, 
or rules of conduct, deduced from traditions of the oral precepts, actions, and decisions of 
the prophet(i) The two great sects of Mahomedans, the, Shya and Soonies, frequently 
differ both in interpreting the Koran, and in admitting or rejecting the traditions ; but the 
authoritative writings of Aboo Huneefah, and his two disciples, Aboo Yoosuf and Imam 
Mahommed, who were Soonies, govern all judicial decisions in India. If a difference of 
opinion exists between these authorities, judgment is to be given according to the decision 
in which the master and one of his disciples agree ; or if both the disciples dissent from 
their master, according to that which appears most consonant to reason, or the practice of 
modern days, or founded on the best authority.* In judicial decrees however the doctrine 
of Aboo Yoosuf is considered more sound than that of his fellow disciple. When no 
precedent can be found, the Mahomedan judge is directed to abide by the decisions of 
subsequent lawyers ; but if these also fail to afford a direct solution of any legal question, 
it is deemed not improper to resort to judgment, analogy, and reason.(c) The principles 
of penal justice comprised in the Mahomedan code are classed under three heads, viz. 1st, 
Kisas, or retaliation, including diyut or the price of blood ; 2nd, Hoodood, or prescribed 
penalties ; 3rd, Tazeer and Seasut, or discretionary correction and punishment Under tlie 

(6) From the Atlantic to the Ganges, the Koran is acknowledged as the fundamental code, not only of thedlogy, but of 
dvil and criminal jurisprudence ; and the laws, which regulate the actions and the property of mankind, are guarded by 
the infhlUble and immutable saoctiou of the will of God. This religious servitude is attended with some practical disad- 
vantage ; the illiterate legislator had been often misled by his own prejudices and those of his country ; and the institutions 
of the Aimhian deeert may be ill adapted to the wealth and numbers of Ispahan and Constantiaople. On these occasions, the 
Cadi respectfully places on his head the holy volume, and substitutes a dexterous interpretation more apposite to the prind* 
pies of equity, and the manners and policy of the times.— Dectme and Fali, Chap, 50. 

(r) It would be foreign to the nature of this yketch to notice the various oriental works on jurisprudence, which are 
esteemed by the lawyers, and which govern judicial dedsions in India ; but the reader, desirous of obtaining information 
regarding them, is referred to Haringtou*s Analysis, to which 1 am indebted for the whole of this account of Mahomedan 
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first head are included offences agamat the person (called jinayat) as wounding, homicide, 
and murder. Under the second are ranged robbery (sarika-i-kobra), theft (sarika-i- 
soghra), drinking wine (shoorb), adultery (zina), and slander of the same (kuzuf). And 
the third head comprises all crimes not expressly falling within the laws of Kisas and Hud, 
as well as such as, though comprehended within the general provisions of those laws, are 
specially excepted from the operation of them by some doubt, or legal defect (shoobah.) 
The offences, which fall under the heads of Ejsas and Hoodood will be noticed hereafter in 
their proper places ; but the principles of Tazeer and Seasut are of a more general nature, 
and it is more convenient to note here their general provisions. 

42. Tazeer, in its primitive sense means prohibition or restriction, and is legally defined 
to be an infliction (akoobut), undetermined by law, on account of the right of God, as well 
as for the rights of individuals ; or, in other words, for the ends of public, as well as private 
justice ; and it is declared to be incurred by any offence, whether of word or deed, not 
subject to a specific legal penalty. Seasut, literally protection, is a word used to express the 
exemplary punishment, extending even to death which may bo considered necessary to pro- 
tect the community from atrocious and irreclaimable offenders. These terras include both 
objects proposed to be effected by punishment, correction and discipline ; individuals are 
punished and reformed ; others are deterred from committing the like offence, and the well- 
being of the community is improved. 

43. In the case of offences against the community, the evidence of the prosecutor is 
admissible, or the offender may be brought to trial and punishment without any complaint 
from the party injured ; but the judge alone is capable of remitting the punishment incurred. 
But in the case of offences against individuals, the plaintiff must himself or by deputy conduct 
the prosecution ; and, though incompetent to bear testimony in his own cause, is at liberty 
to forgive the offence. In cases of the latter description, absent witnesses may appoint 
persons to give evidence for them; or, in defect of proof,theaccusedparty may beput upon 
^is oath. Tazeer, though allowed as a private right, cannot be inflicted without a judicial 
sentence ; and though, for the full legal conviction of a Mahomedan, the evidence of witnesses 
of any other religious persuasion is not strictly admissible ; nor of women, if the prosecu- 
tion be of a public nature ; yet Tazeer and Seasut may in all cases be inflicted upon strong 
presumption, whether arising from the credible testimony of men, or women, of whatever 
religion, or from circumstances which warrant a violent presumption of guilt, as well as 
upon the confession of the accused. And it is expressly declared that a conviction for 
Tazeer may be founded upon the depositions of the prosecutor and one credible male 
witness, in public cases ; or in those of a private nature, upon the testimony of two men, or 
one man and two women. The punishments, which may be awarded upon a conviction for 
Tazeer, include private and public reprimands, and exposure (tusheer); a temporary 
sequestration oi property, stripes, imprisonment, and even capital punishment, according to 
the rank and situation of the offender, or the nature of the offence. As regards capital 
punishment, however, although some authorities have recognized, in abstract terms, the 
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right of the ruling power to extirpate evil-doers generally, yet it would appear that strictly 

it can be awarded only in cases of murder.* * n. a. h. voi. 2, 

patre 4l«. 

44. The general doctrine of discretionary punishment has been clearly set forth in the 
preamble to Regulation LIIL 1803; and it will bo fit to cite the passage at length. ^ The 
Mahomedan law vests in the sovereign and his delegates the power of sentencing criminals 
to suffer discretionary punishment (under the legal denominations of Tazeer, Acoobut, 
and Seasut) in three cases. First, in the case of offences for which no specific penalty, of 
Hud or Kisas, has been provided by the law ; being for the most part offences not of a 
heinous nature, the punishment of which is left discretionary, below the measure of the 
specific penalties, for the correction and amendment of the offender. Secondly, for crimes 
within the specific provisions of Hud and Kisas; when tiie proof of the commission of 
such crimes may not be such as the law requires for a judgment of the specific penalties, 
though sufficient to establish a strong presumption of guilt ; or although the proof be such 
as is required for a sentence of Hud or Kisas, when such sentence is barred by 
a remission of the claim to retaliations in cases of Kisas ; or by any of the special 
exceptions and scrupulous distinctions, which (under the general denomination of shoobali) 
are considered by the prevalent autliorities of Mahomedan law to bar a judgment for the 
specific penalties of that law. Thirdly, for heinous crimes in a high degree injurious to 
society ; and particularly for repeated offences of this description ; which, for the ends of 
public justice (as expressed by the term Seasut) may appear to require exemplary pun- 
ishment beyond the prescribed penalties ; and with respect to crimes of this description, an 
unlimited discretion, extending to capital punishment, is admitted to have been left by the 
Mahomedan law to the sovereign authority of every country in which tliat law prevails, as 
well as to its judiciary delegates.” Such being one of the leading principles of the law, the 
administration of it necessarily became arbitrary and uncertain, when committed to ineflS- 
cient officers. The amount of injury suffered doubtless differs considerably in cases, which 
fall under the same denomination ; and therefore it is impossible accurately to define each 
particular offence, and to appoint a specific punishment for every crime ; but there are few 
individuals, and rarely to bo found, to whom so wide a latitude in meting punishment can be 
entrusted, as is given by the Mahomedan law ; and still smaller must be the number of those, 
whose minds are able to contract to the pointless intricacies and uncertain provisions of that 
code, and at the same time to expand to tho noble duties of the judge and the great ends of 
criminal justice. And hence it was observed in tho adjudication of punishments under the 
discretion thus allowed, that the futwas of the Mahomedan law officers of the criminal courts 
were often governed by a consideration of the degree of proof against the party accused, rather 
than the degree of guilt, and criminality of the act, established against him ; and the penalties 
awarded by them, in such cases, wore either adjudged on insufficient proof of guilt, or were 
inadequate to the heinousness of the- offence of which the prisoner was convicted.” The law 
was amended in these points by the regulation from which tliese passages are quoted. 

45. In the remaining pages of this work are detailed the provisions of the law now ex- 
tant To detail the various alterations and improvements, which experience has gradually 
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introduced since the first formation of a code of law in 1793, would swell the bulk of this 
volume to an inconvenient size ; and the advantages to the student would not, perhaps, 
compensate the practical man for the impediments, which such a course would raise to that 
facility for reference so much to be desiderated. 


SECTION II. 

OF THE REGULATIONS. 

Principles on which 46. “ It IS essential,” says the preamble to Regulation XLI. 1793, “ to the future nros- 
trained. perity of the British territories in India, that all regulations which may bo passed affecting in 

any respects the rights, persons, or property of their subjects, should bo formed into a regu- 
lar code, and printed with translations in the country languages ; that the grounds on which 
each regulation may be enacted, should be prefixed to it; and that the courts of justice should 
be bound to regulate their decisions by the rules and ordinances which those regulations may 
contain. A code of regulations framed upon the above principles will enable individuals to 
render themselves acquainted with the laws upon which the security of the many inestimable 
privileges and immunities granted to them by the British government depends, and the mode 
of obtaining speedy redress against every infringement of them ; the courts of justice will be 
able to apply the regolatioas according to their true intent and import ; future administra- 
tions will have the means of judging how far regulations have been productive of the desired 
effect, and, when necessary, to modify or alter them as from experience may be found advi- 
sable ; new regulations will not be made, nor those which may exist be repealed, without due 
deliberation ; and the causes of the future decline or prosperity of these provinces will always 
be traceable in the code to their source.” In furtherance of these principles certain rules 
were passed, in accordance with which the regulations of government are framed and trans* 
lated ; it would however be impertinent to give them a place in a work, which regards the 
administration rather than the enactment of laws. 

Courts to be puid- ^7. The civil and criminal courts of justice are to be guided in their proceedings and 
ed by them alone, decisions by the regulations framed and transmitted to them by government, as directed in 
this regulation, and by no other.(a) Benff. Reg. XLI. 1793, sect 13. Ben. Reg. I. 1795, 
sect 4. Ced. Prov. Reg. I. 1803, sect 13. 

(a) ** Penal statutes roust be conatnied atadctly.*’ Blackttone,-^** The judge Is not to judge according to hla own 
dlscretioii only ; he must strictly adhere to the letter of the law ; and no constructire extension can be admitted ; 
and, however criminal an act might in itself be, it would pass unpunished if it were found not to be positively compre- 
hended in some one of the cases provided for by the law. The evil that may arise from the impunity of a crime,— that is 
an evil, which a new law may instantly stop,— has not by the English laws been considered as of magnitude sufficient to be 
put in comparison with the danger of breaking through a barrier on which so materially depends the safety of the 
individual.” De Lolme. 
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48. One part of a regulation is to be construed by another, so that the whole may 
8tand.(&) Beng. Reg. XLL 1793, sect 19. Ben. Beg. L 1795, sect 4. Ced, Prov. Reg. I, 
1803, sect 19. 

49. As regards the question how far the meaning of the words of an enactment is to be 
construed by the statements of its preamble, there is a long argument in Reports L. P. 
1852, page 613. It seems to have been decided that, where the words of the enacting portion 
of the law are precise and unambiguous, it is unnecessary to have recourse to tlie pream- 
ble : and that it is sufficient to expound the words in their natural and ordinary sense, 
Sententia absoluta exporitore non indigeL 

50. If a regulation is passed differing from a former regulation, either wholly or par- 
tially, the new regulation is to be considered as a virtual repeal of the old one, as far as it 
may differ from the latter, provided that the new regulation be couched in negative terms, 
or by its matter necessarily imply a negative. Beng. Reg. XLL 1793, sect 20. Bbtl Reg. 
I. 1795, sect 4. Ced. Prov. Reg. I. 1803, sect 20. 

51. If a regulation, that rescinds another regulation, is itself afterwards rescinded, 
the original regulation is to be considered as revived without any formal declaration to that 
purpose. Beng. Reg. XLL 1793, sect 21. Ben. Reg, 1. 1795, sect. 4. Ced. Prov. Reg. 
I. 1803, sect 21. 

52. A regulation is to be considered as promulgated from the date of the receipt of the 
English copy. C. O. No. 137 of vol. 2. 

53. The date on which a regulation is received in an office should invariably be record- 
ed thereon, the note being attested by the official signature of the presiding officer. Const 
No. 566. 

54. On receipt of translations of the regulations in the country languages, judges and 
magistrates are to cause them to be publicly read in their cutcherries ; and to require the 
native pleaders of their respective courts to take copies of the translations of any regulations, 
which relate, directly or indirectly, to the administration of civil justice. Ced. Prov. Beg. 
VIII. 1805, sect 31. Beng. and Ben. Reg. XI. 1806, sect 12. 

55. No regulation is considered to extend, either wholly or in part, to the pro- 
vince of Benares, unless the title to the regulation, or the regulation itself, or some other 
regulation, declares the whole or a part of it to extend to that province. Reg. L 1795, 
sect 4. 

56. In a case of supervenient insanity after the commission of murder by the prisoner 
while sane, the court did not think fit to apply the rule contained in Reg. IV. 1822, which 
would have been disadvantageous to the prisoner, as the offence was committed long prior to 
that enactment N. A. R. vol. 2, page 189. 

57. The court would not apply the provisions of Reg. IV. 1822 (unfavorable to the 
prisoner) to an offence committed subsequently to the date of its being in force, but prior to 
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the probable date of its receipt at the place where the offence was committed. N. A. R. 
voL 2, page 233. 

58. Held that the rule contained in section 7, Reg. XII. 1825, — ^which declared that the 
inadequacy of a prescribed sentence was not a legitimate ground for referring the case to 
the higher court, and was so far in favour of a prisoner, — was applicable to the case of a 
prisoner whose offence was committed prior to the promulgation of that enactment. N. A. R. 
vol. 3, page 107. 

59. An inferior court may decide a case, which by the enactments in force at the time of 
the apprehension of the prisoner is within its competency, although, iipider the laws existing 
at the time of the commission of the offence, it must have referred the case to a superior 
court, — provided the new enactment does not enhance the punishment Const Nos. 594 and 
298. N. A. K. vol. 3, page 107. 

Sentence'^ to be 60. The sentences of the courts are to be regulated by the IVIabomedan law, excepting 
homcdiiD law. ‘ ’ in cases in which a deviation from it is expressly directed by any regulation. Beng, Reg. IX. 

1793, sect 54 and 74. Ced. Prov. Reg. VII. 1803, sect 23 : and Reg. VIII. 1803, sect 9. 

Unless any one 61. But any person, not professing the Mahomedan faith, when brought to trial on 
ci^ms exception.^ commitment for an offence cognizable under the general regulations, may claim to be ex- 
empted from trial under the provisions of the Mahomedan criminal code. In such case the 
prisoner is to be tried with the assistance of a punchaet, assessors, or a jury, and the futwa 

» r. Infra, See- of the law-officer is to be dispensed with. Reg. VL 1832. sect 5.* 

twn of sessions. ^ ^ 

Mahomedan law 62. In cases where a stated penalty is prescribed for an offence, as well by the regu- 
lations as by the Mahomedan law, the provisions of the latter are superseded. N. A. R. 
vol. 1, page 262. 

Public officers 63. If in any case not provided for by the regulations, the Mahomedan law appears 
new ^^regSaSoBB repugnant to justice, the court is notwithstanding to adhere thereto, if in favor of the pri- 
ScarioS^rompts! soncr, in the case before them ; or, if against the prisoner, to mitigate the punishment or 
recommend a pardon ; and at the same time to propose a new regulation to provide against 
a recurrence of the case. Beng, and Ben. Reg. IV. 1797, sect. 4. Ced, Prov. Reg. VIII. 
1803, sect. 11. 

64. The Court is to propose a regulation to fix and declare the specific punishment 
of any crime of magnitude, which may be found not to have been specifically provided for, 
either by the Mahomedan law or by the regulations, and which may appear to call for an 
express denunciation of the penalty to be incurred by committing the same. • Reg. LIII 
1803, sect. 7, cl. 3. 

65. Magistrates, session judges, and judges of the Nizamut Adawlut are respectively 
empowered to propose regulations regarding any matters coming within their cognizance. 
They are to be drafted in the form and agreeably to the rules prescribed in Reg. XLI. 1793, 
and submitted through the intervening courts, with their remarks thereon, to the Governor 
General in Council, who is to reject, or adopt them, or to pass such other regulation as 
may appear to him proper. Beng. Reg, XX. 1793. Ben. Reg. XXIX. 1795. Ced. Prov. 
Reg. IX. 1803. 
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67. It is the wish of Government, that, whenever European officers permve any thing 
in the general system of laws, or in their practical applicaticm, calculated to injure the public 
interests, they should not bo restrained from bringing the subject forward merely by the 

that the csso doos not faU within the scope of their immediate functions. 0. O. 

S. D. A. April 22, 1825. 

68. Whenever public officers desire to offer representations regarding legislative projects 

published in the gazette, they are to submit them to government Whenever the government couiiai. 
may specially require opinions on any le^ative project from particular officers, it will call 
upon such officers by letter in each case. O. O. Govt Beng. No. 11, Sept 26, 1864. 

69. Acts of Parliament expressly relating to India, are binding upon mj^trates of 
the Company’s criminal courts, although no Act of the local legislature has been passed 
for their promulgation. 0. O. No. 60 of vol. 4. 


CHAPTER II. 

OF THE NATURE OF CRIMES, OF PERSONS CAPABLE OF COMMITTING 
CRIMES, AND OF PRINCIPALS AND ACCESSARIES 

70. It is the custom to preface works on criminal law with remarks on the natnre of 

crimes, on persons capable of committing crimes, — and on principals and accessaries. I 

desire to follow this example ; but on these subjects neither the Mabomedan law, nmr the 
regulations, contain any full and precise rules ; and I have therefore deemed it best, in 
treating thereof, to supply first the principles of English law as laid down by Blsckstone, 
Russell, &c., secondly the corresponding definitions of Mahomedan law given in the Hedaya, 
and lastly what is to be found in the regulations. It is not indeed easy to distinguish the 
prindples on which the rules of Mahomedan law have been founded, or to reconcile the 
differences which occur therein. The cause is evident ; the law'giver adapted each ordi- 
nance to the peculiar case, which called for its enunciation ; and the law-administrators 
habitually deduced general precepts from a casual decision or dictum of the prophet or 
other acknowledged authority ; comprehensive laws, regarding the species and genera of 
crimes, would ill grow from individual circumstances ; and commentators and tuagistrates 
have found ample exercise for their ingenuity and sophistry in applying the isolated pas- 
sages of the koran, and in resolving opponent doctrines into rules of general application. 
From this disregard of generic distinctions ensues a defect in classification ; and without 
accurate classification definitions can never be framed. 


G 
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SECTION L 

OP THE NATURE OF CRIMES. 

71. The general definition of a crime is an act committed or omitted in violation of a 
public law, either forbidding or commanding it** In the language of the English law offences 
are, with few exceptions, divided into two classes, felonies and misdemeanors. Felony is defined 
to be an offence which occasions a total forfeiture of either lands or goods, or both, at the com- 
mon law ; and to which capital or other punishment may he superadded according to the degree 
of guilt The word misdemeanor^ in its usual acceptation, is applied to all those crimes and 
offences, for which the law has not provided a particular name ; and they may be punished 
according to the degree of the offence by fine or imprisonment, or both. A misdemeanor is in 
truth any crime less than a felony ; and the term comprehends all indictable offences, which do 
not amount to felony; as perjury, battery, libels, conspiracies, and public nuisances. So 
long as an act rests in bare intention it is not punishable ; but immediately when an act is 
done, the law judges not only of the act done, but of the intent with which it is done ; and 
if accompanied with an unlawful and malicious intent, though the act itself would otherwise 
have been innocent, the intent being criminal, the act becomes criminal and punishable. 
Thus an attempt to commit a felony is, in many cases, a misdemeanor ; and an attempt to 
commit even a misdemeanor has been decided in many cases to be itself a misdemeanor. 
And the mere soliciting another to commit a felony is a sufficient act or attempt to con- 
stitute the misdemeanor. All that is necessary is an act charged, and a criminal intention 
joined to that act 

72. Misprision of felony is taken for a concealment of felony, or a procuring the con- 
cealment thereof; and silently to observe the commission of a felony, without using any 
endeavours to apprehend the offender, is a misprision, a man being bound to discover the 
crime of another to a magistrate with all possible expedition. If this offence were accom- 
panied with some degree of maintenance given to the felon, the party committing it might 
be liable as an accessary after the fact 

73. The distinction of public wrongs from private, of crimes and misdemeanors from 
civil injuries, seems principally to consbt in this : that private wrongs, or civil injuries, are 
an infringement or privation of the civil rights which belong to individuals, considered 
merely as individuals ; public wrongs, or crimes and misdemeanors, are a breach and viola- 
tion of the public rights and duties, due to the whole community, considered as a commu- 
nity, in its social aggregate capacity. As if I detain a field from another man, to which the 
law has given him a right, this is a civil injury, and not a crime ; for here only the right 
of an individual is concerned, and it is immaterial to the public which of ns is in possession 
of the land; but treason, murder, and robbery, are properly ranked among crimes ; since, 
beside the injury done to individuals, they strike at the very being of society, which cannot 
possibly subsist, where actions of this sort are suffered to escape with impunity. 
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74. Th« same principles are in a great measure acknowledged by Mabomedan law. 
Mr. Mill observes, that “ in the selection of the acts, which shall be accounted offences, there 
is great uniformity all over the globe” ; but it seems that the Mahomedan code loses sight of 
the distinctions usually drawn between civil and criminal law, and embraces a range some- 
what wider than the English. It considers offences as divided into two classes, those agmnst 
the law of God,, and those against individuals; and declares that the punishment of the 
former is due to the right of God, of the latter to the right of the individual ; that the one can- 
not be remitted by the act of any individual ; while the other may be absolved by the per- 
son injured. Indeed in all cases it seems that the conviction and punishment of the offender 
have at least a negative dependence on the prosecutor ; as, for instance, in a case of theft, 
which is an offence against the right of God, the thief cannot be punished even on his own 
confession unless the person robbed comes forward to prosecute. But it necessarily follows 
that the end and purpose of criminal law are forgotten, if a breach and violation of the public 
rights and duties, due to the whole community, may be forgiven by the individual on whom 
the injury more immediately falls, or if he alone is permitted to compound the offence which 
has outraged society in its aggregate capacity. The object of civil law ought to be to 
restore to a party injured his right if possible, or-to give him an equivalent ; the object of 
criminal law should be the prevention and punishment of public wrongs. Again, the 
Mahomedan law, in assuming to itself the vindication of the rights of Gh>d, observes 
offences, of which an English judge cannot take notice ; for every crime does not include 
an injury, since there are violations of the divine law, which are neither injurious to the 
public morals, nor prejudicial to an individuaL 

75. We have already adverted to the three principles of Mahomedan penal justice, viz. 
retaliation, stated penalties, and discretionary punishment. Under the two first of these 
heads certain offences are in a measure defined, and declared liable to certain penalties ; but 
under the last, the nature and classification of the act impugned, as well as the measure of 
punishment proportionate thereto, are left to the discretion of the judge. He must decide 
according to his sense of justice, equity,- and good conscience. The British Government, 
while instituting courts for the administration of tliis code, and making " provisions for 
determining the punishment to be adjudged by those courts in all cases wherein a discretion 
is left by the Mahomedan law,” has thought proper to place them under but little further 
general restrictions : in some few cases offences have been defined and penalties prescribed. By 
clause 7, sect 2, Reg. LIIL 1803, it is enacted, that — *‘if the crime of which a prisoner 
is convicted, and for which he is declared liable to discretionary punishment, shall neither 
have been specifically provided for by any regulation, nor by any stated pmialty in the 
Mahomedan law ; and the judge, before whom the trial may be held, considers the crime to 
have been established agiunst the prisoner, and deserving of punishment,” he may adjudge 
punishment within certain limits. So also the jurisdiction of the mi^ipstrate is confined, by 
sect. 19, Reg. IX. 1807, only to those ** criminal offences punishable under the Maho- 
medan law and theT^ulations and he is to adjudge punishment within certain limits ; or, 
if he considers such penalty insufficient for the criminality of the offence, he is to commit 
the offenders to the sessions. 
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76. It woTxld seem that any act forbidden by the regolationSi bat for which no pnnish- 
ia specified, is oonsidered as a misdemeanor, and ponishable accordingly at discretion 

under the general regnlationa(a) Const. No. 1306. 

77. But the sesgi on s court, nnassisted by a Mahomedan law-officer, is incompetent to 
declare that to be a crime which is not so declared by the regulations The law professedly 
administered is the Mahomedan law, amended and modified by the regulations When the 
amendments are applicable, there can be no difficulty in disposing of trials ; but, in the con- 
trary event, an exposition of the Mahomedan law is necessary to pronounce whether the act 
of the prisoner is punishable or otfaerwiss C. O. No. 55 of vol. 3. 


SECTION II. 

OP PERSONS CAPABLE OF COMMITTING CRIMES. 

78. All the pleas and excnses, which protect the committer of a forbidden act from the 
punishment which is otherwise annexed thereto, must be founded on the want or defect of 
will ; for without the consent of the will human actions cannot be considered as culpable. 
To make a complete crime cognizable by human laws, there must be both a will and an act 
An overt act, or some open evidence of an intended crime, is necessary in order to demon- 
strate the depravi^ of the will, before the man is liable to punishment : and as a vicious 
will without a vidons act is no civil crime, so on the other hand an unwarrantable act 
without a vidous will is no crime at alL So that to constitute a crime against human laws, 
there must be, first, a vicious will ; and secondly, an unlawful act consequent upon such 
vicious will. The cases of want or defect of will seem to be reducible to four heads : 1st, 
infancy ; 2nd, non eompot mentis ; 3rd, subjection to the power of others ; 4th, ignorance, 
chance, and the like. 

79. Infants, under the age of discretion, ought not to be punished by any criminal 
prosecution whatever. But this age of discretion must be regulated as well by the nature 
of each individual case, os by the strength of the delinquent’s understanding and the degree 
of cunnmg shown in the perpetration of the offence charged. For one lad of eleven years 
old may have as much cunning as another of fourteen ; and in such cases the maxim is that 
moMtia supphi cetatem. Under seven years of age an infant cannot be guilty of felony, for 
then a felonious discretion is almost an impossibility in nature. On the attainment of four- 
teen years the criminal actions of infants are subject to the same modes of construction as 
those of the rest of society ; — but between fourteen years and seven, though an infant is primd 
fade doU incapax, and presumed to be unacquainted with guilt, yet this presumption will 
diminish with the advance of the offender’s years, and will depend upon the particular fiicts 

(a) With regard to an act enjoined, this principle was not admitted by all the judges sitting In the case of the xameendar> 
who reftised to appoint a chokeedar. But two out of three held that where there is a legal obligation, the observance of 
it may, be enforoed under the general powers with which judges and magistrates are invested. 
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and circumstances of his case. The evidence of malice, however, which is to supply age, 
should be strong and clear beyond all doubt and contradiction ; but if it appear that the 
offender is doli capax and can discern between good and evil, he may be convicted and 
suffer death. 

80. It has been considered that there are four kinds of persons who may be said to be 
non compos. 1st, an idiot ; 2nd, a lunatic ; 3rd, one made non compos by sickness ; 4th, one 
that is drunk. The difference between the two former lies in this, that an idiot is one who 
has been a fool or mad from his birth, and never has lucid intervals ; while a lunatic has 
occasional intervals of reason. One who is deaf and dumb from birth is in presumption of 
law an idiot, and the rather because he has no possibility to understand what is forbidden by 
law to be done, or under what penalties ; but if it appear that he has the use of understanding, 
as some of that condition discover by signs, then he may be tried and suffer judgment 
Persons made non compos mentis by sickness, and lunatics, are excused in criminal cases 
from such acts as are committed while under the influence of the disorder. With respect to 
drunkenness, if it be voluntary, it cannot excuse a man from the commission of any crime, 
but on the contrary mnst be considered as an aggravation of whatever he does amiss ; — ^yet 
if a person by the unskilfulness of his physician, or the contrivance of his enemies, eat or 
drink such a thing as causes phrenzy, he is excused ; — and also if the phrenzy has become 
habitual and fixed, though contracted by the vicOjand will of the party, yet it puts the man in 
the same condition as if it were contracted at first involuntarily. In some cases, however, 
the state of the culprit may be taken into consideration, where premeditation is the principal 
point to be decided. Generally it seems that though, if there be a total permanent want of 
reason, or if there be a total temporary want of it, when the offence was committed, the 
prisoner will be entitled to an acquittal ; yet if there be a partial degree of reason, and a 
competent use of it sufficient to have restrained those passions which produced the crime ; if 
there be thought and design, a faculty to distinguish the nature of actions, to discern the 
difference between moral good and evil ; then, upon the fact of the offence proved, the 
judgment of the law must take place. 

81. If a man in his sound memory commits a capital offence, and before arraignment 
for it he becomes mad, he ought not to be arraigned for it ; because he is not able to plead 
to it with that advice and caution that he ought. And if, after he has pleaded, the prisoner 
becomes mad, he shall not be tried ; as he cannot make his defence. If, after ho be tried and 
found guilty, he loses his senses before judgment, judgment shall not be pronounced: and if 
after judgment he becomes of non-sane memory, execution shall be stayed ; for perad ven- 
ture, says the humanity of the English law, had he been of sound memory, he might have 
alleged something in stay of judgment or execution. 

82. .Persons are excused from those acts which are not done of their own free will, 
but in subjection to the power of others, and through unavoidable force and compulsion. 
Though a law is contrary to religion and sound morality, yet obedience to it is sufficient 
extenuation of civil guilt before the municipal tribunal. In private relations, the principal 
case, where constraint of a superior is allowed as an excuse for criminal misconduct, is with 
regard to tlie matrimonial subjection of the wife to her husband ; for neither a child nor a 
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servant are excused tiie commission of any crime^ whether capital or not capital, by the 
command or coercion of the parent or master* A wife shall not suffer punishment for com- 
mitting theft or burglary, or other civil offences against the laws of society, by the coercion 
of her husband, or in his company, which the law construes a coercion. But she is punish- 
able, if upon the evidence it appears that she was not under coercion, or acted voluntarily. 
So also she is guilty of all crimes which, like murder, are mala in se, and prohibited by the 
law of nature. But where the wife is to be considered merely as the servant of the husband, 
she will not be answerable for his breach of duty, however fatal, though she may be privy to 
his conduct. In all misdemeanors, and when the wife offends alone, she is responsible for her 
offence. 

83. Threats and menaces, which induce a fear of death or other bodily harm, take away 
the guilt of many crimes and offences ; but then such fear must be just and well-grounded ; 
and the excuse is not admitted in natural offences so declared by the law of God. If a 
man be violently assaulted, and has no other means of escaping death but by killing an 
innocent person, such fear and force does not acquit him of murder, for he ought rather to 
die liimself than escape by the murder of an innocent person ; but in such a case he may 
kill the assailant 

84. Another species of necessity is where a person is compelled to choose between two 
evils, and chooses the least pernicious of the two. As where a civil officer wounds or kills 
persons resisting his authority, and preventing him from executing duties which he is bound 
to perform. 

85. The plea or excuse of ignorance applies only to ignorance or mistake of fact, and 
not to any error in point of law. For ignorance of the municipal law of the kingdom is not 
allowed to excuse any one that is of the age of discretion, and compos mentis, from its penal- 
ties when broken ; on the ground that every such person is bound to know the law, and pre- 
sumed to have that knowledge.(a) If a man, intending to kill a thief or house-breaker in his 
own house, by mistake kills one of his own family, this is not a criminal action; for here the 
deed and the will acting separately, there is not that conjunction between them which is 
necessary to form a criminal act 

86. If a man commits an unlawful act by misfortune or chance, and not by design, there 
is a deficiency of will, which exempts from criminality; for here the will does not co-operate 
with the deed. But he is not excused, if the accidental mischief ensues in the performance 
of an unlawful act; though even in the latter case the law makes a distinction between an 
unlawful act, which is in its original nature wrong and mischievous, malum in se, and one 
which is merely malum prohibitum ; as where any unfortunate accident happens from an 
unqualified person being in pursuit of game, he is amenable only to the same extent as a 
man duly qualified. 

87. The term, mokulluf^ includes all persons accountable to the law for their actions; 
and refers particularly to the sane and adult, who alone are subject to the penalties of hudd 
and kisas. 


(a) IgDorautia jurU, quod quiaque tenotur icirt, uominein exeuiat. 
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88. It is not always held necessary by the Mahomedan law, that a Ticious will and a 
vidons act should combine in order to make an oflFence complete ; for a person may be the 
active, though remote, cause of an injury, either unintentionaUy and by mere accident ; or by 
carelessness, obstinacy, or wilful neglect; or he may occasion an injury passively by 
an intermediate cause. Here the will may act separately from the deed, or it may sit 
neuter, neither concurring with the act, nor disagreeing to it; but the offender is held respon- 
sible in his property, because it is deemed just that the person injured should receive com- 
pensation, and that the loss should fall on the cause of the injury rather than on any other 
person. It is however allowed that, if the injury is occassioned by an intermediate cause, 
the offender is liable to make compensation only when he transgressed in the original 
action.(a) A want or defect of will however is always considered so far as to mitigate the 
nature and degree of punishment In offences against the person it is said, that “an offence is 
rendered complete by the intention ;(b) and complete punishment (understood by retaliation) 
is incurred where that exists, but otherwise not;” — as where a person killed a man believing 
him to be a jackal, it was held that the offence was of less magnitude than wilful bloodshed, 
but was “ not altogether exempt from criminality.”(c) The pleas, then, for exemption from 
punishment are confined, first to cases in which there is a defect of understanding, including 
infancy and non compos mentis ;(<f) and secondly, to those in which the action is constrained 
by some outward force and violence, i. e. subjection to the power of others.(e) 


{a) 'JThn fallowing curiouM application of thia principal is given in tho Hedaya, vol. 4, page 3511 : If a water spout, set 
out from a house over tho public road, fall upon any ))orHon and kill him, an examination must be made to discover which 
port of the spout it was that hit the person ; and if it appear that he was struck by the end next the house from 
which it luul projected, no atouemeut is due from the pers<m who set it up, because uith rc.Hpect to that part he 
is not a transgressor, since he had placed that in his own property ; but if it appear that the deceased was struck by the pro- 
jecting end, the person who set it up is rospousible, because with respect to that part he is a traasgres<«or, as having caused 
the spout to project over the roa<l without any necessity, since he might to as good purpose have fixed it up so as not to pro- 
ject over the road at all. If, on the other hand, it appears that the deceased was struck by both ends of the spout, the fixer up 
is responsible for an half of the fine, and tho other half drops. If it cannot be discovered w hich part of the spout struck the 
deceased, in this case also au half of the fine is duo ; for the accident may have happened in either of fwo ways, in one of 
which the complete fine is due, and in the other nothing whatever, and therefore, in contemplation of both drcumstaiioes, 
an half is imposed.*’ 

(6) The apparent intention is correctly taken into consideraUon hj tho Mahomedan law 7 ors ; but their fallacious sub- 
tleties have adulterated this as others of their wrisest provisions ; for in offences against the person it is held that, ** as the 
intention is a thing concealed which we cannot discover but by inference from something affording an argument of it, and as 
the use of the instrument of homicide affords an argument of it, so the intention ms) bo concluded from the instrument 
used”; (Hed. Trans, vol. 4, page 271)— whence it follows that tho wilful murderer and the unlucky person who commits 
accidental homicide meet the oama punishment. It will be remembered that the British government early introdneed an 
amendment of this provision. 

(c) See also the Section in another place on accidental homicide. 

(d) Slavery forma a plea for exemption on the same terms as Infancy and lunacy, but it is not thought necessary to refer 
to it here. 

(e) There are many cates in which an offbnder is exempted from the stated p un i shme nt of hudd ; but in such cases he 
becomes liable to discretionary punishment ; for as Mr. Haring^n obsorvos, ** the fixed penalty Is so frequently severe and 
against tho feelings of humanity, that numerous provisions have been made by the legislator for dispensliig with or rather 
evading the law by qualifications, restrictions, and conditions, some one of which so often intervenes esto render the actual in- 
fliction of such severe punishment very rare,” 
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natics are exempt 1 1. • mi <1. •./».. 

from hudd and ki. and kisRS^ i nxed punishment^ and retaliation. ^^The disqualmcations m question occa- 

wis ; but are liable , r 1 . .1 • 1 

to other penalties 81011 inhibition With respect to speeco^ Dut not with respect to actions ; because acts, upon 
not fw proceeding from the actor, are existent and perceptible, whereas mere words, such as pur- 

chase, sale, and so forth, are accounted existent only where they are of lawful force and 
authority, which depends upon the design of them, a thing which, in the case of infants and 
lunatics, is not regarded, because of their want of understanding ; but if the actions are of 
such a nature as to induce an effect liable to prevention from the existence of a doubt, such as 
fixed punishment or retaliation, then infancy and lunacy occasion inhibition ; whence it is that 
infants and lunatics are not liable to fixed punishment or retaliation, since no regard is paid 
to their design.”(«J 

90. ** If an infant instigate another infant to kill a roan, and the infant so instigated 
kills the man accordingly, the fine for the man’s blood is due from the infant’s akilas ('i. e. 
responsible relations) ; because he has actually killed the man, and the malice or error of an 
infant is one and the same, — ^that is, a fine is incurred equally in either instance. Nothing 
whatever is incurred by the infant who instigated the commission of the act, as he is not liable 
to bo taken to account for his words, nothing being cognizable except what is noticed in the 
law, which pays no regard to the words of such persons. The akilas, moreover, having paid 
the fine, are not at liberty to reimburse themselves from the infant, either at present, or after 
lie shall have attained maturity ; for his words were uncognizable on account of a defect in 
his natural competency/’(6^ 

91. If a lunatic or an infant destroy anything, they are liable to make a recompense, 
in order that the right of the owner may be preserved. The ground of this is that destruc- 
tion occasions responsibility, independent of the intention or design ; — as where, for instance, 
a man’s proj^erty is destroyed, from being fallen upon by a person walking in his sleep, or 
from the falling of an inclined wall, after due warning ; in which cases the sleeper or owner 
of the wall are responsible, although they did not design the destruction.’’(c) In the case of 
zakat (i. e. alms) which is not incumbent on infants or maniacs, the law distinguishes those 
who have lucid intervals,(rf) 

92. Wilful murder committed by an infant, lunatic, or a person occasionally insane 
(niatooa), is accounted the same as homicide by misadventure, and the fine is due from the 
akilas. Shafei, however, says that wilful murder by those persons comes under the con- 
struction of wilful, iosomuch that the fine for it is due from the property of the perpetrator, 
because the act was undoubtedly wilful, as that term applies to any thing done by intention 
and with design ; and retaliation is remitted in this instance solely because persons of the 
above description are not liable to any corporal infliction ; which argument, however, does 
not apply to their property, whence it is that expiation is required of them.” But this opinion 
of Shafei is denied because will depends upon knowledge, and knowledge depends upon rea- 
son, which in a lunatic is altogetlier wanting, and in an infant is defective. Neither are they 
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(aj Hedaya Trans, vol. 3, page 470. 
(b) Ibid, voU 4, page 400. 


(c) Ibid, Tol. 1, page 4. 

(d) Ibid, vol. 3, page 471. 
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required to make expiation^ because that is performed to cover a crime ; and in the present 
instance there is no crime to be covered, as they are held incapable of committing a crime.’’(a) 

The law-officers of the Nizamut hold the latter opinion, and say that in cases of homicide, 
maiming, and wounding, suspicion of temporary derangement is sufficient to bar kisas and 
diyut, but does not preclude the imprisonment of the offender to prevent danger to 80ciety.(6) 

93. ** If a murderer, sentenced to suffer kisas, become insane before he has been deliver- Supervenient 
ed over by the kazee to the heir of the slain, he is not to bo put to death ; and his property is * 
answerable for the fine of blood. If he become insane after he has been condemned, and 
delivered over by the kazee to the heir of the slain, the latter is at liberty to put him to 
death, notwithstanding his insanity. ”(c) 


94. A person under age is held in law to be incapable of any act by whjch he may injure 
himself ; and the same rule applies to lunatics. And it is said in reference to this (in treating 
of apostacy) that a person intoxicated with liquor so as to be de[)rived of his reason is ac- 
counted the same as a lunatic. But the reason of this is explained elsewhere, as regards 
apostacy, to be that a person’s belief cannot be ascertained during drunkenness. — A man is 
not to be condemned on his confession, made during intoxication, of a crime the punishment of 
which is purely a right of God ; but he is liable to punishment, if he so confesses to an offence 
the penalty of which is also a right of the individual, because a state of drunkenness is here 
the same as a state of sobriety for the sake of inflicting a penalty.y e ) — But the Mahomedan 
law does not admit drunkenness to be pleaded as an excuse for crimes committed under its 
influence i(f) indeed intoxication is itself an offence liable to corporal punishment by hudd. 
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95. A person becomes adult on attaining puberty, which is established by the ability p^nod of 

of the organs of generation to perform their natural functions, which are then first acquired ; ^ttaiuUig majorit>. 
or on the completion of bis eighteenth year if a boy, or her seventeenth year if a girL(y^ 

This is tlie opinion of Haneefah ; but the two disciples maintain that upon either a boy or a 
girl completing the fifteenth year they are to bo declared adult. Others say that nineteen 
years are required in the case of a boy. The earliest period of pubertj* with respect to a boy 
is twelve years, and wdth respect to a girl nine years. When a boy or girl approaches the 
age of puberty, and they declare themselves adult, their declaration must be credited, and 
tliey become subject to all the rules affecting adults ; because the attainment of puberty is a 
matter, which can only be ascertained by their testimony ; and consequently, when they 
notify it, their notification must be credited.”(A) 

96. The Mahomedan law also lays a civil inhibition on persons who have shown any Weakac^*. ot 

species of mental depravity, not occasioned by a defect of understanding, as the practice of 
extravagance ; and on an insolvent debtor ; — but these form no exemptions in matters within 

the province of criminal law. 


(a) Hed. Trans vol. 4, page Sol. 

(fr) N. A. R. vnl. 1, page 857. ' 

{e) Harington*8 analysis , vol. 1, page 2G4. 
(^) The law officers appear to look solely to the 
tions. See especially N. A. K. vol. 8, page 87. 

(A) Hed. Trans, vol. 8, page 482. 


(rf) Hed. Trans, vol. 8, page 246. 

(e) Ibid vol. 2. page 57. 

(/) N. A. R. vol. 1, page 247, and vol. 8 page 6. 
age of tbo person without regard to his physical qualifica* 
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97. Compulsion applies to a case where the compeller has it in his power to execute 
what he threatens. The reason of this is, that compulsion implies an act which men exercise 
upon others, and in consequence of which the will of the other is set at nought, at the same 
time that his power of action still remains. Now this characteristic does not exist unless the 
person compelled be put in fear, and apprehend that if he do not perform what the compeller 
desires, the threatened evil will fall upon him ; and this fear and apprehension cannot take 
place unless the compeller be possessed of power to carry his menace into execution ; and 
unless it appear most probable to the person compelled that the compeller will execute what 
he has threatened, so as to force and constrain him to the performance of the act which the 
compeller requires of him. Compulsion, however, is not established by a single blow, or a 
single day’s imprisonment, unless the compelled be a person of rank, to whom such a 
degree of beating or confinement would appear detrimental or disgraceful ; for with respect 
to such a person compulsion is established by this degree of violence, as by it his volition 
is de8troyed.”(fl) 

98. If one person compel another to destroy the property of a third person, it is lawful 
for the person so compelled to destroy that property ; because the property of another is 
made lawful to us in all cases of necessity, such as in a situation of famine(A) for instance. 
In such case compensation will be due from the compeller. — If one person compel another, 
by menacing him with death, to murder a third person, still it is not lawful for the person 
so menaced to commit the murder ; but he must ratlier refuse, even unto death.* The 
retaliation, however, is upon the compeller, if the murder be wilful. ’’fej This latter point 
is stated according to the opinion of Haneefah and Imam Mahomed, who consider the 
compelled person as the instrument rather than the author of the homicide, yet subject to 
discretionary punishment, if the circumstances of the case appear to require it But 
others among the lawyers disagree, and contend that both parties are liable to the penalty 
of murder. Mr. Harington says, the principle of justification established by Aboo 
Haneefah and Imam Mahomed is applicable, a fortiori, to every case of physical com- 
pulsion, and necessity, in which the homicide may be altogether involuntary on the part 
of the person, who is forcibly made the instrument of committing it. But no illegal act 
can be justified under the Mahomedan law by the mere command, or influence, unac- 
companied with force or menaces, of a parent, husband, or master, or of any other person 
whatever. ’’('dj — If a person upon compulsion commit zina, he is liable to punishment, 
according to Haneefah ; but the two disciples maintain the contrary.’Y e ) 

(a) Hed. Traas. vol. 8, page 452«— A person may lawfully eat or drink a prohibited article upon a compnleion which 
threatens life or limb ; and therefore, if he persift in refhsing to eat or drink such article until he lose his life or limb, he 
is an offender, because he is then an accessary to his own destruction, in the same manner as If he were to refrain from eating 
carrion when dying with hunger. Hed, Trans, vol. 8, page 459. 

(5) It was for some time disputed among European lawyers, whether a man in extreme want of food or clothing 
might justify stealing either to relieve his present necessities; but the law of England admits now of no such excuse. 
Blackstone, book 4, chap. 2. 

(c) Hed. Trans, vol. 8, page 461. 

(d) Harington^s analysis vol. 1, page 249. 

(c) Hed. Trans, vol. 8, page 465. 
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99. When a person^ brought before a magistrate in a state of alleged insanity^ is cliarg- Regulation 
ed with having committed a criminal act of a serious nature, such as, supposing him not to be on 

insane, would render him upon conviction liable to punishment, the magistrate is in the first tho trial of an in- 
instance to make a full enquiry to ascertain the fact of his real insanity ; and should cause ^ Duty of ’magi«. 
him to be occasionally examined by the surgeon, in such way as to enable him to form an 
opinion of the state of the prisoner's mind. — If it be proved to his satisfaction that the pri- 
soner is really insane, he is to close his proceedings witli a statement of his opinion to that 
effect, and to submit them to the session judge ; and he should have a sufficient number of 
witnesses present besides the surgeon, who may be able to depose to the prisoner’s pre- 
vious state of mind. — If the insanity be not established, he is to proceed as in other cases of 
criminal charges. C. O. Nos. 307, para. 3, and 137 of vol. 1. 


100. The session judge, after inspecting the proceedings, seeing the prisoner, and ex- Dutj’ of judge 

amining the surgeon on oath as to the grounds of his opinion, is to pass such orders as may 
appear proper ; and, if satisfied of the actual insanity, is to instruct tlie magistrate to keep 
him in further custody, or to send him to the insane hospital of the division, until his sanity 
be restored. On being pronounced sane, he should be again brought before the magistrate, 
by whom the charge against him may be properly cognizable, that lie may be regularly put 
upon his trial, and tlie proceedings on the charge against him be completed before the proper 
tribunal. C. O. Nos. 307, para. 4, and 137 of voL 1 ; and Const. No. 822. 


101. A similar course of proceeding would be proper, in the event of the prisoner having prisoner is 

- . 1/. ^ found insane ou 

been committed by the magistrate for trial before tlie sessions, and lountl insane by tliat court before the 
at the time of trying the commitment ; in which case the trial must necessarily be postponed, 
until the prisoner recover. C. O. No. 307 of vol. 1, para. 5. 


102. In the same manner, in the case of a prisoner standing mute, the magistrate is to *of 

cause him to be occasionally examined by the surgeon in such a wav as to enable him to form remaining 

^ ^ mute, as if deaf 

an opinion, whether he is mute from obstinacy, from any real imixjdiment of speech, or from dumb, 
an affection of the mind. And if tlie prisoner is committed to the sessions, he is to have wit- 
nesses in attendance besides the surgeon to depose as to the previous existence or otherwise 
of the dumbness. — If the prisoner’s entire disability to hear or speak be well established, en- 
quiry should be made among the relations and friends of the prisoner, whether any one has 
been in the habit of communicating with him by signs and tokens ; and such person may be 
employed as an interpreter between the prisoner and the court, if previously sworn to inter- 
pret truly. But if it is impracticable by any means to convey intelligence to him, it is 
incumbent on the judge to enquire for, and take, all the evidence which the circumstances of 
the case may indicate for the prisoner’s defence ; and carefully ascei*tain and record every 
point which may make in his favor. — If the prisoner appear to be dumb, but not deaf, and ^ Dumb, but u<^t 
apparently in a sane state of mind, the judge will be generally able from the signs and tokens 
of the prisoner, in answer to questions put to him, to complete the trial in a regular and satis- 
factory manner. C. O. No. 137 of vol. 1. 

103. In the case of a prisoner standing mute, it is not sufficient that the deposition of 
the surgeon be taken as to his sanity, or otherwise ; but he should be examined specifically 
as to the cause of his standing mute. N. A. R. vol. 2, page 416. 
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ttnless it is shown 
that they were in- 
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at the time of do- 
ing the act^ that 


by law. 


104. A prisoner was committed on the charge of mnrder while in a state of insanity.” 
The wording of this was held to be erroneous and absurd, taken as a criminal charge, the 
magistrate not being competent to determine the question of sanity or otherwise. N. A. R. 
vol. 3, page 60. 

105. No person, who does an act which, if done by a person of sound mind, is an offence, 
is to be acquitted of such offence for unsoundness of mind, unless the court or jury, as the case 
may be, in which, according to the constitution of the court, the power of conviction or acquit- 
tal is vested, finds that, by reason of unsoundnesa of mind, not wilfully caused by himself, he 
was unconscious, and incapable of knowing, at the time of doing the said act, that he was 
doing an act forbidden by the law of the land.(a) Act IV. 1849, sect 1. 


iaj The following observations taken from a late work, may bo accepted as a commentary upon this definition. 
*Mt is agreed by all jurists and is established by the law of this and every other country, that it is the reason 
of man which makes liim accountable for his actions, and that the deprivation of reason acquits him of crime. 
Neither in civil, nor in criminal cases, however, will our law, provided a man be eompoa mentity measure the degree 
of his capacity. A weak man, albeit much below the ordinary standard of human intellect, is bound by his contracts, 
may exercise dominion over his property, and is responsible for his crimes. From such responsibility ho alone is emaucipated 
who is, in the language of our law non compos mentis* The main inquiry before uh, accordingly, is this ; — what may, in 
cnunection with criminal law, be the meaning and significance of tlio phrase just used ? what is that kind or species of 
insanity which exempts from punishment ou the ground that its existence is inconsistent with a criminal intent ? 
Clearly it is not every degree of insanity which suffices for this purpose. Many men of general ability are upon some 
one topic insane, provided their opinions be tested by those entertained by the world at large. One labouring under the 
grossest delusions may for many purposes be treated, and held accountable, as if sane, ex. gr, he may, possibly, 
be admitted to give evidence on a criminal trial in a court of law ; and where such an objection is taken to the 
competency of a witness, it is for the judge to say whether the insane person has the sense of religion in his mind, and 
whether he understands the nature and sanction of an oath ; and then the jury will have to decide on the credibility of, and 
weight due to, his evidence. It is clear, then, that a man may be non compos mentis quoad hoc ^ yet not non compos 

mentis altogether. In McNaghten^s ca«e, the accused was charged with murder, and, the tact of wilful homicide being 
cbtahlishcd, the defence of insanity was set up, supported by evidence that the accused was affected by morbid delusions 
which carried him beyond the power of his own control as regarded acts connected therewith, and left him no moral percep- 
tion of right and wrong. It was farther shewn to be the nature of the disease under which the prisoner suffered, gradually 
to acqmrc intensity, and then suddenly to develop itself with great violence ; the prisoner was acquitted on the ground of 
insanity. In consequeuce of this verdict, which led to some discussion in the House of Lords, certain questions were by that 
House proposed to the judges, from the answers to which, given by the majority of the bench, must be deduced the degree 
ot criminal respunsibility attaching to one affected with mental disease ; it becomes necessary, therefore, in this place to set 
out the substance of the questions, on the occasion alluded to, thus formally proposed, and of the answers advisedly 
returned thereto. The first question submitted to the judges in McNayhten^s ease was as follows ; — “ What is the law 
respecting alleged crimes, committed by persons affiicted with insane delusion in respect of one or more particular 
subjects or persons; as, for instance, where, at the time of the commission of the alleged crime, the accused 
knew he was acting contrary to law, but did the act complained of with a view, under the influence of insane 
delusion, of rodrcHsing or revenging tome supposed grievance or injury, or of producing some supposed public 
benefit?’’ To this question , the answer given was, that a person labouring under such partial delusion only, and not 
being in other respects insane, although he did the act com plained of with a view, under the influence of insane delu- 
sion, of redressing or revenging some supposed grievance or injury, or of producing some public benefit, is nevertheless punish- 
able according to the nature of the crime committed, ** if be knew at the time of oommittiag such crime that he was acting 
contrary to law,” 1. o, to the law of the land. We further coUect from McNaghten^s ease, that, when a person alleged to be 
afiiicted with insane delusions respecting one or more particular subjects or persons is charged with the eommiatioa of a 
crime, and insanity is set up as a defence, the jury should be instructed, that every man is presumed to be sane, and to pos- 
sess a sufficient degree of reason to be responsible for bis crimes, until the contrary bo proved to their satisfhetlon ; and 
that, to establish a defence on the ground of insanity, it must be clearly shewn, that, at the time of the committing of the 
act charged in the indictment, the party accused was “ labouring under such a defect of roason, from disease of the mind, as 
not to know the nature and quality of the act he was doing ; or, if he did know it, that he did not know he was doing what 
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106. The atrocity of the murder or other act charged^ is no ground for the presumption 
of insanity. Reports W* P. 1863, part 2, page 1014. 

107. Although a prisoner may have been under some fanatical impression that his tha- 
koor had warned him to offer a human sacrifice, such a motive, with a person of sound and set- 
tled understanding in all the ordinary affairs of life, cannot be admitted as a legal extenuation 
of the crime of murder. Reports JL* P. 1851, page 24. Nor can the assertion by the prisoner 
of some fanciful suspicion, as the motive of his crime, be admitted as any extenuation of it 
N. A. R. vol. 6, page 110. Ungovernable rage springing from a cause which does not 
itself justify, or a diabolical impulse, cannot be admitted as an extenuation of murder. Reports 
JV. P. 1853, part 2, page 941 ; 1854, part 2, page 61. 

108. The legal test of insanity in the courts of this country is laid down in sect 1, Act 
IV. 1849. No person can be acquitted for unsoundness of mind, unless it be proved that 

by reason of unsoundness of mind, not wilfully caused by himself, he was unconscious, 

was wrong:." If the accused was conscious that the act in question was one which he ou^rht not to do, and if that act was 
at the same time contrary to the law of the land, he is punishable. The usual cour«c, accordint^ly, is to leave the question to 
the jury, whether the party accused had a sufficient deg:ree of reason to know that he was doing an act which was wrong ; 
the question thus submitted being accompanied with such observations, and explanations as the circumstances of each parti- 
cular case may require. 

Another question of much interest also sometimes presents itself on a criminal trial ; — If a person under an ingann 
delusion as to existing facts commits an offence in consequence thereof, is he thereby excused ? The answer to this question 
is, that, if the accused labours under a partial delusion only, and is not in other respects insane, ho must be considered in 
the same situation as to responsibility as if the facts with respect to which the delusion exWts wore real. For example, if, 
under the influence of his delusion, he supposes another man to be in the act of attempting to take away his life, and he 
kills that man, as he supposes, in self defence, he would be exempt from punishment. If hm dcluiiion was, that the deceased 
had inflicted a serious injury on his character and fortune, and he killed him in revenge for such supposed injury, be would 
be liable to punishment. 

To the evidence of scientific men conversant with the disease of insanity, who have examined and conversed with the 
accused person,— *who can, besides testifying to his words and actions, explain the nature of thedclucions under which he may 
be labouring, and the ordinary effect of such delusions upon the mental functions, — much weight will naturally be attached by 
a jury when engaged in the ardnous task of investigating the question, whether one accused of crime was sane or insane at 
the time of its commission. Where, moreover, on the trial of such an issue, the facts of the case are admitted or not disputed, 
and the question becomes substantially one of science only, it may be cotiffenieni to ask a medical witness, who has been 
present during the trial, his opinion as to the state of the prisoner’s mind at the time of the commission of the alleged crime, 
and as to his perception of the difference between right and wrong ; but, as we learn from M^NaghiaC$ ease, it is not a 
matter of righi to put such a question. 

Amongst medical practitioners, however, and those experts who have appeared as witnesses to give evidence touching in- 
sane and morbid delusions at criminal trials, a very wide difference of opinion exists on various important points relating to 
the reeponsibility of persons mentally affected, and mainly as to these fnndunental questions ; Are there states and conditions 
of mind in which responsibility is modified only— not annulled ? May the Insane be, in certain cases, fit objects for punish- 
ment? Nay, furUior, may not punishment be so applied to some criminals of unsound mind that the reason of its applica- 
tion may be appreciated by them and beneficial results thence ensue ? It is the opinion of some scientific men, that much 
may be said in favour of a scale of punishment for the insane, graduated— so far as the results of experience and observatioa 
may permit— to their different degrees of responsibility and criminality. The enquiry hinted at, however, could scarcely, 
with propriety, be conducted in these commentaries, which profess to deal with the law as it is, not as, in the opinion of 
jurists, it ought to be. I will merely add, therefore, that when a person, upon his trial for an alleged crime, seeks to excuse 
himself upon a plea of insanity, it will be forliim to make out clearly that he was insane at the time of committing the 
offianoe charged against him. The onus of so doing rests on him, and the jury must be satisfied that, at the time in 
question, he actually was insane. If the matter be left in doubt, it will be their doty to convict him, for, as already 
stated, " JEecrp man mutt be pretimed to be rovsnritlf /or kit acte tiU the eonfrory be ekaHy ihemn." Broomes 
CmmenUriet upon the Common Lena, page 878. 
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and incapable of knowing, at the time of doing the act, that he waa doing an act forbidden by 
the law of the land.^’ The medical officer ihould be examined as to whether, and on what pre» 
ciae grounds, he considers the prisoner to have been, at the time of committing the act charged, 
within the description above set fortL The witnesses to the prisoner’s habitual state of 
mind should be examined in the presence of the medical officer, and he should be invited 
to propose any questions to them on his own part He should then be carefully questioned 
as to the number of times he has himself seen the prisoner, the nature of his conversations with 
him, and all the circumstances from which, apart from the prisoner’s real or professed religious 
delusions, he is led to regard him as of unsound mind. The questions should be expressed so 
as to elicit the opinion of the medical officer, after his having had the advantage of hearing 
the statements of the members of Uio prisoner’s family, his neighbours, and other parties, 
as to the state of the prisoner’s mind both previously to and at the time of the act charged, 
and subsequently up to the time of trial. Reports L. P. 1851, page 24. N. A. R. vol. 6, 
pages 144 and 346. Reports W. P. 1853, part 2, page 1020. It may be desirable also to 
take the evidence of the native doctor and liospital attendants : if the madness is only feign- 
ed, the prisoner would doubtless be much less on his guard with them than before the 
medical officer. N. A. R. vol. 6, page 333. 

109. Two or more judges of the iiizamut adawlut are competent to convict and punish 
a prisoner charged with a criminal offence, in opposition to his acquittal by their law-officers, 
in any case in which the futwa declares the legal penalty, or punishment generally, 
barred by reason of a doubt as to the prisoner’s sanity when he committed the act 
charged; provided that the judges, on due consideration of the evidence, are satisfied that 
there is no sufficient ground to believe that the prisoner was insane when he committed the 
act so charged, and that he is a proper object of punishment Reg, IV. 1822, sect 7. 

110. The circumstance of supervening insanity, subsequent to the perpetration of a 
crime at a time when no degree of derangement existed, and prior to the conviction of the 
prisoner for such crime, having been declared by tlie law-officers, in a case of murder, to bar 
all capital or discretionary punishment, and to subject such person to diyut only, — ^in all such 
cases, viz. of a prisoner’s being afflicted with insanity subsequent to the commission of any 
crime, and of his subsequent perfect recovery, the law-officers of the nizamut adawlut are to 
be called upon to declare what the futwa would have been, if such derangement had not 
intervened, and the judges are to pass sentence under the general regulations, and on con- 
sideration of all the circumstances of the case, the same as if no such malady had happened 
to the prisoner. Reg. IV. 1822, sect 4. 

111. The nizamut adawlut upon the report of the session judge, cancelled the sentence 
passed by the latter upon a prisoner, whose insanity at the time of the committing the offence, 
of which he was convicted, was established subsequently to conviction. N. A. R. vol 6, 
page 80. 

112. Whenever a person charged with any offence is acquitted, because he is within the 
exception made by the foregoing section, the court or jury is to give a special judgment or 
T«dict, that he did the act charged against him, being then of unsound mind, so as to excuse 
him according to law. Act IV. 1849, sect 2. 
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113. When prisoners are acquitted on the ground of insanitj, the following form of 
sentence is to be adopted With reference to the provisions of sects. 1 aM 2, Act IV. 
1849, 1 acquit the prisoner, because 1 find that he is entitled to a special judgment of 
acquittal, on the ground that he did the act charged against him, being then of unsound 
mind, so as to excuse him according to law.** O. O. No. 2, January 13, 1854, L. P. 

1 14. Whenever such special judgment or verdict, as aforesaid, has been given against 
any person, the court, before which the trial was had, is to order him to be kept in strict 
custody for such time and in such manner as to the government seems fit Act IV. 1849, 
sect 3. 

115. Whenever a person is acquitted of any offence because he is within the exception 
made by sect. 1, Act IV. 1849, the court before which the trial was had, is to order the pri- 
soner to be kept in safe custody until the pleasure of government shall be known, and is imme- 
diately to report the result of the trial to the Secretary to Government, Judicial Department, 
and apply for the requisite instructions regarding the disposal of the prisoner. Session judges 
are to communicate direct with the government on this subject. Magisterial officers are to 
submit their applications to the government through the channel of the session judge’s office* 
0. 0. No. 29 of vol. 4, W. P. Such applications are to be accompanied by a copy and 
translation of the evidence which has been held to prove the insanity. C. O. No. 128, 
Feb. 7, 1854, W. P. 

116. In all cases in which, before the passing of this Act, any person has been acquitted 
of any offence on the ground of insanity, lunacy, idiocy, or unsoundness of mind, such person 
may be kept in the same strict custody, in which persons may be kept, who shall be hereafter 
acquitted for unsoundness of mind. Act IV. 1849, sect 4. 

117. No person, against whom any such special judgment or verdict has been given, is 
to be entitled to be discharged out of custody, on being restored to soundness of mind, unless 
by order and at the discretion of government Act IV. 1849, sect 5. 

118. Whenever it appears to the government that any person, imprisoned by the sentence 
of any court, is of unsound mind, the government by a warrant, which is to set forth the grounds 
of belief that such prisoner is of unsound mind, may order the removal of such prisoner to a 
lunatic asylum, or other fit place of safe custody, there to be kept and treated as the government 
shall order ; and, when it appears to government that such prisoner has become of sound 
mind, the government by a warrant directed to the person having charge of him is to remand 
such prisoner to the prison from which he was removed, if then still liable to be kept in 
custody, or, if not, is to order him to be discharged out of custody. Act IV. 1849, sect 6. 

119. The permission of government must be obtained for the removal to the insane 
hospital of a prisoner, who has become insane while under sentence. N. A. R. voL 6, page 80. 

120. Applications for the liberation of persons convicted of having committed penal acts 
while laboring under insanity, and directed to be kept in confinment until their restoration to 
reason, are invariably to be accompanied by a medical history of the prisoner’s case from its 
coming under the notice of the local medical authority, of its peculiar features, together with 
an account of the patient’s mental variations, his improvements, relapses, and final recovery. 
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and a specification of the period during , which he may have remained free from any return of 
the malady, or of symptoms denoting its approach. Unless this history be in every respect 
satisfactory and conclusive as to the restoration of the prisoner to a state of sanity likely to 
bo permanent, the application most, for the sake of public safety, be disallowed. Magistrates 
Civu surgeon to should require the civil surgeon, or other medical officer having charge of the prison or the 
hi^ lunatic asylum, in case of his removal, to put on record a professional history of the nature 
described respecting each prisoner labouring under mental derangement, in order that the 
object proposed by this order may not be frustrated by mutations of incumbency in the situ- 
ation of civil surgeon. C. O. No. 221 of vol. 3. 

121. On the occasion of delivering over to the care of their relations or friends 
individuals who have been acquitted by the nizamut adawlut, upon the ground of insanity, 
after trial on a charge of murder, if no specific penalty is mentioned in the bond, which the 
parties receiving cliarge of the liberated individuals are required to execute for the prevention 
of further mischief, it is to be apprehended that, from the undefined nature of the responsibility, 

specific penal ^uui. engagements may be executed without due consideration, to the manifest danger of the 
community; in such cases therefore the magistrates are to require the parties taking charge 
of the person released to execute an engagement in a specific penal sum, suited to their rank 
and condition in life, to be forfeited in the event of their not taking such care of the individual 
committed to their charge, as may prevent his doing further mischiefl Forms of engagement 
of security (with translations), prescribed for adoption in cases of persons convicted of having 
committed any penal act while in a state of insanity, are given in appendix 0, No. 31. 
C. O. No. 325 of voL 1 ; and No. 61 of vol. 3, X. P. 

122. The word government in this Act is to be taken to mean the governor, or governor 
in council, or other person or persons administering the government of the presidency or place 
where the trial is had. Act IV. 1849, sect. 7. 

Practice and pre- 123. The following Summary of the cases given in the old series of the Nizamut Adaw- 
criiMs *co^uted lut Reports will shew the practice of that court on the trials of persons, wlio arc, or appear, 
daring in«anity. profess to be, insane. But it must be remembered that the cases occurred prior to the 
enactment of Act IV. 1849. 


Forms of eiiga^o- 
meat. 


Meaning of the 
term ** govern- 


124. Prisoner acquitted on proof of present and previous insanity, but detained in cus- 
tody until the recovery of reason. Vol. 1, pages 19, 270. Vol. 2. pages 68, 383. 

125. Prisoner acquitted on the ground of insanity or mental derangement, notwith- 
standing the want of all proof of previous aberration of intellect, and detained in custody 
until the recovery of reason. Vol. 1, pages 96, 192, 258. Vol 2, page 260. Vol. 3 pages 
239, 243. Vol. 4, pages 264, 267.(a) 

126. Prisoner acquitted on the ground that the act was committed in a temporary fit of 
derangement produced by sudden irritation, and on proof of previous insanity ; and detained 


(a) When the prisoner has been detained in enstody as insane, the court have required that he should not be releoeed 
on recovery without a report to them in the following cases : Vol, 1, page 96. Vol. 2, pages 189, 288. Vol* 8, pagee 289, 
248 :<^and have not required such report in the following Vd, 1, pages 192, 268. Vol. 2, page 260. 
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in eoBtodj until some relation or friend shoold undertake the diarge of him, so as to prevent 
his doing future mischief YoL 1, page 127. 

127. Prisoner acquitted on the ground that he committed the act in a sudden paroxysm 
of fever, and discharged. YoL 1, page 300. 

128. Prisoner conotctof, the plea of insanity not being proved. Yol. 1, pages 128, 211. 
YoL 2, page 344. YoL 3, pages 60, 286. Yol. 4, page 176. YoL 5, page 197. 

129. Prisoner comHcted, his standing mute being considered obstinacy or artifice. Yol. 
1, page 357. Yol. 2, pages 365, 416. Yol. 3, page 158. 

130. Prisoner convit^d, the plea of insanity being set aside, and the act attributed to 
religious pbrenzy. YoL 1, page 384. Yol. 3, page 251. 

131. In the case of the murder of a boy by his uncle without provocation and in the 
presence of witnesses, the court deemed the circumstances so extraordinary, they return- 
ed the case with directions to ascertain the prisoner's state of mind previous to ihe occurrence. 
YoL 4, page 230.(a) 

132. Prisoner convicted, and sentenced to imprisonment for life, when the evidence 
to his state of mind, while in jail awaiting trial, led to the inference that the man was not in 
what can be considered a perfectly sound state of mind, when he committed the murder. 
N. A. li. vol. 6, page 333. So it was held that although a prisoner may not be entitled 
to acquittal on the grounds of insanity, yet that there may be circumstances connected with 
the general state of his mind which show an insane tendency, and render it proper that 
he should bo exempted from capital punishment. Reports L, P. 1851, page 1527 ; and 1855, 
part 2, page 684. 

133. Prisoner appearing to be insane at the time of trial, was ordered to be confined, 
with instructions that, on recovery of his reason, the evidence taken against him should be 
explained to him, his defence taken, and the law officer called upon for a fresh futwa. 
N. A. R. vol. 2, page 12. 

134. Prisoner was tried while labouring under insanity, and acquitted by the judge on 
that ground. The court quashed the proceedings and required attention to C. O. No. 307 
of vol. 1. VoL 5, page 138. 

135. A prisoner, who had been deaf and dumb from infancy, convicted of murder, 
was sentenced to death. He made his defence by signs communicated to and explained by 
his brother. It was proved that he was a professional latyal, and had been hired to participate 
in the outrage in which he committed the murder. The Court remarked, that a capacity to 
undertake and carry out a deed of this nature, argued that the prisoner’s intelligence was well 

(d) In tome catM the prisoner has been allowed the benefit of a doubt of sanity, when there appeared no motive 
for the ^mmission of an act, of which it seemed primA facie that a man m his right mind would not be guilty (vol. 2, 
page 260 ; vol. 4, page 267 } vol. 6, pages 107 jmd 281) ; but in another case (vol, 2, page 814) snch oonsideratioD is 
distinctly disallowed, the court appearing to coincide with the circuit judge, who ** considered it highly dangerous to the 
peaee of society to permit mnrdefers to escape justice, merely because an European judge, very imperfectly acquainted 
edtfa the motives of action which prevail among the natives, could not discover the train of reasoning which induced 
them to perpetrate such diabolical acts.” 8o also, voL 6, page 163, 
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known and relied upon by bis associates ; and hit defect of speech and hearing did not proTent 
him from communicating with others, nor deprive him of the meant of making a defence on 
trial. Reports L. P. 1855, part 1, page 628. 

lu&ncT. 136. The following synopsis of cates given in the Nizamnt Adawlnt Reports will show 

the practice of the court in regard to criminals of immature age. — At the age of 9 a prisoner 
was held not to be a fit subject for punishment ; [vol. 1, page 152 ;] and beyond that period 
till 18 years of age, the youth of the prisoner has always been more or less considered in 
mitigation of punishment A girl of the age of nine years and a few months, but who showed 
herself abuudantly doK eapax, vraa convicted of wilful murder, and sentenced to imprison- 
ment for life ; [vol 1, page 213 ;] and in six other cases capital punishment was barred solely 
by reason of the non-age of the prisoner ; [vol. 1, page 215 ; vol. 2, pages 2, 145, and 471 ; 
vol. 3, page 179 ; and vol. 5, page 53 ;] in these cases the age of the prisoner was respective- 
ly 14, 12, 16, 14, 13, and 18. Prisoners have been condemned capitally at the ages of 18 and 
20 ; [vol. 4, page 265 ; and vol. 6, page 178.] Other instances are reported, in which the usual 
and merited punishment has been mitigated on account of youth ; [vol. 1, page 148 ; vol. 2, 
pages 20, and 331 ; vol 3, page 147 ; and voL 4, page 305.] A youth was punished, on 
conviction of carnally knowing a girl aged eight years, at which age her consent was imma- 
terial, with 15 ratans and 6 months’ imprisonment; [voh 2, page 452.] A boy only ten years 
old, being convicted by the futwa of rape on a girl only three years old, the court viewed 
it as an attempt only, and punished it as a misdemeanor with one year’s imprisonment i 
[vol. 3, page 87.] 

137. Where a girl of 10 years of age murdered her husband, it was proved by her 
own confession that she was well aware of the difference between actions, as she stated that 
she did not intend to murder, but merely to punish or hurt him ; and it was held that she 
had an intelligence which made her responsible for the commission of criminal acts, although 
her judgment was yet immature. She was sentenced to imprisonment for 10 years. 
Reports L. P, 1853, part 2, page 57. 

138. Althon^ the futwa acquits the prisoner because the record does not establish 
that he has arrived at manhood, yet the court has power to pass sentence on him, if it be 
proved that, from his intelligence and capacity of judging as to the nature and consequences 
of his acts, he is a proper object of punishment. Reports L. P, 1853, part 1, page 896. 

intoxieatioD. 139. As regards intoxication, the nizamnt adawlnt has held in practice, that although 

it cannot be admitted as a temporary defect of will so as to bar punishment in the same 
manner as infancy and insanity, yet it should be allowed weight in judging of motives and 
intentions. There is a great difference between an offence entered upon with deliberation 
and a criminal intent, and one committed witliout premeditation and unprovoked by previous 
enmity and malice. — Intoxication voluntarily caused, cannot of course excuse crime. But 
allowance might still be made, in awarding punishment, for a loss of reason so great, as tha t 
a person could scarcely be supposed to be conscious of his acts. Reports L. P. 1853, part 
2, page 98. The court admitted the principle adopted in English law, that, though voluntary 
drunkenness cannot excuse the commission of crime, yet where, as upon a charge of murder. 
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the question is, whether an act was premeditated, or done only from sudden heat or 
impulse, the fact of the party being intoxicated has been held to be a circumstance proper 
to be taken into consideration. Reports JV. P. 1855, part 8, page 663. Intoxication was 
considered as a ground ot mitigation of punishment in the following cases ; N. A. R. vol. 
1, pages 157 and 247 ; vol. 2, pages 24 and 453 ; vol. 3, pages 6 and 33 ; and voL 4, 
page 8. But it was not so considered in a case [vol. 3, page 216] in which it was shown 
that the prisoner had wilfully employed such means to nerve him to the commission of the 
crime j for there the guilt was premeditated and the malice constant ; and “ the drunken 
man, like his sword, was the mere instrument of giving effect to such intent” In another 
case [vol. 1, page 23] the plea of intoxication was invalidated by the evidence. 

140. The prisoner killed the deceased by order of his master, and under fear of imme- 
diate death in case of refusal. The futwas of both courts declared him not liable to 

and that he should be released.* The Court accordingly directed his immediate discharge. 
N. A. R. vol. 1, page 101. Where a nephew killed his uncle at the request and by the com- 
mand of the latter, under the threat of death in case of refusal, and it was prov^, that he 
could have refused, as the murder was committed with the sword which the uncle gave to the 
prisoner for that purpose, ho and the others present were sentenced to 14 years’ imprison- 
ment in banishment, and to lesser periods of imprisonment according to tlie degree of impli- 
cation. Reports fV. P. 1854, part 2, page 573. 

141. In a case of fraud, it was held that the session judge erred in acquitting certain 
of the prisoners “ because being defenceless persons they acted on compulsion, and unhesita- 
tingly confessed what they had done.” These circumstances, the sudder court remarked, 
furnished sufficient ground for mitigation of punishment ; but they did not justify a positive 
acquittal. The prisoners were perfectly aware that they were aiding and abetting a fraud, 
and there was no compuhum in the case. Reports W. P. 1851, page 25. 

142. The orders of a superior authority cannot be held to justify a gross infraction of 
the peace, or other oifcnce, committed under circumstances which can leave no doubt on the 
mind of the offenders of the criminality of the act ; — although such consideration may be allowed 
weight in allotting the quantum of punishment ; N. A. R. vol. 3, page 128. But a person may 
he justified if tlie criminality of the act is not obvious, and if he considers himself bound to 
obey the party from whom he receives instructions to commit it N. A. R. voL 2, page 330. 

143. It is not the practice of the courts, to include wives, who arc presumed to be 
under the influence of their husbands, in the sentence and punishment awarded to the male 
offenders ; unless some individual act be distinctly proved against them of a nature to bar the 
operation of this rule by showing that they acted independently, and not under the influence 
of their husbands. Reports fV. P. 1853, part 2, page 1142. The mere receipt from the 
husband of property stolen by him is not punishable. Reports W. P. 1854, part 1, page 93. 

144. A husband and wife should not be indicted jointly as receivers of stolen property 
found in their house, unless it be in evidence tliat the latter acted independently, and not 
under the influence of her husband. N. A. R. vol. 1, page 353 ; and voL 6, page 92. 


Compulsion. 


* f 98. 


Orders a su> 
perior. 


Wires under the 
influence of bus- 
band. 



40 


PKlNOlfAU AND AOCS88ABIBt< 


Ensliah 

Law- 


Principal in the 
first deprae. 


Pnncipal in the 
second degree. 

Aiders and abet- 
tors. 


SECTION IIL 

OF FBmCIPALS AND ACCESSABIE& 

145. When two or more persons are charged with the commission of a felony, they are 
considered as either— principals in the first degree ; secondly^ principals in the second 
degree ; thirdly^ accessaries befope the fact ; or fourthly^ accessaries after the fact And in 
either of these characters they are felons in consideration of law ; for he who takes any part 
in a felony^ is in construction of law a felon, according to the share which he takes in the 
perpetration of the oGTence. 

146. A principal in the first degree is one who is the actor or actual perpetrator of the 
fact But it is not necessary that he should be actually present when the offence is con* 
summated ; for if one lay poison purposely for another, who takes it and i% killed, he who 
Imd the poison, though absent when it was taken, is a principal in the first degree. So, it 
is not necessary that the act should be perpetrated with his own hands ; for if the offence be 
committed through the medium of an irresponsible or innocent agent, the employer, 
though absent when the act is done, is answerable as a principal in the first degree. But if 
such agent is aware of the consequences of his act, he is a principal in the first degree, and 
the employer, if he be absent when the fact is committed, is an accessary before the fact ; or, 
if he be present, a principal in the second degree. 

147. Principals in the second degree are tliose who aro present aiding and abetting at 
the commission of the fact. — They are called also aiders and abettors, and sometimes accom* 
plices, but the latter appellation will not serve as a deBnition, because it includes all the par* 
ticipes criminis. — This presence need not always be an actual immediate standing by, within 
sight or hearing of the fact ; but there may be also a constructive presence, as where one 
commits a murder, and another keeps watch or guard at a distance. But he must be suffi- 
ciently near to give assistance ; and the mere circumstances of a party going towards a 
place, where a felony is to be committed, in order to assist to carry off the property, and 
assisting in carrying it off, will not make him a principal in the second degree, unless, at the 
time of the felonious taking, he were within such a distance as to be able to assist in it.~lf 
an act is committed in pursuance of a previous concerted plan, parties not present, or in such 
proximity, are not principals, but accessaries before the fact. So, if one of tliem have been 
apprehended before the other have committed the offence, he can be considered only as an 
accessary before the fact But presence during the whole transaction is not necessary, as 
where several persons combine to forge an instrument, and each executes by liimself a distinct 
part of the forgery, and they are not together when the instrument is completed, they are, 
nevertheless, all guilty as principals. There must also be a participation in the act ; for mere- 
ly standing by and not attempting to prevent the felony, or to apprehend the felon, does not 
make a man a principal — But if one encourage another to commit suicide, and be present 
abetting him while he does so, such person is guilty of murder as a principal ; and if two per-* 
sons encourage each other to self-murder and one kills himself, but the other fidls in the 
attempt, he is a principal in the murder of the other. So likewise, if several persons com- 
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bine for an unlawful purpoae, or for a purpose to be carried into effect by unlawful means ; 
particularly if it is to be carried into effect notwithstanding any opposition that may be offere<l 
against it ; and one of them, in the prosecution of it, kill a man, it is murder in all who are 
present, whether they actually aid or abet or not, provided the death were caused by the act 
of some one of the party in the course of his endeavours to effect the common object of the 
assembly, fiut the act must be the result of the confederacy^ for if several are out for the 
purpose of committing a felony j and, upon alarm and pursuit, run different ways ; and one 
of them kill a pursuer to avoid being taken ; the others are not to be considered as principals 
in that offence. The purpose must also be unlawful; for, if the original object be lawful, and 
be prosecuted by lawful means, should one of the party in the prosecution of it kill a man, al- 
though the party killing, and all those who actually aid and abet him in the act, may, accord- 
ing to circumstanceSj be guilty of murder or manslaughter^ yet the other perons who are pre- 
sent, and who do not actually aid and abet, are not guilty as principals in the second degree. 

There must be a felonious participation in the design, as well as a participation in the act. — 

Aiders and abettors may be tried before the principal in the first degree has been found guilty; 
and may be convicted, even though he is acquitted. 

148. An accessary before the fact is he who, being absent at tlie time of the offence Acce^wtr 
committed, doth yet procure, counsel, command, or abet another to commit a felony ; and he 
also is so considered, who shows an express liking, approbation, or assent to the felonious 
intent of another, although he gives no encouragement or hope of any immediate help or 
assistance. But he who barely conceals a felony, which he knows to be intended, is gnilty only 
of misprision of felony, and is not an accessary. The difference between a principal in the 
second degree, and an accessary before the fact, lies in this, that the former must be present 
aiding and abetting : but it is essential, to constitute the offence of accessary, that the party 
should be absent at the time the offence is committed. A man may be an accessary before 
the fact by the intervention of a third person, as he who procures a felony to be done is a 
felon. — There can no accessaries before the fact in those offences, which by judgment of law 
are sudden and unpremeditated, as manslaughter and the like ; and all persons concerned 
in crimes under the degree of felony are principals. — An accessary cannot be guilty of 
a higher crime than his principal. — If the principal totally and substantially varies from the 
terms of the instigation ; if being solicited to commit a felony of one kind, he wilfully and 
knowingly commit a felony of another ; he will stand single in that offence, and the person 
soliciting will not be involved in his guilt ; — but it is different, if tlio principal complies in 
substance with the instigation of the accessary, varying only in circumstance of time or place, 
or in the manner of execution ; or where the principal goes beyond the terms of the 
solicitation, if in the event the felony committed was a probable consequence of what was 
ordered or advised.— If the principal by mistake commits a differed crime from that to which 
he was solicited by the accessary ; as g. if A counsels B to kill 0 and he by mistake kills 
}) ;~the accessary is answerable only when the crime committed is the probable consequence 
in the ordinary course of things of his flagitious advice. Accessaries before the fact may 
be tried whether the principal has or has not been convicted ; but, if once tried as accessaries, 
they are not liable to be again tried for the same offence. 
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149. An accessary after the fact is one who, knowing a felonjr to have been committed 
by another, recmves, relieves, comforts, or assists the felon. Any assistance given to one 
Imown to be a felon, in order to hinder his being apprehended, or tried, or suffering the pun- 
ishment to which he is condemned, is a sufficient receipt to make a man an accessary of this 
description ; so also to convey instruments to a felon to enable him to break jail, or to bribe 
the jailer to let him escape j also whoever rescues a felon from an arrest for the felony, or 
voluntarily and intentionally suffers him to escape is an accessary to the felony ; but not 
if he merely suffers the escape by omission : and it has been said, that those are in like 
manner guilty who oppose the apprehending of a felon. But a person is not an accessary 
after the fact, if he supply a fel<m in prison with victuals or other necessaries for his sus- 
tenance ; or relieve or maintain him if he be bailed out of prison ; or if a physician or surgeon 
professionally attend a felon sick or wounded, although he know him to be a felon ; or if a 
person speak or write in order to obtain a felon’s pardon or deliverance ; or advise his 
friends to write to the witnesses not to appear against him at his trial, and they write ac- 
cordingly ; or even if he himself agree, for money, not to give evidence against the felon ; 
or know of the felony and do not discover it He must be proved to have done some act 
to assist the felon personally. But if he employ another person to do so, he will be equally 
guilty as if he harboured or relieved him himself. A man may be an accessary after the fact, 
by receiving one who was an accessary before, as by receiving a principal and it has been 
holdcn, that a man may make himself an accessary after the fact to a larceny of his own 
goods, or to a robbery on himself, by harbouring or concealing the thief, or assisting in his 
escape. The receiver must have had notice, either expressed or implied, of the felony 
having been committed, in order to make him an accessary by receiving the felon ; and the 
felony must also be complete at the time of the assistance given. A wife is not made an ac- 
cessary by receiving her husband ; bat the latter may be an accessary for the receipt of his 
wife. And no other relation of persons can excuse the wilful receipt or assistance of a felon ; 
a father cannot assist his child, a child his parent, a brother his brother, a master his servant, 
or a servant his master. If the wife alone, the husband being ignorant of it, receive any 
other person being a felon, the wife is accessary and not the husband : and if the husband 
and wife both receive a felon knowingly, the wife is acquitted. Accessaries after the fact 
cannot be tried before the conviction of their principal, unless they consent to it ; but 
having been once duly tried they cannot be again tried for the same offence. 


PumsrhmeDt. 1^0* The rule of the ancient law was, that accessaries should suffer the same punish- 

ment as their principals; but this is modified now. It seems that principals in the second 
degree, wherever mentioned in statutes,, are made punishable in the same manner as princi- 
pals in the first degree ; but when by the construction of any particular statute principals in 
the second d^ree are not punishable by death fas when the punishment is imposed upon the 
person committing the offence, and not upon the offence by name), and no punishment is 
prescribed by the statute, they may be transported for seven years, or imprisoned for two. 
Accessaries before the fact are in the same manner generally made liaUe to the same pun- 
ishment as principals in the first degree; but they are not punishable by death unless it is 
so expressly provided by statute ; and if no penalty is provided, they may be punished equally 
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witk priadpali in the eecxtad degree, aa noted above. Aooewariea «fter the fact are not pun- 
ishable by the common lav for receiving, harbouring, or maintaining the principal in offences 
under felony; but in some fov cases a penalty is inflicted by statnte. Yet in those cases if 
the act of the recmver amount to a rescue, or the like, he is indictable for a misdemeanor. 
They are also liable to the same punishment as principals in the second degree, when no 
specific penalty is provided ; but several of the later statutes have established the proportion 
which the guilt of accessaries after the fact bears to that of accessaries before the fact, in as 
much as they make the former subject to imprisonment for any period not exceeding two 
years, while the punishment of the latter extends to three years.(a) 

151. It seems to be the general principle of Mahomcdan law, that all parties concerned 
in an offence, whether as principals or accessaries, are equally guilty, and are therefore liable 
to the same punishment. This appears from the books ; but in practice the law-officers of 
our courts generally adjudge discretionary punishment to the aiders and abettors when the 
principals are declared liable to kisas or hudcL Privity to the commission of a crime, and 
concealment thereof, is also held to be an offence punishable by seasut. 

152. "In a case of a single murder by a number of persons, the whole are liable to 
suffer death, although the principle of retaliation, which necessarily implies equality be- 
tween the offence and the punishment, requires the capital punishment of only one. In this 
instance analogy is abandoned for more approved construction of the law {istahtan), because 
murder is most frequently committed by force, and retaliation has been ordained for the pur- 
pose of determent Each individual is, therefore, as if he alone had committed the act ; and 
consequently equality is certified, and retaliation incurred, that the lives of mankind may be 
in security.” But according to one authority (quoted by Harington) this doctrine “ is appli- 
cable to those only among the criminals who have given a mortal wound to the slain ; and 
therefore accomplices employed in watching, or even those who assist in holding the hands 
and feet of the person murdered, are not liable to kisas ; but may be punished in any mode 
of exemplary punishment (seasut) at the discretion of the magistrate.”(&) 

153. So also in gang-robbery, according to analogy, the punishment of amputation 
should be inflicted on such only among the gang, as have actyally carried out the property, 
because the offence is complete as regards them only ; but by istahsan they are all punished 
equally. Some hold that they are all by construction equally concerned in the carrying out 
of the property, as aiding therein by watching or resisting opposition ; " and that therefore, if 
these were not liable to amputation the door of punishment would be cIosed.”(c) The latter 
opinion, if generally acknowledged, and carried out, would make the general principle of the 
Mahomedan and the English laws coincident 

154. " If any one of a gang of robbers commit mnrder, the prescribed punishment is 
inflicted upon the whole ; because the punishment in this instance is considered as a penalty 
for the assault of foe whole, which is established by each of them being aiding and abetting 
to foe ofoer."(d) 

fa) Mach of the above is taken from Archbold^s Pleading and Evidence in Cri min a l Caaet.’* 

(b) Hed« Tmns. vol. 4, page 802. Harington's Analysb, vol. 1, page 262. 

(cj Hed. Tttmea voL 2, page 104. f «l) Had. Ttm, vd. 2, page 138. 
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155. If any one among the gang of robbers is an infant, t>r a lunatic, or a relation 
within the prohibited degrees of the person robbed, punishment is remitted, not only with re» 
spect to this person, but also with respect to all the rest of the party.’** This is the opinion of 
Haneefali and Ziffer; but Aboo Yoosuf contends that this rule only obtains when such person 
is the actual perpetrator of the crime; and he founds his opinion on the argument, that if the 
offence is not complete in regard to the principal, so neither can it be in regard to the aiders 
and abettors ; but that the completeness of the offence committed by the principal is not 
affected by a defect in the accomplices. The argument of Haneefah and Ziffer is, that ** the 
robbery is a single offence committed by the whole party, and that is the cause of thepimish- 
nient ; but where it happens that the act of some of them is not an occasion of punishment, 
the act of the others is then only a part of the cause, and an effect cannot be establislied by a 
part of a cause.”(rt) 

156. The opinion of Aboo Yoosuf appears to be upheld by an argument of Imam Ma- 
homed in another place, in which he says, that in zina the man is the principal, and the 
woman only the accessary; now the prevention of punishment in respect to the principal oc- 
casions the prevention of it in respect to the accessary ; but the prevention of punishment with 
respect to the accessary does not occasion the prevention of it with respect to the principal. 
So if a man commit zina writh a girl who is an infant or insane, he is liable to punishment, 
but no penalty is inflicted on the woman ; but if a woman admit an idiot to commit zina with 
her, neither of the parties is punishable,’’{5) 

157. In general the regulations, in enacting the penalty for any particular offence, 
make the accomplices liable to tbe same punishment as the principals ; as c. y. in the case of 
dacoity by section 4, Reg. LIII. 1803. And w e may therefore take such to be the general 
principle of the law, though in practice a more lenient judgment is almost always considered 
sufficient for those not taking the actual lead in the designing or execution of the offence. 

158. The act which constitutes that is called privity” in this country corresponds 
with misprision of felony” in English law, viz. the concealment or the procuring the 
concealment of a felony which a man knows but never assented to, or the observing silently 
the commission of a felony without using any endeavours to apprehend the offender ; it is 
therefore strictly an offence of a negative kind consisting in tbe concealment of something 
that ought to be revealed. Accessaryship, on the other hand, is an offence of a positive kind 
and of a higher degree of criminality, implying an active participation, either by procuring, 
counselling, commanding, or abetting another, to commit a felony ; or, with a knowledge that 
a felony has been committed by another, by receiving, relieving, comforting, or assisting the 
felon. The distinction between the two offences is marked : the one is a misdemeanor in 
English law, the other is a felony ; the one is in its kind negative, requiring nothing but silent 
passive acquiescence in the commission of a felony to constitute it ; the other is a positive 
participation in the commission of a felony, either by counsel and command before the fact, 
or by relief and assistance given to the felon after the fact. In selecting the following cor** 
responding terms in the vernacular for these offences, the court have had regard to the fact 


CaJ Hed. Trans, vol. 2, pag® 134. 


(b] Hed. Trans, vol. 2, page SO. 
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that, as mther the constmctiv’e or actual presence of the accused at the time when the crime 
is committed is necessarjr to constitute complicity on his part, so the absence of the accused 
is essential to the charge of being an « accessary or, in other words, he who is present 
aiding and abetting in the commission of a felony may be an accomplice or a principal, but 
he cannot in the legal sense of the words be either accessary or privy to its commission. 


Accomplice, 

Accessary before the fact, 
Accessary after the fact, 
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159. An accomplice is he who aids and abets personally in the commission of a felony ; 
an accessary before the fact is he who, absent at the time of the commission of a felony, 
procures and abets another to commit it Reports jL. P. 1852, part 1, page 569. 

160. The mere proof of the presence of the prisoner at the time of the assault, cannot 
be taken as a sufficient proof of criminal privity to the fact. N. A. R. vol. 6, page 228. 
But where the prisoner only stood passively by while his brother murdered a person against 
whom they had the same cause of enmity [and he might apparently have prevented the 
murder], he was convicted as a principal in the second degree. Reports fF. P» 1855, part 
1, page 254. 

161. The court adopted the rule from English law, that If several persons be united 
in a criminal purpose, and any of them do any criminal act beyond the scope of such design, 
such of them as are not privy or assenting to the criminal act done, are not responsible for 
\t(a) Reports JL P. 1852, part 1, page 414. 

162. Where the prisoner, on being arrested, when part of the stolen property was 
found in the possession of his son, executed an ikrarnamah promising to restore all the 
property to the plaintiff in tlio course of four months, and the plaintiff accepted it, — held 
that he could not be convicted of privity to the theft on the ground afforded only by such 
ikrarnamah. N. A. R. vol. 6, page 135. 

163. It was held that the concealment by a police officer of a murder, which was at 
the time only a matter of suspicion, and the actual perpetrators of which were unknown to 
him, did not constitute accessaryship after the fact Reports X. P. 1855, part 2, page 723. 

164. So, where a cbokeedar xyas present at the time of the occurrence [as a spectator], 
and the magistrate punished him with six months’ imprisonment for concealing the crime, the 

(a) But, w It WM laid down in the Frimley-groTO burglary with murder, where aU parties are equally determined 
to rewrt to violence to carry out the illegal object contemplated, the act of one te the act of aU; and every one concerned 
is, in the eye of tne law, and also according to common sense and reason, equally guilty* 

N 


Term*! to be nsed 
in the vernacular. 


Distinction 
between accom- 
plice and acces'.ary 
before the fact. 


Actual presence 
not alone proof 
of guilt. 

But presence 
uithout interfe- 
rence may be cri- 
minal. 


How far criminal 
association affects 
others when the 
act of one is beyond 
the original de- 
sign. 


Promise to re- 
store property 
stolen not sutiScienr 
evidence of privit> 
to theft. 


Concealment b> 
police officer of 
crime suspected 
docs not make him 
an accessary. 

Nor can mere 
presence convict 
him of complicity 
or privity ; 
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nor the giving (Use 
informatioii. 


Snine rule applies 
to zumeendars aud 
others required to 
give information. 


Privity in any 
case within the 
competency of 
magistrate. 

Accos-^ary may 
be found guilty 
though principal 
is unknown or 
aicquitted* 


Coiuictiou of 
prUity cannot be 
had without proof 
of the substaniial 
offence. 


Practice aud pre- 
cedents. 


court held that the course pursued by the ma^trate was correct# Reports X. P . 1854| part 
2, page 608. Aud where a chokeedar give false information at the thane regarding the 
cause of death, he was acquitted on the charge of being an accessary after the fact on the 
ground that he should have been punished under the general laws for neglect of dufy(a> 
Reports i. P. 1854, part 1, page 617 ; and 1856, part 1, page 965# 

165. Zumeendars also, and others required to give information of occurrences to 
the police, are liable in the case of concealing knowledge to punishment only for neglect of 
duty (a). Reports L. P. 1854, part 1, page 517. 

166. Privity to murder (and therefore to any other offence) is punishable by a magis- 
trate of his own authority. Reports Z. P. 1855, part 2, page 629. 

167. If the fact of the crime, as murder, be established, there is no reasonable ground 
why a person should not be convicted on his credible and credited confession of having been 
privy, although another person charged with the murder be acquitted of it. N. A. R 
vol. 3, page 97. And in general practice it seems in no way necessary to the conviction of 
an accessary that tlie principal should be first convicted or even known. 

168. There cannot bo a conviction of privity to an offence, the commission of 
which is not proved in evidence. Thus, where the dead body of the prisoner’s wife was 
found suspended by the neck ; and it was proved that he had absconded after fastening the 
door from the outside, in whicli state it was found; and the prisoner asserted in his defence 
that he had absconded because his wife had hung herself ; he was acquitted because there 
was no evidence to prove that the woman had been murdered. Reports Z. P, 1854, 
part 2, page 269. 

169. A few examples from the old series of reports will suffice to show the practice of 
the nizamut adawlut in weighing tlie different degrees of guilt of the various participes 
criminis ; — ^in many cases principals and accessaries have received the same punishment 

170. Four prisoners charged with murder. The principal was sentenced capitally; 
one convicted of being an accessary before the fact, and of bringing a false accusation of 
murder against an innocent person, was sentenced to imprisonment for life ; and the remain** 
ing two convicted of privity to the crime after the fact, and concealing their knowledge there<* 
of, were sentenced to imprisonment for three years. N. A. R. vol. 4, page 235. 

171. Four prisoners charged with murder and robbery. One was sentenced as an 
accomplice to suffer death ; another, convicted of privity after the fact, and receipt of the 
plundered property, to imprisonment for fourteen years ; the third, of privity before the fact, 
to fourteen years ; and the fourth of privity after the fact to seven years’ imprisonment 
N. A. R, vol. 3, page 355, 

(a) In another trial, when the judge remarked that the magistrate ought to have committed the gomashtah and the 
^keedar on a charge of concealment of the crime instead of punishing them for neglect of duty, it was observed by the 
sadder court that it was not absolutely necessary** to commit them to the sessions on such charge, because they were 
punishable by the magistrate for neglect of duty. This would seem to imply that such persons might have been legally com* 
mitted and punished for privity. See Reports L% P. 1854, part 1, page 600. 
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172. Five prisoners charged with murder. One as an accomplice was sentenced to 
imprisonment for life ; two others, as accessaries after the fact and for receiving part of the 
stolen property, to imprisonment for fourteen years ; and the remaining two, as accessaries 
after the fact, and concealing their knowledge thereof, to imprisonment for one year. 
N. A. E. vol. 5, page 186. 

1 73. Two prisoners charged with murder. The one convicted as an accomplice, and 
the other as an accessary after the fact, were sentenced to imprisonment for life and seven 
years respectively. N. A. R. vol. 4, page 5 . 

174. Nos. 1 and 2 convicted of concealment of murder, and throwing the body of the 
murdered person into the river ; No. 3 of being an accomplice in the concealment ; and No. 
4, a chokeedar, of not giving information after having seen the corpse: — sentence. 
Nos. 1 and 2 imprisonment for two years ; Nos. 3 and 4 for one year. N. A. R. vol. 4, 
page 2. 

175. Plunder: — the leader was sentenced to imprisonment fur twelve years ; the two 
principals for ten years ; and the other three prisoners, as inferior agents, for seven years. 
N. A. R. voL 5, page 1, 

176. Murder: — -two as principals were sentenced to death ; and another, convicted of 
instigating, aiding, and abetting, to imprisonment for life. N. A. li. vol. 2, page 5 . 

177. Murder :— Three as accessaries were sentenced to imprisonment for life ; 
another, convicted of being present and cognizant of the intent, for fourteen years ; and 
another, of aiding and abetting, for seven years. N. A. R. vol. 3, page 282. 

178. Culpable homicide: — No. 1 convicted of beating the deceased so as to cause 
death, was sentenced to imprisonment for five years ; and No. 2, of instigating and com- 
manding the beating, for three years. N. A. R. vol. 4, page 129. 

179. Affray: — The prisoner though there was no proof that he was actually present, 
was convicted of having instigated and directed an affray attended with homicide and 
wounding, and was sentenced to imprisonment in banishment for life. N. A. R. vol. 1, 
pages. 
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Supreme court. 


By birth of 
offender. 

Ettropean British 
subjects. 

Europeans, not 
British subjects. 


Children of a Bri- 
tish subject. 


Courts to pre- 
serve their own 
juriidiction. 




CHAPTER Ilf. 

OF SUBJECTS RELATING TO THE CONDUCT OF CASES. 


SECTION L 

OF JURISDICTION. 

180. It has been shown in a former chapter, that the criminal courts established bj tl^ 
East India Company, superseded and supplied the place of those, which formerly existed 
under the natire gorermnent; and it follows therefore that all native subjects of the British 
government as well as all other persons not specially excepted by law, are amenable to those 
courts for crimes and misdemeanors committed by them within the limits of the presidency of 
Fort William, except as regards the local jurisdiction of the Supreme Court, and those por- 
tions of territory to which, although under British rule, the general regulations have not 
been extended. 

181. The magistrate of the twenty-four pergunnabs(a) has no jurisdiction or authority 
whatever in the town of Calcutta, or any places adjacent within the limits of the jurisdiction 
of the supreme court Beg. IX. 1793, sect 3. 

182. Europ: in British subjects, resident in the mofussil, are not subject to the local 
authorities in regard to Acts of the Government of India, which do not contain an express 
declaratory provision to that effect Const No. 1296. 

183. AU Europeans, not British subjects, are amenable to the authority of the criminal 
courts within whose jurisdictions they may be apprehended and brought to trial, in common 
with the natives of the country. Bmg. Reg. II. 1796, sect 2, cl. 1. Ben, Beg. XVI. 1795, 
sect 4. cl. 1. Ced. Prov. Reg. VI. 1803, sect 19, cl. 1. 

184. The legitimate child of a British father is not amenable to the mofussil courts ; 
but his illegitimate offspring may be so amenable, because illegitimate children are considered 
as of the same country as their mother. Consts. Nos. 978 and 806. 

185. A person bora in wedlock at Madras ; his father being a German, and bis mother 
a Scotchwoman; was declared by the advocate general to be a British subject, and amenable 
only to the supreme court. N. A. R. vol. 2, page 111. 

186. The criminal courts are not to proceed to try and sentence a person, whom they 
may themselves have fair reason from any cause to regard as probably not subject to their 

(a) And I fortkNri inj other nagietrote. 
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jurisdiction, without making all practicable inquiry to satisfy themselves on the point (a) 

C. O. No. 33 of vol. 4. 

187. Although the regulations of government contain no spedific provision to the effect, By loeaiity 
it is nevertheless an established principle of law and usage, that persons charged with criminal 

offences shall (save under spedal ground of exception) be tried for the same in the crimmal pnndpie, 

courts, within the jurisdictitm of which the acta charged may have been committed. Pream- 
ble to Reg. VIIL 1822. 

188. A concurrent jurisdiction is vested in the magistrates of the several zillahs in the 

cases and under the restrictions following ; viz. one magistrate may empower his police, under uu>ttcn of 

bis warrant, to pursue persons charged with crimes or misdemeanors into the jurisdiction of 

another magistrate ; and the latter, as well as all persons having authority or residing in the 

jurisdiction into which the offenders are pursued, are required to afford every assistance in 

their power to the pursuing officers for the apprehention of the offenders. But autbori- lu-stnctioas. 

ty vested in the magistrate extends only to cases, in which the offence has been committed 

within his own jurisdiction, or where the offender was actually within his jurisdiction at the 

time when the charge was preferred against him. The magistrate of one mHah cannot issue 

a warrant for the apprehension of any offender, being in another zillah at the of the 

complaint being preferred, for any crime not committed within the limits of his jurisdiction. 

In such cases the complainant must apply in the ffrst instance to the magistrate of the zillah 
in which the crime was committed, or in which the offender may reside or be found. Beng. 

Reg. XXII. 1793, sect. 16. Ben. Reg. XVIL 1795, sect 15. Ced. Prov. Reg. XXXV. 

1803. sect 16. 

189. A magistrate cannot apprehend any person charged with an offence committed 
beyond the limits of his own district, and not actually being or residing therein when com- 
plaint was preferred. Const No. 404. 

190. The warrant of any magistrate, or justice of the peace, having jurisdic t i on in 

any part of the territories under the govenunent of the Bast India Company, for the *** executed iu 

« .V ^ juTMidichon of 

arrest oi any person cnargea with having comnuttea any offence^ whether such warrant be if endorj,* 

issued under the provisions of this Act or not, may be executed within the jurisdiction of ^ 
any other magistrate, or justice of the peace, having jurisdiction in any part of the said 
territories, whether in the same presidency or not, upon having a written authority under 
the hand and seal of the magbtrate or justice of the peace, within whose jurisdiction it 
may be executed, previously endorsed thereon, and which endorsement may be to the follow- 
ing effect: — 

To the fiazir [or other officer as the case may be'] of the ziUak of 

This svarrani may be executed in the zillah or district i f ■■■■■■■ ( describing the zillah or 
district of the endorsing magistrate or justice of the peace) by any cf Ae officers to whom 
the same is diretMl or by [describing by his name of office the officer to whom a 

(a) For further rolw regirdiog tho amsaabUity of European Britiib aubjoeta to the Compaay’s courta seo Book s, 
chapter 1. 


O 
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Minilar warrant, issaed by the endorsing magistrate or justice of the peace, would be 
directed]. Act YIL 1864, sect 6. 

Ko mpoMibrntr The magistrate endorsing a warrant in pursnance of the provisions of sect 5 

of this Act shall not bo liable to any action or other proceeding in consequence of any 
mg the wamat. illegality in the issuing of the warrant ; bnt any magistrate illegally or improperly issuing 
the same shall be liable for an arrest in pursuance of the endorsement, in the same manner 
and to the same extent only as if the warrant had been executed within hb own jurisdiction. 
Act VII. 1854, sect 6. 

und^uch"wiir^ apprehension of the supposed offender, if the offence be alleged to 

rsnthowtobedis* have been committed in any part of the territories under the government of the East India 
poaed of. Company, he shall be carried before the magistrate within whose jurisdiction the offence 

shall be alleged to have been committed, and shall bo by him dealt with according to law ; 
unless by the warrant the officer be authorized to take bail or security, and such hpjt or 
security be given for the appearance of the person accused before the magistrate or justice 
of the peace of the zillah or district in which the offence shall be alleged to have been 
committed. Act VII. 1854, sect 7. 


In stirh ca.se ma- 
gistrato issuing 
warrant to seed the 
depositions, or co- 
pies, to inaaristrate 


rfore whom the 


olFender is carried. 


193. If any person shall, in pursuance of this Act, be carried before a magistrate or 
justice of the peace, other than the one who issued the warrant; or a magistrate, or justice 
of the peace, for the time being of the same zillah or district ; the depositions and documents 
upon which the warrant was issued, or copies thereof, to be certified under the hand and 
seal of the magistrate or justice of the peace of the zillah or district in which the warrant 
was issued, shall, upon the requisition of the magistrate and justice of the peace before 
whom such person shall be carried, be forwarded to such magistrate or justice of the peace. 
Act YU. 1854, sect 9. 


194. Any criminal process whatever, including summonses, subpoenas, and search 
Warrants, as well as warrants of arrest, issued by any magistrate having jurisdiction in any 
i^,^r*haYing paft of the territories under the government of the East India Company, may be executed 
tf within the jurisdiction of any other magistrate having jurisdiction in any part of the sud 
is eweSed.***” territories, whether in the same Presidency or not, upon having a written authority under 
the hand and seal of the magistrate, within whose jurisdiction it may be executed, previ- 
be ouslj endorsed thereon. Provided that no summons or subpoena is to be issued by a 
S*bScire8umm^^s magistrate to compel the attendance of a defendant or witness from any place beyond the 
local limits of his jurisdiction, unless special grounds shall be proved to the satisfaction of 
**""• the magistrate in support of the application, which grounds are to be recorded before the 

summons or subpoena is issued. Act XYII. 1856, sect 1. 


195. The magistrate endorsing any process under this act shall not be liable to any 
doMtogm^sSt proceeding in consequence of any illegality in the issuing of the process ; 

magistrate illegally or improperly issuing the same shall be habl# for any act in 
of- pnrsuance of the endorsement, in the same manner, and to the same extent only, as if the 

process had bemi executed within his own jurisdiction. Act XYII. 1856, sect 2. 
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196. The provisions of Act VII. 1854, and of this Act, do and shall extend and apply 
to any warrant or other process of any magistrate having jurisdiction in the territories 
beyond the local limits of the supreme court, which shall be executed within those limits. 
Provided that, if a magistrate having jurisdiction within those limits shall object to endorse 
any warrant or other process on account of any apparent defect therein, or for any other 
cause, he shall refer such warrant or other process to a judge of the supreme court, who 
shall deal therewith according to the provisions of Act XXIIT. 1840. Act XYII. 1856, 
sect 3. 

197. The word "magistrate,” as used in this Act, includes a joint magistrate, or any 
person lawfully exercising the powers of a magistrate, and also a justice of the peace. Act 
XVII. 1856, sect 4. 

198. Any magistrate, or justice of the peace, acting under the provisions of this Act, 
shall issue all necessary warrants, orders, and directions for carrying this Act, and also any 
order made under it by government, into eflFect, under his signature and seal, or seal of office, 
if he shall have a seal of office ; and all magistrates and officers acting in pursuance of this 
Act shall have and exercise the same powers, as if the offence charged had been committed 
within the zillah or district subject to their jurisdiction ; and in cases where the accused 
may have been held to bail, the magistrate may order the bail-bond to be renewed in such form 
as may be necessary to carry any order of government into effect ; and, if such bail-bond shall 
not be renewed accordingly, may commit the persons accused to prison for such period as 
may be necessary to carry such order into effect Act VII. 1854, sect 16. 

199. In case any person arrested under this act shall escape out of custody, he may 
be re-taken in any part of the territories under the government of the East India Company, 
in the same manner as if ho had escaped from custody under process for an offence com- 
mitted in that part of such territories in which he shall be found. Act VII. 1854, sect 17. 

200. The word " magistrate,” as used in this Act, is intended to include a joint magis- 
trate, or any person lawfully exercising the powers of a magistrate, and also a justice of the 
peace. Words in the singular number are intended to include the plural, and words in the 
masculine gender to include the feminine. Act VIL 1854, sect 25. 

201. The government may invest a magistrate with a general concurrent authority as 
joint magistrate, in any contiguous or other jurisdiction or jurisdictions, or any part thereof. 
Reg. XVI. 1810, sect 3. 

202. Nothing in the regulations is to be construed to empower a magistrate to try and 
pass sentence on, or to commit to the sessions, any person charged with an offence not per- 
petrated within the limits of his district, except under special authority from government, or 
the nizamut adawlut If it should appear, in the course of the investigation of any case, 
that the act charged was not perpetrated within the limits of his district, but in some other 
jurisdiction, the magistrate, who commenced the proceedings, or is conducting the investiga- 
tion, is to send over the parties and witnesses, together with all the proceedings he lias held 
thereon, to the magistrate of the district within which the crime appears to have been com- 


Provitions of 
Act VII. 1854, aod 
of this Act, applicft- 
bio to process exe- 
cuted 'within limits 
of supreme court. 
But magistrate 
may refer to judge, 
if he objects. 


Term magistrate 
means also joint 
magistrate, and jus- 
tice of pence. 


Magistrate to is. 
sue warranto &c., 
and to have the 
same powers, as if 
the offence had 
been committed 
within his jurisdic- 
tion. 


Prisoner so ar- 
rested who escapes 
may be re-taken 
any where, as if for 
an offence commit- 
ted whwe he is 
found. 


Meaning of terms 
used. 


Magistrate may 
be vested with a 
general concur- 
rent authority as s 
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trated in another 
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62 


8UBJB0T8 BBLATINO TBB CONBITOT OF CA8BI. 


Government may 
order transfer. 


Nizamut adaw- 
Ittt may alter tbe 
venue of a trial at* 
refrards the ses- 
sions. 


Rule where ve- 
nae is altered. 


Extra-refrnlation 

provinces. 


Disputed jurisdic- 
tion. 


mittedy in order that the parties may be there dealt with according to law. If, however, the 
imnMwiiftte adoptioQ of this course wonld be attended with great inconvenience to the parties 
and witnesses, or if there are circumstances which make it advisable that the trial should be 
brought on or completed at the station, at which the proceedings were instituted, the magis- 
trate may suspend such transfer, and report to the niaamat adawlut. This rule does not 
refer to offences committed beyond the Company’s territories [for which see Act L 1849, 
paras. 208, et Ros* 1822, sect. 2. (a) 

203. The government may order the trial of any person charged with a criminal offence 
to he conducted in a different zillah from that in which the act was perpetrated ; and both 
mng i fftr<» <'"s shall be bound, on the receipt of orders for the purpose, under the official signa- 
ture of a secretary to government, to proceed to bring the party to trial at the place fixed 
thereb, in the same manner as if the offence charged had been committed within that juris- 
diction. Notice of every such order is to be immediately given to the nizamut adawlut 
and to the sessions court for the district within which it is intended that tbe trial should take 
place ; and those courts are bound to proceed, as if the case had been brought on in its pro- 
per district. Reg. VIIL 1822, sect. 3, cl. 1. 

204. The nizamut adawlut also may order a trial to be brought on at the station or 
jail delivery of any magistrate, other than that of the district within which the crime was 
perpetrated, whenever, either from the magistrate’s representation, or other information, it 
appears to the court, on substantial grounds to be recorded on their proceedings, that such 
measures will promote the ends of justice, or tend to the general convenience of parties and 
witnesses without hindrance thereta An order under the official signature of the register of 
the court is' sufficient authority for the same. Beg. Ylll. 1822, sect 3. cL 2. 

205. When a trial is so removed, or is ordered to be carried on in the district where the 
proceedings were instituted, instead of being transferred to that in which the crime was per- 
petrated, the magistrates are bound to conform to any instructions they may receive from the 
authority issuing the orders; and the trial held and sentence passed in consequence, shall be 
of the same legal effect, as if the whole had been conducted at the station of the district with- 
in which the crime was perpetrated. Reg. YllL 1822, sect. 4. 

206. The court would not sanction the transfer of a trial to a place, to which tbe regu- 
lations of government did not extend, and which therefore is not contemplated in the above 
enactment. Const No. 474. 

207. In a case of disputed possession, in which the plaintiff and defendant asserted 
different jurisdictions, it was held that either magistrate might take up the case, and proceed 


(a) Id geaetal, all offenoei moat be inquired into u well as tried in the county where the fact is cominittad. Yet if 
larceny be committed in one county, and the gooda carried into another, the offender may be indicted in either ; for the 
offence is complete m both. Or he may be indicted in England for larceny in Scotland, and oamring the goods with him into 
England^ or vice versa; or for receiving in one part of tiie United Kingdom goods that have been steden in another. But 
for robbery, burglary, and tbe like, he can only be indicted where the fact was actually committed ; for though the carrying 
away and keeping of the goods is a continuation of the orginal taking, and is therefore lareesy in the second coontry , yet it is 
not a robbery or buifrlary in that jurisdiction. Blockifonc, haok 4, 83* 
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with the investigation ; but that if, in the coarse of it, it should appear that the were 
situated in the other district, he should refer the parties to the other mi^istrate, and certify to 
that officer the proceedings held by him in the case. Const No. 694. 

208. An inhabitant of Lahore carried off a child without the knowledge of his parents, 
inhabitants of the same state, and settled in the British territories, in which he was accused 
by the parents, and proved to have committed the crime. Hold, that the prisoner could not 
be tried in our courts for child-stealing, but might be committed on the minor charge 
of rettdning in his possession a child knowing him to have been Btolen.(a) Const. 
No. 1043. 

209. A person was charged with enticing away a boy from Behar, and robbing and 
attempting to strangle him in Tirhoot. Held that the trial should take place in Tirhoot. 
N. A. R. vol. 2, page 205. 

210. A person on a raft belonging to British subjects, floating down the boundary 
river, common to the British and a foreign territory, was killed by a shot fired by a person 
in the foreign territory. Held, that the river must be regarded as within the British 
dominion ; and that the prisoners could be tried in our courts, as the ]>lace of the murder was 
not the place whence the shot vras fired, but that at which it took effect. C. O. No. 24, 
December 8, 1855, L, P. 

211. The appeal from the order of one magistrate, acting on the requisition of another, 
should be made to the appellate court to whom the former is subordinate. Const 
No. 625. 

212. All subjects of the British government ; and also all persons in the civil or military 
service of the said government, while actually in such service, and for 6 months afterwards ; and 
also all persons who have dwelt for 6 months within the British teritorics under the govern- 
ment of the East India Company, subject to the laws of the said territories, who shall be appre- 
hended within the said territories, or delivered into the custody of a magistrate within the said 
territories wherever apprehended ; are to be amenable to the law for all offences committed by 
them within the territory of any foreign prince or state ; and may be bailed or committed for 
•trial, as hereafter provided, on the like evidence as would warrant their being held to bail 
or committed for the same offence, if it had been committed within the British territories. 
Act I. 1849, sect 2. 

213. The residence for six months within the British territories need not be for the 
period immediately preceding the commission of the offence under trial ; but may refer to 
some former period, and the court held that a prisoner was amenable to the law, who had 
for 12 years possessed landed property within the British territories, and had been in the 
habit of making monthly visits to it, although he had no actual dwelling house in the 
village. Reports W. P. 1853, part 1, page 148. 

(a) Persons nccosed of the receipt of stolen property may be tried in the district in which the property is found in his 
possession, or in which the theft oecnrred, or in which the receipt took place. Act XVI, 185L. 

P 
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214. Tlie ofmmittiog mk^stnte inmediatelj, and before the trial, is to report every 
aueb case to the government, and ia to obey the ordna which he shall receive thereon. 
ActL 1849, sect. 3. 

215. The government may order the trial to he had before one of the established conrts 
of criminal judicature, which would be competent to try the person charged for the offence, if 
it bad been committed within the British territories. Act L 1849, sect 4. 

216. It is not sufficient that the previous sanction of government has been obtained 
to the trial of one of the prisoners. An application must be made to gov<imment for 
permission to try each prisoner who is subsequently arrested. Reports W. F. 1853, part 
1, page 181. 

217. When the offence is chatged to have been committed in the territory of any 
foreign prince or state, administered by officers acting under the authority of the East India 
Company, in which territory a court competent to try the person charged for the offence is 
established by authority of the governor-general of India in council, the government may order 
such person to be conveyed in custody out of the British territories for the purpose of deliver- 
ing him up for trial before such court Act I. 1849, sect 5. 

218. When the person charged is committed, the form of warrant is to specify the com- 
mitment to be until the orders of government can be received and acted on ; when he is bailed, 
the form of the bail-bond is to be, in the first instance, to appear before the magistrate on a 
certain day assigned, allowing reasonable time for receipt of the orders of government, and on 
such subsequent days as the magistrate from time to time shall require ; and if government 
orders the person charged to be tried within that presidency, the magistrate may cause the 
bail-bond to be renewed in the usual form to appear and take his trial at the court appointed 
for the purpose. Act I. 1849, sect. 6. 

219. In either case the special order of government is to be deemed full authority, 
either for the trial and punishment of the person charged within the British territories, or for 
conveying him in custody out of the British territories as aforesaid. Act I. 1849, sect 7. 

220. A copy of the magistrate’s letter applying for sanction to proceed to trial, and the 
answer of government, are to be filed with the proceedings. C. 0. No. 4 of vol. 2. 

221. The word “ government” as used in the third and following sections of this Act 
means the governor or governor in council, or other person or persons having supreme 
executive authority in the presidency or place to which the committing magistrate belongs. 
Act 1. 1849 sect. 8. 

222. The authority hereinbefore given to the government may be also exercised by 
any commissioner or other person acting in the civil service of the East India Company, to 
whom the governor general in council shall have delegated authority to receive toports and 
give orders in cases within this Act Act I. 1849, sect 9. 

223. A native bom within the British territories is considered a native British subject, 
although he may have resided in a foreign territory for any number of years, Const No. 703. 
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224. If person!, not being native British subjects, come from an independent state into Foreipm-s com- 
the Company’s territories, and, having committed robbery, or other heinous crime, escape be- 

yond the boundary, such persons, if given up by the foreign state, can be tried by our courts. 

Const No. 533, 1st query. 

225. It would seem that the criminal courts have jurisdiction, although tlie prisoner 
has been illegally arrested in a foreign territory by persons in the employ of the British 
government It is not necessary to the validity of the trial, t ha t the foreign power should 
have given him up(a). Reports fV. P. 1852, page 897. 

B6. If a person, not a British subject, accused of a crime committed within the 
Company’s territories, be seized within those territories, he can bo tried without reference 
to government Const No. 533, 3d query. 

227. The Company’s courts have no jurisdiction over offences committed by foreigners in a foreign ter- 
in a foreign territory. [For the measures to be pursued in such case, see Act VIL 1854, 

paras. 233etseq:] N. A. R vol. 3, pages 101, 218 and 220. 

228. A prisoner being an inhabitant of a foreign territory, and charged with an offence 
committed in that territory, was held not to be amenable to the Company’s courts on the 
ground of his claming landed property situated within the British territory, of which proper- 
ty however he never had possession. N. A. R. vol. 3, page 151. 

229. A person, formerly an alien but coming within the provisions of section 2, Reg. Example of the 

IX. 1822* was forcibly carried off from a village in Bareilly by certain foreigners, and 
taken to a village situated within the foreign jagheer of Rampore. Seven native British 
subjects proceeded to the latter village for the purpose of peaceably obtaining his release; but 
while there, a dispute arose which terminated in an affray attended with murder. It was de- ^nstms 

' * ^ ^ (fr wnteh hmte ortn 

termined that the foreigners, who forcibly carried off the man from Bareilly, were liable to 
be tried by the magistrate of that district ; and that, with regard to the subsequent affray, 
the native British subjects concerned therein were also liable to be tried by onr courts, if the 
government, on a reference under Reg, V. 1809*, should think proper to direct such a mea- 
sure ; — but that the foreigners, engaged therein, were liable only to be tried by the laws of the 
state in which the offence was committed. Const No. 926. 

230. It was decided that the Baiza Baee and her followers, when expelled from her own 
country, were amenable to the laws and r^ulations of our government, civil and criminal, 
while they resided within our territories. C. O. No. 195 of vol. 2. 

{a) TUf prlndpto was adopted by the nixamut adawlut in accordance with the ruling of the £n|d^ coturts, which wab 
explained by the advocate general at reetiog on the following grounds : First, admitting that the eoorte are bonnd to 
recognise the clear law of natiiona and not to encourage a violation of it, yet the arrest in a foreign coaatry is not tuetuanly 
a violatioa of tha law of nations (••• Vattel, book 2, cap. 0 ) ; and a court of justice is not the proper tribunal to deter- 
mine under such dreutnstanees what is or what is not a riolation of such law (see lord Tentenden^s judgment in jEjpar/e 
Seott), Second, the oidectlon is one which the imrty himself is not entitled, to take (ae la Say^tt 8 cqU)^ for non 
eeatf ef that the government whose ter ri tor y hat been violated will complain, or that such country will not obtain suflicieDt 
r^i|i 0 gg otherwise. Third, if the arreil ia a violation of the law of nations, it is in the power of the Government to direct 
fholr attorney general or other proseoutlag oSioar to enter a nnlle prosequi^ or to nUnqtoih the prosecutioa, and if the 
prisoner has been convicted, to release or even to pardon him.** 
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Trial illegal if 231. UndoT the sboTO regulations, the trials of native British subjects, accusod of offoD* 
“"nTaot^ivX ces Committed in a foreign territory, are illegal, if the permission of government to bring 
them to trial has not been previously obtained. N. A. B. vol. 2, pages 10 and 393. 


A triaX cannot be 
held in the extra re- 
grulation proTinces 
for an ofience com- 
mitted in a foreiira 
atate without the 
saaction of govem- 
meut. 

Mahomedan law. 


232. The rule, that the proceedings on a trial for an offence committed in a f^treign 
territory must be quashed unless the permission of government to bring the accused to trial 
has been obtained, is applicable to the extra-regulation provinces. N. A. R. voL 6, page 79. 

233. By the Mahomedan law moostamins (i. e. persons residing in a foreign country) 
are justified in making reprisals, by any means in their power, on the sovereigntif that coun- 
try for sums due by himself or his subjects, if he refuse to give redress on a represeatation 
of the case. By the regulations quoted, such persons, if subjects of the Company, are 
liable to be tried and punished for any act of aggression, in like manner as if the offence 
had been committed within the Company’s territories. N. A. B. vol. 1, page 360. 


234. Four prisoners convicted of having forcibly carried off property belonging to 
the Raja of Cachar. Sentence, imprisonment and hard labour for seven years. N. A. B. 
vol. 1, page 360. 


235. A prisoner convicted of murder in the Lucknow territory. Sentence, death. 
N. A. R. vol. 2, page 257. 

^ 236. Our requisitions for the surrender of refugees, and our compliance with those of 

»uiT(>n<i(;r. our neighbours, are to be confined to the cases of heinous offenders, such as murderers, high- 

way robbers, &c., leaving the privilege of asylum inviolate as regards debtors, defaulters, 
and civil and petty offenders of every kind. And the practice should be strictly reciprocal, (a) 
Orders of government fn C. 0. No. 194 of vol. 2. 


If requisition Iks 237. If, requisition be made by, or by the authority of, the person or persons for 
tev^wrnmenrof thc time being administering the executive government of any part of tlie dominions of 
Majesty, to the government of any part of the British territories in India, to deliver up 
°prinre'* or justice any person accused of having been guilty of any heinous offence in any part of 
troreriimeDt^for de- Majesty’s dominions subject to the government making the requisition, and who shall 

be supposed tobe, inany part of the British territories in India subject to the 

nous ofTeuce, go- ^ 

vemoient may (ii* 

rect enquiry. (a) In demandiog'the tnnrender of criminals you will of course make the necessary distinctions between our own sub- 

jeetfe uad those of foreign states. If any of our own subjects fly the country after having been guilty of heinous crimes, we 
may justly demand their surrender to stand their trial in our courts ; but, if excesses are committed upon our territory by 
subjects of foreign states who elude our pursuit by taking refuge in neighbouring independent jurisdictions, then our claim 
lies for the restoration of the stolen property or its value and indemnity for any loss or injury ihflicted ; and we may, at the 
same time callupon the state, whose subjects they are, or in whose territory they are residing, to inflict an adequate punish- 
ment upon the offenders. His Lordship considers it of importance that this distinction should be properly understood. 
The native states always show the greatest unwillingness to deliver over a subject of their own for trial before us ; and, by ma- 
king this the point of our demands, the oflbnder often escapee with impunity, and the losses of our own subjects rsmain unre- 
compensed : whereas, if we hold the native governments strictly responsible for the conduct of their subjects, we can always 
realise from them our claims for indemnity, and often oblige them to punish the criminals besides. If this rule is oonais- 
tentiy acted upon, the native states will see their own interest in restraining their subjects from committing excesses in our 
provinces ; and they will not be able to evade the responsihllity a ttend ing such occnnrences, as they too often do at present by 
their nlleged innbility to apprehend and make ovmr the actual offender.” Goceramnif to Agoni fa tho Saugor and Ntrbadda 
tmitarittf Ptember HM, Ste Regort$ W. P, 1662, page 897, 
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government to which the requisition shall be made ; or if a similar requisition be made 
by any foreign prince or state, or by any duly authorized minister or officer thereof, in 
respect of a person accused of having been guilty of any heinous offence in any part of the 
territories of such foreign prince or state : it shall be lawful for the government to which 
the requisition shall be made, if it shall see fit so to do, to issue an order in writing for 
enquiry into the truth of the charge ; and such order shall be sufficient proof of the 
requisition having been duly made, and a sufficient justification for all acts done in pur- 
suance thereof Act VII. 1854, sect 1. 


238. The order shall be signed by one of the secretaries to the government ; it shall 
be directed to all magistrates and justices of the peace of the presidency or place under 
the control of such government ; it shall signify that the requisition has been made, shall 
state the nature of the offence charged, the name or other designation, if the namA be not 
known, of the person accused, and any other description of him tliat may bo thought neces- 
sary ; and it shall require the magistrates and justices to whom it ghall be directed or 
any of them to inquire into the truth of the charge, and to proceed in pursuance of this Act 
Act VII. 1854, sect. 2. 


Order for enquiry 
what to cocktaiu. 


239. Upon the production of the order to any such magistrate or iustice of the The pmdnction < i 
peace, he shall have the same powers as if the offence charged had been committed within risdicUon. 

his jurisdiction. Act Vll. 1854, sect 3. 

240. If the evidence adduced shall in the judgment of the magistrate or iustice of the 

, ../*i 1./. V ^ macri«»tratc toay 

peace be sumciont to justify the apprehension of the person accused for the offence, the warrant, 

magistrate or justice of the peace shall issue his warrant for the apprehension of such person. 

The warrant shall be issued in the same manner as a warrant for an oflence committed 

within the jurisdiction of the magistrate or justice of the peace issuing it, and shall contain Wamat wh»t to 

a memorandum stating that the warrant is issued under this Act, and, if the warrant be 

issued under an order of government, shall also state the fact and specify the government 

The memorandum may be to the following effect This warrant is issued under Act 

VII. 1854, and is issued under an order of the Government of • Act VII. 1854, 

sect. 4. 


241. Upon the apprehension of the supposed offender, if the offence be charged to have 
been committed in any place not within the territories under the government of the Bast offence rommittcd 

^ bevoud Companv’s 

India Company, the person arrested shall be forthwith carried before a magistrate or justice tei^itones. 
of the peace of the zillah or district in which he shall be arrested. The magistrate or josrice 
of the peace, before whom the supposed offender shall be carried in pursnanoe of the last 
meotioned directions, may proceed in the same manner as in cases in which he has power 
to commit for trial, or to hold to bail for an offence committed within his own jorisdiction. 

If, after mnlfing as full an inquiry into all the circumstances of the case as the evidence 
obtainable by the magistrate or justice of the peace within the territories under the govern- 
ment of the Bast India Company will enable him to make, the evidence adduced shall be jauT^ 

Boffioient in his judgment to warrant a committal, he shall commit the accused to some 
of confinement within his zillah or district, which in the judgment of the magistrate or 
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or dUdiirge. 


Priaoiier may be 
admitted to badl in 
bailable catea. 


Bail bond what 
to contain. 


Government 
suing warrant to 
send documents to 
government having 
jurisdiction over 
place of arrest. 


If the person 
was previously con* 
vict^, and escapeil 
before execution of 
sentence, he may- 
be committed with* 
out further proof. 


jostne of the peace shall be fit for receiving the pruoaer; or if there be no such place/ 
to the jail of the presidency, there to remain until he shall be delivered up or discharged 
by order of government : if after making such inqtiiry the circumstances shall not in 
the judgment of the magistrate or justice of the peace be sufficient to warrant either 
the committal or the holding to bail of the prisoner, he shall be discharged. Act YII. 
1854, sect 7. 

242. If the offence charged be one committed out of the British territories in India, 
which if committed within the jurisdiction of the magistrate would be bailable, the magis- 
trate or justice of the peace may proceed accordingly, and may discharge the prisoner upon 
his giving the necessary bail. The recognizance or bail-bond in such case shall be for the 
appearance of the accused before the magbtrate or jostioe of the peace for the time being of 
the zillali or district in which the recognizance shall be taken, on a certain day to be named 
therein, allowing reasonable time for receiving the orders of government, and on such subse- 
quent days as the magistrate or justice of the peace for the time being shall from time to 
time appoint Act YU. 1854, sect 8. 

243. If the warrant be issued under an order of government, and executed in a pre- 
sidency or place not under the government issuing the order, notice of the arrest shall be 
forthwith communicated to such government, who shall forward the requisition and any 
documents relating thereto in their possession to the government having jurisdiction over 
the place of arrest, and such last-mentioned government shall have the same powers as the 
government who made the order. Act YIL 1854, sect 9. 

244. If the person accused of the offence mentioned in any such order of government 
be proved to have been convicted and sentenced for the offence charged by a court of justice 
in any part of Her Majesty’s dominions in which the offence is alleged to have been com- 
mitted, and to have escaped before such sentence was carried into execution; the magis- 
trate or justice of the peace, upon proof of such conviction and sentence, may issue a 
warrant for the apprehension of the person accused, and he may be arrested and committed 
in manner aforesaid without further proof, unless such person shall prove that the con- 
viction or sentence has been reversed or annulled. Act YIL 1854, sect. 10. 


tt offence wae 245. If it appear to the magistrate or justice of the peace, before whom any prisoner 
shall be carried under this Act for an offence alleged to have been committed in any terri- 
tories not under the government of the East India CJompany, that particular circumstances 
which render it advisable that the case should be investigated by the magistrate or 
justice of the peace of a zillah or district nearer to such territories, he shall forthwith 
report the case and the particular circumstances to the government, who shall order such 
magistrate or justice of the peace either to proceed with the case himself, or to send the case 
to be investigated by the magistrate or justice of the peace of any other district to be named 
by the government In the latter case the prisoner shall be sent, or if the offence be bail- 
able shall .give bail, to appear before such last-mentioned magistrate or justice of the peace, 
who shall have power to deal with the case as if he had issued the warrant under which the 
prisoner shall be arrested, and all the depositions and documents shall be forwarded to such 



BOOE I. — CHEPTBE Itl.— SKCTIOM 1. — JVBItOICTIOK. 


59 


magistrate or justice of the peace. The order of government shall be a sufficient jostificsr 
tion for all persons acting in porsaance thereoil Act VIL 1854, sect 11. 

246. The government, by whom any order under section 1 of this Act shall be made, 
may, if they think fit so to do, direct that copies of any depositions or exhibits, which shall 
have been Itud before them and shall have been certified to their satisiaction to be true copies 
of depositions or exhibits made or produced before a competent judicial officer of the terri- 
tories in which the offence is alleged to have been committed, may be received in evidence of 
the criminality of the person accused, and such direction shall be sufficient authority for 
receiving the same in evidence. Act VII. 1854, sect 12. 

247. The magistrate or justice of the peace, after committing the accused or holding 
him to bail as aforesaid, for any offence committed out of the territories under the govern- 
ment of the East India Company, shall forthwith report the result of his proceedings 
to the government to which he is subordinate, together with any remarks which he may 
deem necessary or proper to make upon the whole case. He shall also forward wiffi such 
report a copy of all depositions and documents used before him. Act VIL 1854, sect 13. 

248. Upon receipt of the report, and after examining the case, the government may, 
by order in writmg to be signed by the secretary to the government, order the accused 
either to be discharged, or to be held to bail to appear in such court or place and at such 
time or times as the government may think fit, or to be delivered up to some person au- 
thorised by the government or officer making the requistion to receive and take charge of 
him. In cases falling within the provisions of Act I. 1849,* the government may order 
the person accused to be tried luder that Act Act VIL 1854, sect 14. 


Government may 
direct that copies 
of depomtiona &c., 
taken in foreign 
territory be receiv- 
ed in evidence. 


If offence corn- 
mi ttedbeyond Com- 
pany's territories 
ma^trate arrest- 
ing to report to 
govenmient. 


Oovemmentmay 
order the prisoner 
to be given op ; 


or to be tried. 

^ V, para, 2U. 


249. If ordered to be delivered up, the person to whom the accused shall be ordered ptboner to 
to be delivered shall not have the custody or charge of him so long as he shall remain in any ^ 

part of the territories under the government of the East India Company ; but the accused 
shall be conveyed in custody through such last-mentioned territories, towards the territories 
in which the offence shall be alleged to have been committed, in the same manner as a pri- 
soner sent from the station of one district to that of another ; and as soon as he shall have 
been conveyed to the fronders of the territories under 4he government of the East India 
Company, he shall be delivered over to some person authorized by the govenunent making 
the requisition to receive and take charge of him. If no such person shall attend to receive u no oae take* 
the prisoner, the latter shall be taken before the nearest magistrate, who may order him to be m»rn- 

discharged out of custody, and may provide him with such means of returning to the place 
where he was apprehended, or so near thereto as he may desire, as such magistrate may 
think necessary and suitable to his station in life. Act VIT. 1854, sect 15. 

250. . Any magistrate or justice of the peace acting under the provisions of this Act hk. 

shall issue all necessary warrants, orders, and directions, for carrying tius Act, and also any 

order made under it by the government, into effect, under his signature and seal, or seal of 

office, if he shall have a seal of office; and all magistrates and officers acting in pursuance of hto jaiudic- 

this Act shall have and exercise the same powers as if the offence chaiged had been 
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committed within the zillah or district enbject to their jurisdiction ; and in cases where the 
accused maj have been held to bail, the magistrate may order the bail-bond to be renewed 
in such form as may be necessary to carry any order of government into effect ; and, if such 
bail-bond shall not be renewed accordingly, may commit the person accused to prison for such 
period as may be necessary to cany such order into effect. Act Vll. 1854, sect 16. 

rmnd^D person arrested under this Act shall escape out of custody, he may 

mgr b« n-^en fce re-taken in any part of the territories under the government of the East India Company, 
^oifonco commit- in the same manner as if he had escaped from custody under process for an offence corn- 
found. mittod in that part of such territories in which he sliall be found. Act YIL 1854^ sect 17. 


252. If a warrant be issued, in any part of Her Majesty’s dominions not under the 
Her Majwty's do- government of the East India Company, for the arrest of any person for any heinous 
Com^^ste^to- offence alleged to have been committed therein, or for the* arrest of any person for any 
may actoMte^^ heinous offcnce of which he may have been convicted by a court of competent jurisdiction 
t^thoutTpecS^'^ in any such part of Her Majesty’s dominions, any magistrate or justice of the peace within 
the territories under the government of the East India Company may, upon the production 
of such warrant and proof of the signature of the officer signing it, and of his authority to 
issue the same, and without any farther proof and without any order of government, issue 
Ills warrant for the apprehension of the person accused ; and after his apprehension may 
proceed to commit or hold him to bail in manner aforesaid, and to take such other proceed- 
ings as aforesaid as the case may require ; but the person accused shall not bo delivered over 
as aforesaid without an order of government. The government in such case shall have 
Powers of go- the Same powers as if the proceedings had been taken in pursuance of an order of govern- 

vernmciit iu such ^ ^ ... tttt 

cBbe. ment issued under this Act. Act Vll. 1854, sect. 18. 


Persons acnised 
of heinous offence 
beyond Company’s 
territories may bo 
apprehended ]>y 
magistrate, if ne- 
cessary, without 
order; but may not 
be dehvered up, 
without order of 
government. 


Powers of go* 
vernment. 


If prisoner be 
not deliTered up, 
discharged, or 
brought to trial 
wHhm 2 months, 
he maybe released 
ntfter notice togo- 
▼emineat. 


253. In cases in which the immediate apprehension within the British territories in 
India of any person accused of having committed any heinous offence mentioned in section 
21 of this Act out of such territories shall, in tlio judgment of a magistrate or justice of 
the peace having jurisdiction in any part of such territories in which the j^erson accused shall 
be found, be necessary for the ends of justice, the person accused may without an order of 
government be apprehended or proceeded against in the same manner as for an offence 
charged to have been committed in the place where the person accused shall bo found ; and 
after his apprehension he may be committed or lield to bail in manner aforesaid, and such 
other proceedings as aforesaid may be taken as the case may require ; but the person accused 
shall not be delivered up without an order of government. The government in such case 
shall have the same powers as if the proceedings had been taken in pursuance of an order of 
government issued under this Act. Act VIL 1854, sect 19. 

254t If any person imprisoned under this Act shall not either be delivered up or dis- 
charged or brought to trial within two calendar months after his conunitt^, it shall be lawful 
for the principal court of original jurisdiction in criminal cases in the district in which he 
ehall be imprisoned, upon application by or on behalf of the prisoner, to order him to be dis- 
charged ont of custody, either upon giving such bail as the court may order, or without bail. 
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nnloM aafSciont eanio shall be shown to the court whj such discharge ought not to be 
ordered. Provided that no snch order shall be made until after notice of the application or 
of the intention to make the same shall have been given to government or to the secretary 
or one of the secretaries thereof. Act YIL 1854, sect 20. 

255. The words hmnons ofiPence in this Act shall be deemed to indude treason 
agmnst Her Majesty committed in any part of Her Majesty’s dominions, murder, attempting 
to murder, rape, great personal violence, maiming, dacoity, thuggee, robbery, burglary, 
knowmgly receiving property obtained by dacoity, robbery, or burglary, cattle-stealing, 
breaking and entering a dwelling-house and stealing therein, arson, setting fire to a village, 
house, or town, forgery or uttering forged documents, counterfeiting current coin, knowingly 
uttering base or counterfeit coin, perjury, subornation of perjury, embezzlement whether by 
public officers or other persons, and being an accessary to any of the above-mentioned 
offences. Act YII. 1854, sect. 21. 

256. The said words heinous offence in this Act shall also be deemed to include any 
offence, for which by any treaty in force between Her Majesty or the East India Company, 
and any foreign prince or state, Her Majesty oifthe East India Company, shall, at the time 
of making any requisition as aforesaid, be bound to deliver up offenders to the foreign 
prince or state' making the same; and any other offence which, in the judgment of the 
government to whom the requisition shall be made, shall be serious or aggravated, and for 
which the person accused cannot be tried within the territories under the government of the 
East India Company under the provisions of Act I. 1849. Act YII. 1854, sect 22. 

257. If by any such treaty Her Majesty or the East India Company shall be bound to 
deliver up to any foreign prince or state any person liable to be proceeded against by the 
laws of such foreign prince or state, in any case not expressly provided for by this Act, or 
-in any manner other than that provided by this Act, it shall be lawful for the government 
of any part of the territories under the government of the East India Company, in which 
such person may be found, upon requisition made by or on the part of snch foreign prince 
or state, to adopt such proceedings for carrying such treaty into effect, and for the surrender 
of ^ch person, and for making any preliminary inquiry into the charge contmned in the 
requisition, as it shall think fit, and any such order of the government in writing, under the 
hand of one of the secretaries of such government, shall be a sufficient authority and 
justification for all acts to bo done in execution thereof. Act YII. 1854, sect. 23. 

258. Unless where a contrary intention appears from tlie context, the word govern- 
ment, as used in this Act, shall be deemed to mean and include the governor general of 
India in council, or the person or persons administering the executive government in any 
presidency or place within the British territorios in India. The words British territories 
in Indhi shall mclode any part of the territories under the government of the East India 
Company. The word magistrate, ' as used in this Act, is intended to include a joint 
magistrate, or any persm lawlolly exercising tite powers of a magistrate, and also a justice 
of the peace. Words in the singnlar number are intended to inclnde the plural, and words 
in the masculine gender to inclnde tiie feminine. Act YU. 1854, sect 85. 


^Terin ^’beinoos 
oflbnoe** what to in- 
clude. 


May include 
other offences. 


If government 
be bound by treaty 
in any case not 
provided for by this 
Act, it nay issue 
such orders as it 
thinks fit. 


Meaningof terms 
used in thU Act. 
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Natoralisa- 
tioa of aliens* 

Any reiident may 
ask to banatura« 
lined. 


Parttcalan to 
be stated in his 
memorial. 


Government may 
require farther evi- 
dence. 


Government may 
issue certificate of 
naturalization. 


Copy of certifi- 
cate to be filed in 
office appointed. 
Llattobe kept. 


If memorial be 
fialae, certificate may 
be cancelled. 


Fees to be paid- 


PrivilaKas obtain* 
ed by natanffiaa- 
tion. 


.259. Any person whilst actnally residing in any part of the territories under the 
government of the East India Company may present a memorial to government, praying 
th -t the privileges of naturalization may be conferred upon him. Act XXX. 1852, 
sect. 1. 

260. Such memorial is to state to the best of the knowledge and belief of the me* 
morialist, his age, place of birth, place of residence, profession, trade or occupation, the 
length of time during which he has resided within the said territories, that he is settled in 
the said territories, or is residing within the same with intent to settle therein, and any 
other particulars which the government may require to be stated therein ; and such memo- 
rial shall be in writing and signed by the memorialist, and accompanied by an affidavit sworn 
by him, verifying the truth of the statements contained therein. Act XXX. 1852, sect 2. 

261. The memorial shall be considered by the government to whom it shall be 
presented, who shall inquire into the circumstances of the case, and may require such 
evidence either by affidavit or otherwise as they may deem proper, in addition to the before- 
mentioned affidavit of the memorialist, to prove the truth of the statements contained in 
such memorial. Act XXX. 1852, sect 3. « 

262. The government may, if they shall think fit, issue a certificate in writing 
reciting such of the contents of the memorial as they may consider to be true and material, 
and granting to the memorialist all the rights, privileges, and capacities of naturalization 
under this Act, except such rights, privileges, or capacities, if any, as may be specially 
excepted in such certificate. Act XXX 1852, sect. 4. 

263. The certificate shall be delivered to the memorialist ; and a copy or duplicate 
thereof, together with the memorial upon which the same shall be obtained, and any 
affidavit which may accompany such memorial or he produced in support thereof, shall be 
filed by the secretary to the government, or such other officer as the government may 
direct; and such secretary or officer shall keep an alphabetical list of all persons who may 
be naturalized by such government. Act XXX 1852, sect. 5. 

264. If any material statement contained in such memorial shall he false, the govern- 
ment may, if they think fit, by an order in writing, declare the certificate issued upon such 
memorial to be null and void to all intents and purposes, except such purposes, if any, as 
maybe specially excepted in such order; and from and after such order all the rights, 
privileges and capacities derived throngh such certificate shall cease to exist. Act XXX 
1852, sect 6. 

265. Such fees shall be payable in respect of the proceedings hereby authorized as 
shall be fixed by the government Act XXX 1852, sect 7. 

266. Upon obtaining such certificate, and taking and subscribing the oath as hermnsfter 
prescribed, the memorialist shall, within the said territories under the government of the 
East India Company, be deemed a natural bom subject of Her Majesty as if he had been 
bom within the said territories; and shall be entitled within the said territories to all the 
rights, privileges, and capacities of a subject of Her Majesty bom within the said territoriei^ 
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except such righto, privileges, aod capacities, if any, as may be specially excepted in such 
certificate. Act XXX. 1862, sect. 8. 

267. Nothing in this Act contained is to be constraed so as to deprive the courts of 
the East India Company of jurisdiction over any such naturalized person, or to give to the 
courts of Her Majesty any jurisdiction over any such person not otherwise subject to such 
jurisdiction. Act XXX 1852, sect. 9. 

268. Within sixty days from the day of the date of such certificate the memorialist 
named in such certificate shall take and subscribe the oath contained in the schedule annex- 
ed to this Act. Act XXX 1852, sect 10. 

269. Such oath, as well as any other oath or affidavit required by this Act, may be 
administered by any magistrate or justice of the peace within the limits of his jurisdiction, 
or by any other person to be appointed for that purpose by government, and the person 
wh'o shall administer the oath mentioned in the schedule to this Act annexed shall grant to 
the memorialist a certificate in writing of his having taken and subscribed such oath, and of 
the date of his taking and subscribing the same, and shall forward to the government the 
oath so taken and subscribed together with a duplicate of such certificate, which oath 
and duplicate certificate shall be filed and kept with the memorial. Act XXX. 1852, 
sect. 11. 

270. The word government in this Act shall be deemed to mean the person or 
persons for the time being lawfully entitled to administer the executive government in that 
part of the said territories in which the memorialist shall reside at the time of presenting 
such memorial. The word magistrate shall include any person lawfully exercising the 
powers of a magistrate ; and words denoting the masculine gender shall include the feminine. 
Act XXX. 1852, sect 12. 

271. In every case in which the word oath or affidavit is used in this Act, an 
afihrmation to the same efiect as the oath or affidavit required shall be sufficient in cases 
where the person required to make such oath or affidavit shall be a person allowed by law to 
affirm in civil cases ; and in every such case such affirmation shall be made before the person 
authorized to administer the oath, and the word oath or affidavit wherever used in this 
Act shall include such affirmation. Act XXX 1852, sect 13. 

272. I, A. B., of ( here Hate the description of the party) do swear ( or, beiny one of tJu 
persons allowed by law to affirm in civil cases, do affirm,) that I will be faithful and bear true 
allegiance to the Sovereign of the United Kingdom of Great Britain and Ireland, and of these 
Territories as dependent thereon, and that I will be true and faithful to the East India 
Company. Act XXX. 1852, schedule. 


Re^trictioa of 

privilogof. 


Oathtobetakeu, 


before a ma^* 
trate or jiutiee of 
the peace or other 
person appointed. 


Meanini^ of termi 
used in this Act. 


Affirmation suffi* 
cient in oortatn 
cases in lieu of an 
oath. 


Form of oath. 
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CutOllo 

ments. 


limits of. 


Persons residing 

io. 


Land belonging 
to government. 


Police in sudder 

basar. 


Police in bazars 
of corps. 


Ketainers and 
dependants of ar* 
mv subject to lo- 
cal regnlatkms of 
aantonmen^ &o., 
andUaUe to oomi 
narttal Ibr taNMKdi 
thersof. 


6« 


SECTION IL 

OF JURISDICTION IN MILITARY CANTONMENTS, AND OF OFFENCES 
COMMITTED BY PERSONS ATTACHED TO THE ARMY. 

273. Bj sections 4 and 5, Regulation III. 1809, it was ordered, that the limits of 
cantonments, including the military bazars attached thereto, at which any division or corps 
of the armj’, or any considerable detachment of troops not being less than half a battalion, 
were quartered, should be fixed by the commanding ofiicer in concert with the magistrate. 
This rule applied to all cantonments whether situated at the place of residence of the 
magistrate, or in any other part of the district. Sections 5 and 6, Regulation XX. 1810, 
repeated and re-enacted these orders, and required plans of the cantonmmits and bazars to 
be prepared in quadruplicate, and one copy to be deposited in the cutcherry of the magis- 
trate, and another at the head-quarters of the station. The same regulation also required 
(vide sections 7, 8, 9, 10, and 26) that the names of persons trading for the supply of the 
troops in the station bazars, and bazars of corps, should be registered ; but the registry was 
to be with their own consent ; and no person was liable to be dispossessed by commanding 
officers of land or houses, situated within the bazars, although he should refuse to be regis- 
tered, or be discharged from the registry. 

274. A magistrate is not competent, under the provisions of Regulation XX. 1810, to 
pull down houses in a military cantonment, and eject their possessors, merely on the requi- 
tion of the officer commanding the station. Const No. 1119. 

275. Where land within a military cantonment is the property of government, it rests 
entirely with the officers commanding to give directions regarding its disposal. Reports, 
L, P. 1852, part 1, page 679. 

276. The support of the police, and the maintenance of the peace within the limits of 
the cantonments and militaiy bazars, are vested in the commanding officers ; who are required 
to adopt measures, by means of the troops, for preventing the commission of crimes within 
such limits, and for the apprehension of persons guilty of snch acts. R^. IIL 1809, 
sect 2, cl. 1. 

277. The charge of the police, over persons registered as attached to bazars of corps, 
is vested in the commanding officers of snch corps, so long as such persons are boni fide 
carrying on the occupation in respect of which they are so registered. Reg. XX- 1810> 
sect 21. 

278. All persons serving with any part of the army, and receiving public pay drawn 
by any officer in charge of a public department appertaining to the army, whether lascars, 
magazine men, kalassies attached to magazines or any other department or establishment, 
native doctors, writers, bhistees, puckallies, syces, grass-entters, mahouts, snrwans, or other 
subordinate servants attached to public cattle, bildars, artificers, or in any other capacity, ore 
(provided they are borne upon the fixed establishment of the department in which they are 
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emplojed, and not otherwise) tnbject to be tried by a coart martial for all breaches of duty 
and for all disorders and n^lects to the prejudice of good order and of the local regulations 
established by the commanding officer. Reg. XX. 1810, sect 2. 

279. Menial servants of officers within the precincts of any cantonment, garrison, mili- ,CTv»nt, 

tary station, or military bazar, although not in the receipt of public pay, are subject to the 
local regulations of such cantonment, &c . ; and are liable to be tried by court martial for any 
breach thereof Beg. XX. 1810, sect. 4. 


280. Persons registered as attached to the station bazar, or the bazar of a corps, are PenoMrenister- 

, * ’ ed In bazars djWo. 

subject, while so attached, to the local regulations of such bazar ; and are liable to be tried 
by court martial for any breach thereof. Reg. XX. 1810, sects. 8 and 12. 

281. If any retainer of the army, of the description mentioned in section 2 of this regu- Offences 

la^ion, or any menial servant of an officer, or any person registered as attached to the sudder 

or station bazar, is charged with the commission of an inconsiderable assault or affray, or *®®“*“t** 

• V. I T 1 1 /b 1 V <1 RctaioerK, menial 

Other act immediately tending to a breach of the peace and gooci order of any garrison^ can- servanu of officers, 
tonment, or bazar, within the limits thereof, as described in the plans mentioned above, — he tereiMn°bazji^ 
is to be tried by a native court martial. Reg. XX. 1810, sect. 15. pett\ 

sasaultS) 6^c, 

282. If any such person is charged with having committed a petty theft (i. e. theft Ditto for petty 
without violence and outrage, and not exceeding 100 rupees) within the limits of the canton- **“***' 

ment or bazar, such charge is to be tried by a native court martial. Reg. XX. 1810, sect 16. 

283. If any such petty offence is committed within such limits by any person not being Any other persoi 
such retainer of the army, or the menial servant of an officer, or registered as attached to the See to’^be'*mBde 
bazar, the commanding officer is to cause the offender, if found within such limits, to be ar- 

rested and sent to the magistrate, who is to inquire into tho facts, and punish the offender, in 
the same manner as in other cases of petty offences cognizable by the magistrate nnder 
existing regnlations. Reg. XX. 1810, sect 17. 

284. In all cases of crimes committed within the limits of garrisons, cantonments, or 

military bazars, which are not cognizable before a court martial in the manner described other crimes even 
above, the offender, whatever be his description, if found within tho limits, is to be arrested over to magistraU'. 
by the commanding officer, and delivered over to tlie magistrate. Reg. XX. 1810, sect 18. 

Reg. III. 1809, sect 2, cl. 3. 

285. The same rules apply to all such petty offences, committed by persons attached 
to the bazars of corps: provided that when such offences are committed at the distance of 
above one coss from the stations of the corps or from its actual position on a march, and 
the ofiender is taken in the fact, the magistrate has a concurrent jurisdiction, and may 
proceed against the offender as in other cases, or, at his discretion, remit him to the com- 
manding officer to be tried by court martial. Reg. XX. 1810, sect. 21. 

286. By the above rules the military authority in cantonments extends only to petty of 

offences committed within the limits of a cantonment by a person, who is a retainer of the 

army, the servant of an officer, or registered as attached to the bazar ; the more grievous tion. 
offences are cognizable by the magistrate exclusively, by whomsoever perpetrated, whether 
within or without the limits of the cantonment Const No. 392. 
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287. A sepoy belonging to a detachment at Bnxar, having shot and killed a havildar, 
Examide. While mounting guard at the fort gate, held that the case was cognisable by the civil autbo* 
rities. Const No. 760. 


Ofrenceanotmuu 288. In all places within the jurisdiction of any civil judicature, (native) officers and 
(^2 soldiers accused of capital crimes, or of violence, or of offences against person or property, 
aoidten. punishable by such civil judicature, are to be delivered over to a magistrate to be proceeded 

against according to law. And all officers and soldiers are required to asist the officers 
of justice in apprehending and securing any person so accused. Act XX. 1845, arti> 
cle 111. 


Military offences 
committed by mili^ 
tary ^ards In 
char^ of convicts. 


ApplicatioD and 
restriction of the 
above rule. 


289. The provisions of the regulations which regard guards guilty of neglect of duty, 
are not applicable to military guards from provincial battalions, or from any regular corps of 
the army. If any such guard is guilty of wilful neglect in guarding the prisoners imder his 
charge, or of connivance at the escape of a prisoner, or of any other act of a criminal nature 
in the discharge of his duty, the magistrate is to deliver him over to his commanding officer 
with a charge in writing, that ho may be tried by a court martial. Beng. Bau Reg. XL 
1806, sect 10, cl. 2. Ced. Prot\ Reg. VIIL 1805, sect 14, cl. 5. 

290. The above rule is to be observed, with respect to any other offence involving a 
breach of military duty, and properly cognizable by courts martial but does not apply to 
any criminal charge against such guards or other sepoys, which docs not involve a breach of 
military duty, and the cognizance of which therefore appertains to the civil courts. Beng. 
Ben. Reg. XI. 1806, sect 10, cl. 3. Ced. Prov. Reg. VIIL 1805, sect 14, cl. 6. 


Rule, Mhen case 
is mode over to the 
magistrate. 


291. The commanding officer of a military cantonment, when required to make over 
the offender to the magistrate, is not competent to take the information of the prosecutor and 
witnesses on oath. Const No. 1044. 


Jurisdic- 292. Any person, having a charge or complaint to prefer against any individual resi- 

cantonment or military bazar, who has not been already apprehended by the 
tonments. persons entrusted therein with the support of the police, or if the charge or complaint is of a 
When a complaint nature not to authorize those officers. Under the above rulcs to interfere in it, —may prefer 

against any resi- ^ ^ ^ > j i 

tot m cantonments his complaint directly to the magistrate, who is required to proceed with respect to it, under 
megtstrate. the general regulations, in the same manner as if the offence had been committed in any 

other part of his jurisdiction. Reg. III. 1809, sect. 3, cl. 1. 

authorities to sel^e 293. Under the foregoing claase the magistrates are of course empowered to issue their 
stations. ^ ^ warrants and summonses against any persons residing in the cantonments and military bazars> 

in the same manner as if sneh persons resided in any other part of their jurisdiction;— *and 
the commanding officers are required to afford every protection to the officers of the civil 
authorities in the discharge of the duty entrusted to them, whether any special application 
has been made to them for such aid or support, or otherwise. Reg. III. 1809, sect. 3, 
cl. 2. 

Awttt 294. In all cases in which it is necessary to execute any process of arrest, criminal or 

civil, within the limits of a garrison, cantonment, military station, or military bazar, (the 
process of the supreme court only excepted) the officers entrusted with the execution of such 



BOOK I.— CHAflEB in.— (ZCTION 11.— muaDlCTlOK. 


67 


process of arrest are in the 6rst instance to carry it to the commanding officer, or in his 

absence to the senior officer actnally present: and such officer, upon such process being pro* 

duced to him, is to back the same with his signature, and is forthwith to use his utmost 

endeavours to cause the person named in such process to be discovered, and, if within the 

limits of the garrison &c., to be arrested and delivered to the mvil officer. But the above 

does not prevent the service by the civil officer, in the usual way, of summonses, subpoenas, siiori c,< 

or other process of mere citation without arrest Reg. XX. 1810, sect 19. 

295. If within any military cantonment, or within any limits around the same to which Sale of spi> 
the provisions of this Act shall be extended by an order of government to be publicly tc^nentt?*" 
notified, any person not amenable to articles of war, or any sutler or camp follower, shall 

knowingly barter^ aelbor supply, or offer or attempt to barter, sell, or supply, any spirituous 
liquor, wine, or intoxicating drug, to or for the use of any European soldier, or to or for the spirits <>.c , '‘•>th™t 
use of any European or Eurasian being a camp follower, or a soldiers’ wife, without a written um of sMwn m 
hcense from the officer commanding at the station, or from some person having sufficient to soe or 
autliority from the commanding officer to grant such license, the person so bartering, selling, 
or supplying, or oflfering or attempting to barter, sell, or supply, sucli spirituous liquor, wine, or 
intoxicatmg drug as aforesaid, shall be liable, on conviction before a magistrate, to a fine not 
exceeding fifty rupees, or in the discretion of tho magistrate to imprisonment, with or with- 
out hard labour, for any period not exceeding one calendar month. Act XVIII. 1853, sect 1. 

296. If any person convicted of an offence under section 1 of this Act, shall be convict- “ 

ed under that section of an offence subsequently committed, he shall be liable to a fine not 

exceeding one hundred rupees, or to imprisonment, wither without hard labour, for any SSfic c^swate" 

period not exceeding three calendar months ; and in such case any spirituous liquor, wine, or 

intoxicating drug, within such cantonment, or limits, which at the time of the commission of 

such subsequent offence shall belong to, or be in the possession of such person, shall without 

further proof, be deemed to be in the possession of such person for the purpose of being 

supplied to European soldiers contrary to the provisions of this Act, and shall be liable to be 

seized and confiscated. Act XVIII. 1853, sect. 2. 

297. If any camp follower, or military pensioner, or the wife or widow of any soldier, camp followers 
camp follower, or military pensioner, shall within such cantonment or limits remove, convey, more Jhan’uuc tVr 
or have in his or her possession, any quantity of spirituous liquor, or wine exceeding one seer Imbk 

or quart, without a permit, to be signed by the officer in command, or such other officer as 
may be appointed by him to grant permits under this Act; every such person shall be liable 
upon conviction to a fine not exceeding fifty rupees, and for any subsequent offence to a fine 
not exceeding one hundred rupees, or to imprisonment, with or without hard labour, for 
any term not exceeding three calendar months. Act XVIII. 1853, sect 3. 

298. Section 3 of this Act shall not apply to any liquor brought into a cantonment Cnmmi.Moneii 

for the private use of any commissioned officer. Act XVIIL 1853, sect 4, e - m > 

299. If any person, subject to the provisions of this Act, shall be found committing any 
offence contrary thereto, any police officer, authorized under this Act, may immediately, 
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withoiit warrant, asrreat such person, and also seize any spiritnoua liquor, wine, or iotoxicat> 
ing drag, together with any vessel containing the same, and any thing naed ibr the purpose 
of removing, conveying, or concealing the same, which may be found in his possession ; and 
shall thereupon, without delay, take such person, together with the things so seized, before a 
magistrate or other officer having jurisdiction to punish the ofiender. Act XVIIL 1653, 
sect 5. 


Police arresting 
trithout probable 
cause. 


Magistrate may 
confiscate liquors, 
dcc.<i ootl vosseh, 
<Src. 


PeMonaoiwtrueu 3®®* -Any person, who shall obstruct any police officer in making any arrest, or 
seizure, under this Act, and any police officer, who shall not, without unreasonable delay, 
take the person, or thing, so arrested or seized, before a magistrate, or other officer having 
jurisdiction to punish the offence, shall be liable, on conviction before a magistrate, to a 
fine not exceeding one hundred rupees. Act XVIII. 1853, sect 6. 

301. Any police officer, who, under color of this Act, shall, without probable cause, 
make any arrest or seizure, without a warrant, shall on conviction before a magistrate, be 
liable, to a fine not exceeding one hundred rupees, which fine or any part of it may be 
ordered by the magistrate to be paid to the person aggrieved. Act XVIII. 1856, sect 7. 

^ 302. No police officer shall be competent to act imder the provisions of section 5 

Police must have ^ ‘ i i 

general or special of this Act, unless he shall have a general, or special authority so to do, granted to him in 

authority from com- 

maading officer. Writing by the commandmg officer or other officer empowered by him to grant the same, 
or by the officer in the immediate charge of the police. Act XVIIL 1853, sect 8. 

303. In case of a conviction for any offence under this Act, the convicting magistrate 
may adjudge any liquor, wine, or intoxicating drug, in respect of which the party shall be 
convicted, and any other spirituous liquor, wine, or intoxicating drug, which shall be found 
in his possession at the time of committing the offence, and any vessel containing the same, 
together with any thing nsed for the purpose of conveying, removing, or concealing the 
same, or any part thereof, to bo confiscated ; and such magistrate may order the whole, or 
Fines under this any part, or parts of any fine imposed under this Act, to be paid, as soon as the same shall 

law may be given to , , f . i -.1,1,, 

informer, or officer be realized, to the persou upon whose intormation suen conviction shall take place, or to the 
officer who shall have apprehended the offender, or seized any of the goods adjudged to be 
confiscated. Act XVIII. 1853, sect 9. 

Anything seiaed ^ magistrate may order any thing seized under the provisions of this Act, in 

my^det^^un- rcspcct of which any person shall be charged wuth an offence, to be detained until the 
If acquitted, things person in whose possessiou the same shall have been seized shall be convicted, or acquitted 
to be restored. offence charged. If the person shall be acquitted, the things so seized shall be restored : 

if he shall be convicted, such of the things only, if any, as shall not be adjudged by a ma- 
gistrate to be confiscated, shall be restored ; the remainder shall be dealt with as confiscated. 
Act XVIII. 1853, sect. 10. 

305. No appeal shall lie from any order or conviction under the provisions of this Act 
Act XVIII. 1853, sect. 11, 

European British European British subjects shaU be amenable to the jurisdiction of amogisttate 

sutjutB. fo]* any offence against the provisions of this Act# Act XVIIL 1853, sect 12. 
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307. Tlus Act slmll not apply to the sale, or supply of any article for medicinal pur- Not to apply to 

. *1 1. f 1 • V . A 'vr'trrrr « tbingsn§edforme- 

poses, by recognized medical practitioners^ chemists, or druggists. Act JIVIIL 1853, sect 14. diduai purposes. 

308. In the construction of this Act the word cantonment shall include a for- , 

. Meaning of terms 

tress, or garrison, or military bazar station ; the word soldier shall include any non- 
commissioned ofiicer ; the word magistrate shall include a joint magistrate, or any 


person lawfully exercising the powers ofta magistrate, or a justice of the peace; the words 
spirituous liquor shall include toddy in a state of fermentation, or after it has been 
fermented. Words in the singular number shall include the plural, and words denoting the 
masculine gender shall include the feminine. Act XVIIL 1853, sect. 15. 


309. This Act shall not come into operation before the Ist day of January 1854, 
and shall not take effect within any limits around a cantonment, which shall be specified 
in any order of government, before the expiration of one month from the date of the noti- 
fication of such order: and any order for extending the provisions of this Act to any limits 
around a cantonment may from time to time be varied, altered, or suspended by government 
Act XVIII. 1853, sect 16. 


Act not to take 
effect within one 
month from date of 
order : order ma> be 
altered by Gon. 


310. Whenever a witness in attendance before a general court martial or other military 
court (for the trial of European British subjects) duly autliorized to administer an oath, 
refuses to be sworn, and the court is of opinion that the testimony of such witness is essential, 
and that there is no sufficient reason to exempt him from taking the oath, the judge advocate 
general, or other officer conducting the proceedings of the court, is authorized to forward 
such witness with a written statement to the magistrate, within wliose jurisdiction the court 
is held ; — and the magistrate is to make such enquiries into tlie case as may satisfy him, that 
the witness ought or ought not to bo exempted from taking an oatli under the provisions of 
Reg. L. 1803. In the latter case, he is to proceed in the same manner as if the refusal to 
give evidence on oath had taken place in his own court ; — in the former, he is to certify the 
same to the judge advocate general, or other officer above referred to, and is not to impose 
any penalty on such witness. Reg. XX. 1825, sect. 4. 

31 1. Any person not amenable to the articles of war (for the native army), who, having 
been summoned upon any court martial, refuses or neglects to attend, or wlio attending 
refuses to be sworn, or to make affirmation, or to answer any lawful question, or gives such 
testimony as, if given in a criminal court, would render him guilty of perjury, or who in- 
duces any other person so to offend, is to be delivered to a magistrate to be proceeded against 
according to law. Act XX. 1845, article 62. 


Military 

Coarta. 

Witoesa refusinjf 
to be 8 ^ om before a 
court martial for the 
trial of Buroptatt 
British subjects. 


Witness refu^^inp 
to attend, or to be 
sworn, or coramtt> 
ting peijury, before 
a court martial for 
the trial of naU\e<*. 


312. Witnesses omitting to attend (courts of requests for the native army), refusing to before a 

give evidence, or committing perjury, and persons suborning witnesses to commit perjury, for the native army, 
are to be tried and punished, if not amenablo to articles of war, in the nearest of the Com- 
pany’s courts for the administration of criminal justice (whether such court have ordinarily 
jurisdiction over such person in criminal matters or not), in like manner as if such offence 
had been committed in regard to any trial before such nearest court Act XL 1841, 
sect 6. 



ro 


STJBJCCT8 EBLA.7XMO TO THS OONDUCT Of 0A8B8* 


CoQtempt of 
court martial for 
trial of a native of- 
ficer or soldier. 


Ditto of court of 
requests for the 
native army. 


Magistrates re- 
quired to fidve ef- 
fect to seuteuces of 
military tribunals. 


But not to act 
without warrant of 
commitment in 
preacribed form. 


313. Any person using menacing or diarespectful words, signs, or gestures, in the 
furesence of a court martial (held on a native ofBcer or soldier) than sitting, or causing any 
disturbance or riot, so as to disturb their proceedings,— if not amenable to the articlea of war 
(for the native army), is to be delivered over to a magistrate to be proceeded against accord- 
ing to law. Act XX. 1845, article 63. 

314. Any person, civil or military, European or native, using menacing words, signs, or 
gestures, or otherwise interrupting (whether being personally present or not) the proceedings 
of any military court of requests (for the native army), is punishable, if not amenable to arti- 
cles of wai, in the nearest of the Company’s courts for the administration of criminal justice 
(whether such court have ordinarily jurisdiction over such person in criminal matters or not), 
in like manner as if the ofiFence had been committed in regard to any proceeding of the 
court to which it is so referred. Act XI. 1841, sect 7. 

315. A magistrate is competent to give effect to the sentence of a general court 
martial, adjudging imprisonment with labor among the convicts of the civil power, on the 
offender being delivered into his custody, and the sentence being certified to him for tlie 
purpose of his giving it effect by the judge advocate general, or his deputy, under the authority 
of the commander-in-chief; and the sentence so certified is the magistrate’s warrant and 
authority for carrying it into efiect according to tlie terms of it Reg. IV. 1820, sect. 2. 

316. Whenever, under Act XXIII. 1839, (a) any sentence of a court martial adjudges 
imprisonment, or imprisonment with labor, for any offence, it is the duty of every judge, 
maoistrate, sheriff, or other officer in charge of any jail, to give effect to such sentence on 
the offender being delivered into his custody, and on being furnished with a copy of the 
sentence by the officer commanding the division, garrison, regiment, or detachment, to which 
the ofiender belongs. Act II. 1840. 

317. Whenever a court martial adjudges imprisonment with labor, or with solitary 
confinement, or both, or whenever the sentence of such court is commuted to any such im- 
pri-^onment, it is the duty of every judge, magistrate, sheriff, or other officer in charge of a 
jail, to give effect to such sentence, on the offender being delivered into his custody, and 
on being furnished with a copy of the sentence by the officer commanding the division, 
field-force, district, or brigade, within which the trial is held. Act XX 1845, article 81. 

318. Officers in charge of jails are not to receive into custody any man, who may be 
sentenced to imprisonment by court martial, unless accompanied by the proper warrant of 
commitment, as prescribed by general orders, March 3, 1853, and a descriptive roll of the 
prisoner.(5j C. O. Govt Bengal, Na 16, Dec. 6, 1854. 


(a) This Act empowers courts martial in certain cases to sentence soldiers of the native army of the Company to impri- 
sonment with or without hard labor for two years, if a general court martial, or one year if a garrison or Hue court martial, 
or six months if a regimental or dctachmental court martial. 

(h) With reference to the 2nd paragraph of the 84th Article of War for the native troops, the commander-in- 
chief is pleased to direct, that when a soldier of the native army shall be delivered over to the civil power to undergo 
imprisonment with hard labor, there shall be sent with him, in addition to a descriptive roll containing a statement of any 
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319. A person vho has been tried for any offence by a conrt martial, under the autho- 
rity of the articles of war, cannot be tried for the same in any other court whatever. Act 
XX. 1845, article 151. 

320. The commander-in-chief of the military forces in the service of the East India 
Company in each presidency shall have power to pardon any person belonging to the 
said forces, convicted by sentence of* a court martial of any offence against the arti- 
cles of war framed for the government of the native officers and soldiers in the mili- 
tary service of the East India Company, which, wherever committed, is not punishable 
otherwise than by sentence of a court martial ; or, instead of granting a fall pardon to 
any snch person, may remit any part of the punishment awarded for such offence. Act 
VI. 1860, sect 1. 

321. In such cases, the commander-in-chief shall issue a warrant under his hand 
setting forth the offence, and a copy of the warrant, or other instrument, by which 
the offender is kept in custody in execution of the sentence, and pardoning or remit- 
ting such part of the punishment awarded for the offence as to him shall seem fit Act 
VI. 1850, sect 2. 

.322. The said warrant shall be countersigned by the magistrate of the zillah, or 
city, in which the offender is undergoing his sentence; or, if he is confined in any 
prison belonging to one of the supreme courts of judicature established by royal 
charter, shall be countersigned by a judge of such court, if it shall appear to such 
magistrate or judge that the offence, wherever committed, is not punishable by any 
authority other than that of a court martial ; but not otherwise. Act VI. 1850, sect 3. 


A penon tried by 
court martial not 
liable to civil 
courts. 


Commander-iU' 
chief may pardon 
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be pauishable only 
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indelible mark upon his person and any other matter tonding to his proper ideutificatioa, a warrant of commitment made 
out In the following form 

lo the Magistrate, or other Officer in charge of the Jail at 

Whereas at a— Court Martial held at — — -on the— day of- 

1H,> ' Sepoy* of the ——— Regiment of Nativef Infantry was convicted of— J ; and 

whereas the said Court Martial on the — — day of— -————185 , passed ihe folloiaing seuteace upon the 

gaid , that is to say,-" — (setUrnce to he entered in full but vrifhout sujnufure ) ; 

And whereas the said sentence has been duly confirmed^ by ■■ ■— — ■commanding — -■ ■ ■ ,snd the said is 

herewith transmitted to you to undergo the same : 

Now these are to require and authorize you to receive the said into your custody, and to inflict upon 

him the said sentence of imprisoument with hard labor for——, reckoned from the day on which the said 

sentence was passed. 

Given under my hand at this day of 185 . 

To be signed by the confirming ofiicer gf a regimental^ detachmental^ or tine court martial^ or by the assistant adjutant 
general of the dtrmon, or tht brigade major the slaliea, or the commanding officer qf the regiment ^ ^ the trial has been by 
general or district court martial, 

• Or trooper, 6r private, or as the oise msy be. 

t Or light OHTBlry, or artillery, or as the ease may Ik. 

% The offence to be briefly suted here u desertion, theft, receiving stolen goods, Ihiud, disobedience of lawflil command, or as the case 
may be. 

$ It there is any mitigation of the sentence, such mitigation must be noticed Uivi, to the extent of — 

General Orders of the Commander-in .Chief, March 3, 1853. 
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323. All sheriffs, jailors, and other persons, having custody of any offender under 
sentence of a court martial, shall obey and give effect to any warrant of the com- 
mander-in-chief, countersigned by a magistrate, or judge of the supreme court, as 
aforesaid, for the pardon and release of any offender in their custody respectively, 
or for the remission of any part of his sentence. Act VI. 1850, sect. 4. 

324. If an European British subject, apprehended by or brought before a magistrate 
on a charge of murder, rape, robbery, theft, or other criminal offence, is found to have been, 
at the time when the offence was committed, a commissioned, or non-commissioned oiBcer, or 
soldier, serving with any body of troops in the service of Her Majesty, or of the Company, at 
any place not within the territories subject to the presidency of Fort William, or at any 
place wjtliin such territories which is situated above 120 miles from the aforesaid presidency, 
— or to have been, when the offence was committed, a person attached to such body of troops 
in any of the capacities specified in sections 45 and 60 of statute 4, George IV. cap, 81 (a), — 
it is the duty of the magistrate, instead of proceeding to liear evidence to the charge, to 
deliver over such person so charged, together with a statement of the charge, to the com- 
manding officer of the regiment, corps, or detachment, to which such person lielongs, or to 
the commanding officer of tlie nearest military station, for the purpose of his being brought 
to trial before a court martial under the provisions of the said act of parliament* Reg. XX. 
1825, sect, 2, cl. 1. 

325, It is the duty of the magistrate, on a written application being made to him for 
that purpose by the commanding officer of any regiment, corps, or detachment, stationed or 
employed as specified in the preceding clause, to use his utmost endeavour for the apprehension 
of any British oflBcer, non-commissioned officer, soldier, or other person of tlie description 
therein alluded to, who is charged with the crime of murder, rape, robbery, tlieft, or other 
criminal offence ; and also to give his assistance, and that of the officers under his control, in 
securing the person so accused. Reg. XX. 1825, sect. 2, cl. 2. 

326. The judge advocate general, or deputy judge advocate, or other person appointed 
to conduct the proceedings of any court martial, assembled for the trial of offences under the 
said act of parliament, is competent to transmit to the magistrate, within whose jurisdiction 
persons whose attendance is required may reside, any warrant, summons, or other process for 
the attendance of such person ; — and it is the duty of the magistrate to give his assistance, 
and that of the officers under him, in the execution of such process, and generally to aid and 
assist in the execution of all processes issued by such courts martial. Reg. XX 1825, 
sect 2, cl. 3. 

(a) The following arc the persons onumerated in the two sections quoted ; all officers and persons serving and hired to 
be employed in the artillery, and in the several trains of artillery, and in the department of the engineers, and in the corps of 
engineers, and as military surveyors or draftsmen, or in the corps of sappers and miners, or pioneers, and all persons under 
the ordnance, and lU apothecaries, veterinary surgeons, medical storekeepers, hospital stewards, and others serving on the 
medical establishment of the army, licensed sutlers and followers all officers and persons commissioned or employed In the 
commissariat department, or as storekeepers, and all dvil officers under the orduance, and all placed under tiie command of 
any general or other officer. 
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827. Magistrates are prohibited from receiving, and inquiring into any criminal charge 
of the nature described in sect 2 of statute 4 George IV., cap. 81(a), which is preferred to 
them against any British commissioned or non-commissioned officer^ soldier, or other person 
attached to the army, who has been regularly brought to trial under the provisions of the 
said Act, and acquitted or convicted by the sentence of a court martial of such offence : pro- 
vided however that when it is ascertained by the magistrate, on due inquiry, that any person 
accused of such offence, and subject to court martial, has not been brought to trial for such 
offence before a court martial, and that no effectual proceedings have been taken, or have 
been ordered to be taken, against him, then it is the duty of the magistrate to report the cir- 
cumstance for the information and orders of the governor-general in council ; who may 
direct the case to be proceeded npon in the ordinary course of law ; and the magistrate, if so 
authorized, is competent to proceed against the offender under the provisions of the regnla- 
tions. Reg. XX. 1825, sect. 2, cl. 4. 

328. But magistrates are not restricted by the above rules, either in their ordinary 
capacity of magistrates, or as justices of the peace, from proceeding against all British sub- 
jects, charged with criminal offences, who are not attached to the army, or subject to be tried 
for such offences by a court martial. Reg. XX 1825, sect. 2, cl. 5. 


Magistrate not 
to iuquire into 
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329. The above rules, as far as they relate to criminal offences committed by persons nor to British 
attached to the army, being British subjects, are not to be held to apply or to be in force, S'tto annyrif the 
when such offences are committed by such persons attached to any body of troops stationed ted ^rithin 
in the garrison of Fort William, or at Barrackpore, Midnaporo, Dum-Dum, or at any other pres»d*ncy. 
place within the territories under the presidency of Fort William, not situated at a greater 
distance than 120 miles from the said presidency. In all such places, the powers and antbo- 
rities vested by law in the magistrates and justices of the peace are in full force and effect 
Reg. XX. 1825, sect 2, cl. 6.(4) 


(a) The criminal acts described in the section quoted are,— wilful murder, theft, robbery, rape, or any other crime 
which is capital by the laws of England, or using violence, or committing any offence against the person or property of any 
eubject of his Mqjesty, or any other person entitled to his Majesty’s protection, or to the protection of the respective 
governments of the East India Company, or any state in allianoe with the said Company, within the territorioe of any 
fbieigii state, or in any country under the protection of his Mi^ty or the said Company, or at any place in the territoiiet 
under the government of the said Company situated above 120 miles from the said presidencies respectively. 

(h) A limit to the jurisdicUon of courts martial is distinctly marked in the rules quoted above, and it would seem easy 
to issigu to each case its specific class ; but in fact many cases arise, in which it is as difficult to diatinguish the legal aa the 
most expedient jurisdiction. It is doubtless impossible to proidde against all contingencies ; offences which cannot be strictiy 
called military, may yet partake so much of their nature, that no punishment could bo adjudged on adequate grounds under 
the civil code. Cqpf . Stmmoiu, in his work on the practice of courts martial, says : The general jurisdiction of courts mar- 
tial extends to the trial of the persons, and for the offences, declared under the power of the mutiny act, whether they he com- 
mitted at home or gbroad; and also. In default of a competent court of civil judicature, to the trial of military persons for all 
offences against the municipal law of the land ; for^ which civil offences they would not otherwise he amenable to courts mar- 
tiely except indeed officers, in a limited degree, so far as the honor or discipline of the army be affected.’* The general prin- 
ciple of the subordination of the military to the civil power is thus stated by Mr DeLoime : **Ail courts of a military kind 
are under a constant subordination to the ordinary courts of law. Officers who have abused their private power, though only 
in regard to their own soldiers* may be called to aceount before a court of common law, and compelled to make proper satis- 
faction* Even any flagrant abuse of authority committed by members of courts martial, when altting to judge their own 
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SUBJECTS RELATING TO THE CONDUCT OT CASES* 


vocate^'^wSa rol regards the amenability of British officers and soldiers to magistrates, tinder 

George III, chapter 165,* with reference to the provisions of the 4th George IV,— 
chapter 81, and Reg. XX* 1825, the following opinion was given by the advocate general, 
of ‘‘The statute 4th George IV, chapter 81, although it repealed the next or 106th section of 
the statute 63 George III, chapter 155, leaves the 105th section unrepealed ; and Reg. XX. 
European^^t^i^ 1825, which wos enacted by a subordinate legislature, and in my opinion solely with a view 
jects M books. carrying out the provisions of statute 4th George IV, chapter 81, cannot in any way affect 
the operation of the statute 63 George III, chapter 155. The statute 4 George IV, chapter 
81, has been amended and re->enacted by successive enactments, 3 and 4 Viet, chapter 37, 
and 12 and 13 Viet, chapter 43. Under the latter Acta the same powers as were formerly 
conferred upon courts martial, distant more than 120 miles from the presidency, have been 
continued ; but they both contain an express provision that nothing in those Acts contained 
shall be construed to exempt any officer or soldier from being proceeded against by the 
ordinary course of law, a provision which leaves the jurisdiction of the magistrates under 
statute 53 George III, chapter 155, and Act V. 1848, and of the supreme courts, wholly 
untouched. With respect to offences committed by British officers and soldiers, and not 
falling within the terms of statute 53 George III, or Act V. 1848, 1 am of opinion that they 
are only cognizable by the supreme court or courts martial, both of which courts appear to 
me to have concurrent jurisdiction over British officers resident beyond 120 miles from the 
presidency.” C. O. No. 91 of vol. 4. 


SECTION III. 
OF COMPLAINTS. 


Ma^trate* 

Receipt of peti- 
tions. 


331. The magistrate should himself hear and decide on every petition, and should pass 
an order on it in the presence of the petitioner : he should not make over petitions, when first 
presented, to law-officers and sudder ameens for report.(a) Const No. 627. 


people, and determine npon cases entirely of a military kind, makes them liable to the animadversion of the dvU judge. To the 
above facts concerning the pre-eminence of the dvil over the military power at large, it is needless to add, that all offences 
committed by persons of the military profession, in regard to individuals belonging to the other classes of the people, are to 
be determined upon by the dvQ judge. Any use they may make of their force, unless expressly authorized and directed by 
the dvil magistrate, let the occasion be what it may, makes them liable to be convicted of murder for any life that may have 
been lost. To allego the duties or customs of their profession in extenuation of any offence, is a plea which the judge 
will not 80 much as understand. Whenever claimed by the civil power, they must be delivered up immediately.** 

(a) Petitions ought to be received every day at a fixed hour. The praetiee of taking petitions only on stated days of the 
week is very reprehensible. It is said in the ease of Suroop Chunder Surmah, (Heports L. P, 1852, part 2, page 812) that 
it is objectionable for a magistrate to reedve petitions in a box, or in any other way to afford opportunities for fraud and 
for making maUcious aspersions, which could not with safety be attempted if petitions were never taken except openly from 
the presenters, and they were heard instsnter/' But this opinion seems questionable. Such a rule would be properly 
followed in a judge*8 office ; but a magistrate is also a police officer, and ha may frequently be deprived thereby of valuable 
infbrmetioB, which a timid native ventures to put fbrward only anonymously. At the same time It behoves him to od on a 
btnamee petition with great caution, deliberatioii, and self-eommaad. 
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832. All complaints, or charges with the orders thereon, are to be recorded in the office 
of the magistrates. Beng. Reg. IX. 1793, sect 23. Ced. Prm>. Reg. VI. 1803, sect. 22. 

333. Magistrates are prohibited from requiring complainants to swear to the truth of 
what is alleged in their petitions. When any petition preferring a criminal charge is thought 
by the magistrate to call for judicial investigation, the only regular and proper course is to 
take the complainant’s deposition on oath or solemn declaration. 0. O. No. 27 of voL 4, W, P. 

334. Upon a complaint being preferred in writing to a magistrate, against any person 
subject to his jurisdiction, for treason(a); murder ; robbery; house-breaking; theft; setting 
fire to a village, house, or other building ; counterfeiting the coin ; or any other crime declared 
not to be bailable ; or though not so expressly declared involving such dangerous breach of 
the peace, or degree of criminality, as from the facta deposed to before the magistrate may 
appear to require the immediate apprehension of the accused, and to render the admission of 
bail unsafe and improper ; — the magistrate on the truth of the charge being deposed to by 
the complainant (or as is required below in paras. 336 and 337), is to issue a warrant for the 
apprehension of the accused in prescribed form,* and directed to the nazir of the criminal 
court Reg. IX. 1807, sect 3, cl. 1 and 2. 

335. If the magistrate, in any bailable case of the nature above described, judge it 
proper to authorize the officer, to whom the warrant is committed, to receive bail for appear- 
ance (with or without security for keeping the peace), it shall be so specified in the warrant, 
with the extent of the bail (and security) required, in prescribed form.* Reg. IX. 1807, 
sect 3, cl. 3. 

336. The attendance and deposition of the complainant is not indispensable in pre- 
ferring a criminal charge, when sufficient reason can be assigned for his non-attendance. 
If the complainant be unable to attend in person, or if he were not himself present at the 
commission of the act complained of, his written plaint presented by an authorized agent, f 
and corroborated by the deposition on oath or solemn declaration of one or more persons 
present, or otherwise personally informed of the truth of the complaint, shall be sufficient 
grounds for receiving the same, and for issuing process against the party accused, unless the 
magistrate see reason for making the previous inquiry authorized as below. Reg. IX. 1807, 
sect. 4. 

337. But, in ordinary cases, individuals having charges of a criminal nature to prefer, 
are to attend in person to institute and conduct the prosecution before the magistrate, and 
likewise before the sessions court; and agents are not to be permitted to interfere in the 
conduct of such prosecutions, unless substantial reasons be shown (to be recorded on the 
proceedings of the magistrate) why the prosecutor himself should not attend to carry it on 
in person. The nizamut adawlut and session judge are to restrain any ill-judged exercise 

{a) Whan nny peraon is ehnrgnd with treMon, rebeUioo, or other crime against the State, the masistrata is to give 
notice thereof to government t and is to pay immedi a te and strict attention to all ordem, which are transmitted 
to him by government for the apprehension of persons charged as aforessid, or for making any enquiry respectiag such 
persons, or for committhig them to take their trials before the ordinary courts, or hefoie the sperial courts described in 
this Act. Act V. 1841, sect. 6. See sect 1, chap. 2, Book 5, ** of State Offences,*’ 
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of the discretioii vested in the ma^trate with respect to this point Beg. Ill 1812j 
sect 8. 

338. But no warrant for apprehension is to be issned at the instance of a complainant, 
unless the truth of the charge is deposed to on oath (or solemn declaration) either by the 
complainant himself or by some other credible person. This however is not to restrict a 
magistrate from issuing process to apprehend a person suspected of having committed a 
heinous crime, or for whose apprehension sufficient cause may appear upon the report of a 
police officer, or upon any other credible information. Reg, IX. 1807, sect 4. 

339. The provisions of sect 4. Keg. IX. 1807, expressly authorize the issue of a 
warrant to apprehend persons charged with serious offences upon credible information with- 
out a written complaint or deposition on oath. N. A. R. voL 1, page 277. — For form of 
warrant to be used in such cases, see Appendix A, No. 47. C. O. No. 24 of vol. 4. 

340. And the magistrate is not to issue any process without previously examining* the 
prosecutor as to the specific facts of the case, and satisfying himself that adequate grounds 
exist for proceeding against the accused. Reg. III. 1812, sect 2, cl. 6. 

341. A session judge cannot order a magistrate not to issue process to apprehend a 
released convict, or other particular individual. Const No. 1 100. 

342. The sadder court refused to accede to the recommendation of the session judge 
that the magistrate should be directed to put certain persons on trial, on the ground that 
such a matter must be left entirely to the discretion of the magistrate. Reports JL P. 
1856, part 1, page 62. 

343. If 4he magistrate see cause to distrust the truth of the complaint, whether from 
the nature of the charge, as manifestly improbable, exaggerated, or vexatious ; or from the 
circumstances deposed to before him, considered with the known situation and character of 
the person accused ; and if the immediate arrest of the party complained against appear 
unnecessary and objectionable, — the magistrate is authorized to postpone issuing lus warrant 
for apprehension, and to cause a previous inquiry to be made, either by means of the local 
police officers, or in such other mode as he shall judge most proper for the purpose of 
ascertaining the truth or falsehood of the complainant’s allegations. If the result of the 
inquiry induce the magistrate to believe the charge well founded, and the offence be of the 
nature described in section 3;^, he is to issue his warrant for the apprehension of the accused, 
as therein directed. Bat if the accusation appear groundless, or though well founded 
if the offence be of a bailable nature, he is, in the former case, to dismiss the complaint, or, 
in the latter case, to direct bail to be taken from the accused for appearance in person, or by 
vakeel, to answer the charge. Reg. IX 1807, sect 6. 

344. A prosecution for a misdemeanor cannot be originated except on the application 
of the aggrieved party; N. A. R. vol. 3, page 171; Reports fV. P. 1851, pages 36 and 624 ; 
and without a formal complaint a charge cannot be taken up. Reports fF. P. 1865, part 2, 
page 729. So, a magistrate cannot institute proceedings against, and punish a person, in the 
absence of any application to that effect from the complainant. Reports W. P. 1851, page 90, 
As regards prosecutions initiated by civil courts, see section*^ of commitment,” See also para: 349* 
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345* Where it i^peared that the prosecutor was not the aggrieved party, having col- 
luded with the defendants for his own benefit, it was held that the prosecution was null, and 
that the defendants could not be convicted. Reports fV. P. 1854, part 1, page 745. 

346. Upon a complaint in writing being preferred to a magistrate against a person 
subject to his jurisdiction for any bailable crime or misdemeanour, which does not appear to 
require the immediate apprehension of tlie accused, the magistrate, upon the party complain- 
ing making oath (or solemn declaration) to the truth of the complaint,"Or without such 
oath (or declaration), if satisfactory reason be assigned by the complainant for not attending to 
make the same, and the truth of the charge be deposed to by some other credible person, — 
is to issue a summons/ specifying the offence charged, and, according to the drcumstances 
of the case, requiring the accused to appear in person or by vakeel to answer the charge on 
or before a certain day. Bail for his appearance may be required if deemed necessary.f 
Reg. IX. 1807, sect 6. 

347. If the accused person, on whom a summons has been so served, does not attend 
in person or by vakeel, and give bail (if required) according to the exigence of the summons 
within the period limited by it, the magistrate is to issue a warrant under his oflBcial seal and 
signature for the apprehension of the accused ; and if he abscond, is to proceed against 
him in the manner directed by sect 4, Reg. XI. 1796 for Beng. mi Ben. ; and sect 4, 
Reg. III. 1804 for Ced. Prov. ; [as modified by sect 26, Reg. XX. 1817.|] Reg. IX. 
1807, sect 7. 

348. When a defendant has been allowed to answer a charge and to defend himself by 
attorney, he is bound to appear in person before the magistrate to receive sentence ; and it 
should not be passed in the absence of the defendant Reports JL P. 1854, part 1, page 433. 

349. So much of the foregong provisions, and so much of any other enactment, as re- 
quire a complaint in writing to be preferred to a magistrate, or the attendance of a complain- 
ant, is not to apply to any offence which affects the public* Act II. 1856, sect 1. 

350. A magistrate, or other officer having jurisdiction over such offence, may, on the 
information of a police officer or other person, given on oath or affirmation, or on his own 
personal knowledge (having first recorded the grounds tliereof in his own handwriting), pro- 
ceed against any person for such offence, in the same manner as if a complaint in writing had 
been preferred, and duly deposed to. Act II. 1856, sect. 2. 

351. All proceedings under this Act are subject to the like appeal as other prooeedings 
of such magistrates and officers. Act II. 1856, sect 3. 

352. All complaints or prosecutions for adultery, fornication,^ calumny, abusive lan- 
guage, slight trespass, or inconsiderable assault, whether preferred in person or by vakeel, 
are to be preferred in the first instance at the cutcherry of the magistrate within the limits 
of the jurisdiction of whose court the offence has been committed. This does not apply to 
cases of maihem, actual affray, or tumultuary assemblies. Reg. VIL 1811. sect. 3. 

353. Magistrates are strictly prohibited from referring any such trivial cases to their 
police officers for investigation and report All investi^tions for the purpose of ascertaining 
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MFMioM 9Shmm to tBB mwaof or casu. 


the tnilih or falsehood of such charges axe inTarkfaljr to be conducted b 7 the magistrate 
in person or his assistant, aided so far as is authorized by the existing regulations by the 
native oflScers attached to his sudder cutoherry. Reg. VII. 1811, sect 6 . 

PidiM Mt to 354 . Police officers are not to take cognisance of such cases ; but are to refer persons 
take eogniiMse. ^he magistrate’s court, recording the particulars in the tluuu diaiy. 

Reg. XX. 1817, sect 12 , cL 1 and 2 . 

Exam^e. 355 , ]^pe is among the offences which the magistrate is prohibited from referring to 

the police by Reg. YII. 1811 ; but it is not mentioned in sect 12 , Reg. XX. 1817, 
among the charges not cognizaUe by them. Such case may now therefore be legally refer- 
red to them for investigation, or may be preferred directly at the thana. Const. Nos. 
1174 and 1365. 

iaid*wiSlOTt*pe«o* cases, if the complaint is brought before the magistrate by the proper 

deposition on complainant in the course of a judicial investigation in a separate case, charge by petition is 
not necessary. (This was held in a case of the murder of a wife by her husband in which the 
prisoner accused the deceased of committing adultery, and the magistrate took up the charge 
of adultery against the paramour on the deposition on oath of the prisoner.) Const 
No. 1199. 


Mspstmte it to 337. In such, as well as in more heinous cases, the magistrates are strictly prohibited 

satisfy himself of . . . . , ... i * ^ 

ths groinds of the from issuiDg any proccss Without previously examining the prosecutor as to the specific facts 

of the case, and satisfying themselves that adequate grounds exist for proceeding against the 

accused party. If the magistrate see grounds to distrust the truth of the charge, previously 

to issuing process against the accused, he is to summon the witnesses named by the prosecu- 

vrttnesscs. many of them as he may judge proper, and examine them as to their knowledge of 

the facts and circumstances ; but inquiries of this nature are on no account to be committed 

to police.(a) Cte such occasions, the rules* contained in the preceding clauses of this sec- 
Of witneMes.*^ , , ' „ ” 

tion regarding the paym^t of the subsistence of witnesses are to be duly enforced. Reg. 
III. 1812, sect 2 , cL 6 . 


Notice of com- 
plaint may be ser- 
ved on thb accused. 


358. When a magistrate instituted a custom of giving the defendants an opportunity of 
appearing to answer the charge by notice served on them at the time of the institution of the 
suit, thereby obviating the nnneemary summoning of a large number of defendants, and their 
consequent ultimate acquittal ; the sudder court approved of the practice, observing that 
such notice to the accused is not compulsory, nor does it in any way supersede the processes 
prescribed by law for procuring the attendance of accused persons if they do not attend vo* 
luntarily. It may be of obvious advantage to give to a defendant, or to one of several 


(a) The practice, on a complaint being prefonred, of first summoning the witnesses cited in support of thenif and afler 
examination discharging the same, before issuing orders regarding the appearance of the same, is not illegal, being authorised 
by sects. 5 and 6 , Reg. tx. 1807. A magiitivte may, however, always resummon a witness on the expression of a wish to that 
efibet by the accused, who is entitled un^er the law (d. 2, sect. 18, Reg. TIL ISOS) as interpreted by Coaat. Nos. 6^ and 
1380, to be confronted with the witnesses who depose against him, and cross-examine them ; though this privilege is seklom 
desired to be exercised, at least in the bulk of petty and insignificaat cases coming under the eogidiaiioe of the local criminal 
courts. C. O. IT. P. No. 1559, Beer. 18, 1864. 
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defendants, the option of b^g pmeat on the first taking of evidence upon a charge.(a) 
C. O. No. 107 of vol. 4. Z. P. 

359. The practice adopted by a magistrate of summoning only one defendant in the 
first instance, and postponing the summons of the others until he had taken the evidence for 
the prosecution, was condemned as not being strictly conformable to the regulations ; and the 
authorities were required to adopt every possible means to prevent the indiscriminate sum* 
mons or apprehension of persons charged with petty offences on groundless suspicion and 
without sufScient cause, (a) 0. 0. Nos. 19 and 33 of vol 2. 

360. In order to accomplish this, a magistrate required his assistants to embody in a 
proceeding the proof adduced against the accused previous to issuing a summons for their 
attendance ; and he directed the uncovenanted officers to abstain from summoning the an* 
cused until they had submitted such proceeding and the original depositions to himself. 
C. O. No. 63 of vol. 2. 

361. In cases of a trivial nature, such as abusive language, slight trespasses, and in- 
considerable assaults or affrays, in which there may be no reason to apprehend that the 
accused will abscond, bail for appearance is not to be required in the first instance ; but may, 
at any time during the investigation of the charge, be called for by the magistrate, if circum- 
stances render it necessary. Reg IX. 1807, sect. 8. 

362. On a complaint being preferred in writing to a darogah, or other officer of police 
authorized to receive the same, against a person subject to his jurisdiction, for any bailable* 
crime or misdemeanor cognizable by the police, and which does not require the immediate 
apprehension of the accused, the police officer receiving such complaint, upn the complainant 
making oath or declaration to the truth of the complaint, — or without such oath or declara- 
tion, if satisfactory reason be assigned by the complainant for not attending to make the 
same, and the truth of the charge be deposed to on oath or solemn declaration by some other 
credible person, — is to issue a summons f. Reg. XX. 1817, sect 24, cl. 1. 

363. If the charge is of a serious nature, the police officer may require bail, to be 
specified in the summons but it is in no case to exceed what may be sufficient to prevent 
the parties absconding before the case comes before the magistrate, who is then to issue such 
further process or order as he may judge proper. Reg. XX. 1817, sect 24, cl. 3. 

364. If an accused person, on whom a summons has been served, does not attend in 
person or by vakeel, and give boil (if required) according to the exigency of the summons, 
within the period limited by it, the police officer is to issue a warranf**^ for his apprehension. 
Reg. XX. 1817, sect 24, cl. 4. 

365. Upon a complaint being preferred in writing to a darogah, or other police officer 
autiiorized to receive the same, or on the receipt of credible information, whether given by 
confessing prisoners against accomplices, or by other person agsunst any person subject to 
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•VB4ECX1 EBIJlTINa TO fSB OONDXTCT Of CiUlIi* 


« Far ih 0 and hU jurisdiction, for any crime of a heinous nature, --^such as murder, robbery, hou8e4>reak* 
h! Sok ing,* theft,* maiming, wounding, arson, counterfeiting the current coin, or knowingly utter- 
Q, chap, 8, teei. 6. crime involving a dangerous breach of the peace, such as a violent 

affray, or assembling persons to commit an affray, or any similar offence requiring the im* 
mediate apprehension of the offender, — and on the complainant, or other credible person 
acquainted with the case, deposing on oath (or solemn declaration) to the truth of the com- 
plaint, — the darogah is to examine the party deposing regarding the circumstances of the 
case ; and on his being satisfied from the particulars communicated that there are grounds 
to believe the charge well-founded, and that the immediate apprehension of the offender is 

t V. Appendix A, uecessary to the ends of justice, he is to cause the accused to be apprehended by a warrant, t 
and sent in safe custody to the magistrate within 48 hours after his apprehension ; unless any 
unieM in special special reason appear, why the issue of such process should be stayed until the charge is 
reported for the orders of the magistrate, in which case such report is to be made without 
delay. Reg. XX. 1817, sect. 25, cl. 8. 

In what cases R^^sons charged with murder, robbery, house-breaking, theft, arson, counterfeiting 

^ STtoken' maiming or serious wounding where the life of the person wounded is in danger, 

are not to be admitted to bail, if there are reasonable grounds for believing such persons 
guilty; — but in all other cases, if sufficient bail is tendered for appearance before the magis- 
trate, the police officer is to accept such bail,J and immediately to release the person appre- 

1 Appendix At * 

No. Si. bended. Reg. XX. 1817, sect 25, cl. 8. 

Person* wound- wound OP slay murderers, robbers, or thieves, in their own defence 

defence*”*' not defence of their property, are not to be proceeded against or placed in restraint, or re- 

to be proceeded except under special orders of the magistrate. Police officers violating 

this rule are to be dismissed. Reg. XX. 1817, sect. 25, cL 10. 

^ 368. In cases of manifest necessity, when the police officer is apprehensive of danger to 

the peace may be public trauquUity by the enlargement of a person, arrested on a charge of a bailable 
l^o^inaddiUon jjjg jjg require from him security to 

keep the peace, in addition to bail, the surety (or sureties) executing a recognizance§ in an 
nI amount to be r^nlated by the circumstances of the case, and the condition of the person 

executmg the same. Reg XX. 1817, sect. 25, cl.ll. 

369. The magistrates upon receiving any charge, are to be careful to ascertain from 
the complainant, and to record upon their proceedings, on what day of the month, in what 

Futicui.n of year, and at what time of the day or night, the act complained of was committed. 
of*o^ Beng.^g. IX 1793, sect 6. Ced, Prem. Reg. VI. 1803, sect 6. 

370. Upon the prisoner being brought before the magistrate, he is to enquire into the 

Oowso trf 

ry. circumstances of the charge, and to examine the prisoner, and the compiainant,|| and also 

persoui, as are stated to have any knowledge of the crime or misdemeanor all^d 
against the prisoner, and to commit their respective depositions towritting. The complainant 
witnesses are to be examined on oath, but the prisoner shall not be required to swear to 
3 ;pmrm. m. the truth of his deposition. Beng. Beg. IX. 1793, sect. 5. Ced. Prw. Beg. VI. 1803, sect 5. 
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37 L Magistrates atre also, in all cases^ to make fall inquiry into every circumstance 
likely to lead to the ascertainment of the truth| and are competent to exercise their discretion 
in taking evidence on behalf of the person accused^ with a view to afford him an opportunity 
of establishing his innocence, before proceeding to commit him to take his trial at the sessions. 
Beg. yilL 1830, sect 2, cL 1. See ahoJ^. O. No. 54 of vol 2, paras. 13 and 14. 

372. When the prisoner is put on his defence, his guilt is not to be assumed ; the charge 
should be clearly stated to him, and he should be asked in simple terms what he has to say 
for himself. ’ N. A. B. voL 6, page 264. 

873. It was held irregular to proceed to a decision in a case of trespass, when another 
case under Act IV. 1840, regarding the same subject matter, was at the time pending. In 
such cases, the court observed, if there be any matter for investigation, as regarding the 
plunder or obstruction, not the produce of land, necessarily connected with the disputed 
possession of land, such matter must be brought forward in a distinct complaint, and is most 
properly to be disposed of after the questions falling under Act IV. 1840 have been decided. 
Beports JL, P. 1852, part 1, page 896. 

374. After this inquiry, if it appear to the magistrate that the crime or misdemeanor 
charged against the prisoner was never committed, or that there is no ground to suspect him 
to have been concerned in tlie committing of it, the magistrate is to cause liim to be forthwith 
discharged, recording iiis reasons for releasing him. On the contrary, if it appear to the 
magistrate that the crime or misdemeanor was actually committed, and that there are grounds 
for suspecting the prisoner to have been concerned in the pcri)etration of it, the magistrate 
is to cause him to be committed to prison, or held to bail (according as the offence is bailable 
or not), to take his trial at the sessions ; and is to bind over the complainant to appear and 
carry on the prosecution, and the witnesses to attend and give their evidence. Beny. Beg. 
IX. 1793, sect. 5. Ced, Prov. Reg. VI. 1803, sect 5. (a) 

375. Magistrates are competent, of their own authority, notwithstanding the existence 
of grounds of suspicion, to release any person charged before them with any crime or mis- 
demeanor, whenever, from the whole of the evidence adduced in support of the charge, and 
that adduced in behalf of the party charged, there does not appear a reasonable probability of 
conviction under a committal for trial before the sessions. Reg. VIII. 1830, sect. 2, cl. 2. 

376. Such order of release is not such an acquittal as would bar tlic re-institution of the 
case in the event of further evidence being found, if it be made conditional on the discovery 
of further proof, or if the offence charged be beyond the conii)etency of the magistrate* 
Reports P. 1856, part 1, page 20. 

377. It is competent to a magistrate to limit his conviction to what he may consider 
to be established against a prisoner upon evidence in respect to particular facts, although the 
charge, referring to the same facts, which was at first preferred against the prisoner, and to 
which he was called on to answer, may have been of a much graver nature. The charge, as 
in the first instance laid before, or stated by, a magistrate, may be inaccurate or mistaken. 

(a) For the nUaa to h$ obaerteA ia moklaf oommitmeoU to tb« aattloiit, m Mbsoqooiit aecUoti ** Of eommitmeots.'’ 

X 


Charge to be 
clearly i$tated to 
defendant. 


Where the act*, 
complained of in- 
volve offcncea of a 
distinct character, 
distinct complainth 
should be m^e. 


Prisoner to be 
released, or com- 
mitted according to 
the evidence. 


But not to be 
committed if no 
probability of c<»n- 
viction. 


Such order not 
an acquittal. 


Conviction to be 
confined to trhat 
is proved in evi- 
dence. 



82 


SUBJECTS RBtATtNO TO THE CONDUCT OT CASES. 


In his decision it is his duty to confine his judgment and sentence to the offence that he finds 
to be proved. Reports Z. P. 1853, part 1, page 579. 

Further instruc- 378. It is obviously the duty of each committing officer gravely to consider the actual 
weight and character of the evidence against each prisoner, before he proceeds to make his 
commitment. A prisoner committed to the sessions is, in most cases, subjected to imprison- 
ment, or to detention on bail until the trial can take place ; and it is not a light thing to expose 
any person (who must always be presumed to be innocent, till proved otherwise) to such dis- 
grace and distress as must invariably attach to such a condition. The party 'injured, who 
was, perhaps, reluctant even to complain to the magistrate, should not, unless there be grounds 
to anticipate a conviction, be further harassed by an order for his attendance at the sessions. 
The witnesses, who, for the most part, have no interest in the prosecutor’s case, should not, 
without sufficient cause, be again called away from their homes to attend at the sessions, 
after tliey have already once appeared before the magistrate. Finally, the time of the judge 
and liis Jaw officer, or of a jury, should not be uselessly employed when the other claims on 
their services are so numerous and important. All these evils necessarily result from in- 
judicious and indiscriminate commitments, and it is the bounden duty of every officer to put 
a stop to them. The court have too frequently had to notice improper commitments, 
where fatal contradictions between the evidence recorded by the magistrates and the original 
proceedings before the darogah have been entirely overlooked and left unexplained by 
committing officers. In many dacoities, the earlier reports from the police show distinctly 
that no person was recognized ; notwithstanding which, the committing officer puts faith in 
the subsequent depositions (almost verbatim similar one to the other) given before himself, 
in which a number of persons are identified under the most improbable, sometimes hardly 
possible, circumstances. The result of such a commitment must be an acquittal. With 
regard to the class of doubtful cases, where the guilt of the prisoner turns chiefly on 
circumstantial evidence, every thing depends upon the experience and discretion of the 
committing officer; and the court are unable, therefore, to laydown any instructions for 
their guidance beyond the considerations already suggested above. They observe, how- 
ever, that such occasions afford opportunities for exhibiting judicial aptitude, and they will 
always be ready to record their approbation of those officers, who evince their ability and 
judgment, which will be tested by the result of their commitments. C. O. No. 19, July 11, 
1855, i. P. 


Baii-bondg for 
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Intermediate 
written proceedings 
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379. All bail-bonds for prisoners released upon bail, and the recognizances required to 
be taken from prosecutors and witnesses, are to be for a specific sum, the amount of which is 
to be determined by the magistrate, upon a due consideration of the case and the circum- 
stances and situation in life of the parties, and are to contain a clause declaring the amount 
forfeited to government in the event of the condition of it not being performed. Benff, Reg. 
IX. 1793, sect. 5. Ced, Prov, Reg. VI. 1803, sect 5. 

380. In all cases investigated by the magistrate, no intermediate proceedings of length 
are to be admitted. In the event of its being necessary to require further investigation by 
the police, or the attendance of further evidence, it will be sufficient to pass an order to that 
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effect in as many words^ without entering into any detail of the facts of the case, C. 0. 
No. 138 of vol. 3, L, P. 

381. Every decision, sentence, or final order, which shall hereafter be made or passed 
by any officer of the East India Company acting judicially, together with the reasons for 
making or passing the same, shall be written in the vernacular language of such officer ; and 
shall be dated and signed by such officer in court at the time of his making or passing the 
same ; and the original shall be filed with the record or proceedings in the case ; and a 
translation thereof, where the original is recorded in a different language to that in ordinary 
use in proceedings before such officer, shall be incorporated in the decree or record of the 
decision, sentence, or order. Act XXXllL 1854, sect 1. 

382. Nothing in this Act shall bo so construed as to require officers of the East India 
Company acting judicially to write their decisions, sentences, injunctions, or orders, in open 
court. Act XXXllI. 1854, sect. 3. 

383. No appeal shall lie from any decision, sentence, injunction, or order, nor shall the 
same be reversed or remanded, upon the ground of non-compliance with the provisions of 
this Act But the appellate court may, by precept, require the officer of the lower court to 
comply with the provisions of this Act ; and to certify his reasons for any such decision, 
sentence, or order, to the appellate court; and any such appellate court may, if it deem it 
necessary for the ends of justice, postpone its final decision in the appeal, until such 

precept shall liave been returned. Act XXXIII. 1854, sect 4. 

384. Every criminal officer, acting judicially, is bound to record his decision, sentence, 
or final order, together with his reasons for making or passing the same, in the mode 
prescribed above. Prescribed tabular forms* are to be filled up and placed on the record of 
each case. Whore it may happen that, on the same charge, one prisoner is convicted and 
another is acquitted, both forms must be employed. In cases under Act IV. 1840, and in 
miscellaneous cases, no form is prescribed ; but each officer is to adopt such form as is re- 
quired by the special nature of tlie case before him. In no case is it necessary to give an 
abstract of the depositions of witnesses. Such abstracts are useless aud untrustworthy. The 
officer deciding the case has already heard the depositions at lengtli, and the appellate court 
must also peruse the original depositions. Such parts of the evidence as are necessary to the 
understanding of the case will be so referred to in the grounds of the decision recorded by 
the officer who tries a case, that he will have only himself to blame, if his arguments founded 
thereon are misunderstood by the appellate authority. C. O. No. 14, Feb. 9, 1855, X. P. 
C. O. No. 789, Juno 16, 1855, W. P. 

385. Native deputy magistrates w ill of course use only the vernacular form ; but 
European officers will file witli the record of every case decided by them both an English form, 
and a counterpart in the vernacular. C. O. No. 789, June 16, 1855, ffl P. 

386. It is the duty of session judges to see that these rules are duly carried out by the 
magisterial authorities, who on their part must exact an observance of them from the deputy 
magistrates under their control ; must take care that those officers are correctly informed of 
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SVBJKCTS RELAVim} *0 TBE COMBUCT OF CABBI. 
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the ptirposes of the Act ; and must take proper notice of every occasion of its injunction 
being neglected. 0. O. Jan. 20 , 1855, TF. P. 

387. When complaints brought before a magistrate for petty offences, such as abusive 
language, calumny, inconsiderable assaults, or affrays, or petty thefts, ♦ appear to him to be 
litigious, vexatious, or groundless, be is authorized to punish the complainant by imprison* 
ment not exceeding fifteen days, or fine not exceeding fifty rupees-— unless the offender is an 
actual proprietor of land paying an annual revenue to government of more than ten thousand 
rupees, or a proprietor of ayma land paying a quit revenue to government Exceeding five 
hundred rupees per annum, or of hhhiraj land the annual produce of which is above one 
thousand rupees, in which cases the offender is liable to a fine not exceeding two hundred 
rupees. Beng. Reg. IX. 1793, sect 10 . Ced. Prov. Reg. VI. 1803, sect 10 . 

388. Whenever any charge upon investigation proves manifestly malicious, vexatious, 
or unfounded, the magistrate may, in extension of the above punishment, sentence the person 
by whom the charge has been preferred to such period of imprisonment, not exceeding six 
montlis, as on consideration of the apparent motives and tendency of the charge appears 
proper. Reg. VII. 1811, sect 6 . 

389. The punishment under the latter provision cannot be inflicted in addition to that 
prescribed in the former; — the maximum would be six months’ irnprisoninent, or a fine of 
fifty rupees (except In the cases of the particular classes noted, in which the fine may be 
two hundred rupees.) Const No. 459. 

390. The power of the magistrate in cases of this nature is restricted to the cognizance 
and disposal of those only that have been primarily instituted before liim. He is not com- 
petent therefore to award punishment for a false complaint made before the revenue autliori- 
ties, no case connected with such complaint having originated in his court Const No. 1220. 


Police how to act 392 , If, uDou inQuirv bv Dohce officers, a complaint appears to be false and malicious, 

isuchcabos. ^ ^ . I . 1 , , , . 

the darogah is to report the circumstances to the magistrate, and to require the complainant 
to furnish bail for bis appearance before the magistrate; in the event of liis not conforming to 
such requisition, he is to be forwarded under custody to the foujdaree court Reg, XX. 1817, 
sect 23, cl. 3. 


The complaint 
must be on oath. 


392. A person preferring a false and malicious complaint before a darogah, bat not 
sworn to the troth of it, is not liable to panishmmit under the above provisions. Const No. 
1189. 

393 . The giving false information to the police, not on oath or solemn affirmation, is 
not a punishable offence. Beports L. P. 1852, part 2 , page 968. 


FtfM ebuge nrast 
be sneb ai to con 
injury and annoy- 
men. 


394. The provisions of sect 5, Reg. VII. 1811, only empower the courts to award 
sentence of imprisonment, when a false and unfounded charge is laid against a particular per* 
son, so as to cause injury and annoyance to him ; but not where the complainant has made 
no charge against another, but has merely made a report to the police of the occurrence of a 
dacoity, which report, on enquiry, has been proved to be false. ColArooy$ Reports, page 111 . 
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395. It is not strictly indispensable to take a defence from a party before sentencing 
him for a false and malicions charge, as the proceedings connected with the charge contain 
the proof of its being false and malicious, and it is upon them that his summary conviction is 
by law permitted. The court however think that the party accused of bringing such charge 
should bo allowed, before being senteneed, the opportunity of making any statement by which 
he may desire to remove the impression of the false and malicious nature of the charge 
arising out of the proceedings. The absence of such statement does not, however,' vitiate the 
conviction and sentence. Letter from Nkamut AdawltU to Judge of Behar, No. 428, May 21 , 
1851. 

396. The power vested in the magistrate by these provisions should be exercised with 
the greatest discretion. Session judges can receive appeals from the magistrate’s decisions, 
and pass such orders therein as they may think just and proper. Const. No. 610. 

397. The commissioner of circuit was Informed that he was not competent, in capa- 
city, to fine a person under section 5, Reg. VIII. 1825 [which provided for the punishment 
of persons bringing false and malicious charges against an European public officer, and 
empowered certain specified authorities to punish for such charges, but is repealed by Act 
XXVI. 1839] ; but tliat, with regard to the complaint against the nazir and peons of the 
magistrate’s office, he possessed, as superintendent of police, the powers of magiat rato in the 
punishment of false and malicious complaints. Const. No. 754. 

398. A session judge is not at liberty, in a case of commitment, to punish the prosecu- 
tor for a groundless and malicious complaint, as the very fact of commitment affords suffi- 
cient presumption that the complaint was not of that character ; — though he is competent to 
commit him and his witnesses for perjury, in the event of his seeing reason to believe that a 
false accusation has been preferred on oath, and an attempt made to substantiate it by false 
evidence. But in the case of appealed prosecutions brought by private individuals before the 
session judge, he can exercise the same power as a magistrate in punishing such complaints. 
Const. Nos. 528 and 530. 

399. A merely liti^ous appeal is not punishable by a magistrate ; but if a prosecutor, 
whose complaint has been dismissed by the subordinate court, persist in bringing before a 
magistrate a charge evidently malicious or greatly exaggerated, it would be competent to 
thatfiinctionary to punish him under sect 5, Reg. VIL 1811. Const. No. 1208. 

400. A false deposition on oath containing a deliberate and specific criminal charge, 
which the deponent knows to be unfounded, and which also appears to be malicious, is with- 
in the provisions of perjury, notwithstanding the provisions (above-quoted) for &lse and nuv- 
liciouB charges. Const No, 233. 
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SUBJECTS BEia.TINS TO TBS CONDUCT Of 0ASB8. 


SECTION IV. 
OF INFORMERS. 


Goindi^s how to 
be employed. 


Their informa- 
tions not to be 
received without 
evidence. 

Not to be intrusted 
with the execution 
of process. 


How to be paid, 
and payments how 
to be charged. 

Police officers not 
to employ ; 

and to apprehend 
persons professing 
to be employed by 
magistrate. 


401. The duty of goindahs is to discover the haunts of dacoits ; to watch their move- 
ments; to mix with them occasionally with a view of acquiring accurate intelligence of their 
operations and designs ; to communicate to their employer the result of such enquiries ; and 
finally to point out to the police officers the persons whom the magistrate may order to be 
apprehended. Magistrates are to be careful in observing the strictest adherence to the pro- 
visions of Reg. IX. 1807 ; and are not to issue process against any one, on a criminal charge 
or information from a person known to be a goindah, without satisfactory evidence of the 
truth of the accusation. Magistrates are not to intrust the execution of any criminal process 
to a goindali, nor to allow any authority whatever to be exercised, directly or indirectly, by 
any person of this description ; and the utmost vigilance is to be observed to prevent every 
possible abuse in cases in which a goindah is in any way concerned. Goindahs should receive 
a small monthly allowance for their immediate subsistence ; and should be rewarded for any 
particular duty according to their activity and fidelity ; the fixed allowances should bo 
charged in contingent bills 5 but rewards will come witliin the provisions of section 18, 
Reg. XVL 1810.(a) 0. O. Nos. 93 and 78 of vol. 1. 

402. The darogahs are prohibited from encouraging or employing, without the know- 
ledge or express sanction of the magistrate, any goindahs who earn a livelihood by the pro- 
fession of an informer ; and they are to apprehend, and to send to the magistrate, any per- 
sons giving out that they are employed as goindahs by the magistrate or by the superin- 
tendent of police, unless they can show a written authority from such officer. This is not to 
be construed to preclude police officers from employing persons to trace offenders, who have 
eluded the pursuit of justice ; or from encouraging persons to furnish information, by which 
robbers or other known criminals may bo discovered and apprehended. On the contrary. 


(a) ** I will not undertake to examine the merits of the experiment, which was resorted to a few years ag;o for the purpose 
of iDvigoratine: and improving our systeoi of police ; because men of greater knowledge and experience than myself have can- 
vassed the plan, and after a very elaborate discussion, it is still vehemently condemned by one party, and as vehemently 
extolled by the other. I allude to the employment of goindahs or informers, as instruments of police. With respect to these 
persons I shall only observe that as fiir as 1 had an opportunity of judging of their agency in the judicial situation which I 
formerly held, my testimony is decidedly against them. I regarded the employment of goindahs as a measure pregnant with 
the greatest mischief ; and 1 was satisfied that they were scarcely a less grievous burden upon the country than the bands of 
robbers whom they wore employed to root out. 1 do not mean to assert that a magistrate should not look abroad for 
information, or that he should not employ instmments to obtain it. 1 object to those roving commissions, which have been 
given to men of questionable and even infamous character, under which they erect petty tribunals in the interior of the 
country, spread alarm wherever they appear, suborn evidence by the most shameless means, conjure up offencet which have 
no existence but in their own atrocious machinations, levy contributions from those who are rich enough to purchase off 
accusation, and finally drar* ^e indigent and helpless to a jail for the purpose of manifesting a merciless and mischievoua 
activity. These abuses are not the creation of imagination. 1 remember full well to have convicted a band of goindahs of 
the most oppressive and criminal conduct ; and if proof be required of the irregular and uiyustifiable proceedings of these 
men, the public records wUl, I believe, supply it. The bands of dacoits, which infest the country are no doubt, a very seriona 
evU; but there is no description of robber so formidable at the licensed free-booter who acta uiidsr the saoctioii of law. 
H, St,0, Mmorialt qf Indian Oovemmentf pagi 196. 
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the datogahs are to encourage such persons to communicate all the information possessed by 
them ; and are to report to the magistrate any instance of meritorious service on the part of 
any such individuals, by •which offenders are brought to justice, whether such individuals 
have exposed themselves to personal risk and trouble, or have merely supplied intelligence. 
Reg. XX. 1817, sect. 11. cl. 7. 


SECTION V. 

OF CONDITIONAL PARDON. 

403. In cases of murder, gang-robbery, highway-robbery, murder by thugs, coining, 
and forgery, as well as in cases of burglary and theft attended with circumstances of aggra- 
vation, magistrates are empowered, without previous reference to any otlier authority, to 
tender a pardon to one or more persons (not being principals), supposed to have been directly 
or indirectly concerned in or privy to the offence, on condition of their making a full, true, 
and fair disclosure of the whole of the circumstances within their knowledge relative to the 
crime committed, and the persons concerned in the perpetration thereof, or of their pointing 
out (in cases of robbery, burglary, and theft) the mode in which the stolen property may have 
been disposed of. Reg. X. 1824, sect. 3, cl. 1. (a) 

404. Persons to whom pardons are tendered under the above provisions are to be 
examined without oath. Reg. X. 1824, sect. 3, cl. 2. 

405. Any examination by the magistrate of a prisoner to whom pardon has been ten- 
dered, must be taken without oath. It is for the sessions court alone at tlie trial to receive 
the evidence so tendered on oath; and to order the commitment ol the prisoner for the origin- 
al offence, if he lias not fulfilled the conditions of the pardon. C. O. No. 1, January 2, 1854, 
L. P. The Western, court hold that he miut be called upon to make a full disclosure of the 
circumstances withiu his knowledge before his examination on oath as an approver. Reports 
W. P. 1854, part 2, page 381. 

406. A prisoner, admitted as a witness, should be examined de novo. It is not suffi- 
cient that he should be asked to depose to the truth of the statement made by him as defendant 
Const No. 1137. 

407. The depositions of prisoners, admitted as witnesses, should be taken before the 
magistrate in the presence of those whom they may affect Const No. 405. 

408. In any case in which a magistrate exercises the powers vested in him by this 
section he is to record on his proceedings, either in English or the vernacular, the considera- 
tions which have induced him to deem such a course of procedure advisable. Reg. X. 
1824, sect. 3, cl 3. 

(a) CoBttruetion No. 152, datad April 7, 1811, nqulm ovideneo to the priritr, or criminality, of the pereon proposed 
to be pardoned to be Srat taken! bat this «as ruled in sooordaaee with sect. 5, Reg. XIV. 18IO,whidiitrepealedbyRe8.X. 
1824 ! and aa there U no proriiion to thUeHect in the latter refulaUon, too construeaon moat be hrid to be superseded. 
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SUBJECTS BELATINO TO THE CONDUCT OF OASES. 


in a roobaJuaree, 


which the Judge 
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ceedings. 
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to be recorded be- 
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view to obtain 
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Provisions con- 
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But government 
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case. 
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than one. 
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titled to pardon. 
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Evidence of prln- 
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409. Whenever a magistrate has occasion to tender a conditional pardon under tills 
law, he is, if it be accepted, immediately to record a roobakareo, stating the fact of his having 
offered the pardon, and the reasons which indaced him to make the offer. If the case is 
committed to the sessions, the judge is to be careful to annex this roobakaree to the deposition 
taken by him from the party who has thus become a witness through the offer of pardon. 
C. O. No. 113 of vol. 4, L. P; and No. 967, August 2, 1864, W. P. 

410. The magistrate should not make an offer of conditional pardon, until the prisoner’s 
answer has been recorded, whether he denies or confesses the charge laid against him. 
Reports L. P. 1865, part 2, page 605. 

411. A magistrate may also tender a pardon to any accomplice or accessary, in a crime 
of the descriptions specified above, with a view to obtain his evidence in the trial of the 
other ofienders. In such cases he should examine the individual in question in the first in* 
stance without putting him on his oath. Reg. X. 1824, sect 3, cl. 4 and 6, as modified by 
sect. 7, Reg. I. 1829. 

412. A magisti'ate is not authorized to tender a pardon to persons concerned in any 
other crimes than those specified above : — so held in regard to a case of affray, and a case of 
torturing and false imprisonment. Const Nos. 535 and 1026. 

413. But application may be made to government with the view to admit to pardon, 
under sect 6, Reg. XIV. 1810, any person charged with or convicted of any criminal offence. 
Reports L. P. 1862, part 2, page 383. 

414. A pardon may be tendered to more than one individual of the number concerned : 
—and 24 hours is cemsidered a proper interval to be granted to persons to whom pardon has 
been offered, before they are called upon to signify their determination to accept it or not 
Const No. 406. 

415. A person concerned in an offence of the nature specified above, giving information 
to a magistrate through a police officer, which may lead to any of the objects for which a ma- 
gistrate is authorized to offer a pardon by the above provisions, is entitled to such par- 
don. Const No. 89.(a) 

416. Magistrates ore to be cautious not to tender pardons to principal offenders ; and in 
no case to make the offer to accomplices or accessaries without a reasonable prospect of re- 
covering the property plundered through their means, — or of thereby securing the appre- 
hension and conviction of the principal offenders, or of the receivers of the stolen properly. 
In cases in which there appears no prospect of obtaining other evidence than the deposition 
of an accomplice or accessary, a pardon is not to bo granted. Reg. X. 1824, sect. 4, cl. 1 
and 2, as modified by sect. 7, Reg. I. 1829. 

417. Although pardon ought not to be tendered to principal offenders, yet their evi- 
dence is not on that account inadmissible. N. A. R. vol. 6, page 111. But in the Western 

(a) This eonstraetion was rnlsd in Nfsrence to s«ot. 9, R«K. 1. 1611, which has been repealed by Beg. X. 1824} bnt it 
appeare equally applicable to the latter. 
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court it has been held^ when, the . prindpal has been illegally pardoned and admitted as a 
witness^ that his evidence is inadmissible. Reports W. P. 1852, page 1349. 

418. The word principal is not used here in its English law acceptation, but merely as 
a comparative adjective. It applies to those whose guilt is believed to be the deepest. 
Reports L. P. 1852, part 2, page 383. So, where a servant had written a forged deed by the 
order and in the presence of his master from a rough draft which the latter had furnished, 
it was held that he was not a chief oiOfendor, and that he was rightly admitted to give evi- 
dence. Reports tV, P. 1853, part 1, page 69. 

419. A magistrate cannot offer a pardon to a person charged with participating in a 
crime committed in a district in which he has no jurisdiction. Const No. 1232. 

420. The superintendent of police is to bring to the notice of the nizamut adawlut 
all instances which may come to his knowledge of the injudicious or improper exercise of the 
powers vested in the magistrates by this regulation. Reg. X. 1824, sect 4, cl. 3. 

421. A magistrate, after committing a prisoner for trial, cannot legally quash his com- 
mitment, release one or more of the prisoners, and make him or them witnesses for the 
prosecution in the same trial. Const. No. 857. 

422. During the interval between the tender of pardon, and the recording of the ap- 
prover’s evidence at the sessions trial, he will remain as a prisoner in the magistrate’s custody. 
C. O. No. 1, January 2, 1854. 

423. It is competent to tho session judge, or to the nizamut adawlut, at the time of 
trial, to instruct tho magistrate to tender a pardon to any accomplice or accessary, with a 
view of obtaining his evidence on oath as a witness on the trial. Reg. X. 1824, sect. 5, cl. 2. 

424. But a session judge is not competent to admit a prisoner to give evidence against 
his fellows, after he has been put upon his trial before the sessions court. In a case in which 
this had been done, the court annulled the proceedings as regarded that prisoner, and directed 
him to be tried on the charge on which he had been committed. N. A. R. vol. 4, page 32. 
In a later case the Western court cancelled the pardon and the proceedings taken subsequent- 
ly, but directed the judge to offer a fresh pardon through the magistrate, and to complete the 
trial ; after which they convicted the other prisoner. Reports W. P. 1855, part 2, page 129. 

425. In a case of murder, however, in which one of the prisoners was convicted by 
the session judge of concealing tho murder, tho court directed that a free pardon should be 
offered to him on condition of disclosing the circumstances of the case within his knowledge ; 
and on the completion of the trial the pardon was confirmed. N. A. R. voL 4, page 255. 

426. A magistrate is not competent to commit to the sessions, without reference to the 
court, a prisoner to whom a pardon has been tendered by order of the nizamut adawlut. 
N. A. R. vol. 2, page 289. 

427. It is competent to the session judge at the time of holding the sessions, or to the 
nizamut adawlut if the final sentence is passed by the latter court, to direct the commit- 
ment of any person to whom a pardon has been offered under the above provisions, if it 
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ttrSIBOM BBLATINS TO TBB OONDOCT OB CA8BS. 


informing to the Bppetn to eridence ibat snch person has not conformed to the condition under which the 
‘ pardon was tendered, either by wilfully concealing anything essential, or by giving false evi* 
dence or information with a view to the conviction of an innocent person. Beg. X. 1824* 
sect 5, d. 1. 


And the lodge 428. And when a session judge, on the mere view of the record, directed the magia> 

mu<t take the i . i • . i ” 

evidence of the ap- trate to Commit a prisoner, whom he had made an approver, and without taking his evidence, 

proverboforo ho ran , tiii « t vv-it t • it 

revoke the pardon, on the ground that a pardon should not have been tendered, and that the prisoner had not 
fulfilled the condition on which it was tendered, — the court held that the judge had ex- 
ceeded his authority ; that he could not direct the committal without taking the approver’s 
deposition, and then only in case the evidence showed that ho had not conformed to the con- 
dition on which he was pardoned. Reports L. P. 1855, part 2, page 505. 

But the mapii- 429. Bui the magistrate is not empowered to recall, of his own authority, a tender of 

a pardon. pardon duly made and accepted. The proper course is to report the prisoner’s non-fulfilment 

of tlie conditions to the session judge, and to be guided by his instructions. N. A. B. 
vol. 5, page 76. 


Niznmut may 
reyiso proceedings 
and annul orders. 


In such case Lis 
evidence not to ho 
used a^aiubt the 
prisoner. 


430. It is competent to the nizamut adawlut to revise the proceedings of the magis- 
trate in any case in which a pardon is tendered to an accomplice or accessary, and to annul 
tlie orders passed on such proceedings, if it appears that a pardon has been granted on in- 
sufficient grounds. Reg. X. 1824, sect. 5, cl. 3. 

431. The statement made by the prisoner before a magistrate on conditional offer of 
pardon cannot be received as evidence against him, if committed for trial for the original 
offence on tlie ground of his having failed to fulfil the conditions under which the pardon 
was tendered to him. Const. No. 1041. 


Example. 432, An approver having been committed by order of the session judge on the original 

, charge, on the ground of his having failed to fulfil the conditions of the pardon tendered to 

him, and convicted, the court directed his discharge without punishment, not seeing reason 
to suppose that ho had suppressed any facts within his knowledge. N. A. R. vol. 3, 
page 84. 


Such powers not 
vasU^d m assi>- 
tauts. 


433. The powers granted by the above provisions to magistrates and joint-magistrates 
arc not extended to the assistants to the magistrates. Reg. X. 1824, sect. 6. 


don may be^ Oder- ^ qualified paidon, to be ratified by government, and extending only to exemp- 

cd to thugs. tion irom capital punishment and transportation and to indulgence in confinement, may be 
ofiered to any thug from whom there is reason to expect that useful information may be 
procured, on condition of his making a full and ingenuous confession. This pardon may be 
ofiered either to persons convicted or to those not yet tried ; but in the latter case the proposed 
approver must invariably be committed for trial on the charge of having been guilty of the 
oflenco made punishable by Act XXX. 1836 ; and it is to be explained to him, that, if he 
pleads guilty to that minor offence, he will not be put on his trial for any capital crime 
which he may have committed as a thug. Before committal a faithful narrative of his life 
of crime, entering into as full a detail as possible, is to be placed on record, it being 
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explained to him at the time that fbr any wilful omission on his part he will forfeit the 
qualified pardon. A few thug approvers also should be examined as to his being a real thug. 
0. O. No. 247 of vol. 2. L. P. 

435. A similar offer may be made to any dacoit on the condition, 1st, of making a full 
confession of all the dacoities in wUch he has been engaged ; 2nd, of mentioning truly the 
nomaa of all his associates in crime, and assisting to tho utmost in his power in their arrect 
and conviction. Such exemption is to be forfeited, if be acts contrary ^ these conditions ; 
concea lft any of the circumstances of the dacoities in which he has been engaged; screens any 
of his friends or relations ; attempts to escape ; or accuses any innocent persons. C. O. 
No. 30 of vol. 3. W. P. 

436. But it must be shown that tho prisoner was duly warned and made aware that 
he would be tried, and must endure a sentence of imprisonment for life as a consequence 
of his confession. Unless he has had such warning he cannot be convicted on a confession 
which has been obtained by means which amount to an improper influence. Reports L. P. 
1855, part 2, page 339. 

437. Persons confined in a criminal jail on a requisition of security for good conduct, 
cannot be removed to another district for the purpose of being induced to give evidence as 
approvers before the authorities appointed for the suppression of dacoity. But if such 
prisoners consent to be so removed for the sake of giving evidence, the nizamut adawlut (o) 
may sanction their removal. Const. No. 1240. 


SECTION VI. 

OF WITNESSES. 

438. In any criminal trials or matters cognizable by their respective courts the magis- 
trates, the sessions courts, or the court of nizamut adawlut, are to issue a summons to the 
witnesses whose attendance and evidence is required, specifying at wliose I’equest the sum- 
mons is issued, and requiring them to appear in the court on a day to be named in the 
summons, and there to depose concerning the matter in question.* But all summonses to 
witnesses in criminal cases are to be served by a chuprassy, peon, or other officer of tho 
magistrate, or by a police officer, instead of being delivered to parties to be served on their 
own witnesses. Beng. and Ben. Reg. L. 1803, sect. 2, cl. 1. Ced. Prov. Reg. VIIL 1803, 
sect 25, cl. 1. 

439. By section 6, Reg. IV. 1793, if a witness so summoned by the civil court does 
not attend on the day appointed, or attending refuses to give evidence, or to subscribe his 
deposition, the Judge, in the first case, if it be proved to his satisfaction on oath that the 
witness is material to the cause is to issue an order to tho nazir to seize and bring the witness 

(a) Id the Lower Proybeea, apparently, the sanction of government must be obtained. 
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SUBJECTS KEIATINQ TO TH8 CONDUCT OF CASES. 


before the court, and is to impose on such ifritness qot having attended, or refnsing to give 
evidence, a fine not exceeding five hundred rupees, and to commit him tot close custody until 
he consents to give liis evidence and sign his deposition. The power of committing, to dose 
custody, and fining in a sum not exceeding five hundred rupees, any witness duly summoned, 
and, after receiving the summons, not attending as thereby required, or, although attending, 
refusing to give evidence and sign his deposition, is equally vested in the magistrates, and in 
Ctmne (o b» the courts of sessions and nizamut adawlut. But witnesses attending and refnsing to give 
cu^t evidence are, in the first instance, to be committed to custody only ; and are to be called 

upon a second time, after such interval as may by the court be judged sufficient (not being 
less than one entire day); when, if the witness persists in his refusal to give evidence, he is 
to be fined in proportion to his situation in life (not exceeding the amount limited), and con* 
fined in the jail of the civil court until the fine be discharged, or for such period of imprison- 
ment as may be fixed in lieu of fine under sect 3, Reg. XIV. 1797 ; or, if the cause or 
trial is still depending, until he consents to give his evidence therein ; after which, in such 
case, he is to be released, and the fine remitted. and Bm. Reg. L. 1803, sect 2, cl. 2. 

Ced, Prov. Reg. VIII. 1603, sect. 25, cl. 2. 


In what rases 
proof it) required 
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is material to the 
caase. 


440. Proof on oath (not the prosecutor’s oath exclusively) that the evidence of the wit- 
ness is material to the cause, is required only in the case of a witness duly summoned, but not 
attending. In the case of a witness attending but refusing to give evidence, or refusing to sign 
his deposition, no new proof is to be called for that his evidence is material. Const. No. 159. 


If resident in 441. A mofussil magistrate should compel the appearance of witnesses resident in 
anre how to be Calcutta, whether British subjects, or natives, by warrant regularly endorsed by one of the 
enforced.^ judges of the Supreme court,* under Act XXIII. 1840. C. O. No. 100 of vol. 4. 

uipa^a^iih, 442. A magistrate may proceed as above against any witness, whose evidence he 

com^fldtenikSS requires, although such witness has not been named on oath by the prosecutor or other per- 
oimy witnew. acquainted with the circumstances of the case. Const. No, 78. 


Person present 443. Any person present in court, whether a party or not, may bo called upon and 
Mgs' to* p^e compelled by the court to give evidence, and produce any document then and there in his 
pljS’a^do^mcnu actual posscssion, or in his power, in the same manner and subject to the same rules, as if he 
liad teen summoned to attend and give evidence, or to produce such document; and may be 
punished in like manner for any refusal to obey the order of the court.(a) Act II. 1855, 
sect 25. 


Plea of personal 444, A plea of discnice attaching to personal attendance m court, urged by a person 

not allow- \ ® inti t i i ^ ^ i .1 v 

ed to excuse atten- summoned to give evidence, was held by the sadder dewanny adawlut to be inadmissible. 

dance. ^ » -r. 

Carraus Keports, page 61. 

Proclamation to When a witness duly summoned has failed in attendance, and has subsequently 

te^made brfoi. leyfujed the warrant then issued for the seizure of his person ; a proclamation should be issued 
requiring his attendance within a certain period ; and if he does not attend within that period, 
the judge or other officer, should impose a fine not exceeding five* hundred rupees, and 


{aj X1>i< prlTUege U accorded to the court, aad not to partiee ; and map tberrfor. be refuMd. Raporte L, P. 1SS6, 
pwt 2, page 6, 
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{proceed to levy the fine by attachment and sale of his property. Bnt unless the summons The Rummons 
has been actually and personally served on such witness, he cannot be proceeded against either 
by fine, or by the issiie of a warrant for his seizure, or by the attachment of his property. 

Const. Nos. 172, 465, 487, and 698. • 


446. The showing of a subpcnna to a witness while passing by on an elephant, was held witne^"^ 

by the sudder dewauny adawlut to be a personal and actual service. Carrau'a Reports, 

page 111. 

447. No limitation is fixed for the confinement which the court may award in commuta- Period of impri- 
tion of fines adjudged in such cases.* The court must exercise its discretion according to the fine unlimited, 
circumstances of each case. A witness fined for refusing to swear is to be discharged on 

paying the fine, if the suit in which his evidence was required has been decided ; or kept in 
confinement, whether he has paid the fine or not, if the suit be still pending, until he consent 
to give his evidence on oath as required. Const. No. 110. 


448. All fines imposed by the magistrate under the above rules, whether for the non- aii such fines to 

attendance of witnesses duly summoned, or for refusal to give evidence, are to be reported ^ 

to the session judge; who, in the event of any representation being made to him relative to 
such fine, is to examine the magistrate's proceedings, and reportf to the nizamut adawlut, if t Or may him- 
the fine appears immoderate, or to have been imposed on insufficient grounds. Benff. and moAVV Zi 
Ben. Reg. L. 1803, sect. 2, cl. 4. Ced. Prov. Reg. VIII. 1803, sect 25, cl. 4. 


449. Magistrates are carefully to prevent any abuses on the part of the subordmate witnewes are 
native officers, such as connuing witnesses m the /uz^ic/ guard ; aud to pumsii such when ed. 
brought to their notice. C. O. No. 59 of vol. 3, para. 3. 


450. A session judge was instructed that parties should not be placed in confinement 
when they will not tell all they know, in order to bring the facts of a case to light 
N. A. R. vol. 6, page 18. 


Nor confined 
when they will not 
tell all they know. 


451. Any person, whether a party to the suit or not, may be summoned to produce a ^ 

document without being summoned to give evidence: and any person summoned merely to document*; 

produce a document, shall be deemed to have complied with the summons, it he cause such tend personally, 
document to be produced instead of attending personally to produce the same. Act II. 1855, 
sect 26. 


452. When the court has lust reason to bo satisfied that a witness possesses documents ^ to comiH i 
material to the elucidation of the merits of a case, if such witness refuse or neglect to pro- book* m»d 

duce them, and fail to assign satisfactory cause, the court is warranted in proceeding against 
him as a recusant witness in conformity with the spirit of the above rules. Cionst Nos. 270 
and 757. 

458. If the attendance of any witness ’on the part of the prosecutor or the prisoner, the absence of 

' H witness jud|re 

whose evidence the law does not allow to be taken by commission, cannot be procured, or if may twic« pmt- 
any witness cannot be found, the session judge may postpone the trial, provided there ‘ 
appears sufficient cause for so doing. For the same reason the trial may be postponed a 
second time. But if the judge and his law officer are of opinion that the evidence of any 

2 A 



and should then 
acquit. 


But trial need 
not be postponed If 
witness is confined 
for refusing to give 
evidence. 


In commit- 
menti- 

Witnesses ou the 
part of the prose- 
cution. 

Prisoner com- 
mitted for trial is 
to specify any wit- 
nesses whom he 
desires to have ex- 
amined in bis de * 
fence. 


^ Sff xection Of 
the snswns. 


Such |)ersons to 
be summoned ; 


and any others 
whom be may 
name at any time 
before the sessions. 


Lists of wit- 
nesses summoned 
to be sent with 
the calendar to 
sessions. 


94 STJBJBCTS RELATING TO THl CONBtTCT OF CA8BI* 

witG688| who is absent, is not necessary, the trial is to be completed without the evidence of 
such witness* Beng, Reg. IX. 1793, sect* 49* Ctd^ Prov» Reg. VII* 1803, sect* 17* 

454. After the trial has been twice postponed.' the prisoners should be acquitted, if the 
magistrate is unable to lay before the judge evidence sufScient for tiieir conviction. Const 
No. 200. 

455. But it is not necessary that any trial before the sessions court should be postponed 
for the evidence of a witness confined under the above rules (for refusing to give evidence) ; 
unless the judge thinks it proper to postpone it on this account under the discretion vested in 
him by sect. 49, Reg. IX. 1793 ; nor is it necessary to postpone the decision of any case, civil 
or criminal, for the evidence of a witness so confined, beyond such period as appears proper 
to the court. Beng, and Ben. Reg. L. 1803, sect. 2, cl. 3. Ced. Proo. Beg. Ylll. 1803, sect. 
25, cl. 3. 

456. In cases committed to the sessions, magistrates are to be careful, in taking recog- 
nizances from witnesses required to give evidence for the prosecution, that such is not taken 
from persons who appear to have no knowledge of the case, and whose evidence therefore 
cannot be requisite on trial. C. 0. No. 304 of vol. 1. 

457. 'When a prisoner is committed, or held to bail, for trial before the sessions, the 
magistrate is to question him, immediately after passing the order of commitment, whether 
he wishes to have any witnesses examined in his defence before the sessions court; and in the 
event of his answering in the affirmative, is to cause a list of the witnesses named by the pri- 
soner, specifying their designations and places of abode, to be taken down and recorded upon 
his proceedings; or, 'in the event of the prisoner’s replying in the negative, is to cause his 
reply to that effect to be recorded on his proceedings for the information of the sessions court* 
Beng. Reg. IX. 1796, sect 2. Ben. ditto, sect. 5. Ced. Prm>. Reg. VI. 1803, sect 32. 

458. The magistrate is to issue the customary process to cause such witnesses to attend 
at the time fixed for the trial of the persons in whose behalf they are summoned. Beng. 
Reg. IX. 1793, sect 12. Ced. Prov. Reg. VI. 1803, sect 12. 

459. Also, in the event of any such person, at any time before the sessions, desiring the 
examination of any witnesses upon his trial, although the same may not have been named by 
him at the time of his being committed, or held to bail, the magistrate is to be careful 
to cause the attendance of such witnesses, as well as of those before named, at the time 
fixed for the trial. Bei^. Reg. IX. 1796, sect. 3. Ben. ditto, sect 5. Ced. Prov. Reg. VI. 
1803, sect. 33. 

460. By section 14, Reg. UC. 1793, (Ced. Prov. sect. 14, Reg. VI. 1803,) the magis- 
trate is required to submit to the sessions, with the proceedings on each trial, lists of the wit- 
nesses summoned at the requisition of the prosecutor or prisoner, specifying those who are in 
attendance, and such as are absent with the cause of their non-attendance. These lists are 
to be accompanied with the original returns made to the magistrate by the nazir, and person 
deputed on his part to serve the summons on any absent witness ; and the nazir, and person 
so deputed, are to be kept in attendance on the sessions court to answer any interrogatories 
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whioh the jadge may pat to &em. And the jodge is expected inerery instance to make And judge i> to 

such enquiiy as to satisfy himself, as well as the nizamnt adawlut in referrible cases, that all iQrmtave*be”r' 
due measures have been taken to caqfe the attendance of the whole of the witnesses both on 
the part of the prosecutor and of the prisoner. Beng, Beg. IX. 1796, sect. 4. Ben. ditto, 
sect. 5. Ceif. Prm, Beg. YI. 1803, sect 14. 


461. In the event of the absence of witnesses for the defence, it is the duty of the ses- ae™''ciSteuI^*to 
sion judge to issue such orders as may appear calculated to secure their appearance, if the 'p* 

prisoners are still desirous of having their evidence. In a case in which this was not done, 
and the case was closed without farther enquiry, the proceedings were returned that the 
omission might be supplied. N. A. R. voL 5, page 94. 


462. On a trial before the sessions, if the prosecutors or witnesses are Mahomedan or 
Hindoo women of a rank and situation in life, which, according to the customs and prejudices 
of the country, would render it improper to compel them to appear in a court of justice, and 
if their evidence is deemed necessary, and the case is of such a nature as to admit of its be- 
ing taken by commission, the judge is not to require the attendance of such women, but is to 
depute persons to take their evidence. Beng. Reg. IX. 1793, sect 48. Ced. Prav. Reg. YII. 
1803, sect. 16. 

463. It is held as a general rule, that the examination of absent witnesses cannot be 
received in a criminal trial, and that their personal attendance is necessary. Const. No. 1280. 


If wltneMe^t ar« 
Mahomedan or 
Hindoo ladiei of 
rank. 


Examina- 
tion of ab- 
sent witness- 
es* 


464. And the evidence of witnesses for the prosecution in a sessions trial cannot be ruie^such^STnot 
taken except in the presence of the accused. Const. No. 658. N. A. R. vol. 1, page 800. 

465. But the evidence of any person on oath before the magistrate, duly attested and d»^or 

proved, would be available as evidence on the trial in case of the death or unavoidable ab- »n»wiidabie nb. 
sence of such person. G. O. No. 42 of vol. 3. 


466. It is lawful for any court and the several judges thereof, in every civil proceeding 
depending in such court, upon the application of any of the parties to such proceeding, to 
order the examination, upon interrogatories or otherwise, before any officer of any such court, 
or other person or persons named in such order, of any witnesses within the jurisdiction of the 
court where the proceeding is depending, — or to order a commission to issue to any subor- 
dinate court for the examination of such witnesses upon interrogatories or otherwise, — or to 
order a commission to issue to any other court for such examination of witnesses at any place 
out of such jurisdiction, — and to give such directions for taking such examinations as appear 
reasonable and just. Any court to whom such commission is directed, is to take the exami- 
nation in open court in all cases, where witnesses are able to attend in court, and are not 
exempted from attendance by law, absolutely, or at the discretion of the court Under spe- 
cial circumstances such commissions for taking 'evidence out of jurisdiction, may be directed 
otherwise than to a court Act VII. 1841, sect 2. 


Commission to 
be issued to officer 
of court, or other 
persoa, within ju- 
risdiction, or to a 
subordinate court ; 


or to any court 
beyond jurisdic- 
tion ; 


ortosny penon 
beyond jurisdic- 
tion. 


467. When an order is made for the examination of witnesses within the joriscUction of 
the court, such court or any judge thereof may command the attendance of any person to be 
named in the order, and may direct the attendance of any such person to be at his own place 
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reqtlired at the 
court or elsewhere. 


Disobedleuee on 
the part of the wit- 
ness summoned. 

Re-imbursement 
of expenses of wit- 


Examinations to 
be taken on oath. 

False evidence 
therein peijury. 


Court to satisfy 
itself with the rea- 
son for the non- 
attendance of wit- 
ness; 

and to enquire 
for his place of re- 
sidence, and the 
nearest court 
thereto. 

The commission 
to be directed to 
such court { but if 
doubt, to judge of 
district ; 

who mar direct 
it to subordmato 
court. 

Deposition so 
taken not evidence 
without consent 
unless deponent is 
beyond jurisdic- 
tion, or dead, or 
sick, or distant 
more than fifty 
C 088 , or exempted 
from personal ap- 
pearance, or at 
discretion of court 
even though such 
cause has ceased. 

If deposition is 
duly certified, 
proof of the signa- 
ture of such certi- 
ficate is not re- 
quired. 


of Tesidmee or else^rhere, if necessary oonTenient, dnd to produce all neoessary doouinents 
wad papers. Wilful disobedience to any such onler is to be deemed a contempt of court, and 
is punishable as in other cases of refusing or neglecting to gire testimony. Every person 
whose attendance is required under this Act is entitled to the like payment for expenses and 
loss of time as upon attendance in court in cases where such expenses are allowed. Act 
VII. 1841, sect 3. 

468. All such examination^ are to be taken on oath, or affirmation, where an affirma- 
tion is admissible or required. And any person wilfully and corruptly giving any false 
evidence, or procuring such to be given, is to be deemed guilty of perjury, or suboniation 
thereof. Act VII. 1841, sect 4. 

459. Before issuing any order or commission under this Act, the court or judge is to be 
satisfied that there is good reason for believing that the witness will be unable to attend at 
the usual time for examination by reason of absence from the jurisdiction, sickness, or other 
cause allowed by law ; and is to make particular enquiry as to the residence of the witness, 
and as to the court (of the same or inferior degree) which is nearest to such place of residence ; 
and the commission is ordinarily to be directed to such court of equal or inferior degree 
as may most conveniently execute the same. But, if there is doubt as to the most conve- 
nient court, the commission may bo directed to the judge having jurisdiction in the district, 
within which it is to be executed ; and such judge may at his discretion execute the com- 
mission in his own court, or direct it to any subordinate court iu his district, which is to have 
the same effect as if it had in the first instance been so directed. No deposition taken under 
this Act, except as hereinafter mentioned, is to be read in evidence without the consent of the 
party against whom it is offered, unless it is proved that the deponent is beyond the jurisdic- 
tion of the court, — or dead, — or unable from sickness or infirmity to attend to be personally 
examined, — or distant without collusion more than fifty coss,— or exempted by law absolutely 
or at the discretion of the court from personal appearance, — or unless the court at its discre- 
tion dispenses with the proof of any of the above circumstances,— or authorizes the deposi- 
tion of any witness being read in evidence, notwithstanding proof that the causes for taking 
such deposition have ceased at the time of reading it ; and after the witness has been produced 
and has delivered his testimony, the court may at its discretion authorize the reading of the 
deposition. All depositions taken under this Act, being duly certified, may be read at the 
discretion of the court without proof of the signature to such certificate. Act VII. 1841, 
sect 5. 


Such commis- 
sions may be ex- 
aented within li- 
mits of supreme 
court ; and are to 
be directed to 
court of requests. 


470. Any court, other than one of Her Majesty’s courts, or any judge theieof, may 
issue such commissions and orders to be executed within the local limits of the jurisdiction 
of Her Majesty’s court ; and all such commissions or orders, except when directed otherwise 
than to a court, are to be directed to a court of requests having jurisdicUon within such 
fimits or any part Uiercof. Act VII. 1841, sect 6. 


They may 471. Soch Commissions and orders may be issued for execution within the territories of 

he exeeoted within ■ j . . 

feicigo territories, prmces and states m alliance with the Company; and all persona therein, being in ^ 
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lervioe of tho Oompany, are required to pay obedianee thereto i and for disobedience thereof, Punishment of 
on being found within the jurisdiction of the court or judge issuing such commission or peijury on th« 
mrder, are punishable in like as if such offence had been committed within such 

jurisdiction ; and for giving false testimony under the same are punishable by any court of 
justice within the territories of the Company. Act VII. 1841, sect 7. 

472. When the evidence of an absent witness is required out of the jurisdiction of the Disobedience of 

court, in which the proceedings for which the evidence is wanted are pending, and the com- 

mission is directed to any court, such court may punish the wilful disobedience of any 
such order as aforesaid as a contempt, notwithstanding it has not itself made such order, 
with the same amount of punishment as in other cases of refusmg or neglecting to give 
testimony. Act VII. 1841, sect 8. 

473. When the evidence of a prisoner confined in another district is indispensable, the the evi- 

• . . • 1 • , P 1 1* • • 1 • « 1 • . , dcnceofa prisoner 

court requiring it is to request the magistrate ot the district in which the prisoner is confined in another ^strict 
to send him to such court, informing the nizamut adawlut of the step thus taken ; and it is 
competent to a magistrate, on such emergent requisition, to forward the prisoner, reporting 
at the same time, for the information of the nizamut adawlut, his compliance witli the 
requisition, and eventually the prisoner’s return to his jail C. O. No. 58 of voL 3, /F. P. 

474. The magistrates are to pay to all prosecutors and witnesses, who appear to be Indigent 
actually in need of such assistance, a daily allowance of two annas each, during their 
attendance on the sessions, and the same allowance for as many days as in their opinion 

may be sufficient for such prosecutors and witnesses to come from, and return to their Diet money to be 

paid daily. 

respective homes. Beriff. Reg. IX. 1793, sect 26. Ced. Prov. Reg. VI. 1803, sect 26. 

475. This allowance is not to be given indiscriminately to all prosecutors and witnesses 
in attendance on the sessions ; but is to be restricted to such persons, attending the sittings 
of the session judge, as are really indigent, especially when they have been long detain- 
ed from their usual occupations. C. O. No, 91 of vol. 1. 

476. All witnesses to confessions, whether before the police or magistrates, are to have witnewestoroii- 
their expenses paid for attendance on the sessions trial, at the rate laid down in sect 26, Reg. (liT ** "* 
IX. 1793. C. O. No.74ofvol. 4. A. i». 

477. The magistrates, in paying the prescribed allowance to indigent prosecutors and 
witnesses, are to be careful to ascertain the actual attendance of the parties on the court ; and tendance, 
are to establish such checks, as appear most effectual, to guard against overcharge by the 
native ofiicers. (a) The bills fur diet money are to be countersigned by the judge. C. O. No. 

75 of vol. 1. 

478. At the commencement of a toial before the sessions, the judge is to ascertain what Check tobeesta. 
witnesses mentioned in the calendar are in' attendance, and to make a mark opposite the 

names of the absentees and, on the termination of the trial, having demanded from the 
magistrate’s narir a statement of his account for the diet money, he is to have the persons 

(a) A form of a register of aabsUteace money has been prescribed for the use of officers in charge of sub-divisions. See 
Appendix B. No. 29. ^ 

2 B 
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Stated to have received it brought before him, and to direct whatever may be doe to them to 
be paid in his presence. G. O. No. 125 of vol. 2. 


pbttv cASBg. 479. No process is to be issued for the attendance of witnesses on any charge of adultery, 
*** fornication, calumny, abusive language, slight trespass, or inconsiderable assault, unless the 
moMy! ***** , person by whom such charge is preferred, deposits in the hands of the nazir a snfBcient sum 

for the maintenance of the witnesses who may be summoned on bis application (being persons 
residing at a greater distance than five coss from the magistrate’s cutcherry) for their sup- 
port, at such rate as may be fixed by the magistrate in each case, not being however in any 
instance less than one anna, or more than three annas, per day for each witness. Beg. IlL 
1812, sect 2, cl. 1. 

f®r magistrates to regulate the amount of diet-money required for 
of diet-money to be witnesses in petty cases, with reference to the probable period such witnesses may have to be 
uwiig: out process, in attendance; and m the event of prolonged detention of witnesses to direct the deposit of 
any furtlier sum which to the said magistrates may seem requisite. Act VIL 1846. 

When diet money 481. This Tule docs not require the subsistence money of witnesses to be lodged, until 

is to be lodcfed. • j • i . <1 . ^ . 

the prosecutor is desirous of taking out process to procure their attendance; — and the 
witnesses should not be summoned^ until the magistrate is prepared to take up the case. 
Const. No. 221. 


Diet money to he 482. If the detention of the witnesses from their homes is less than the period fixed, 

pftKl only for the .it. * » 

&<mhome entitled to subsistence only during the period of their absence in attending at the 

magistrate’s cutcherry, in proceeding thither, and in returning to their homes; and the 
surplus of the deposit is to be returned to the prosecutor. Reg. Ill, 1812, sect 2, cL 2. 


Further deposit 
to be made at the 


483. On the other hand, if the detention is for more than the period fixed, the pro- 
8^Sd‘**^riX ‘or secutor is to deposit, at the expiration of it, such further sum as is necessary for the sub- 
sistence of the witnesses during a further prescribed period, until the case is disposed of, 
or the witnesses discharged. If the prosecutor fails to make the prescribed deposit, the 
complaint is to be immediately dismissed. Reg. III. 1812, sect 2, cl. 3. 


the ca!»e to 
ilnmissod. 


«PPuSbio"iniy“to foregoing provisions do not apply to cases of mat/Aem, actual affrays, or 

Stibw assemblies of the people, requiring the immediate interposition of the police for 

vemment to pay. the maintenance of public tranquillity. In such cases, as well as in heinous offences, the sub- 
by sistence of indigent prosecutors and witnesses is to be defrayed by government If, however, 
of the^ caiM!. a prosecutor in any instance, by an exaggerated and perverted representation of the case, 
procures process to be issued against any person for any such crime or misdemeanor, and it 
appears on inquiry that the case is nothing more than a trifling offence, such prosecutor is to 
be held accountable for whatever sum appears due for the subsistence of his witnesses on the 
principles stated above. Reg. III. 1812, sect 2, cL d! 


Nazir to keep 
account of such 
sums. 


485. It is the duty of the nazif to keep an accurate and particular account of all sums 
received and disbursed by liim on account of the subsistence of witnesses under these rules, 
which is to be inspected monthly by the magistrate or his assistant Reg. III. 1612, sect 2 
cl. 5. 
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486. Magi8trate8 are to conform strictly to the foregoing rules ; and are to be careful to 
ascertmn that indigent witnesses are, on all occasions, supported either by the prosecutor or 
by the state, during the time of their detention from their homes, whether the case is pending 
before the session judge or otherwise. All criminal charges are to be speedily disposed of, so 
that witnesses may be detained for as short a period as is practicable at the sudder station. 
C. O. No. 69 of voL 3. 

487. Magistrates are required to prevent the prolonged detention of witnesses, by 
taking care that no unnecessary delay occurs in their examination by the mohurirs, or in 
the perusal of their depositions and cross-examination by the magistrate. To this end all 
magisterial officers are required to keep a diary, in prescribed form,* which is to be pre- 
pared and filled up according to directions contmned therein. C. O. No. 194 of vol. 3. 

488. To have all the chalans of witnesses summoned in criminal cases brought before 
thema^trate instead of their being, as is usual, taken to the nazir; and to receive so 
many chalans only as could probably be disposed of during the day, postponing any others 
presented by the witnesses till the next day ; is a deceptive and wrong method of making the 
despatch of business appear greater than is actually the fact, and is strongly condemned. 
C. 0. No. 1559, December 18th, 1854. fV. P. 

489. Subpoenas to prosecutors and witnesses are to be drawn out according to pre- 
scribed form, * and to be served by a single burkundaz. Darogahs are strictly prohibited 
from delivering summonses to parties or their agents, to be served on their own witnesses. 
Reg. XX. 1817, sect 23, cl. 1. 

490. Prosecutors and witnesses, whose attendance is necessary at the criminal courts, 
are to execute mochulkas t before the police officers to appear before the magistrate on a 
Bi>ecific day, which is to be the day whereon the accused is bound to appear, if admitted to 
bail, or expected to arrive at the magistrate’s place of residence, if forwarded under custody: 
— ^the police officer, in whose presence the mochulka is executed, is to forward it with bis 
report to the magistrate ; and is to deliver to the prosecutor or witness a despatch addressed 
to tiie magistrate and drawn out in prescribed form4 which such person is to deliver himself 
to the magistrate, unaccompanied by any officer of police. Reg. XX. 1817, sect 23, 
cl. 2. 

491. Such mochulkas may be taken on plain paper. Const No. 679. Reg. X. 1829, 
sched. B, art 1. 

492. Police officers are prohibited from subjecting prosecutors to any degree of re- 
straint, except when their complaints appear on inquiry to be false and inalicious.§ Reg. XX 
1817, sect 23, cl. 3. 

493. Police officers are not to subject witnesses to any restraint or unnecessary incon- 
venience, nor to require them to give security for their appearance ; but if a witness refuses 
to atte nd, or to execute the recognizance directed above, the police officer presiding at the 
thima may forward him under custody to the magistrate’s court Reg. XX 1817, sect 23} 
cl. 4. 


Magistrate to 
conform strictly to 
the above rules. 

Indinnt witness* 
es tobe suf^rted 
in all cases w^her 
before the sessions 
or otherwise. 


Detention of 
witnesses. 


* V. Appendix B, 
No, 13. 


The diary should 
show truly the - 
number of witness* 
es in attendance. 


PoUee. 

Bubpmnas how to 
be served. 

ApperuUx A. 
No. 9. 


Mochulkas to ap- 
pear before mag^- 
trate. 

t V. Appendix A. 
No$, 33 and 39. 


X r. Appendix A, 
No. 40. 


To be taken on 
plain paper. 


Prosecutors not 
tobe snbjected to 
restraint. 

§ r. 11891. 


Witnesses not to 
to be subjected to 
restraint. 
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494. Any species of maltreatment inflictsd on a witness by a police officer, landholder, 
or fanner, or by any other person whaterer, with a view to procure information, subjects the 
offender to exemplary punishment on conviction before the magistrate or sessions court 
Keg. XX. 1817, sect 19, cl. 2. 

Power to eompd 495. Police officers do not poBsess authority to compel the appearance before them of 

persons acquainted with the commission of offences. Const No. 189. 


SECTION VII. 
OF OATHS. 


The Mahomedan 496 . The kazi-ul'kuzat and muftis of the nizamut adawlnt have declared that 
onado^B^rohlbit there is no prohibition against an oath to the truth being taken by Mussulmans in any 
the ttkmg oaths. although it is not required by the Mahomedan law to give validity to evidence 

in judicial cases. And from the report of the pundits of the sudder dewanny adawlut, 
it appears, “ that the Hindoo law not only authorizes, but requires, the oaths of wit- 
nesses in civil and criminal cases ; and prescribes the form in which oaths may be adminis- 
tered to persons of various tribes, regard being had to the importance of the matter 
in dispute : that no person of whatever rank is prohibited from taking an oath in a court 
of justice; nor is there any objection grounded on law or usage against administering the 
oaths prescribed by law ; that Brahmins, rii'klly observant of the duties of the priesthood, 
are exempted by one ancient author ( Gotum) from taking an oath, and may therefore be 
heard as witnesses upon their simple affirmation ; but that the other authorities of the law, 
which do not contain this exemption, prevail over the single text of Gotum, and declare 
no dispensation in favor of any description of persons, and pronounce no form of oath 
sinful, excepting as far as the soodra cast is restricted from handling certain idols ; and that 
tlie form of swearing by the water of the Ganges, and by copper and toolsy, is virtually 
sactioned by many shasters ; but that other prescribed forms are of equal validity ; and 
that all oaths, made by laying the hand on any symbol or image of the deity, have the gnmo 
obligation.” Keny. and Ben. Reg. L. 1803, preamble. Ced. Prw. Reg. VIII. 1803, sect. 
25, cl. 1. 


declaration formerly authorized or required by law, every 
Hted^uid Ms- individual ef the Hindoo or Mahomedan persuasion is to make affirmation to the following 
effect “ I solemnly affirm in the presence of Almighty God, that what I shall state ahaH 
be the truth, the whole truth, and nothing but the truth.” Act V. 1840, sect. 1. 


Mode of making. 498. It is not requited diat the deponent should sign bis name to any Written affirma- 
tion ; he should merely read it oat in court, or it should be read out to him and repeated by 
him before giving his deposition; and at the head of his written dapositiem it shonld be 
TmiBlatious. stated that he was sworn according to the provisions of Act V. 1840. Traaslatiotu of the 
• affirmation are given in Bengalee and Urdu for Mahomedans and Hindoos;* if it ia 
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necessary to use the Bengalee form for Mahomedans, the term used to designate the 
Supreme Being, by persons of that persuasion, is to be substituted. 0. 0. L. P. No. 44, 
rr. P. No. 48 of voL 3. 


499. The evidence of witnesses should not be taken down prior to the administration Affimutaon to be 
of the solemn declaration under Act V. 1840; the wording of which, "what 1 thaU state deoce i« witteo. 
shall be truth,'’ is rendered unmeaning, if it be administered tnbuquenily, and not prevUnuly 

to the record of the deposition. 0. O. No. 104, January 27th, 1854. W. P. 

500. The word " huluf,” which means an oath, is not to be used as the translation of T(*nsi«tion of 
the affirmation, substituted for an oath by Act V. 1840, in recording the evidence of witnesses 

in the criminal courts. The affirmation is to be rendered by the corresponding term 
“ ikrar.” 0. O. No. 93 of voL 4, fF. P. The prescribed Bengalee term is " protigya.” 

Reports L. P. 1852, part 1, page 70. 

501. Police officers are in the same manner to make use of the same form in all cases, pouee - u r m to 
wlierein they are authorised by the regulations to take a deposition on oath. C. O. 

No. 117 of voL 3. 


502. A police mohurir has no power to administer oaths except in the absence of the Police mohurfr 

• cuknot udminiBtpr 

daragah ; and the latter has no authority to delegate his power of administering oaths when oath, 
present N* A. R. vol. page 386. 


503. If any person, making such affirmation, wilfully and falsely states any mat- 
ter or thing, which if sworn to before the passing of this Act would have amounted to 
perjury, — he is to be subject in all courts to the same punishment, to which persons con- 
victed of perjury were subject before die passing of this Act Act V. 1840, sect 2. 

504. Any person causing or procuring another to commit such offence is to be sub- 
ject in all courts to the same punishment, as persons convicted of subornation of per- 
jury before the passing of this Act Act V. 1840, sect 3. 

505. The punishment for perjury is not incurred, when the oath has been taken 
before a person not duly authorized to administer it ; or in a place in which a court cannot 
legally be held ; or when the deponent has been improperly required to give evidence on oath. 
See chapter on perjury. 


Such affirmatioa 
has the same force 
as an oath in re- 
gard to peijury. 


And subornation 
of peijury. 


506. This Act does not extend to any declaration or affirmation made in any of Her 
Majesty’s courts of justice. Ax:t Y. 1840, sect 4. 

507. The words in sect 4, Act Y. 1840, " Her Majesty’s courts of justice” are not to 
be deemed to mean or extend to the courts of the justices of the peace. Act IL 1647. 

508. The commanding officer of any military station occupied by troops in the ser* 
vice of the Compeny, is cempetent to administer, witiun the limits of saoli station, any oath 
which a jnstice of tiie peace is competent to administ^ witiiin the said territories ; ’and atoch 
oath is of the same effect as if taken before a justice of the poace. Act IX. 1836. 

509. A military court of inquiry has no power to administer an oath. N. A. B. vol. 3, 
page 171. 


Act doeq not 
extend to H. M.’s 
courts of jusUce. 

Justices of peace 
are to administer 
oaths according to 
Act V. 1840. 

Commanding 
oi&oe of military 
station may ad- 
minister. 


But not milita- 
ry conrt of inqui- 
ry. 
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SUBJECTS KELITINO TO THI CONDUCT OF CASES. 


Rule* for OX- 
■mfaatioss. 

By whom. 

Judge, ftud na* 
tive judieial offi- 
cers. 

Magistrates. 


Must be in the 
presenoe of the 
presiding officer. 


Locality. 


Language. 
According to the 
wish of the de- 
ponent. 


But must be in 
that in which deli- 
vered. 


European wit- 
ness. 


Certification. 


Deposltioii must 
be read over to 
witness. 


SECTION VIII. 

OF EVIDENCE. 

510. Every witness or prisoner examined by a session judge is to be examined ex- 
clusively and entirely in the presence of that officer ; and the same rule is applicable to 
all native judicial officers entrusted with criminal jurisdiction. C. 0. No. 220 of vol. 2, 
para. 2. 

511. A pressure of pnblic business may occasionally oblige magistrates, joint magis- 
trates, and their assistants, to empower their native officers to record the depositions of 
parties in cases before them ; but such proceedings are to be confined entirely to matters of 
minor importance. The examinations of prisoners are in all cases to be taken exclusively 
and entirely before the magistrate, or other officer, without any preliminary or partial 
examination before a native officer ; and in all instances depositions are to be taken in the 
presence of the European officer presiding. C. O. No. 58 of vol. 1 ; and No. 220 of voL 2, 
para. 4. 

512. A deposition taken on oath in a private dwelling is illegal, and a charge of per- 
jury cannot be sustained on such a deposition. Const. No. 627. 

513. All examinations of parties and witnesses are to be taken down in the language 
and character, in which the person examined may desire to have it recorded. Beng. and 
Ben. Reg. IV. 1797, sect. 7, cl. 2. Ced. Prov. Reg. VII. 1803, sect. 18, cl. 1. 

514. The rule originally prescribed in sect. 16, Reg. IX. 1793, that all examinations 
and depositions are to be written in the language in which the deponents are most conver- 
sant, is superseded by the above provision. Const. No. 204. 

515. But officers are strictly prohibited from taking down the examination of parties 
or witnesses in any other language than that in which it is delivered. C. 0. No. 220 of 
vol. 2, para. 7. 

516. The deposition of an English witness must be be recorded in English, and a 
translation of it prepared by the court and annexed to it Const No. 1035. 

517. The person examined, whether party or witness, is to be allowed to read tbe exa- 
mination when finished ; or, if unable to read, it is to be read to him ; after which, if he 
admit the record to be correct, he is to affix his name or mark to it ; and the officer, before 
whom it is taken, is to certify the same under bis official signature on the original record ; 
as well as on a translation thereof, to be annexed to the original, if it has not been taken in 
the vernacular. Beng. and BetL Beg. IV. 1797, sect. 7, d. 2. Ced. Prov, R^. VIL 1803, 
sect. 18, cl. 1. 

518. A person charged with perjury was acquitted because his deposition was not 
read over to him, and because it was not authenticated, under the preceding rule. Reports 
L, P, 1853, part 1, page 560. 



BOOK 1.— KiBATTBK I1I.-~«1CT10N YIIL— XTISXMCB. 


103 


519. No signatore, or mark in lien of signature, of a witness, is to be attached to the 
record of his deposition, until after such deposition has been read orer to him. It is then 
to be attached immaUateltf below such deposition, and is to be repeated on every occasion of 
the re-examination of the witness. G. O. No. 74 of vol. L. P. 

520. Native judicial oiScers entrusted with criminal jurisdiction are to certify, at the 
end of each deposition or examination, in the Persian language, in the mode indicated in the 
note,(<i) tliat the same has been taken in their presence. C. O. No. 220 of vol. 2, para. S. 

521. The same rule is applicable to magistrates and other European officers; but in 
cases of a heinous nature, and in all cases in which a commitment may be made, the deposi- 
tion or examination is to be certified in the English language, and in the following manner : 
for a witness or prisoner — Taken before me (or taken before A. B. serishtadar, and 
duly explained in my presence) this 27th day of January 1837. — C. D. Magistrate.” 0. O. 

No. 220 of voL 2, para. 6 ; and No. 11 of vol. 1. 

522. The following admonition is to be repeated to witnesses in the language which examination. 
they best understand, immediately after they are sworn: — In delivering your evidence be^TOD'to°”wit" 
under the oath now administered, you are required to declare the truth, the whole 

truth, and nothing but the truth 1 You are carefully to distinguish what you personally 
know as an eye-witness, or otherwise, from what you have beard from others ; and are 
solemnly bound to answer all questions put to you on the trial before the court, without any 
regard to the prosecutor or prisoner, to the best of your information and belief.” Benff. and 
Ben, Reg. IV. 1797, sect. 7, cl. 6. Ced. Prao. Reg. VII. 1803, sect 18, cl. 5. 

523. Judges are to record upon their proceedings that the foregoing admonition has 
been repeated to the witnesses as above directed. They are also to remind witnesses of the 
admonition, whenever in the course of their examination there may appear occasion for it 
C. 0. No. 16 of voL 1. 


He mutt sign at 
the end. 


Native judicial 
officers. 


Magistrates. 


524. The court called the attention of the magistrates to an evil of a serious Depositions 

nature, which is to be observed in the manner in which evidence is often recorded. Several 
witnesses are brought forward to prove a particular point in a case, and their depositbns are 
taken down by the same mohurir : when these depositions are read over, they will be 
found to be nearly identical, not merely as to the point at issue, but in the order of the 
narrative, the form of expression, and the description of the circumstances under which each 
witness happened to be present. The court request the serious attention of the magisterial 
authorities to this point, and they desire that every endeavour may be used to have the 


gU v-Jlofi (ojij U li) at— -U (o) 

'i LsC*V*jVil U) »)/ vjPli ^ ySsfsj 

A all * 
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SUBJECTS RBLATIKQ TO TAB CONDUCT OP CASES. 


Letding qties« 
tiottsto be Avoid* 
ed. 


CroM-ezaminA* 

tion. 


Particulars re- 
garding deponent 
to be noted. 


Rule regarding 
circumstantial evi- 
dence. 


Party allowed to 
eroee-ezaiDiDe and 
diacredit his own 
witness. 

♦ Seepara^ 684. 


Former state- 
ment admissible 
to corroborate a 
witness. 


de|>ositioiis recorded on each occasion in the notoal words of the deponent Magistrates 
wUl, however, find their time well employed, if, previously to the examination of the 
witness in any case, they make themselves sofficientiy acquainted with the facts of the 
charge, so as to point out to the mohnrir, who records the depositions, what evidence is 
material, thus enabling him to' reject the garrulous and irrelevant histories of immaterial 
events, which are too often entered as part of the deposition. C. 0. No. 16, June 21, 
1855. 

525. In the examination of witnesses, leading questions, suggestbg an answer, or having 
a tendency to such suggestion, are to be avoided, and the interrogatories to them are to 
be proposed in such general terms as. may bring forth all the information they possess, 
and lead to a discovery of the troth. With this view the parties are to be allowed to 
cross-examine the witnesses, and the presiding officer should also cross-examine them, 
when necessary. Beng. and Ben. Reg. IV. 1797, sect 7, cl. 3. Ced. Prov. Reg. VIL 1803, 
sect 18, cl. 2. 

526. All examinations of parties and witnesses, besides the name of the person examin- 
ed, arc to specify the name of his or her father, and if a married woman the name of her 
husband, also the reli^on, caste, profession, and ago ; and the village and pergunnah in 
which they reside. Bei^, and Ben. Reg. IV. 1797, sect. 7, cl. 4. Ced. Prm. Reg. VII. 
1803, sect 18, cl. 3. 

527. . When any stolen property, or instruments of violence stated to have been 
found upon the prisoners, or in their houses, are produced, the prosecutor and any witnesses 
brought to give evidence thereupon, are to be carefully examined relative to the identity of 
such property, or instruments recognized by them, and the circumstances of their being 
found. The principle of this rule is to be applied in all instances of circumstantial evidence 
to which it is applicable. Beng. and Ben. Reg. IV. 1797, sect 7, cl. 5. Ced. Prm. Reg. 
VII. 1803, sect 18, cl. 4. 

528. The party at whose instance a witness is examined may, with the permission of 
such* court or person, cross-examine such witness to test his veracity, in the same manner 
as if he had not been called at his instance, and may be allowed to show that the witness has 
varied &om a previons statement made by him. Act IL 1855, sect 30. 

529. In order to corroborate the testimony of a witness, any former statement made 
by such witness, rdatingto the same fact, at or about the time when the fact took place, 
or before any authority legally competent to investigate the fact, shall be admissible; and 
for that purpose a copy of any deposition or statement taken before any court, judge, justice 
of the peace, magistrate, or person lawfully exercising the powers of a magistrate, or before 
a commissioner or superintendei^ for the snppressbn of thuggee or dacoity, in the dis- 
charge of his duty, shall, if certified by such court, judge, or other officer above-mention- 
ed, under his hand or the official seal of the court, or under the hand or official seal 
of such judge, to be a true copy of such deposition or statement, without farther proof, be 



BOOK I. CHAPTIB IIL— «BCTIOK Till.— XTIDBHOE. 


105 


received taprimi facie evidence that such deposition or statement was made, and that it was 
made at the time and place, and under the circumstances, if anj, which shall he stated in the 
certificate or on the face of thp deposition or statement Act II. 1855, sect 81. 

530. A witness shall not be excused from answering any question relevant to the 
matter in issue in any suit or in any civil or criminal proceeding, upon the ground that the 
answer to such question will criminate, or may tend, directly or indirectly, to criminate 
such witness, or that it will expose, or tend, directly or indirectly, to expose such witness to 
a penalty or forfeiture of any kind. Provided that no such answer, which a witness shall 
be compelled to give, shall, except for the purpose of punishing such person for wilfully 
giving false evidence upon such examination, subject him to any arrest or prosecution, or 
be used as evidence against such witness in any criminal proceeding. Act IL 1855, sect 32. 

531 But he may be arraigned on a crime admitted in the deposition, provided it be 
proved by other evidence. N. A. R. voL 2, page 14. Reports L. P. 1852, part 1, page 695. 

532. A witness in any cause may be questioned as to whether he has been convicted 
of any felony or misdemeanor, and upon being so questioned, if he either denies the fact or 
refuses to answer, it shall be lawful for the opposite party to prove such conviction. Act IL 
1855, sect 33. 

533. A witness may be cross-examined as to previous statements made by him in 
writing, or reduced into writing, relative to the subject matter of the cause, without such 
writing being shown to him ; but, if it is intended to contradict such witness by the writing, 
his attention must, before such contradictory proof can be given, be called to those parts of the 
writing which are to be used for the purpose of so contradicting him. Provided always, that 
it shall be competent for the judge, at any time during the trial, to require the production of 
the writing for his inspection, and he may thereupon make such use of it for the purposes of 
the trial as he shall think fit. Act II. 1855, sect. 34. 

534. A witness shall be allowed before any such* court or person aforesaid to refresh 
his memory by any writing made by himself or by any other person at the time when the 
fact occurred, or immediately afterwards, or at any other time when the fact was fresh in 
his memory, and he knew that the same was correctly stated in the writing. In such case 
the writing shall be produced and may be seen by the adverse party, who may, if he choose, 
cross-examine the witness upon it Act II. 1855. sect 45. 

536. Whenever a witness may refresh his memory by reference to any document, 
he may, with the permission of the court, refer to a copy of such document, provided the 
court or person, under the circumstances, be satisfied that there is sufficient reason for the 
non-production of the orginaL Act II. 1855, sect 46. 

536. Session judges are to be careful to notice on their proceedings any material dif- 
ference between the depositions of the same witnesses before them and the magistrates ; and 
are to question the witnesses thereupon and to record their answers ; but the depositions 
taken before the magistrate are not to be read before the sessions court in the presence of 

D 2 


WitneM bouod 
to aotwer crimi- 
nating questions. 


But such evi» 
deuce cannot bo 
used against him. 


But that would 
not prevent his in- 
dictment on other 
evidence. 

Witness may be 
examined as to con- 
viction for felony. 
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tion as to previous 
written statements ; 


and use of them by 
judge. 


Refreshing me- 
morj' of witness. 

* See para* 584.. 


Court may per- 
mit a copy of docu- 
ment to be u«ed to 
refresh memory. 
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in hi') depositions 
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and judge. 

Dopoiitioo before 
magistrate not to 
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SUBJECTS EBUATING TO THE CONDUCT OF CASES. 


be read in sessions 
court) till witness 
has given evidence. 


Witness for de* 
fence must be exB> 
mined ; 


and cross examin- 
ed if necessary. 


Prisoner object- 
ing to his own 
witnesses. 


Evidence for pro- 
secution must bo 
taken in presence 
of accused. 


In a magistrate’s 
court prisoner may 
recall witnesses for 
prosecution. 


Witness accused 
of perjury should 
be examined on the 
charge without 
oath. 


Strangers may 
take notes of 
evidence. 


CompetencT- 

Former convic- 
tion. 


Witness pevi- 
ottsly convicted on 
the same charge. 


the persons who gave the same, until they have been re-examined before the sessions 
court. Bctiff’ and Btiu Reg. IV. 1797, sect. 7, cl. 7. Cerf. Ptov, Beg. VII. 1803, sect. 18, 

cL 6. 

537. A judge has no authority to decline examining the witnesses of a defendant, of 
whatever nature their evidence may be, though he attaches no weight to their testimony. 
N. A. R. vol. 6, page 12. 

538. Witnesses for the defence, like other witnesses, should be examined on the points 
to which they are summoned to testify, and cross-examined regarding statements made by them 
in answer to the prisoner’s questions, if their statements appear to require it; and their per- 
sonal knowledge of the circumstances which they are cited to prove should be closely 
scrutinized. C. 0. No. 2 of vol. 4. L. P. See section " of the sessions.” 

539. If a prisoner objects to examine his own witnesses on the ground of their having 
been tampered with by the prosecutor, the session judge ought not to examine them. Const. 
No. 1203. N. A. R. vol. 5, page 115. 

540. The evidence of witnesses for the prosecution, even in proof of the prisoner’s 
confession, in a trial in the sessions court cannot be taken in the absence of the accused. 
Const. No. 658. N. A. R. vol. 1, page 300. See section “of the sessions.” 

541. Whenever a defendant, summoned after the taking of evidence for the prosecution, 
makes, upon his appearance, in whatever manner, a request that the witnesses, who were so 
examined before the issue of the summons, and before his attendance, should be called for, in 
order that they may be farther examined before himself, whether as to the point of bis recog- 
nition and identification, or as to any other point, it is tho plain duty of a magistrate again 
to send for those witnesses, and to have them re-examined, in the prisoner’s presence, as to 
any matter which he may indicate. And, semhle, it is unnecessary to re-call the witnesses, if 
the defendant does not make such request Reports L. P. 1852, part 2, page 663. 

542. A witness accused of having given a false deposition on oath cannot be examin- 
ed on oath as to the truth of such accusation, and then committed for giving fai no and 
contradictory statements; his defence should be taken without oath on a charge of perjury. 
N. A. R. vol. 6, page 91. 

543. It is not a criminal offence, to tako notes of tho deposition of a witness under 
examination and to communicate them to other witnesses in attendance. N. A. B. vol. 6, 
page 210. 

544. No person, by reason of any conviction for any offence whatever, is incompetent 
to be a witness in any stage of any cause, civil or criminal, before any court in the territo- 
ries of the East India Company. Act XIX. 1837. 

545. If convicts are required to give evidence they should bo examinefl on o n t h - 
N, A. R. vol. 5, page 37. 

546. Under the provisions of the above Act, tho conviction of a person of a criminal 
offence cannot be considered as a bar to his giving his evidence against or in favor of his 
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supposed accomplices in the same crimefa) ; but it rests of course with the judge to place 
such reliance on the evidence as it appears to deserve. CSonst Nos. 1117 and 1173. 

547. So, it was considejfjsd no sufficient reason for rejecting evidence to the defence, 
that the witnesses named bj the prisoner had been accused before the magistrate of partici- 
pating in the ofience charged, but released by that officer. N. A. R. vol. 2, page 413. 
Reports W. P. 1856, part 1, page 31. 

548. There is ^o legal impediment to the admission of a person to give evidence 
against his accomplices whether he be convicted and sentenced, or whether the trial as 
regards him is under reference to the nizamut adawlut Reports L. P. 1852, part 2, pages 
383 and 491. 

549. Of three persons who committed a murder in concert, one was apprehended at 
the time ; and, having been convicted on circumstantial evidence only, was sentenced as an 
accessary to transportation for life. Subsequently tlio other two were arrested, and being 
convicted on the direct evidence to tho murder of the accomplice already under sentence, 
in addition to the circumstantial evidence produced at the former trial, they were sentenced 
to death. Reports JL P. 1855, part 2, page 582. 

550. The following persons only shall bo incompetent to testify: 1. Children under 
seven years of ago who appear incapable of receiving just impressions of the facts respecting 
which they are examined, or of relating them truly. 2. Persons of unsound mind, who, at 
the time of their examination, appear incapable of receiving just impressions of the facts 
respecting which they are examined, or of relating them truly ; and no person who is known 
to be of unsound mind shall be liable to bo summoned as a witness, without the consent 
previously obtained of the court or person before whom his attendance is required. Act 
IL 1855, sect 14. 

551. Any person who by reason of immature age or want of religious belief, or who by 
reason of defect of religious belief, ought not, in the opinion of such court* or person, to be 
admitted to give evidence on oath or solemn affirmation, shall be admitted to give evidence 
on a simple affirmation, declaring that he will speak the truth, the whole truth, and nothing 
but the truth. Act II. 1855, sect. 15. 

552. In all such cases the alleged and apparent age of the person, and the queries 
and answers which have led to the conclusion that he is or is not, of capacity to be sworn, 
are to be fully and exactly recorded upon the proceedings. C. O. No. 23, November 24, 
1855, L* JP., and No. 1 of vol. 2. 

553. Such declaration should be recorded in the same way as the administration of an 
oath is set forth, at the commencement of the deposition. Reports JL P. 1856, part 1, 
page 869. 

554. Tho provisions in the last preceding section as to witnesses shall apply to testi- 
mony given by affidavit or otherwise in writing as well as to testimony orally delivered. 
Act IL 1855, sect. 16. 


or previonsly 
arcu»ed aud ac- 
quitted. 


Evidence of ac- 
complices is always 
admissible. 


Capital sentence 
had on the evidence 
of an accomplice* 
previously con- 
victed. 


Persons incom- 
petent to testify* 


Children and pre- 
sons of defective 
religions beUef to 
testify on simple 
affirmation. 

* Ste para, 584. 


Grounds to be 
stated, on which 
witnesses arc ad- 
mitted on simple 
affirmation. 


Provisions as to 
witness to apply to 
affidavits, die. 


(a) This decision of coarse reverses the precedent in N, A. R. vd. 2, page 25. 
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SUBJECTS BELATINO TO THE CONDUCT OF CASES. 


PuidshmeBt for 555. Aoj Buch witness wilfully giving false evidence shall be subject to be proceeded 
^ 1 ^ &iM evi- against in like manner, and to suffer, if convicted, the same punishment as if he bad been 
sworn and had committed wilful and corrupt perjury. The indictment or charge shall be 
varied so as to meet the case. Act II. 1855, sect. 17. 


No incompetent 
from interest in 
suit. 


Leprosy. 


556. No person shall, by reason of any interest in the result of any suit or of any 
interest connected therewith, or by reason of relationship to any of the parties thereto, be in- 
competent to give evidence in such suit Act U. 1855, sect 18. 

557. The fact of a witness bemg afflicted with leprosy does not bar the admission of 
his evidence. Const No. 726. 


Wto 558. The testimony of a wife against her husband may be received in corroboration of 

other evidence ; N. A. E. vol. 1, page 144 ; but the practice of summoning the wife, or 
’Near relation, other near relation, of a prisoner as a witness for the prosecution, excepting in case of urgent 
necessity, is highly objectionable. N. A. R. vol. 2, page 149 ; and vol. 6, page 27. 

559. The evidence of near relatives of the prosecutor is admissible in criminal trials. 
N. A. R. vol. 3, page 309. 


Wife in favor of 560. The wife of the prisoner being brought forward to substantiate his defence 

husband. * . 

(grounded on the murdered person having been detected in the act of adultery with her), 
her evidence was held to be inadmissible on account of the existing relationship between the 
parties. N. A. B. vol. 1, page 182. But under sect 14, Act IL 1855 (para. 550) she is 
not incompetent to give evidence. 


No new trial for 
J^jcction or impro- 
per reception of 
evidence. 


561. The improper admission or rejection of evidence shall not be ground of itself 
for a new trial or reversal of any decision in any case, if it shall appear to the court before 
which such objection is raised, that, independently of the evidence objected to and admitted, 
there was sufficient evidence to justify the decision, or that, if the rejected evidence had been 
received, it ought not to have varied the decision. Act II. 1855, sect 57. 


Act not to render 
inadmissible e\i- 
denco now admit- 
ted in the Cora- 
i courts. 


562* r^otbing in this Act contained shall be so construed as to render inadmissible in 
any court any evidence which, but for the passing of this Act, would have been admissible 
in such court Act II. 1865, sect 58. 


Value. 563 ^ In ^ affray attended with murder, the witnesses for the prosecution named 

evidenc^^^*^*^'^ before the sessions court as the actual perpetrator of the murder a particular prisoner, of 
whom they had made no mention before the magistrate : such variation was considered by 
tlie law officers, and the court, sufficient to nullify the whole of the evidence. But where 
the witness on trial varied from his evidence, as given in the thana report, only as to the 
extent of his personal knowledge, the variation was not considered material by the court 
N. A. R. vol, 1, page 236 ; and vol. 2, page 17.(a) 


fa) The terror of a panj? of robbers, not apprehended, may sometimes deter persons, who have seen them commit a 
robbery, from giving infomation against them. But If, when questioned by the local ofReet of poUee, immediately after the 
robbery, they deny having rcrognized any of the robbers, their subsequent testimony, in opposition to such denial, must be 
received with the utmost circumspection ; the more especiaUy as it is a frequent practice, when persons of notoitoiis or sus- 
pected character have been apprehended, to adduce false witresses for their conviction of some tpeciSc offence N, A. K. 
vol. 1, page 3, note. 
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564. The best evidence which can be procured must be adduced. Thus the lists of 
persons on whom processes had been served were not admitted until proved by the persons 
who kept the record of the issue of processes. Reports W. JP. 1854, part 2, page 661. 

565. A girl, having eloped from the house of her parents, returns some time after, and 
asserts that she is their daughter: the denial of her identity by the parents is not held con- 
clusive, as they are obviously interested in disclaiming the relationship. N. A. E. vol. 1, 
page 194. 

566. When the session judge argued for conviction of the prisoners from the futility 
of the defence, the court observed that attention should always chiefly and carefully be 
directed to the goodness of the evidence for the prosecution ; because, if the charge be not 
fully and satisfactorily established, it signifies little how worthless soever the defence may be. 
In this country persons charged with offences (supported by good or bad proof) never trust to 
their innocence, they invariably set up an alibi, or make a counter-charge reckless of its 
silliness or incredibility. Reports Z. P, 1851, page 392. 

567. Hearsay evidence is not admissible ; and inadmissible evidence should not be 
recorded, as it tends to create impressions in the mind of the judge unfavorable to the prison- 
er. Reports Z. P. 1852, part 1, page 174 ; and 1855, part 2, page 894. 

568. Except in cases of treason, the direct evidence of one witness, wlio is entitled to 
full credit, shall be sufficient for proof of any fact in any such court or before any such person.* 
But this provision shall not affect any rule or practice of any court that requires corrobora- 
tive evidence in support of the testimony of an accomplice or of a single witness ia the case 
of perjury. Act 11. 1855, sect. 28. 

569. But the trial must be referred for the orders of the court, under sect 5, Reg. 
XVII. 1817, if the futwa acquits on the ground of one witness being insufficient under the 
Mahomedan law. Const No. 634. C. O. No 48 of vol. 2. 


Bext evidence 
must be adduced ; 


but mav be set 
aside, uhen wit- 
ness has a personal 
interest. 


Proof must de- 
pend on the {rood* 
ness of the esidence 
for the prosecution. 


Hearray evid- 
ence inadmUible. 


Eridonce of one 
witness sufficient 
proof. 

^ See para* 5S4. 


570 . It is proper that the evidence of all parties present at the commission of a heinous the evidence 
crime should be taken by the magistrate for comparison and check if necessary, though it is not must be taken by 

maffistmte. 

requisite that the whole of the parties so examined should in the first instance be sent up as wit- 
nesses to the sessions. The session judge should have information of their depositions before the 
police, so that he may send for them if any point of doubt should arise. There might be in- 
stances in which suspicion might arise in the absence of statements from all parties present at the 
time of the alleged perpetration of a crime. It is necessary therefore to note on the record the 
cause of the non-examination of any such witnesses. Reports Z. P. 1852, part I, page 31. 

571. It is held as a general rule, that the examination of absent witnesses cannot be Evidonw of an 

• j. ••i.f «. 1 ubwDt imt 

rcceivea m a criminal trial, and that their personal attendance is necessary. It seems however 
tfiat evidence taken on oath before the magistrate, and duly attested and proved (as required 
in C. O. No. 54 of voL 2*), is available on trial before the sessions in the event of the pro^d' 

unavoidable absence of the witness. On this account magistrates are required invariably to ^ sir, 
take the evidence of the civil surgeon on oath. Const. No. 1280. C. O. No. 42 of vol. 3. 

But they cannot call upon the chemical examiuer to make an affidavit or a verbal deposition 

2 K 



110 


SlTBJKOTa BXLA.TIKG TO TBS CONOITCT OF CABSI. 


Chemical exami- before ih* chief msfristrate of Calcatta, regarding any matter referred for examination, as 
such affidavits and depositions are not legal evidence on account of the absence of the accused 
at the timo of making. C. O. No. 146 of voL 3. For rules regarding absent witnesses, 


Abstract records 
of statements of 
witnesses made be- 
fore darogah are 
not evidence ; but 
may be used as 
other memoranda 
to refresh memory 
of persons called to 
prove such state- 
ments. 


see para: 463 et seq, 

572. The abstract record of statements mado by witnesses to a police darogah (which 
are not taken on oath, nor recorded separately, but are merely incorporated in his reports) 
are inadmissible as independent deposiUons, or even as records of depositions, by which the 
accuracy or consistency of the statements mado by those witnesses in court may be tested. 
But tlie darogah may bo called to prove tho statements made before himself; and may be 
allowed to refer to such abstracts, viewed as memoranda taken at the time or soon afterwards, 
in order to refresh his memory. Reports Z. P. 1856, part 2, page 6. 


E\'idence should 573, It IS irregular to commit prisoners for trial on evidence taken in their absence 
i?i^fssiWo*'rui^'he before their apprehension, as they have no opportunity of cross-examining the witnesses ; but 
acc^^ such irregularity does not vitiate the trial.f a) Reports L. P. 1851, page 231. 

574. But where a mohurir was charged with obtaining money from the treasury 
on the false plea that he had been authorized by the principal sudder amecn to draw his 
salary, it was held that the omission of the session judge to take the evidence of tliat officer 
vitiated the proceedings. The roobakaree of tlie principal sudder ameen stating that he did 
not give the prisoner permission to draw his salary could not be admitted as legal evidence. 
The prisoner had a right to have him examined in his presence, and to cross-examine him 
upon it Reports L. P. 1852, part 1, pi^e 112. 


575. Where the evidence of a woman had been taken by tlie magistrate, after she had 
been put on her defence but discharged for want of proof, and it appeared by her own 
account that she was an accomplice in the murder, and she was absent at the time of the 
sessions having absconded iu the interval, it was held that her evidence could not bo taken 
into account by tlie sessions judge. Reports W. P. 1855, part 1, page 419. 


Of a witness 
since dead. 


576. In a case of murder, a principal witness having died before the trial came on 
before the sessions cour^ it was held that, if the judge considered the evidence of sufficient im- 
portance to warrant his so doing, it was incumbent on liim to transfer the deposition of the 
deceased person, taken before the magistrate, duly authenticated, to tho record, affording to 
it such consideration as it might appear to claim, when weighing the testimony adduced. 
N. A. R. vol. 4, page 335. 


Dying declara- 
tion wlien ad- 
missible. 


677. Where dying declarations are evidence, they shall be received, if it be proved 
that the deceased was at the time making the declaration, and then thought himself to be, in 
danger of approaching death, tbongb he entertiuned at the time of making it hope of re- 
covery. Act II. 1855, sect. 29. 


It Bwd not b« d78 It is not necessary to the admission of a dying declaration that it should have been 
^ taken <m oath ; Beports W. P. 1856, part 1, page 80 ; or in the presence of the accused. Beports 

coied; 


(o) Such practice is not Ulegal : see note to pan : 867. 
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It 1656| part 2^ page 6* It should bear on it a note of the precise hour of the day at 
which it is taken. Beports L. P. 1853, part 2, page 180. It most be brought on tlie 
record of the trial ; and evidence taken to its accuracy ; N. A. B. voL 5, gage 9 ; Beports 
L. P. 1852, part 1, page 1080; and without such proof it is inadmissible as evidence. 
N. A. R. vol. 6, page 150. 

679. The dying declaration of a murdered person (taken down in writing by a sezawul) 
was considered alone insufficient for conviction. N. A. R* vol. 4, page 31. 

580. A magistrate cannot try a case, transferred to the foujdaree from the salt depart- 
ment, on evidence taken before himself in his capacity of salt agent Const No. 817. 

681. So also the evidence recorded in a moonsilTs court was held to be inadmissible, as 
proof of a fact, in a trial before the sessions ; and the mere recital, in the roobakaree of com- 
mitment in a case of perjury, that the prisoner made oath, was not considered sufficient 
evidence ; the court would not presume that he was sworn, because he ought to have been. 
N. A. R. vol. 2, page 64. 

582. But the admission of the fact by the prisoner may be taken to supply such omis- 
sion in the evidence. N. A. R. vol. 3, page 22. 

583. So, when a prisoner admitted that the corpse found was that of the murdered 
person, the court did not deem the absence of proof as to its identity sufficient to bar a capital 
sentence. N. A. R. vol. 2, page 104, Although in a case in which the prisoner confessed 
a murder, and pointed out human bones, which he alleged to be those of the person murder- 
ed, tlie court held that as the bones did not admit of identification, there ^\as not a sufficient 
finding of the body to warrant a capital sentence. N. A. R. voL 2, page 82. 

584. Within the territories in the possession and under the govcrniucnt of the East 
India C3ompany, all courts of justice, and all persons having by law or consent of parties 
authority to take evidence, shall take judicial notice of all Regulations and Ordinances made 
before or on the 22nd day of April 1834 by the governor general in council of the presi- 
dency of Fort William in Bengal, and having the force of law in any part of the said 
territories, and of all laws and Regulations heretofore made by the governor general of 
India in council, and of this Act, and of all Acts and Regulations heretofore made, or 
hereafter to be made by tlie governor general of India in counyil, constituted for the purpose 
of making laws and Regulations, w'hether the same be of a public or of a private nature. 
Act II. 1855, sect 2. 

585. All courts and persons aforesaid shall take judicial notice of all public Acts of 
Parliament and of all local and personal Acts declared by Parliament to be public and 
to be judicially noticed ; and shall admit, as primd facie evidence of any private Act of 
Parliament, any copy thereof purporting to be printed by the King’s printer. Act II. 
1855, sect 3. 

686. Every court shall take judicial notice of its own members and officers respec- 
tively, and of their deputies and subordinate officers or assistants, and abo of all officers 


time of taking to 
be noted ; 

must be proved . 


Evidence taken 
in aiiotber court. 


The court will not 
aasunie, 


unless prisoner ad- 
mits. 


Doeixuea- 
tary evi- 
dence, and 
judidid no- 
tiee of per- 
sona* 

Judicial notice 
to be taken of all 
Acts and Regula> 
lions. 


Judicial notice (o 
be taken of public 
Acts of rarbaineot . 

What shall be 
pnmatartf proof of 
»pn>ate Act. 


Judicial notice to 
bo taken b) court 
of iu» own officers, 
Ac. 
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in execntion of its process* and of all adrocates, attomies* proctors* vakeeb* plea* 
ders, and other persons authorized by law to act before it Act II. 1855, sect 4. 

Judicial noUee to 597. All courts and persons aforesaid shall take iudicial notice of the names, titles, 
names, tities, fire., njid authorities of the persons filling for the time being any one of the following offices in any 
o ee pereona. territories : — Governor General, Governor, Lieutenant Governor or Deputy 

Gk)vernor, Secretary or Under-Secretary to government, Commander-in-Chief, Bishop, 
Member of Council, Legislative Councillor, Judge of any of Her Majesty’s courts or of any 
sudder court, or of any court of judicature hereafter to be constituted in the said territories, 
to or in wliich the powers of any of Her Majesty’s supreme courts may be transferred or 
vested. Act IL 1855, sect 5. 


Judicial notice to 588. All such courts and persons aforesaid shall take judicial notice of all divisions of 
of time, of the geographical divisions of tho world, of the territories under the dominion of the 

British Ci’owh, of the commencement, continuation, and termination of hostilities between the 
British Crown and any other state, and also of the existence, title, and national flag of every 
sovereign or state recognized by the British Crown. In all the above cases, such court or 
person may resort for its aid to appropriate books or documents of reference. Act II. 1855, 
sect 6. 


Proof of govern- 
ment gazette. 


Proof of procla- 
mations, acU of 
state, fi:c. 

Proclamations, 
fifec. vben to be 
primd fane proof 
offiict. 


589. Any government gazette of any country, colony, or dependency under the 
dominion of the British Crown, may be proved by the bare production thereof before any of 
the courts or persons aforesaid. Act II. 1855, sect. 7. 

590. All proclamations, acts of state, whether legislative or executive, nominations, 
appointments, and other official communications of the government, appearing in any such 
gazette, may be proved by the production of such gazette, and shall be primd facie proof of 
any fact of a public nature which they were intended to notify. Act II. 1855, sect. 8. 


Proof of official 591. Whenever by any Statute, Act, Regulation, or Ordinance now in force, or any 

docomeats. Statute OF Act to Ve hereafter in force, any certificate, certified copy, or other document, 

shall be receivable in evidence of any particular in any court of justice, the same, if it is 
substantially in the form and purports to be executed in the manner directed by the Statute, 
Act, Regulation, or Ordinance, which makes it evidence, shall be primd facie evidence, where 
it is rendered admissible, without proof of any seal, stamp, signature, character, or authority, 
which it is directed to have, or from which it is directed to proceed Act II. 1855, sect. 56. 

Hadtai in Act of 592. Any recital contained in any Act of the governor general of India in council, 
to be primd Constituted for the purpose of making laws and Regulations hereafter to be passed of any 
/aeieprw^. fact of a public nature, shall be deemed, before all such courts and persons, to be primi 

facie evidence of the truth of the fact recited. Act II. 1855, sect 9. 


Gazette, fiic.. The gazette or newspaper containing any advertisement purporting to bo pub- 

lished by virtue of any public Statute, Act* Regulation or Ordinance, or of any rule, or 
order of a court of justice or of any board or officer of revenue, may be received by 
any such courts or persons as aforesaid as primd facie evidence that such advertisement 
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wu published duly undeBthe authority from which it purports to prooead. Act IL 1855, 
sect 10. 

594. All courts and persons aforesaid may, on matters of public history, literature, 
science, or art, refer, for the purposes of evidence, to such published books, maps, or charts 
as such courts or persons shall consider to be of authority on the sutgect to which they 
relate. Act IL 1855, sect. 11. 

595. Books printed or published under the authority of the government of a foreign 
country and purporting to contain the statutes, code, or other written law of such country, 
and also printed and published books of reports of decisions of the courts of such country, 
and books proved to be commonly admitted in such courts as evidence of the law of such 
country, shall be admissible before any such courts or persons as aforesaid as evidence of the 
law of such foregin country. Act II. 1855, sect. 12. 

596. All maps made under the authority of government, or of any public municipal 
body, and not made for the purpose of any litigated question, shall prima facie bo deemed to 
be correct, and shall be admitted in evidence without further proof. Act IL 1855, 
sect 13. 

597. A witness, whether a party or not, shall not be bound to produce any document 
relating to affairs of state, the production of which would be contrary to good policy, nor 
any document hold by him for any other person who would not be bound to produce it if in 
his own possession. Act IL 1855, sect 21. 

598. A witness, being a party to the suit, shall not be bound to produce any document 
in his possession or power, which is not relevant or material to the case of tlio party requir- 
ing its production, nor any confidential writing or correspondence which may have passed 
between him and any legal professional adviser. If any party however offer himself as a 
witness, he shall bo bound to produce any such writing or correspondence in his custody, 
possession, or power, if relevant or material to the case of the party requiring its production. 
Act IL 1856, sect 22. 

599. Every witness summoned to produce a document shall, if the same be in his cus- 
tody, possession, or power, be bound to bring it, or cause it to be brought into court, al- 
though there be a valid objection to the right of the party calling for it to compel its produc- 
tion, or to the reading or putting it in as evidence, or to the disclosure of the contents thereof. 
The validity of any such objection, made by the person producing the document, shall be detei> 
mined by the court : and for tho better determination thereof, it shall be lawful for the court 
to receive any admissible evidence which the person producing the document may pve re- 
specting it ; and it shall also be lawful for the court, except in the case of any document relat- 
ing to affairs of state, to inspect tho document; and, if necessary, to call to its assistance any 
person whom it may appoint to interpret the same. Such person, however, shall be previous- 
ly sworn truly to interpret the same to the court alone, and not to ^setose the contents 
thereof except to the court, unless the court shall order the document to be given in evi- 
dence. Act IL 1855, sect. 23. 


Books, maps, 
&c,, tobe eridenoe 
in matters of public 
history, 


What books, &c,, 
shall be evidence of 
foreign law. 


Government or 
public nia|}^, when 
to be prxmS fane 
proof. 


Witness, Clc. not 
bound to product^ 
document relating 
to state affsirs. 


Party to suit not 
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bound to attend 
personally. 


profbssioiiai 600* A bamsteTi attorney^ or vakeel shall not^ without the consent of his client^ 

communicatioDs. communication made by the client to him in the course of his professional 

employment^ nor any advice given by him professionally to his client^ nor the contents of 
any document of his client, the knowledge of which he shall have acquired in the course of 
his professional employment The privilege, however, is that of the client ; and if any party 
to a suit shall give evidence therein at his own instance, he shall be deemed thereby to have 
waived his privilege, and to have consented to the disclosure by such barrister, attorney, or 
vakeel, of any matter as aforesaid, which may be relevant, and which tbe barrister, attor- 
ney, or vakeel would have been bound to disclose, but for the privilege of his client ; and the 
barrister, attorney, or vakeel shall be bound upon examination to disclose any such matter. 
Act II. 1855, sect 24. 

Persons present 601. Any person present in court, whether a party or not, may be colled upon and 
e%iden'ce!, &c.f Compelled by the court to give evidence, and produce any document then and there in his 
moiS actual possession, or in his power, in the same manner and subject to the same rules as if he 

had been summoned to attend and give evidence, or to produce such document; and may be 
punished in like manner for any refusal to obey the order of the court Act IL 1855, 
sect 25. 

Person summon- Any pcrsou, whether a party to the suit or not, may be summoned to produce a 

doji^enT no? * document without being summoned to give evidence, and any person summoned merely to pro- 
^rsona% ^ document, shall be deemed to have complied with the summons, if he cause such docu- 

ment to be produced instead of attending personally to produce the sama Act IL 1855, 
sect 26. 

Copy of a docu- 603. An imprcssioB of a document made by a copying machine shall be taken without 

meat made bya^i n-i ATTarx-.* 

cop>iiijf machine to further proof to be a correct copy. Act IL 1855, sect 35. 

be deemed correct. 

Admission of 604. When an original document is out of the reach of the process of tho court, it 

shall be lawful for tbe court, on application to it in any civil suit or proceeding, and on 
tbe'*r«ach%f^’pro- notice to the opposite party at a reasonable time before the hearing, to make an order for the 
reception of secondary evidence of its execution and contents. Act IL 1855, sect 36. 

When attested 605. An attested document may be proved as if unattested, unless it be a document to 

docoinent may l)e n i i • • . 

proved ae if un- the validity of which attestation is requisite. Act IL 1855, sect 37. 

attested. 

Admission pHmd 606. The admlssiou of a party to an attested instrument of its execution by himself 
shall be as against him sufficient primd facie proof of such execution of it, though it be an 
instrument which is required by law to be attested. Act IL 1855, sect 38. 

Entry Any entry or statement, which would be admissible in evidence after the death 

of ^0 person who made it, on the ground of its having been made against the interest of tho 
person making it, or on the ground of its having been made in the ordinary course of busi- 
person making it/ ness, shall be admissible, though the person who made it be not dead, if he is incapable of 
giving evidence by reason of his subsequent loss of understanding, or is at the time of the 
trial or hearing bond fide and permanently beyond the reach of the process of the court, or 
cannot after diligent search be found. Act IL 1855, sect. 39. 
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608* Any entry^in any books proved to have been regularly kept in the course of 
businessi or in any public office^ — so far as such entry merely refers to and tends to identify 
by name, description, number, or otherwise, any bank notes or other securities for the pay- 
ment of money, or other property, and the payer-in or receiver of them,«-^hall, in any case 
where such identi&cation is necessary to be proved, be admissible in evidence for that limited 
purpose, if it shall appear to have been made at or about the time of the transaction to which 
it relates, though the person who made it, or he on whose information it was made, is alive 
and capable of being produced as a witness. Act IL 1855, sect 40. 

609. Any receipt in writing, acknowledging the receipt of any money, valuable secu- 
rities, or goods, shall, on proof of the execution thereof, be admissible in evidence before such 
court or person aforesaid, not only against the party giving it, but also against any person in 
whose favor such receipt would operate as a discharge, or to whom it would render the person 
giving it liable for the money, security, or goods acknowledged to have been received. 
Act II. 1855, sect 41. 

610. Whenever a receipt would be admissible under the preceding section if given 
by a principal, a receipt given by an agent or servant of such principal shall in like manner 
be evidence upon proof of the authority to give such receipt Act IL 1855, sect 42. 

611. Books proved to have been regularly kept in the course of business or in any 
public office shall be admissible as corroborative, but not as independent, proof of the facts 
stated therein. Act IL 1855, sect 43. 

612. The following documents may be admitted as corroborative evidence : — certificatee 
of shares ; and of registration thereof ; bills of lading ; invoices ; account sales ; receipts usually 
given on the payment, dei)osit, or delivery of money, goods, securities, or other things ; pro- 
vided they be proved to have been given in the ordinary course of business. Act IL 1855, 
sect 44. 

613. In cases of pedigree, the declarations of illegitimate members of the family, and 
also of persons who, though not related by blood or marriage to the family, were intimately 
acquainted witli its members and state, sliall be admissible in evidence after the death of the 
declarant, in the same manner and to the same extent as those of deceased members of the 
family. Act IL 1855, sect. 47. 

614. On an enquiry whether a signature, writing, or seal, is genuine, any undisputed 
signature, writing, or seal of the party, w^hose signature, writing, or seal is under dispute, may 
be compared with the disputed one, though such signature, writing, or seal be on an instrument 
which is not evidence in the cause. Act II. 1855, sect 48. 

615. Any power of attorney, which has been executed at a place distant more than 
100 miles from the place wherein the action, suit, or proceeding is depending, may be proved 
by the production of it, without further proof, where it purports, on the face of it, to have 
h^n executed before, and authenticated by a notary public, or any court, judge, consul or 
magistrate. Act II. 1855, sect 49. 
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Proof of <iispatch 
of ktter by letter 
book. 


What to be primS 
fact* proof of re* 
coipt or letter. 


Public writing® ; 
copies must be cm 
Btampt paper. 


Private writings ; 
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atainjied. 


Account books. 


Maliome* 
dan law* 

AMBNOMXNT 

Conrao of pro- 
oednxe, if the evi- 
dence Of a 


616. Whenever it is proved that a letter book is kept, and that, according to the 
usual course of business^ letters are copied into such book and dispatched^ and the letter 
book is produced, and it is proved that the letter was dispatched according to the usual 
practice, to the best of the knowledge and belief of the witness, having reasonable ground for 
forming that belief, the court may presume the dispatch of that lotter according to the 
usual course of business. Act II. 1855, sect 50. 

617. Any book proved to have been kept for marking the dispatch and receipt of 
letters, containing an entry of the dispatch of a letter, and an acknowledgment of the receipt 
of siicli letter, shall, on proof that such entry was made in the usual coarse of business, be 
primd facie evidence of the receipt of such lotter. Act II. 1855, sect 51. 

618. An anonymous letter received by a magistrate cannot be taken as evidence* 
Reports ir. P. 1855, part 1, page 639. 

619. Copies of judicial or revenue papers are not to be received as evidence in any 
court of justice, or in any public office whatever, unless made on stampt paper, and 
authenticated by the seal and signature of the court, collector, or other public officer having 
charge thereof. — (For rules for procuring copies of records^ see chapter 6 of book 1.) 
Reg. XXVI. 1814, sect 16, cl. 4. 

620. When a deed has been once filed in court, it becomes a record, and a copy may 
be taken upon the stamp prescribed for copies of records. Const No. 428. 

621. No deed, instrument, or writmg, executed in any place whatsoever on the con- 
tinent of India, and relating to the payment or receipt of any sum of money, or to the sale, 
conveyance, assignment, or transfer of any property real or personal, being within any 
province or place to which this regulation extends, or of any interest in such property, 
or relating to any agreement, contract, obligation, engagement, or settlement intended to 
have effect within any province or place as aforesaid, (such deed, instrument, or writing 
being of a description chargeable with stamp duty) shall be pleaded, given, or admitted in 
evidence, or otherwise received or filed in any court of judicature or other public office, 
wdthin the provinces subject to the Presidency of Fort William, unless the paper, vellum, or 
other material, on which such deed, instrument, or writing may bo written, shall be stamped 
with the stamp prescribed for such in schedule A of this regulation^ or bear a stamp of an 
amount exceeding that so prescribed, or be stamped as prescribed at the date of its execution. 
Reg, X. 1829, sect 3. 

622. No regulation requiring that account books shall be written on stampt paper, they 
are admissible as evidence, though written on plain paper, (a) Const No. 592. 

623. The religious persuasions of witnesses are not to be considered as a bar to the convic- 
tion and condemnation of a prisoner ; but in cases, in which the evidence given on trial would 
be deemed incompetent by the Mahomedan law, solely on the ground of the persons giving 
such evidence not professing the Mahomedan religion, the law officer of the sessions court is 

fa) It follows, fkerefore, that all doettmsntf, sot eoming withia tha provisions of the above cegnlatioiiat are admistlblo 
on unstamped paper. 
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to declare what would haVd beeU hU futwa, supposing such witnesses had been Mahomedans. witnet, is declared 
In such cases the court is not to pass sentence, but is to transmit the record of the trial with Sw the 

such futwa to the nizamut adawlut, which court, provided they approve of the proceedings King‘^a‘'Mahomr 
held on the trial, is to pass such sentence as they would have passed, had the witnesses 
been of the Mahomedan perstiasion. Benff. Reg. IX. 1793, sect 56. Ced. Ptov. Reg. VII. 

1803, sect 25. 


624. If the evidence of a witness on a criminal trial, before the sessions, b declared by Or on any other 
the law officer inadmissible, on the ground of tlie witness being a police officer, or an officer of 
government of any description ; or on any other ground of exception in the Mahomedan 

rules of evidence, which appears to the judge unreasonable and insufficient ; the examination 
of the witness is to be taken, and the law officer is to declare in his futwa the sentence to 
which the prisoner would have been liable, if the evidence of the witness had been admissible 
under the provisions of the Mahomedan law. In such cases however, if tlie conviction of 
tlie prisoner depends exclusively or principally upon the evidence of such witness, the judge 
is not to pass sentence, but is to refer the trial to the nizamut adawlut ; which court, after 
taking a futwa from its law officers, is empowered to pass such sentence as is deemed just and 
proper, under the preceding section of this regulation, and the general regulations in force. 

Reg. XVII. 1817, sect 5. 

625. Thus, the conviction of a prisoner resting principally on the evidence of two Example, 
females, whoso testimony the law officer iiolds insufficient for conviction, the judge, differing, 

must refer the trial. Const No. 1045. 

626. No punishment whatever is to be inflicted ujion su8j)icion only (termed by the 

Maliomedan lawyers touhm, skuk, or shoobah z(ieefah\ when the evidence against the prisoner ot^ 

is undeserving of credit ; or the presumption of his guilt, arising from credible testimony, or 
circumstantial evidence, is weak ; and does not amount to the degree of strong and violent 
presumption, held sufficient for conviction, and recognized as such in tlie Mahomedan law 

under the denominations of ghalilhoo-zun, akbur-oo^raae, and shoof/ah-u-cuvvee, or shoodeed. 

When the judge does not consider a prisoner convicted on such presumptive proof, or on the 
evidence of credible witnesses, or on his own confession, ho is not to sentence the prisoner to 
any punishment, whatever may bo the futwa. Reg. LIII. 1803, sect, 2, cL 6. 

627. The evidence required by the Mahomedan law varies in relation to different 
offences, and depends upon the principle of justice within the provisions of which it falls. 

We have already briefly adverted (paragraph 43) to the rules of evidence under the heads 
of iazeer and seasut^ but a general view of the subject appears desirable in this place, 
notwithstanding tliat the foregoing provisions supply tho remedy in cases, where the defects 
of this law are found to obstruct the free administration of justico. What follows is taken 
from the 21st book of the Hedaya, entitled Shahadat^ or evidence, in volume 2 of Hamilton's 
translation. 

628. In all cases of crimes punishable b^^^ kisas it is incumbent upon every person 

* A incumbi’nl to 

to give his testimony, on being required to do so by the party concerned ; but a witness is at evidence. 

2 o 


Rules op lvi- 
OENCK. 
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BVBJrCTS BSUTINO TO TBl CONDVCT OF CABZ8. 


Number of uit- 
nesses required to 
constitute full le- 
gal proof. 


Kvideoee of 
women. 


Character of 

wituc'Si'es. 


What evidence 
is inadmissible ; 


and what witnesses 
incompetent. 


liberty to give or witlihold any evidence, which may lead to the conviction of a Muasulman 
of any offence liable to hudd^ or a less severe punishment. This is held, because the prophet 
said to a person who had borne testimony, verily it would have been better for you if you 
had concealed it and again, ** whoever conceals the vices of his brother Mussulman shall 
have a veil drawn over his own crimes in the two worlds by God.” But this does not 
mean that it is commendable in a witness to commit perjury ; he must tell the truth, but 
not the whole truth ; a denial of a positive fact would be vrrong, but equivocation is praise- 
worthy. 

029. In order to constitute full legal proof, the Mahomedan law requires the 
evidence— in a case of zinay of four men ; — ^in a case punishable by kisas or huddy of two 

jjien ; and in all other cases, of two men, or of one man and two women.(a) These numbers 

are the least required; but it is expressly stated that the strength of a case does not lie 
in the number of witnesses adduced to bear testimony. The evidence of women is inadmis* 
sible in all cases inducing kudd or kisa$y the operation of which is barred by a doubt of the 
truth of the charge, because the testimony of women involves in itself a degree of doubt ; 
and it is considered merely as a substitute for evidence, being taken only when that of men 
cannot be had. There is an exception to this rule founded on a traditional saying of the 
prophet, the evidence of women is valid with respect to such things as it is not fitting for 
man to behold.” 

630. It is an essential point in the consideration of evidence that the good character 
of the witnesses should be undoubted. In most cases, however, the magistrate may rest 
contented with the apparent probity of a Mussulman, because the probable character of 
all that profess the religion of Islam is an abstinence from every thing prohibited by that 
religion but, in cases inducing retaliation or fixed punishment, mere probability is not 
sufficient, and therefore a purgation of the witnesses must be made by a strict investigation 
into their character. Such purgation is also necessary, if the defendant impugns the probity 
of tlie witnesses for the prosecution ; and it may be made openly or in secret by the 
magistrate. 

631. Evidence on hearsay is inadmissible except in proof of such matters as admit 
the privacy of only a few persons : so also ei^idence which depends on recognition of the 
voice is imperfect and is not allowed, for which reason a blind man is not a competent 
witness ; and a man must not swear to his own signature, unless he remembers the act of 
signing.(/>) Slaves, convicted slanderers, atrocious criminals, free-thinkers, lieretics, and 
infidels, and generally persons gnilty of shameless acts, or of such as are prohibited by 
law, are not admitted to be suflicient witnesses for want of credit(r) Testimony is also 

(а) So, where there are only three witnesMf, one male and twofemalee, and their erldenee it eontradietory, fall legal 
proof to wanting. N. A. R. vol. 1, page 193. In another eiae, the evidence of a female, and a minor was held insufficient. 
N. A. R. Tol. 4, page 2G1. 

(б) Comparison of hand-writing to not adaiitted as legal evidence. N. A. R. vol. 1, page 118, and note. See alto 
Hed. IVans. vol. 2, page 630. 

(c) The evidence of accomplices to insufficient to prove any criminal charge, though admitted, when corroborated by 
other evidence, to establish violent presumption. N. A. R. vol. 1, page 304. 
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inadmissible in favor of ^«&ther or son^ or of a grandfather or grandson^ or of a husband or 
wife, or of a master or slave, in consideration of their relative interests ;(d :)80 also the testimony 
of interested person8(A) and of one partner in favor of another in a matter relative to their joint 
property cannot be received ; but this rule does not apply to evidence in favor of a brother or 
an uncle, because such relations have no power over one another. If the accused person 
be a Mussulman, it is requisite that the witnesses against him be also of the same religion ; (c) 
the testimony ofrtmmecf, or infidel subjects, with respect to each otlier, is admissible, although 
they be of different religions ; the evidence of a Mussulman also is valid against a zimmee ; 
and the testimony of both may be taken against an infidel moostamin, or protected stranger. 
But the evidence of the latter is invalid against any person except one of his own country- 
men, also a protected alien. 

632. All evidence, with respect to such punishments as are purely a right of God, 
is vitiated and rendered void by such great delay in the production of it, as amounts to 
takadim^ where the witnesses were not prevented from coming forward. The argument 
is that if the witness withheld his evidence for the sake of concealing the infirmity of 
another, it follows that any subsequent evidence could only arise from motives of malice, or 
of private interest, in which case his testimony is invalid ; and if, on tlie other hand, the 
witness delays so long to perform the duty of giving evidence, which in all other cases is 
incumbent upon him, his evidence must then be held unworthy of attention. Hence, in 
cither case, the witnesses are liable to suspicion on account of their falsity or unworthiness. 
The limitation of takadim is disputed, but it is generally held to bo one nlonth.(^/) 

633. The validity of tlie evidence at the time of passing the decree constitutes the proof; 
and therefore, if a witness loses his competency after having given evidence, and before the pass- 
ing of the decree, by reason of blindness, or dumbness, or insanity, or from becoming infamous, 
the decree cannot issue ; but in such cases death or absence does not destroy competency. 

634. It seems that when the evidence of two witnesses do not entirely agree, only so much 
is to be believed as is confirmed by both ; but the entire evidence must be rejected, if they 
differ on points in regard to which it is improbable that the memory should fail ; or on points 
not superficially apparent, any knowledge of which therefore bespeaks a more minute attention. 

635. A witness may give evidence by proxy, by substituting another person to detsui 
certain facts or opinions for him, in case of his inability to give evidence in person. But this 
is admissible only in cases of necessity, arising from the death of the principal witness, or 
from his having departed to a distance of three days’ journey, or from severe sickness ; and 
is never admitted in cases in which the occurrence of a doubt bars judgment. 

636* Rules also are given whereby a witness may retract his evidence before the decree 
is passed, and in such case the evidence becomes void. 

(a) N. A. R. yoh 1, page 7. 

(8) In OMw of extortion the Uw oSScon have held that thoaei who contributed to the extorUoner^s demands, could not be 
admitted at witnesses, as they were, in pointof fact, piaintift in the case *. but the court over-nded this doctrine. N. A K. 
vol. 2, page 341, and vol. 4, page 2SS. 

(c) N. A. R. vol. 1, page SI, (d) Bed. Trmis. voU 2, page S6. 
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SUBJECTS RELATING TO THE OOKBUCT Of OASES. 


Futwa delivered 
by law ofliicers of 
nizamut adawlut 
on imperfect evi- 
^nce. 


637. To this summary of the rules of evidence, which is necessarily imperfect, may be 
added the translation of a futwa given by the law officers of the nizamut adawlut in 1799, in 
answer to a question regarding punishment in cases of shoohah, which I find quoted in Haring- 
ton’s Analysis, vol. 1, page 292. There are three degrees of imperfect evidence. The first 
produces shuk, or uncertainty whether the charge be true or false. The second 
establishes zun, or presumption that the accusation ‘is true. The third excites wuhm^ or 
doubt against the truth and probability of the fact alleged. The degree of zun is admitted to 
be a ground of legal conviction and sentence, provided the mind receives a strong impression 
and assurance from it ; in which case it is denominated akbur^^raeet and zun'^i^ghalib. This 
degree of violent pi'esumption amounts nearly to certainty, and is fully described as such 
in the Ashhaho Nuzayir, The sum of the above is, that a penal sentence may be founded 
upon imperfect evidence, when, in the judgment of the magistrate, it affords strong ground 
of presumption that the crime charged has been committed by the party accused. In the 
Btthr-i-^rayik it is related, from the jurist Aboo Bukr Aamash, that when a person accused of 
theft denies the charge, the magistrate may act to the best of his judgment upon the case. 
If he be impressed with a strong conviction that the prisoner has committed the theft, and has 
tlie stolen property in his possession, he may inflict discretionary punishment. In the Moheet 
it is declared that the shedding of blood upon violent presumption is authorized. And a 
similar declaration is contained in the BuhM^rayik, that it is held lawful to take away life 
upon strong presumptive proof. Thus, if a man enter the house of another with a drawn 
sword, and the owner of the house entertain a firm belief that the other is como to kill him, 
lie may put the stranger to death. Strong presumption is sometimes produced by the cir- 
cumstances of the case, without the testimony of witnesses. It is accordingly noticed by the 
author of the Buhr-^i-rayik, that in like manner as a charge is proved by witnesses, or by the 
confession of the accused, so it is also established by convincing circumstances. Thus if a 
man come out of a house with a bloody knife in his hand ; and he appear terrified, and run 
away ; and the people immediately entering the house find a person whose throat has been 
recently cut; the blood dropping from it; and there bo no other man in the house; these cir- 
cumstances warrant a strong presumption that the man described is the murderer. A mere 
possibility of the person in question having cut his own tliroat, or that another may have 
cut his throat and escaped over the wall, is too remote from probability to be relied upon. 
Strong presumption is likewise, at times, found in the testimony of witnesses, not amounting 
to legal proof; in which case iazeer may be inflicted, though hudd and kisas are prevented. 
Tlius Kazee Khan says, " an imputed murderer, robber, or assailant, may be imprisoned, 
till he show contrition.” Upon which the author of the Buhr-drrayik observes, that the im- 
putation {jtUMm) should rest upon the evidence, either of two witnesses of unascertained 
credit, or of one credible witness. Upon such evidence therefore, though legally defective, 
if it produce a violent presumption that the accused is guilty of the crime alleged against 
him, iazeer by imprisonment may be adjudged. But, on the contrary, if only a single witness 
of uncertain credit, or a known reprobate, have given testimony, the magistrate is not 
authorized to imprison the accused upon evidence of so doubtful a nature. 



BOOK L— CHAPXIB III. — ftECTIOK JX. — CONFXiftlOVS. 


121 


SECTION IX. 

OF CONFESSIONS. 

638. When a prisoner confesses before a magistrate the crime or misdemeanor with 
which he has been accused, or confirms any former confession, the magistrate is to be care- 
ful to have such confession, or confirmation of a former confession, witnessed by as many 
of his ofiicers, or other creditable persons, present at the time it is made, as the Mahomedan 
law requires to give it validity, and to cause such witnesses to be in attendance at the 
sessions. Beng. Reg. IX. 1793, sect. 6. CetL Prov. Reg. VI. 1803, sect. 6. 

639. Confessions are to be attested generally by four, or at least by three, creditable 
and respectable witnesses, who can read and write. 0. O. No. 23 of voL 1. 

640. The pleaders of a civil court may be called upon to attest confessions before the 
magistrate, and are liable to dismissal for refusing to do so. Const. No. 101. 

641. The magistrate, in examining the witnesses to a written confession, should be 
careful to ascertain, that they, as well as the party confessing, were fully informed of the 
contents of it C. O. No. 89 of voL 1, para. 5. 

642. The examination of witnesses to confessions should invariably be close, full, 
and complete, so as to satisfy the courts, that every precaution has been taken to ensure 
the confession being perfectly voluntary, every word having been given at the time by the 
prisoner, and accurately recorded. Reports JL. P» 1852, part 1, page 81. 

64^3. The deposition of a witness to the confession of a prboner cannot be received in 
evidence against him, imless it be taken in the presence of the prisoner. N. A. R. voL 1, 
page 300. 

644. But the magistrates are strictly enjoined to satisfy themselves, that all confessions 
made by prisoners are free and voluntary ; and notwithstanding such confessions, they are 
invariably to summon, and to bind over to attend at the sessions, the witnesses to the com- 
mission of tlie ofience alleged against the prisoner, in the same manner as if the prisoner bad 
denied the charge. The magistrates are further required to take special care, that persons, 
upon being apprehended, are not made to sufi'er corporal punishment, or otherwise ill-treated, 
under the pretence of compelling them to answer truly to questions that may be put to them, 
or under any otlier pretext whatever. Beng. Reg. IX. 1793, sect, 6. Ced, Frov. VL 
1803, sect 6. C. O. No. 52 of vol. 4. m F. 

645. The examination of all prisoners is to be made in the presence of the magistrate ; 

and he is in no case to certify, or otherwise to authenticate, any paper, purporting to be a 
confession, which has not been made on a personal examination by himself. And more 
effectually to provide against the objectionable course of allowing the examination of pri- 
soners to be taken in the seri$hia in the magistrate s absence, magistrates are required, in 
all cases of confessions before them, to certify the same in the following words : 1 hereby 

** certify that this confession of was made by the said , and taken down in writing, 

** and attested by the subscribing witnesses, before me, and in my presence, on the 

2 u 
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SUBJECTS EELATINO TO THE CONDUCT OF CASES. 


between the hours of ; that, to the best of my belief, the confession was Toluntary ; 

and that no interference, directly or indirectly, on the part of any person likely to influence 
*^or intimidate the prisoner, was permitted.” The magistrate is to attest this with his signature 
at length and the specification of his office. C. O. No. 54 of vol. 2, para. 20 ; and No. 90 
of vol. 1. 

646. It is not sufficient that the magistrate should verify the confession of a prisoner, 
written down in his absence : and confessions so taken were rejected as unworthy of credit. 
N. A. R. vol. 2, page 70. So the court held that they could not receive, as legal evidence, 
confessions taken before a magistrate who did not give his undivided att^tion to them when 
recorded. N. A. R. vol. 6, page 174. 

Must be taken 647. Confessions cannot be taken by an assistant when the case is before the roagis* 
of- important duty must always be performed by the committing officer in person, 

or the confession cannot be received as legal evidence. N. A. K. vol. 6, page 185. 

If prevented from 648. Whenever a committing magistrate may be prevented, in any serious case, from 

musf’be^pilred receiving a confession in person, the circumstances which may have prevented him should be 
on record. j)laced on record by an official note or memorandum to be filed with the proceedings of the 

case. C. O. No. 56 of vol. 4, X. jP. 

649. Few young officers are aware how often confessions are not spontaneous : and 
therefore the magistrates themselves, who are responsible for the exercise of due discretion 
when they entrust duties to their subordinates and assistants, are bound to exercise a 
peculiarly watchful care and supervision in this important matter. Whenever, in capital 
cases, confessions are taken by other than covenanted officers, tlie magistrates are to assign 
the special reasons which made such a measure necessary or advisable. Attention also 
should be paid to the record of confessions, in order to ensure tlie legibility and distinctness 
of such serious documents. A few minutes more spent in writing would sometimes prevent 
the waste of hours in reading them, and obviate doubts as well as trouble. C. O. No. 52 
of vol. 4, mP. 

Precautions to 650. When accused persons, who have confessed in the mofussil, are forwarded by the 

be observed in n i . . t -i • *1 • -i • 

taking confe^sionv, police, they should not be allowed to mix with the prisoners in the common jail previous to 
may notion throne their examination by the magistrate, lest they should be put upon their guard by them, and 
from confesMDg, consequently decline to make any confession or discovery. On the other hand such persons, 
if examined immediately, and while under a strong impression of any improper treatment 
by improper means, experienced in the mofussil, may be induced, before they have had 

time to recollect themselves, to confirm fabricated and extorted confessions. In order to 
guard agsdnst this danger, the magistrate should be mild and patient in his examination ; and 
should exert himself to ascertain whether the prisoners have been subjected to such improper 
treatment, and to make them sensible that they are secure against such practices while 
under his care ; he should be particularly attentive that alleged mofussil confessions be ifot 
recorded as confessions made before himself, from being read to prisoners and receiving their 
assent; but should satisfy himself, by making prisoners tell their own story, that their state* 
ments are deliberate and spontaneous ; and lastly, he should be watchful, that prisoners are 
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not subject in the jail, or other places of confinement, to any continuance of the improper 
treatment to which they are liable at the thanas. The police officers, under whose charge pri- 
soners are sent in, should not be permitted to be present during their ezamination ; and the 
magistrate should see that the rules, prescribed (in sect 19, Keg. XX. 1817) for the guidance 
of police officers in receiving confessions are carefully enforced. The too easy admission of 
confessions will always operate as a temptation to impose false confessions on the courts ; 
while if they are received with circumspection, and all the additional evidence, which the 
case may admit of, uniformly required and carefully taken, the fear of detection must prove 
a powerful discouragement to the practico.(a) C. O. Nos. 73 and 78 of vol. 1. 

651. On the arrival of every chalan or despatch of prisoners, the magistrate is carefully 
to examine the written chalan to see the date of the apprehension and the date of the despatch 
of each prisoner from the thana. If any prisoner has been detained in custody longer than 
the period allowed by law (48 hours) without reasonable explanation being given for such 
delay, he is to call on the police officer concerned to state why such delay has occurred ; and 
he is to be careful to notice and punish every instance where satisfactory reasons are not 
given for this infringement of the provisions of cl. 16, sect 19, Reg. XX, 1817. He is to 
be particular also in seeing that none of the prisoner’s relatives or connexions, especially 
females, have been taken into custody and subsequently discharged by the police. He is 
also to enquire into, and punish police officers severely in all cases, in which it appears that 
any ill-treatment or severity, beyond what was necessary to secure their persons, has been 
used towards prisoners. On the arrival of a confessing prisoner at the ]>lace where the magis- 
trate is, he is to be immediately removed from the custody of the police officers who have 
brought him in, and to be placed in the charge of the nazir, or in some secure jJace of con- 
finement, not being the hajut-ward in the jail ; and, after a sufficient time has been allowed 
him to collect and refresh himself, the prisoner is to be brought before the magistrate, and 
his confession is to be recorded under the precautions ordered by the nizamut adawlut The 
mofussil confession is not to be placed in the hands of the native officer recording the confes- 
sion before the magistrate ; but is to be kept by the latter, (5) until the prisoner s fresh statement 
shall have been recorded in his presence. If it again amounts to a confession, the two 
statements are to be compared ; and the prisoner should be asked to explain any discre- 
pancies in or differences between the two ; but no cross-examination tending to intimidate 
the prisoner or to compel disclosures from him is to be allowed. C. O. Sup. PoL JL jP. 
No. 6 of 1853. C. O. No. 16, June 21, 1855, L. P. 

(а) C. O. No. 18 of of vol. S^eoiitains tn extract fiom » minute recorded by Sir Thomas Munro. when Gkivernor of 
Madras, on the subject of extorted confessions. 

(б) The very remarkable correspondence between the mofussU and fovy^^u^ confessions of certain prisoners, not only 
in the words used, but in the course of the narrative, and in every peculiarity of expression, having come to the notioe of the 
court, they have reason to believe that this coincidence has arisen from the practice of permitting the native officer, who re- 
cords a confhsidoD in the magistrate*! presence to have access to the confession made before the police, instead of requiring 
him to write down the spontanooua statement, aa it is made by the prisoner in his own words. The court observe that no 
great reliance can be placed upon confessions thus elicited, as whatever influence may have Induced a prisoner to tell a 
parUenlar story at the thana, It will not be weakened in its operations, when he has hit memory refreshed by the >’ery 
same questtons being naked him In the magittrate*s court.** C« O. No. 10, June 21, 18J5. 


Further rules. 
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Mohurirs writ- 
ing confessions in 
the foujdareo are 
not to be allowed 
to refer to the mu- 
fussil confession8% 


Police officers not 
to be allowed to be 
pre^ient during the 
examination. 


Thana confession 
not to he read <»^er 
to a prisoner before 
he confesses to ma- 
gistrate. 


How far the 
inaei^trate may 
cross-examine llic 
prisouer a.s to hi^ 
mofu>sil confes- 
sion. 


Where the con- 
fession i** not sup- 
ported by corrobo- 
rative proof, its 
truth shoubl be 
ted by questioning 
the prisoner. 


Police officers 
should not be allow- 
ed to take bark to 
thana prisoners who 
have confessed. 


652* The mohurirs of the magisterial courts, who take down the examinations of con- 
fessing prisoners, should not be allowed to refer to the original confessions of the same parties 
recorded at the thana or to interrogate the prisoners therefi*om. The latter should be 
allowed to make their own spontaneous statements, and the presiding officer should retain 
the statements made at the thana in his own possession, until such time as the prisoner’s fouj- 
daree statement shall have been recorded, when he is at liberty to question the confessing party 
as to any discrepancies that may exist between tlie two. 0. 0. No. 708, June 2, 1856, W. P. 

653. Police officers bringing in witnesses or defendants should not be allowed to remain 
in attendance at the cutcherry, until the examinations of such persons have been taken, as their 
object is frequently to see that the witnesses tell the story put into their mouths in the mofussil. 
C. 0. Sup. Pol. Z. P. No. 10 of 1846. 

654. It is irregular to read over to a prisoner, before taking his confession, that which 
he had made at tlie thana. There is no better test of the genuineness of a confession than 
its repetition, without much variation, after an interval, before another authority; but if the 
former confession be read over to the prisoner, the efficacy of the test is destroyed. Reports 
JK P. 1855, part, 1, page 209. 

655. In a case where the session judge objected to a confession being received as 
evidence against a prisoner, because it had been obtained by cross-examination as to a mofus- 
sil confession, which had not been proved, — the court held that the magistrate was quite 
regular in questioning the prisoner as to the fact of the mofussil confession, to give him an 
opportunity of denying it, or of explaining whether it had or had not been obtained by im- 
proper means. N. A. R. vol. 4, page 245. 

656. Where the confession is in itself circumstantial and clear, and is followed by the 
production of the property plundered, or by the pointing out of the body of the deceased or 
by strong corroborative proof of any kind, the truth of the confession, at all events in its 
main features, may primd fade be presumed. In all otlier cases a confession should be re- 
garded with distrust and should not be received or acted on without further scrutiny : 
prisoners should be subjected to a searching examination and questioned fully as to all par- 
ticulars, and if they fail to point out the body or produce the property they should be required 
to show the cause of their failure to do so. They will then doubtless break down if the con- 
fession be false or have been procured by improper moans. Govt. Order, W. P., Na 2387A, 
October 26, 1855. 

657. It is most vicious and objectionable for the thanadar or other police officer to 
accompany prisoners, who have made thana confessions, to the foujdarce court, and to 
request that such prisoners may be re-transmitted to the thana after their foujdaree con- 
fessions have been recorded, though such request be made professedly, and perhaps really, for 
the purpose of the prisoner’s aiding in the tracing of other offenders, or in the indication of stolen 
property. 0. O. No. 1047, August 10, 1854, P. 

658. The prisoners were acquitted, where it appeared that the confessions were not read 
over to the prisoners, and that such care was not taken as to render it certain that there was 
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no undue influence from the presence of any of the mofussil police during the taking of the 
confessions* N. A. 6, page 260. 

659* The original confessions of prisoners^ taken down in their peculiar dialects^ should ^ ^ Translation in re. 
be accompanied by translations on all occasions of reference to the nuuunut adawlut(a}. 

0. O. No, 281 of vol. 1. 

660. The confession must be free and voluntary ; [u. % C44.] — for if it is obtained by General 

improper influence, by promises, intimidation, or threats, it cannot be received in evidence ; Rules* 

[N. A. R. voL 1, pages 104, 251 ; vol. 2, page 166 ; vol. 4, page 269 ; vol. 6, pages 236, 276, 

and 331.] — yet confessions so improperly obtained have occasionally been admitted, when 
corroborated by other evidence, [N. A. R. vol. l,page 81.] — such circumstance being con- 
sidered in mitigation of punishment; [N. A. li. vol. 3, pages 156, 337.] — and a confession 
made in hope of benefit, though nowise improperly obtained, was allowed in mitigation. 

[N. A. R. vol. 1, page 98.] — and when a woman confessed to the murder of her husband on 
a promise made by the darogah that he w’ould release her, and there was no other direct 
evidence, the sentence was mitigated on that account to transportation for life, [lleports fFl P, 

1855, part 2, page 599.] — It is not an objection to the admissibility of a confessitm, that it was 
made by the prisoner after being desired by the police officers not to fear to tell the truth ; 

[N. A. R. vol. 1, page 33.] — nor is it an objection, that the prosecutor jiromised not to pro- 
secute, if tlie confession be corroborated ; [N. A. R. vol. 2, page 96 ; vol. 3, page 69 ;] — nor is 
a confession invalidated by the fact of a former confession having been made to a person not 
a police officer, under promise of release ; nor by the non-observance of tlic rule contained in 
cl. 3, sect 19, Reg. XX. 1817, which requires that whenever a confession is taken at night, 
or at any other place than the police tliana, the special reason for its being so taken shall be 
stated in the darogah’s rejwrt; [N. A. R. vol. 2, page 291.] — nor by tlie non-observance of 
the rule that prisoners shall not be detained by the police more than 48 liours after appre- 
hension. [Reports L. P. 1252, part 1, page 581] — So, it was held that confessions w^ere ad- 
missible, when the police officers of one district traced some dacoits into anotlicr district, and 
recorded the confessions whore they had no regular jurisdiction. [Reports L. P. 1851, page 
665.] — Although a confession, improperly obtained, is not admissible, yet any facts, w^hich 
have been brought to light in consequence of such confession, may be proj)erly received 
in evidence; [N. A. R. vol. 3, page 156.] — and such facts, as explained by the confession, 
are sufficient for conviction. [Reports /r. P. 1855, part 2, page 637.] 

661. It is not regular to convict a prisoner solely on his owm confession : but evidence Natural value 
must be taken, to the actual commission of the crime with which he is charged, [v. T 644 ; proof. 

N. A. R. vol. 1, page 255 j and vol. 4, page 229.] — and the prisoner may be acquitted iu spite of 
his comfession, though voluntarily made. [N, A. R. vol. 2, page 2 1 ; vol. 3, pages 242, 

263, 325 ; vol. 5, page 103.] — A thana confession should be borne out by other evidence; 

[N. A. R. vol. 2, page 172.]— and is alone insufficient for conviction; [N. A. R. vol. 3, 
pages 23, 274.] — and even though acknowledged and confirmed by prisoner, it requires 

(a) But this refers now ouly to cases of peculiar dialects ; C. O. No. 94 of vol. 3 L. P, dispenaes with translations of 
all proceedings in criminal trials referred, with the exception of those cases, tried with the Midstanoe of the law officer, in 
which the sessioo judge recommends a capital aonteiioe. 

2 1 
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corroboration by other evidence : [N. A. R. vol. 3, page 97.] — but if proved to have been 
freely and voluntarily made, and supported by other evidence, it is sufficient. [N. A. R. vol. 3, 
page 345.] — A parole confession made before private individuals is not admissible ; [N. A. R. 
vol. 2, page 45.] — however numerous the witnesses to it may be. [N. A. R. vol, 2, page 
84.] The confession of a minor is admissible, if he is doUcapax* [N. A. R. vol. 2, page 2.] 

Effect of, as re- ^ confession be admitted, the whole of it must be taken together, in order to 

c^easbg show distinctly the full meaning and sense of the prisoner ; and due weight must be allowed 

to all the circumstances which he alleges in his own favour : [N. A. R. vol. 1, pages 39, 110, 
130, 156, 240; vol. 2, pages 32, 48, 67, 98, 147, 256, 408, 456 ; vol. 3, pages 25, 154, 207, 
236, 244, 300.] — and the prisoner need not call evidence to prove the assertions he makes 
in excul]>ation ; [N, A. R. vol. 1, page 192.] — but such exculpatory pleas will be rejected, 
if tliey are disproved by credible evidence ; [N. A. R. vol. 1, pages 144, 161; vol. 2, 
j»age 183.] — or if afterwards retracted by the prisoner : [N. A. R. vol. 2 , page 472.] — and tlie 
court will always put its own construction on the degree of the prisoner’s guilt, as shown in 
his own narrative, — whether against him, [N. A. R. vol. 1, page 60 ; vol, 2, page 79 ; vol. 3, 
pages 43, 238 ; vol, 4, pages 54, 127 ; vol. 5, page 61.] — or in his favor. [N. A. R. vol. 2, 
page 84.] If the prisoner subsecjuently retracts his confession, and it is not corroborated by 
other evidence, it may yet be used against him, if proved to have been given voluntarily ; 
[N. A. R. vol. 1, page 381 ; vol. 2, pages 39 and 79 ;] — but not when there is no proof that 
the fact charged has been committed. [N. A. R. vol. 1, page 143.] — Evidence, consisting of 
two confessions made at the tliana, one of which contained an exculpatory plea, while the other 
was wliolly criminatory, was considered insufficient for conviction. [N. Au R. vol. 3, page 201.] 


As regards others. 6^3. Magistrates ought not to Commit for trial, or hold to Security, any person solely 
on the ground of the accusation of confessing prisoners, that such persons were their accom- 
plices or concerned in the offence charged ; but this is not meant to restrict them from mak- 
ing sucli further inquiry as they consider necessary, or from acting according to the result. 
C. O. No. 156 of vol. 1. A confesson is not evidence against any but the prisoner who made 
it. It cannot be assumed that, if trustworthy as against the party making it, it is also so 
as against third parties who may be implicated by it. Reports Z. P, 1856, part 1, page 627. 
Reports W. P, 1854, part 1, page 181. But it seems that it may be admitted in aid of other 
proofs of another prisoner’s complicity in forming strong presumption ; Reports W. P. 1855, 
part 2, pages, 110, 266; or as corroborative of other independent evidence, but not directly 
for conviction. Reports L. P. 1855, part 2, page 23. 


Maliomedan 

X«a.w* 

Must be volun- 
tary ; ftnd person 
ronf^sing: must be 
of Bouod mind. 


Exculpatory pleas. 


661. In all criminal accusations before a Mahomedan court of judicature, the greatest 
weight is given to the confession of the party accused, whether made before the court or 
elsewhere, provided it be voluntary ; and provided tho person confessing be of sane mind 
and mature age ; because the declaration of an infant or an idiot is unworthy of any credit, 
and he is in law incapable of any act which may cause injury to himself. It is also a general 
rule, that the whole of what is stated in explanation must be taken as part of the confession ; 
but it seems doubtful how far the prisoner is bound to prove liis exculpatory pleas. In the 
Zeeadat of Imam Mahomed it is stated to be a general principle that ‘‘ whoever confesses an 
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act which subjects him to a legal penalty, and subsequently offers a plea to exonerate him- 
self from the penalty, must establish such plea by proof: but if he deny that which occasions 
the penalty, his denial is admitted.” This passage is open to ambiguous construction ; and, 
from the case to which it is applied, might be understood to require proof of a plea of justifi- 
cation in all cases of acknowledged homicide. The author of the Humadeeyahy who cites the 
Zeeadati however, deduces from the above quot ation a certain inference, that tlie statement 
of an act under circumstances, which prevent its being penal, is a virtual denial of the 
cause of penalty and this conclusion is undoubtedly just and rational, when there is no 
evidence against the acknowledger of the act, besides his own statement of the case.(a) Accord- 
ing to the law officers of thenizamut, there are two opinions ; one, that the fact pleaded in 
justification is inadmissible without proof; this is kiyas,ov the a])parcnt construction of the 
law ; the other, founded on istahsan^ or the more profound or apj)rovcd construction, is that 
no proof is required; the latter opinion is preferred.(^) — In a case of zina the confession is 
insufficient for punishment, until it has been repeated four times, the kazeo being directed 
to refuse it on the three first occasions, and even then to suggest to the person confessing the 
mention of circumstances in mitigation or exculpation. In other cases a single confession is 
genarally considered sufficient; tliough Aboo Yoosuf contends fur the necessity of two con- 
fessions in cases of theft, in consideration of the number of witnesses required to make the 
evidence valid, advancing this as the reason why four confessions are required in zina,{c)— 
Retractation of confession is permitted in all cases, the punishment of which is purely a 
divine or in other words a public right; but in cases of slander and other ofiences, in pun- 
ishing which the right of the individual is either wholly or partially concerned, a confession 
once made is irrevocable. The nature of the offence is considered in the same manner when 
the confession is made during intoxication ; for, where the right of God only is affected, such 
confession is not sufficient for judgment. And a confession is invalid if any compulsion is 
used to extort it Wlien a confession as well as evidence is produced in proof of zinOy the 
former must be complete in itself ; for, if incomplete, it invalidates instead of strengthening 
the evidence. In confessions, as well as in evidence, much depends upon the expressions 
used; as for instance, it is no proof of theft if person confess that he took certain property 
without expressly declaring that he stole it. There is no diSerenco between zimmees, slaves, 
and free Mussulmans with respect to confes3ions.(<f) 


Completeness oi 
confession. 


Retractation. 


Made dtunnfr in- 
toxication. 


Joined to cm- 
dence. 

Effect of e\pre^- 
uons lu. 

Description 1 1 
perbons. 


Cnglish 

I«aw« 


665. (c^Confession, to be admissible, must be free and voluntary. And in the case of 
a confession before a magistrate or other person, if it appear that the defendant was induced 
to make it by any promise of favor, or by menaces, or undue terror, it shall not be received ^ 

in evidence against him. Thus, if it bo said to the defendant that it will be better or worse tar>. 
for him if he do or do not confess ; or that what he says will be taken down and used for 
him or against him on his trial, or even if a confession be procured by a threat to take the 


(<i) Harington*8 AnalyaU, vol. 1, page 260. 

{h) This opinion is statod by llarington to bo in the futwa p^iven in N. A. R. vol. 1, pof^ 151,— -though this part 
of It is not mentioned in the printeil report. See also N. A, R. vol. 1, page 192. 

(c) Hed. Trans, vol. 2. page 86. (d) Ilnrington^s Analysis, vol. 1, and Hcd. Trans. 

(e) The English law here given is taken from ** Archbold’s Pleading and Evidence in c rimin al cases/’ 
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defendant before a magistrate, if he do not give a more satisfactory account, or to send for 
a constable; or by saying « tell me where tlie things are, and I will be favorable to you;’* 
or you had better tell all you know ;** or you had better tell where you got the property;’' or 
you had better split, and not suffer for all of them or it would have been better if you, 
had told at first or " I should be obliged to you if yon would tell us all you know about 
it ; if you will not, of course we can do nothing ;” or any thing you can say in your defence 
we shall bo ready to hear the confession will not be admissible. Where the prosecutor 
asked the defendant for the money that he had taken, and before it was produced 
said, " I only want my money, and if you will give me that, you may go to the devil if you 
please,” upon which the defendant took part of the money from his pocket and said, that was 
all he had left ; the evidence was held inadmissible. And a confession with a view, and 
under a hope of being thereby permitted to turn king’s evidence, has been holden inadmis- 
sible. To exclude a confession made under the influence of a promise or threat, the promise 
or tlireat must bo of a description which may bo presumed to have such an effect upon the 
mind of the defendant, as to induce him to confess : and therefore an exhortation, admoni- 
tion, promise, or threat, proceeding at a prior time from some one who has no concern in the 
apprehension, prosecution, or examination of the prisoner, but interferes without any authority, 
will not bo sufficient to render a confession inadmissible. The inducement must also refer 
to a temporal benefit ; for hopes, which are referrible to a future state merely, are not within 
the principle which includes confessions obtained by improper influence. But it is no ob- 
jection to the admissibility of a confession, that it was elicited by questions, if no undue 
influence be used : — or that it was made under a mistaken supposition that some of the de- 
fendant’s accomplices were in custody, even though it were created by artifice with a view 
to obtain the confession. And a letter given by a defendant to the jailor to put into the 
post is evidence against him. If the promise or menace, &c. take place previously to the 
prisoner’s being brought before the magistrate, the court will, in general, refuse to admit 
the confession to be given in evidence, unless it appears that the prisoner was undeceived 
by the magistrate, and cautioned by him not to expect the favor, or not to regard the 
menaces held out to him. But, where a defendant, having been told by a constable that he 
might do himself some good by confessing, afterwards asked the magistrate if it would bene- 
fit him to confess, and, the magistrate saying he could not say it would, the defendant then 
declined to confess, but afterwards, when going to prison, made a confession to the constable ; 
the confession was admitted, because the answer of the magistrate was sufficient to remove 
any expectation which the constable might have caused. If a confession be obtained by 
undue means, any statement made under the influence of that impression cannot be received. 
The only questions in these cases are — was any promise of favor, or any menace or undue ter- 
ror, made use of, to induce the prisoner to confess ? — and if so, was the prisoner induced by such 
promise or menace, &c., to take the confession? If the judge be of opinion in the affirmative, 
upon both these questions, he will reject the evidence. If, on the contrary, it appear to him, 
from circumstances, that, although such promises or menaces were holden out, they did not 
operate upon the mind of the prisoner, but that his confession was voluntary notwithstanding, 
and he was not biased by such impressions in making it, the judge will admit the evidence. 
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666. Although a confession, for the above or any other reasons, may not be receivable , Discovery made 

° ^ 1 1 • n • consequence of 

in evidence, yet any discovery that takes place in consequence of such confession, or any act 
done by the defendant, if it be confirmed by the finding of the property, will be admitted ; as 
for instance, if a man by promise of favor be induced to confess that he knowingly received 
certain stolen goods, and that they are in such a room of his house, and the goods be found 
there accordingly, although the confession itself cannot in that case be given in evidence, 
yet it may be proved, that, in consequence of something the witness heard from the defen- 
dant, he found the goods in question in the defendant’s house. 

jjjf 

667. Admissions or confessions to other persons than magistrates, if in writing, are How proved, 
proved as any other written instrument ; if by parole, they are proved by parole evidence of 

some person who heard them. 

668. /n all cases, the whole of the confession should be given in evidence ; for it is a Eftct of. 
general rule, that the whole of the account which a party gives of a transaction must be 

taken together : and his admission of a fact disadvantageous to himself shall not be received, 
without receiving at the same time his contemporaneous assertion of a fact favorable to him, 
not merely as evidence that he made such assertion, but admissible evidence of the matter 
thus alleged by him in his discharge. It has been said that, if there be no other evidence in 
the case, or none which is incompatible with the confession, it must be taken as true ; but 
the better opinion seems to be, that, as in the case of all other evidence, the whole should be 
left to the jury to say whether the facts asserted by the prisoner in his favor be true. 

669. Also it may be necessary to observe, that a man’s confession is evidence only Good only afsiiut 
against himself, and not against his accomplices; although he charge his accomplice in 

his hearing, and the accomplice do not deny it So, the confession of a principal is not 
evidence against an accessary to prove the guilt of the principal, which must be proved 
aliunde. 

SECTION X. 

OP THE FUNCTIONS OF THE MAGISTRATE. 

670. By sections 2 and 3, Reg. IX. 1793 for Bengal^ — sects, 2 and 3, Reg. XVI. 1795 Appomtmoat 
for Benares^ — and sects. 2 and 3, Reg. VI. 1803 for the Ceded Provinces, — the civil judges 

were constituted magistrates of the districts under their respective jurisdictions, with a pro- 
vision that their local jurisdictions, as magistrates, should be the same as that of the civil 
court. It was however " found expedient to appoint a distinct officer to execute the duty of 
magistrate and consequently by sect 2, Reg. XVI. 1810, the government was empowered 
to make such distinct appointment, and to direct whether the judge of the civil court should 
or should not exercise a concurrent authority as joint magistrate : and by section 6 of the 
same regulation, it was enacted that the officers so appointed should be guided by the regu- 
lations in force for the discharge of the duties of the magistrate’s office* 

2 K 
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Oath of office 


mufct bo taken, 


and recorded , and 
fact rcpoitcd to the 
court. 


Duties. 

Gl NI-KAL 


A chief dutv of 
the majristrate 1- to 
superintend and 
control Ui>i suhur- 
dinate^. 


Orders of civil 
court. 


671. Previous to entering upon the execution of the duties of his ofEce, a magistrate is 

to take and subscribe tlie following oath : I, A. appointed magistrate of the zillafa 

of-—, solemnly swear, that I will, to the best of my ability, preserve the peace of the zillah 
over which my authority extends ; that I will act with impartiality and integrity, and will 
not exact, or receive, nor knowingly allow any other person to exact, or receive, directly or 
indirectly, any fee, reward, or emolument whatsoever, in the execution of, or on account of 
any matter relating to the duties of my office, excepting such as the orders of the governor 
general in council do or may expressly authorize ; and that I will perform the duties of my 
office, according to the best of my knowledge, abilities, and judgment, conformably to the 
regulations that have been, or may be, passed by the governor general in council. So 
lielpnie God.” Ben//, Reg. IX. 1793, sect 2. Ben, Reg. XVI. 1795, sect. 2. Ced, Prov, 
Rog. VI. 1803, sect 2. Conq, Prav, Reg. IX. 1804, sect 7. 

672. So long as the law remains in its present state, requiring public servants to make 
a declaration before entering upon their duties, it is necessary tliat such declaration should be 
made in obedience to the law. It is not proper that the act of public officers should be liable 
to be called in question by reason of the neglect of what the law regards as an essential form. 
All declarations should be recorded in the office in which they are made, so as to be forth- 
coming in case of need ; and the fact reported to the court. They shauld be made before the 
officer appointed by law on that behalf, or before any justice of the peace, or any court 
of civil or criminal justice. C. 0. January 6, 1854. L, P, 

673. It is the duty of the magistrate to apprehend murderers, robbers, thieves, house- 
breakers, all disturbers of the peace, and persons charged before him with crimes or misde- 
meanors. Beng, Reg. IX. 1793, sect 4. Ced, Prov. Reg. VI. 1803, sect 4. 

674. The value of a magistrate’s service is more dependent on the skill and judgment 
with which he directs and controls the acts of all subordinate officers, than upon the work he 
can himself perform. The time of any officer exercising civil or criminal jurisdiction ouglit 
not to be employed in details, which can be well performed by the ministerial officers. No 
business ought to be performed by the head of the office, which can be well done by his 
subordinate officers, convenanted or uncovenanted, if his attending to such duties will inter- 
fere with his more important duties of directing and controlling every branch of his office, and 
of aiding, instructing, and encouraging each in the proper performance of the particular 
duties assigned to him. C. O. No. 229 of vol. 2. 

G75. In a dispute for the possession of moveable property, the magistrate is competent 
to interfere, only when it has been acquired under circumstances which would authorize 
the]a}iiigof a direct criminal charge, such as theft, or fraud, or criminal trespass, or the 
like. Const. No. 1349. C. O. No. 64 of vol. 4. 

676. A civil judge cannot call upon a magistrate to enforce his orders if resisted* 
Const No. 1209. 

677. When the orders of a magistrate are not subsidiary to a civil action (as in the 
case of a summary award of wages under sect 6, Reg. VIL 1819), the civil court has no 
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power to issue an injundtion to him for the purpose of stopping execution of his order. 
Const. No. 1158. 

678. Judicial functionaries have no power to carry into effect the decisions of pun- 
chayuts under Reg. IX. 1833, as that duty lies within the province of the revenue authori- 
ties. Const No. 895. 

679. A magistrate is not competent to fine a collector of revenue for refusing, or omit- 
ting, to obey his injunction; the rule of sect 36, Reg. XI V. 1793, is restricted to the orders 
of the civil courts. Const Nos. 364 and 414. 

680. The magisterial authorities are prohibited from interfering in the election, recog- 
nition, or removal of chowdhries of trades and professions. (Tliis rule supersedes Const. 
No. 816.) C. O. No. 163 of vol. 3. 

681. A magistrate is not competent to fine or imprison muhajuns or shroffs, who may 
be in the habit of demanding illegal batta on Company’s rupees. Const No. 1 13G. 

682. A magistrate has no authority to interfere to regulate the exchange of copper 
into silver. Const No. 751. 

683. Magistrates are competent to punish the offence of using short weights as a fraud, 
under ‘the general regulations ; but they cannot prescribe a current standai'd of weight 
Const No. 1274. 

684. On the death, resignation, or removal of a canoongoe, the records of his office are 
to be made over to his successor ; and the magistrate is enjoined, on the application of the 
collector, to interpose his authority, in all cases in which it is necessary to enforce the sur- 
render of such records. And the refusal or manifest evasion of any person in possession of 
such records to deliver them up, on the requisition of the magistrate, subjects him to 
the penalties prescribed by the regulations for resistance to the process of tlie magistrate. 
Ved, Prov. and Ben. Reg. IV. 1808. sects. 9 and 10. Sliahahad, Tirhoot^ Sarun, Patna and 
Behar, Reg. II. 1816, sects. 9 and 10. Ramghur, BhaugulixiTe^ and Parnea, Reg. II. 1817. 
Cuttack, Puttaspore^ and the Pergunnahs dependent on it, Reg. V. 1816, sects. 9 and 10 ; extended 
to MMnapore and IJidgelee by Reg. XIII. 1817. Bengal, Reg. I. 1818. sect 2 ; and Reg. I. 
1819, sect 3, cl. 1. 

685. It is the desire of government that the attention of the several magistrates should 
bo given to the adoption of measures for improving and preserving the healthiness of their 
sudder stations and of their districts generally. C. O. Govt Bengal, April 21, 1854. 

686. It is the duty of a magistrate or joint magistrate residing at the same station with 
the collector or- deputy collector, to assume charge of the treasury of the revenue officer, 
during the authorized or unavoidable absence of the latter. All public functionaries are 
required to receive charge of public property when the officer having custody is unable, from 
any circumstances, to retain charge of it C. O. No. 81 of vol. 3, Z. P. 

687. Magistrates should observe great caution, in addressing publications of a general 
nature to the inhabitants of the provinces ; and sliould refrain from such measures without 
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ceeding into the 
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the sanction of governmenti when the delay in obtaining such sanction would not cause 
material public inconvenience^ or at least without the knowledge and concurrence of the 
nearest local authority to which they are subject So also magistrates should be particularly 
cautious in the promulgation of general or circular orders and instructions connected with the 
police ; and they are enjoined to furnish the superintendent of jxiljce with a copy of all such 
orders which they deem it necessary to issue, immediately on their promulgation ; or pre- 
viously, if they are liable to objection. The superintendent of police will direct the magis- 
trates to rescind, alter, or modify any such orders ; and session judges will not interfere in 
any way with the exercise of this power. In more important matters such orders must be 
submitted to government ; and serious notice will be taken of any breach of these rules. 
C. O. Nos. 112 and 264 of vol. 1 ; and No. 7 of vol. 3, para. 2.L. P. Const No. 382, 
paras. 4 and 5. C. O. Sup. Pol. L. P. No. 3 of 1838 ; and No. 6 of 1844. 

688. Magistrates are prohibited from making enquiries into the resources of the district, 
its population, mineral productions, &c., by means of the police, without the sanction of the 
superintendent of police. C. O. Sup. Pol. Z. P. No, 7 of 1841. 

689. In reply to a question whether magistrates can, under any circumstances, be 
permitted to transact the current business of their offices in their private dwellings, the court 
deemed it sufficient to observe that, when sitting as a criminal judge, the magistrate must 
sit in the established court house ; and that they did not consider it necessary to enter upon 
tlie general question of the powers of a magistrate out of office. But it is said that the 
practice of transacting public business in private residences is objectionable, and it is inter- 
dicted. Const. No. 645. C. O. No. 21 of voL 2. 

690. When of two orders passed in any case one is appealable to the sessions court and 
the otlier final, they are to be kept distinct and separate, and to be recorded in separate pro- 
ceedings. C. O. No. 135 of vol. 3. 

691. The magistrate is to keep up two general register books ; viz. Firsts a general 
register of all applications preferred direct to the magistrate Second^ a general register of 
all reports received from the police darogahs :t and six books of subordinate entry ; viz. 
First, a book of heinous offences ;$ Second, a book of petty offences ;§ Third, a book of ap- 
peals from subordinate courts ;|1 Fourth, a book of references or proceedings received from 
other districts ;11 Fifth, a book of cases preferred under Act IV. 1840 and Sixth, a book 
containing all miscellaneous matters,tt All criminal cases are to be entered in the first in- 
stance in either of the general registry books, and then transferred to one of the subordinate 
ones for trial and disposal, excepting of course the cases referred to the subordinate tribunals. 
When cases are finally decided, they should be sent to the record-keeper, who should keep 
a general register in which he should enter all cases thus received, giving the number of 
the case and other particulars, an abstract of the final order, and a note of the part of the 
office in which he has placed the papers. C, O. No. 144 of vol. 3. 

692. Magistrates ought frequently to visit the interior of their districts, and to 
make themselves more accessible to the people than they can be at the sudder station. 
C. O. Sup. Pol L. P. No 15 of 1839. 
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693. Whenever a magistrate has occasion to proceed into the mofussil^ he is to report 
to the superintendent of police the date of his departure, and that of liis return to the sudder 
station, as well as the cause of his departure. In the Western Provinces, where the magis- 
tracy is still united with the collectorship, it seems that an officer must apply to the com- 
missioner for leave to proceed into the interior of his district ; but in the Lower Provinces 
this permission is no longer required, (r. C. O. No. 7 of vol. 3, para. 5. Z. P.) — C. O. No 10 
of voL 3, L. F. and No. 97 of vol. 2. W. F. 

694. An officer, whose salary and other allowances amount in the aggregate to less 
than the rate of 23,000 rupees a year, is entitled to travelling allowance at 5 rupees a day, 
while actually employed in the interior of his district, or so much within that allowance as 
to make his total receipts amount to that rate. Bills for this allowance are to be counter- 
signed by the superintendent of police. Govt. Orders Jany. 13, 1840. C. O. Sup. PoL 
L. P. No. 16 of 1838, and No. 162 A. Feb. 12, 1840. 

695. Any covenanted officer, entitled under the existing rules to travelling allow- 
ances when absent from his station on duty in the interior of his district, may draw travelling 
allowance, at his option, eitlier by the distance travelled at the rate of 8 annas a mile, or by 
the number of days he is absent from the sudder station at the rate of 5 rupees a day ; the 
bill for the charge so incurred being countersigned by the coij^missioner of the division. 
Orders Govt Indla^ August 14, 1855. C. O. Govt Bengal^ No. 29, October 29, 1855. 
But this has reference chiefly to those occasions on which an officer may have to quit his 
station for some sudden and temporary excursion into the interior of his district ; and not to 
tlie case of a magistrate proceeding on his regular tour of inspection in the cold weather. A 
magistrate can only draw travelling allowance according to one or the other of the two 
methods of calculation in the same bill, it being optional to him to select the one which he 
prefers to go upon for the whole period of his absence from the sudder station. C. O. Govt. 
Bengal^ No. 35, June 20, 1856. 

696. Whenever an officer of any department, travelling on duty, is entitled to draw 
travelling allowance reckoned by mileage, and he travels the whole distance, or any portion 
of the distance, by railroad, he is to charge for such distance at the rate of 3 annas per mile 
only, if he is an officer entitled to charge ordinarily at the rate of 8 annas or upwards per 
mile ; and at the rate of 1 ^ anna per mile only, if he is an officer entitled to charge ordinarily 
at a rate below 8 annas. C. O. Govt. Bengal^ No 36, August 6, 1856. 

697. Government will sanction, as occasion may be shown, the purchase of single-poled 
tents at the expense of rupees 350 each, for the use of magistrates. Govt Orders, Sept 8, 
1840. C. O. No. 65 of vol. 3. L. F. C. O, Sup. Pol. L. P, No. 22 of 1840. 

698. If an assistant magistrate, appointed to a sub-division, requires a tent, a 
report should be made to the superintendent of police. C. O. Sup. Pol. il P. No. 5 
of 1846. 

699. The session judge is to report to the nizamut adawlut every instance, in which 
the magistrate has been guilty of neglect, or misconduct, in the discharge of his duty ; and 
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omits or refuses to obey his orders. Beng. Reg. IX. 1793, sect 63. CecL JProa. Reg. VII. 
1808, sect 30. C. 0. No. 233 of vol. 2 para. 3. 

700. Upon areport made in pursuance ofthe foregoing provision, the nizamut adawlut, 
after such inquiry as may be judged necessary in proof or explanation of the circumstances 
stated, is to report the case to government, it it appears to require such notice, with a copy 
of all proceedings and papers received on the subject of it. And in all cases wherein a 
covenanted servant of the Company employed in any of the criminal courts, or in any office 
of police, appears to the nizamut adawlut to have been guilty of neglect of duty, or of 
other misconduct not expressly provided for by the regulations, that court is either to report 
the same to government, or to advise and admonish the party, as the case may require. 
Beng. and Ben. Reg. 11. 1801, sect. 14. Ced. Prov. Reg. VIII. 1803, sect. 24. 

701. When the charge of the office of magistrate devolves, from death, indisposition, 
or other casualty, to the senior assistant on the spot, without any express provision for the 
same having been made by government, an immediate report of the circumstances of the case 
is to be made by such assistant to government ; and, till the receipt of orders, he is to confine 
himself to the discharge of his own duties, and to the exercise of such part of the powers of 
the magistrate as may be indispensably necessary for the immediate execution of processes 
from the sessions court a^d the nizamut adawlut, for preserving the peace of the district, 
or for such other cases of emergency, as will not admit of delay. Beng. and Ben. Reg. IV. 
1796, sect. 5. Ced. Prov. Reg. XII. 1803, sect. 15. 

702. A magistrate having left certain roobacarees unsigned, on leaving the station on 
sick certificate, the acting magistrate was directed to sign the roobacarees, the orders of 
which might be recorded in the magistrate’s English note-book in his hand-writing, certifying 
thereon that he had compared them with the note-book. In cases in which no note was 
recorded, the acting magistrate was directed to pass such order as might, on inspection of 
the proceedings, appear just and proper, leaving the party dissatisfied with it to appeal in the 
regular course. Const. No. 729. 

703. The magistrates are empowered to hear and determine, without any reference to 
the sessions courts, all complaints or prosecutions brought before them for petty offences, 
such as abusive language, calumny, inconsiderable assaults, or affrays ; and to punish the 
offender, when convicted, by committing him to prison for a term not exceeding 15 days, or 
by imposing a fine upon him ; but the fine is in no case to exceed 50 rupees, unless the offender 
is a zumeendar, independent talookdar, or other actual proprietor of land, paying an annual 
revenue to government of more than ten thousand rupees ; or a proprietor of ayma land, 
paying a quit revenue to government exceeding five hundred rupees per annum ; or of 
lakhiraj land, the annual produce of which is above one thousand rupees ; in which cases such 
offender is liable to a fine not exceeding 200 rupees. The magistrate is to fix the amount of 
the fine upon a due consideration of the nature of the case, and the situation and circum* 
stances in life of the offender, Beng. Reg. IX. 1793, sect. 8. Ced. Prov. Reg. VI. 1803, sect. 8. 

704. The magistrates are authorized to hear and determine, without any reference to 
the sessions courts, all complaints or prosecutions brought before them for petty thefts, when 
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they have not been attended with any aggravating circumstances, or committed by persons of *o 
notorious bad character^ and inflict upon the offenders corporal punishment not exceeding “©“th. 

30 ratans, or commit them to prison for a term not longer than one month, according as they 
think proper, upon consideration of the circumstances of the case, (a) Beng. Beg* IX 1793, 
sect. 9. Ced* Prov, Reg. VI. 1803, sect. 9. 

705. In addition to the above powers, magistrates are further empowered, in all cases of exSud!^ 
conviction before them of any criminal offence punishable under the Mahomedan law and the raent^*piu”Tae of 
regulations, — for which the above mentioned penalties are insufficient, or to which the above ^oo nip^ or addi- 

^ ’ tional SIX mouths* ; 

rules are not expressly applicable, and for which a more severe ijunishment than six months’ 

. , . » hoft extending: to 

imprisonment, with thirty ratans, or a fine of 200 rupees, has not been specifically prescribed, si* months* impri- 
. sonment plus 30 

(in which case the prisoner, if there appear grounds for it, is to be brought to trial before the ratans ; 
sessions)— to pass sentence of imprisonment not exceeding 6 months, wlfli corporal punishment 
not exceeding 30 ratans in cases of theft, or in other cases with a fine not exceeding 200 
rupees, commutable if not paid, to a further period of imprisonment not exceeding 6 months; 
so that the entire period of imprisonment, under the sentence of a magistrate, in no case 
exceeds one year. Reg. IX. 1807, sect. 19. 

706. A sentence of imprisonment for one year in lieu of stripes in addition to a sentence or on© y»ar in lieu 
of six months’ imprisonment passed by a magistrate, is not illegal under the wording of cl. 2^ ®^*<=*^P®** 

sect 2, Reg. IL 1834. (/>) Const No. 1183. 

707. In addition to the sentence which a magistrate is empowered to ])ass hy the above and also, in certain 

. . , « ... . . 1 • . • 1 . t case©, one year in 

provisions, he is competent m certain cases to reciuire the prisoner to turnish security to keep de&uit of Becurity. 
the peace, or in default to be imprisoned for that additional period, under Act V. 1848. 

Const No. 1290. 

708. In cases in which a magistrate may sentence to a term of imprisonment with Labor, 
labour, and also a fine commutable to a further period of imprisonment, the powxr of award- 
ing labor extends equally to the latter period as to the former period ; and in both cases the 

labour is commutable to a fine under cl. 1, sect. 3, Reg. IL 1834. If labour is not awarded 
for the first period, it should not of course be awarded in the second. Const. Nos. 972 
and 1264. 

709. If a magistrate considers the sentence, which he is competent to pass under the 

above provisions, insufficient for the offence, he should commit the prisoner to the sessions. insufRdent. 
Const No. 85. 

710. It rests with a magistrate to determine what is a " petty offence” and the com- jg J^determw^th© 
mensurate punishment, provided he do not exceed the limitation prescribed as above for such 

cases. Const. No. 1353. 

711. A conviction by a mamstrate in atrial, on the result of which he is expressly ConvicHon by a 

” . magistrate on trial 

authorized by sect. 19, Reg. IX. 1807 to pass sentence to the extent specified iherem, is not ^ not a conviction 

° ^ ^ * without trial. 


(a) For powers In more serious cases of theft and other crimes, see the seetions which specially treat thereof. 

(h) For the rules for the substItutUm of additional imprisonment for corporal punishment, see subsequent section of 
corporal punishment/* 
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liable to be impeached as a conviction without trials’’ on the ground of its not being a 
regnlar trial before a judge aided by his law officer.’’ Const. No. 259. 

MisdemeftDor. 712. A magistrate is competent to punish as a misdemeanor, under the general powers 

vested in him by sect. 19, Reg. IX. 1807, any act which is declared by the regulations to be 
an offence, but for which no punishment is specified. Const. No. 1305. 

Defendant muit 713. A defendant is bound to appear in person before the magistrate to receive sentence. 

JJSve And sentence should not be passed in the absence of a defendant, who has been allowed 

to answer and defend a charge against him by attorney. Reports L, P. 1854, part 1, 
page 433. 


If doubtful on 
point of law may 
apply to law ofticer, 


714. 

assistance. 


If a magistrate is doubtful as to the law, he should apply to the law officer for 
Const. No. 617. 


or remembrancer. 715. The remembrancer of legal affairs may furnish magistrates, when acting either 

administratively or judicially, with his opinion on points of law arising before them, which 
they may submit to him. C. O. Sup. Pol. JL P. No. 4 of 1852. 

Sentences he- 716. A magistrate having passed a sentence which was beyond his competency, the 
nizamut adawlut quashed the proceedings, and directed him to commit the prisoner to the 
sessions. Const. No. 684. The session judge in appeal can also quash proceedings under 
the same circumstances. See section of Appeals. 

If within corape- 717. A magistrate may decide and pass sentence of punishment, without reference to 
^h^withou^ £ the sessions court, provided he does not exceed his competency under sect. 19, Reg. IX. 
1807. Const. No. 121. 


Ma^strate has 718. A prisoner was tried and acquitted by the sessions court on a charge of uttering 

not power to pun- i i 

igh a^risoner, ac- counterfeit com With intent to defraud ; the magistrate subsequently sentenced the prisoner to 
nions court, for a a fine for having counterfeit coin in his possession, and not showing good and sufficient cause 
duded !n*^*thc trid for the Same. This was held to be irregular, because the latter point must have formed part 
which\e^hJi^"'^be^n of the trial on the charge of which the prisoner was acquitted by the sessions court. Const 

acquitted. 


Duties of 
magistrate 
and collector 
vested in one 
person* 


719. It is competent to the governor general in council to authorize a collector of 
revenue, or other officer employed in the management or superintendence of any branch of 
the territorial revenues, to exercise the whole or any portion of the powers and duties vested 
by the regulations in the magistrates or joint magistrates, or to employ a magistrate, joint 
magistrate, or assistant to a magistrate, in the collection of the public revenue. Reg. IV. 
1821, sect 2. 


In such case, 
oath to be taken ; 


reirulations and 


oi^rs by which to 
be guided ; 


720. If a collector, or other revenue officer, is so appointed to perform the duties of a 
magistrate, or joint magistrate, he is to take and subscribe the oath prescribed by sect 2, 
Reg. IX. 1793, and cl. 1, sect. 8, Reg. XIII. 1793, with such verbal alterations only, as 
may be consonant to the nature of the appointment. He is to be guided in the execution of 
those duties by the regulations which have been, or may be, enacted for the guidance of those 
officers respectively, and by the orders of the superior courts of criminal judicature in all 
matters in which a controlling or superintending power is vested in those courts. And he 
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is also to be carefal to jpireserve the records of his judicial and revenue offices separate^ and 
distinct from each other. Beg. lY. 1B21, sections 3^ 4, and 5. 

721. The magistrate and collector should leave all the business of the office at the 
sudder station to the joint magbtrate and deputy collector, with the aid of the assistants ; 
reserving to himself the general control of the police, and a general knowledge of the manner 
in which the business is conducted by his subordinates, to enable him to interfere whenever 
he may, for any special cause, deem it necessary. It is important that the native establish- 
ments, as well as the people, should see that the chief control is retained in the hands of the 
magistrate and collector, and that he is equally anxious in regard to every part of his duties. 
To effect this, he must limit himself to matters of real importance, leaving the details, under 
control on his own part, in the hands of his subordinates, and not doing business which can 
be efficiently performed by them. Such officers are strictly prohibited from holding cutcherry 
at the same time in the judicial and revenue departments. 0. O. No. 151 of vol. 2. 

722. The duties of a magistrate vested in a collector cannot be delegated to an assist- 
ant under sect 8, Reg. IV. 1821 (which defines the duties of an assistant to the collector) 
in those cases in which such delegation would be contrary to the provisions of Reg. IX. 
1807, Reg. III. 1821, or Reg. I. 1822. Const. No. 603. 

723. The two branches of a magistrate and collector’s duty are in fact closely united, 
and it is impossible precisely to describe how the services of the joint magistrate and deputy 
collector are always to be called into exercise. But as an impression has sometimes arisen, 
from the charge of the magistracy being entirely devolved on the subordinate, that the duties 
of the collector are the higher and more important, the notice of magistrates and collectors is 
particularly called to the point, that they are considered as vested with the entire respon- 
sibility for the due performance of all their duties, and that nothing less than an order of 
government, which may for peculiar reasons at any time relieve them from a particular por- 
tion of their duty, can be pleaded in bar of that responsibility. The magisterial functions are 
those in which the responsibility should be most felt Govt Order fF. P. No. 703, April 
19, 1841. 

724. In case of an officer being vested with magisterial powers, and deputed permanent- 
ly or temporarily to exercise them within a portion of a district, or of an officer’s being 
placed in charge of a tract of country comprising portions of several jurisdictions, it is com- 
petent to government, at the time of erecting such authority, or at any time subsequently, to 
determine and prescribe by an order, under the official signature of a secretary to government, 
at what station and in what manner prisoners committed to take their trial before the sessions, 
for offences perpetrated within the limits assigned to such officer, are to be brought to trial 
for the same. Notice of such determination is to be given to the nizamut adawlut, which 
court is to take the necessary steps. Reg. YIII. 1822, sect 6. 

725. Whenever magistrates require detachments of troops, for the apprehension of 
public offenders, or for the maintenance of the peace in their respective districts, they are to 
state in writing, as fully and circumstantially as is practicable, the nature of the service, 

2 u 


and separatton of 
records. 


Head of the of- 
fice to limit himself 
to matters of real 
importance, and to 
leave details to su- 
bordinates. 


Not to hold c\it- 
cherryin both de- 
partments at the 

same time. 


What maf^steri- 
al datien may be 
entrusted to the as- 
sistant collector. 


Responsibility of 
the whole rests 
with the bead of 
the office. 


Independent 
Joint-magia- 
trncy creat- 
ed.* 

Government to 
decide how and 
where the 90^^100*4 
are to be held. 


Requiring 
the aid of the 
militaiy. 



188 


fttTBJBGTS BSLATINfi fO THB OOKBUCT Of OlftiS. 


Ap^eatioiii how 
to be mode. 


Responiibility of 
requiring aid rests 
with the magis- 
trate ; the allotment 
of the force rests 
with the command- 
ing officer ; but he 
must grwt the 
required aid. 


Requisition to 
be m^e only in 
cases of absoltue 
necessity, and ma> 
gistrate to report 
to government. 


Report. 


Commanding 
officer to report 
to commander-in- 
chief. 


Military 
guards • 


required to be performed^ to the officer commanding the corps or companieSs fhxtn which the 
detachment is to be furnished ; leaving it to the commanding officer, on consideration of the 
drcnmstances stated, to judge of the strength of the force which should be employed in the 
execution of the duty in question. Reg. XL 1806, sect 14, cL 1* 

726. The power thus vested in the magistrate, being founded upon the nature and 
exigency of the case, which may freqnently require promptitude and decision, and will 
seldom admit of a reference to government ; it is the duty of commanding officers immedi- 
ately to furnish the necessary military aid, whenever applications are regularly and publicly 
made to them by the magistrates for troops for the mmntenance of the peace, or for the 
support of the general police of the country. By those means the responsibility of calling in 
the aid of the military rests with the civil magistrates ; and the allotment of the force 
depends upon the officers commanding ; who are not, however, on occasions of this nature, 
to exercise any discretion in granting or withholding the required aid.fa) But as it is, at the 
same time, essential to restrict the employment of military force to cases of absolute necessity, 
the magistrates are enjoined to confine their requisitions to cases of that description, and to 
report to government, whenever they may apply for military aid under this section ; at the 
same time furnishing government with the necessary information respecting the circum- 
stances upon which the application has been grounded. Reg. XL 1806, sect. 14, cl. 2. 

727. The report thus ordered to be sent to government is to be full and distinct; and 
copies of it are to be sent to the superintendent of police, and the session judge ; the latter 
is to forward it to the nizamut adawlut with his own sentiments on each case, but is not to 
issue any orders direct to the magistrate. 0. O. No. 68 of voL 2 ; and No. 7 of vol. 3, 
para. 4. Z. P. Const. No. 40. 

728. The officers commanding troops, by whom such detachments are furnished, in pur- 
suance of the applications of the magistrates, are immediately to transmit the necessary 
reports thereof to the commander-in-chief. Reg. XI. 1806, sect. 14. cl. 3. 

729. The magistrates, and other public officers authorized to require permanent guards 
for the protection of the public treasuries, stores, or other property, are to state fully and 

(a) ** Upon the duty of offioen and troopt, daring a time of riot and tumult, which had been too long left; in doubt, > 
dear light was also thrown by the mild and gentle wisdom of Chief Justice TlDdal, when he presided over the ipedal commission 
at Bristol. * It may be safely conduded that if the exdtement which led to the defiance of the law at the earlier period of the 
day had never existed, the weightier crimes subsequently committed by the populace would not have taken place. The be- 
ginning of the tumult is like the letting out of water ; if not stopped at first, it becomes difficult to do so afterwards ; it rises 
and increases until it overwhelms the fairest and most valuable works of man. The soldier is lUU a dUaen lying under the 
same obligation and invested with the same authority to preserve the peace of the kingdom as any other subject. If the <Mie is 
bound to attend the call of the dvU magistrate, so also is the other ; if the one may interfere for that porpose, when the 
occasion demands it, vdthout the requisition of the magistrate, so may the other too ; if the one may employ arms for that 
purpose, when arms are necessary, the soldier may do the same. Undoubtedly the same exerdse of discretion, which rtqulrei 
the subject to act in subordination to, and in aid of the magistrate, rather than upon bis own authority, before recourse I* 
had to arms, ought to operate in a still stronger degree with a military force. But where the danger is pressing and imme- 
diate, where a felony has actually been committed, or cannot otherwise be prevented, and from the drenmstancec of the case 
no opportnnity is offered of obtaining a reqnisition from the proper authoritiei, the military snliijeets of the king, like his dvtt 
subjects, not only may hut are bound to do their utmost, of their own authority, to prevent the perpetration of ontrage, 
to pot down rio and tumult, and to preserve the lives and property of the people/’ Towntend*i Modem Siaie THafr , sol. 2t 
page 279. 
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circumstimtiAlly the nature of the service necessary to be performed to the officer command- 
ing the corps from which the guards are required. On receipt of such information, the 
commanding officer is to furnish guards of such strength as he may deem necessary ; pro- 
vided that no public objection occurs to a compliance with the application, and that he is 
satisfied that the civil officer is entitled to make such application by the general rules and 
usages of the service. But the commanding officer is at liberty, in case he deems it necessary 
or proper on any public grounds, to suspend compliance with the application, and to refer 
the case to the commander-in-chief, who is to forward the representation to government for 
its decision, or to pass such orders as may appear to him to be proper. Reg. XI. 1806, 
sect. 15, cl. 1, and sect. 18. 

730. No augmentation is to be made in the number or strength of permanent guards 
without the express sanction of government Reg. XL 1806, sect. 15, cl. 2. 

731. The same rules are to be observed in applications for temporary escorts, as in 
tliose for permanent guards. Reg. XL 1806, sects. 16 and 18. 

732. Magistrates and other officers in the judicial department are to transmit to govern- 
ment, on the first of each month, a statement of the guards, detachments, and escorts em- 
ployed by them in the preceding month. Reg. XL 1806, sect. 17. 

733. Whenever it appears advisable to a magistrate to depute his assistant, or any 
European officer acting under his authority, being a convenanted servant of the Company, to 
make a local investigation within the limits of his district, for the purpose of speedily and 
satisfactorily determining a boundary dispute, or other subject of inquiry in the foujdaree 
court, which from the circumstances of the case appears to require the deputation of an 
European officer, instead of the employment of a local police officer, it is competent to the 
magistrate to order such deputation, and to furnish the officer so deputed witli such instruc- 
tions as appear necessary ; — provided that such instructions are not inconsistent with the 
general regulations in force. Reg. XI. 1824, sect. 2. 

734. Whenever the deputation of an European officer may be ordered at the request of 
a party in a suit, or for the purpose of inquiring into any local question of private right be- 
tween two or more individuals relative to a case depending in the foujdaree court, it is at the 
discretion of the magistrate, by whom the deputation is ordered, or who is to determine the 
case to which it relates, to declare the whole or any part of the usual deputation allowance 
receivable by the officer so deputed, as well as every other authorized and necessary expense 
attending the local inquiry, to be payable by the party against whom the case is adjudged ; 
or proportionally by each of the parties, if this appear just on due consideration of all the 
circumstances of the case. But if in any instance the magistrate is of opinion that it would 
not be proper from indigence or other cause to render the parties, or either of them, answer- 
able for the whole or any part of the deputation allowance, he is authorized to discharge the 
same (subject to the usual audit) on the part of government. Reg. XL 1824, sect 3. 

735. Such deputation charges, if not paid by the parties, are to be realized by the 
same process as costs of suit in civil cases ; and a commissioner of circuit is competent to 
exercise the same power as the magistrate in ordering the deputation of an assistant duly 
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modified (L e. vested with special powen)^ to o^odge Ihe pSTment of his deptklMlioii 
<diai|^ Const No* 678* 

736* Snch deputations are to be immediately reported to govemmeiity with a stalemenl 
of the circumstances of the case ; and the return of the officer so deputed is also to be imme* 
diately reported. Reg. XL 1824} sect 4# 

737. A report of such deputation is alsO} in every instance^ to be made without delay 
to the session judge, together with a copy of the proceedings : and if the reasons stated for 
the deputation do not appear sufficient and the judge deem it unnecessary} or inexpedient he 
is competent to revoke it transmitting at the same time copy of his order with the proceed- 
ings and papers connected therewith to the nizamut adawlut who will issue such final 
orders as they may deem just and proper. Reg. XI. 1824, sect 5. 

738. Such deputations are not to be made except in cases of urgency, and for a short 
period. The parties are at liberty to attend the local investigation in person, or by any 
authorized agent Reg. XL 1824, sect. 6. 


SECTION XL 

OF THE FUNCTIONS OF THE JOINT MAGISTRATE. 

739. Whenever it appears necessary for the despatch of public business, or for any 
purpose of police, or otherwise, to appoint an assistant magistrate(a) in any zillah or in any 
part thereof, it is competent to government to make such appointment under the provisions 
contained in this regulation. Reg. XVL 1810, sect 4* 

740. Previously to entering upon the execution of his duties, the joint magistrate is to 
take and subscribe the oath prescribed for the office of magistrate, with such verbal altera- 
tions only as may be consonant to the nature of the appointment Reg. XVL 1810, sect 5. 

741. The joint magistrate is to be guided by the general regulations, as far as they are 
applicable to his duties ; and, for the due execution of such duties, he is invested with the 
same powers, as by the regulations are vested in the magistrate. Reg. XVL 1810, sect 6* 

742. The special duties to be performed by a joint magistrate are to bo determined by 
government ; but in all matters relating to practice and form, as well as in all points not 
specifically provided for by this, or any other regulation, he is to be guided by the instruc- 
tions of the nizamut adawlut Reg. XVL 1810, sect 7* 

(a) The reader will mark the difference between an •ssiatant maglstratey and an assistant to the maifUtrate : the for- 
mer is now always called a joint magUtrate, which term is ezclnslvely applied by the regulation, from which the ahote 
quotation is made, to such magistrates as were vested (by section 8) with a concurrent authority in a contiguous jurisdiction. 
To prevent confusion, the title of joint magistrate, as now in use, is substitoted throughout the text for that of aasietuit ma« 
gietrate, which is obsolete. The rules here quoted have, of course, no application to independent joint magistrates who are in 
fhet magistrates of subordinate districts in which there is no session judge, the sessions being held by the judge of a neigh- 
bouring xUloh. 
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743« All proc^ issued by a joint magistrate is to be under bis official seal and signa- 
ture ; and is to be executed by the officers employed under himself, or by those of the ma- 
gistrate, as circumstances may direct, and may appear most conducive to the public service. 
The magistrates, their police officers, and all other persons acting under them, are required 
to aid and support the joint magistrates, appointed under this regulation, in the execution 
of any process issued by them under their official seals and signatures ; and resistance to any 
process so issued is punishable in like manner as resistance to the process of a magistrate. 
Reg. XVI. 1810, sect 8. 

744. A joint magistrate (when not acting as magistrate, in the absence of the latter) 
is to be considered subordinate to the magistrate, in the general discharge of his official 
duties, as far as is consistent with the provisions contained in tliis regulation. In all cases 
of a difference of opinion between the magistrate and a joint magistrate, the latter is to con- 
form to the directions of the former, until a reference can be made to the superior courts, 
for a determination upon the subject. But it is not intended that any appeal should lie to 
tlio magistrate from the sentence of a joint magistrate, whether for punishment, or acquittal, 
or from his orders for the commitment of prisoners, or holding them to hail to take their 
trial at the sessions; the joint magistrate being vested with the full powers of magistrate in 
all such cases, within liis jurisdiction, and his proceedings therefore being open to the regular 
control of the superior courts. Reg. XV 1. 1810, sect. 9. 

745. Wlicn not stationed at the same place with the magistrate, he is authorized, 
in all cases requiring despatch, to correspond directly with government, tlic nizamut adaw- 
lut, the session judge, or other public authorities. But all monthly and otlier periodical re- 
ports or accounts, wliich may be required from a joint magistrate, and generally all official 
communications, which he may liave to make to any superior authority, and wliicli may not 
require immediate despatch without passing through the magistrate, are to be transmitted 
through the channel of the latter, provided he is not absent from his jurisdiction. Reg. 
XVI. 1810, sect 10. 

746. The police and other establishments of native officers, employed under a magis- 
trate, and not ordered to bo placed under the immediate authority of a joint magistrate, will 
continue under the usual control of the magistrate. But all native officers so employed are 
directed to furnish any joint magistrate, having authority over them under this regulation, 
with every information required from them, as well as generally to obey all orders issued to 
them by him, on pain, in case of neglect or failure, of being fined, suspended, or dismissed 
from office under the authority, or at the representation of such joint magistrate according to 
the regulations in force. Government further retains a discretion of placing any part of the 
police, or other public establishments, under the immediate control of a joint magistrate, 
when it may appear expedient Reg. XVI. 1810, sect 11. 

747. When the police establishment of the thanas, within the limits of a joint magis- 
trate’s jurisdiction, have not been placed under his immediate authority, by an order of 
government, in conformity with the above provision, the wliole of the native officers compos- 
ing those establishments continue under the control of the magistrate of the district AppU- 
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cations for leave by the officers of the thanas so situated, should be forwarded to the magis* 
trate, through the joint magistrate, to enable the latter to state any objections which he may 
have to offer against a compliance. Const Nos. 210 and 232. 
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clusive control in 
their local jurisdic- 
tions. 


748. But by an order of government, dated January 6 , 1825, it was directed that the 
joint magistrate should always possess exclusive control over the police establishments main- 
tained in the local jurisdictions assigned to them. C. O. No. 306 of vol. 1. 


749. Joint magistrates shall ordinarily reside at the sudder station of their principals. 

Governmfnt , 

Orders Nov. i8T. Government Resolution, November 1st, 1831. 

1881 . 
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750. Rule 4. A joint magistrate is in all respects subordinate to the magistrate. 
Subordinate to and is required to obey any orders the latter may see fit to issue. Rule 6. He is 
competent to exercise the full powers of a magistrate, unless interdicted from the exer- 
cise of such powers by his superior, who is of course at all times competent to limit, 
or extend, tlie jurisdiction of his subordinate. Rule 10. Whenever tho joint magistrate 
is acting in subordination to his principal without any independent authority, all acts done 
by him are held to be subject to his sole responsibility; but having undergone tho 
revision of the magistrate are subject to their joint responsibility, and are appealable to 
the session judge. Rule 11. In like manner all acts done by the joint magistrate, when 
acting independently of his principal, rest on his own responsibility, and all appeals from 
such acts lie direct to tho session judge. It is at all times competent to tho magistrate to 
issue any general instructions, which he may deem necessary to his subordinate ; and the 
ai ^^u^uuVtiour^^of subordinate officer, whenever ho is officiating as magistrate, is to conform to all orders he 
magistrate. receive from him, provided of course that such principal is resident within the limits 

Report of dele. district It is not necessary for the magistrate to make a report to the superintendent 

by^magwtrate * poIicc and scssion judge, for their respective consideration and orders, in cases, where the 
joint magistrate may exercise tho full powers of the magistrate, except where he deems it 
necessary or expedient to divest himself altogether, for tho time being, of magisterial duties ; 
and in all such cases those officers are to report the circumstance to government Rule 12. 
It is also to bo clearly understood that the magistrate is competent to resume at any time the 
Irresponsibility duties, which he may have temporarily confided to the joint magistrate. Rule 13. In all 
instances in which a joint magistrate is officiating as magistrate, and receives general or 
specific instructions from his superior, he is to be held exempt from all responsibility which 
Power of session may attach to a punctual observance of such instructions. Rule 15. The superintendent of 
t”ndLt"o^f pSto police is authorized, whenever he may think proper, to interfere with any arrangements in 
h.) matters of police made by the magistrates for the employment of joint magis- 
trates or other assistants, or the distribution of business to be assigned to those functionaries; 
and the session judge may exercise the same power in all matters connected with the trial 
and decision of cases. Any interference of this nature will of course be exercised on tho 
responsibility of tho officer so interfering, and not without apparent necessity ; and magis- 
trates, after obeying the order, are allowed a reference to the nizamut adawlut or govern- 
ment, as the case may be, Government Resolution, November Ist, 1831. 
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751. As under the above orders^ joint magistrates are competent and required to exer- 
cise the full power of magistrate, unless interdicted from the exercise of such power by their 
superior ; they are empowered to try appeals from the orders of sudder ameens in petty 
criminal cases. Const. No. 1231. 

752. But deputy magistrates, and uncovcnanted judges exercising magisterial powers, 
are not to exercise appellate authority ; and petitions of appeal, whether from covenanted or 
uncovenanted subordinates, are not to be referred to them for decision. 0. O. No. 22 of 
vol. 4. Z. P. 

753. A joint magistrate is competent, under the 6th rule of the above resolutions, 
unless expressly interdicted by the magistrate, to commit prisoners to the sessions ; and it is 
not necessary for the magistrate to revise his commitments : nor can the magistrate reverse 
an order of commitment made by a joint magistrate residing at the sudder station without 
independent jurisdiction. Const Nos. 911 and 906. 

754. Under Act XXXI. 1841, all appeals from a joint magistrate, of whatever powers, 
are appealable exclusively to the session judge. Const No. 1326. 

755. A magistrate may refer to a joint magistrate, not holding independent jurisdiction, 
criminal cases for report; though, with reference to the respective powers of those officers, 
the measure should be resorted to as seldom as possible. Const No. 1234. 


SECTION XII. 

OF THE FUNCTIONS OF THE ASSISTANT TO THE MAGISTRATE. 

756. Previous to an assistant’s entering upon the exercise of judicial authority, he is to 

take and subscribe before the magistrate the following oath ; " I, A. B., assistant to the 

magistrate of the zillah of , solemnly swear, that I will, to the best of my ability, assist 

the said magistrate in preserving the peace of the zillah over which his authority extends ; 
that I will act with impartiality and integrity, and will not exact or receive, nor knowingly 
allow any other person to exact or receive, directly or indirectly, any fee, emolument, or 
reward whatsoever, in the execution of any matter relating to the duties of my office, except- 
ing such as the orders of government do or may expressly authorize ; and that I will perform 
the duties of my office, according to the best of my knowledge, abilities, and judgment, 
conformable to the regulations that have been or may be passed by the governor general 
in council. So help mo God.” Beng, Bxadi Ben. Reg. XIII. 1797, sect. 2. Ced. Prav, 
Reg. XIL 1803, sect 17. 

757. Under the above provisions, an assistant, on removal from one district to another^ 
whether under the orders of government or the commissioner of the division, should take 
the prescribed oath of office before the magistrate of the zillah to which he may have been 
newly appointed : and the magistrate is, in such cases, competent, and indeed required by the 
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above provisions, to administer it to him without any special orders from government on the 
subject. Const. No. 850. And so long as the law remains in its present state, it is 
necessary that such declarations, should be made in obedience to it. They should be re- 
corded in the office in which they are made, so as to be forthcoming in case of need, and the 
fact reported to the court. C. O. January 6, 1854. Z. 

758. An assistant, who has taken and subscribed tho foregoing oath, is authorized to 
exercise the judicial powers vested in the magistrate by the established regulations, as far as 
may be necessary to enable him to perform the duties committed to him by the magistrate. 
Ben//, and Bc/l Reg. XIII. 1797, sect. 3. Ced. Prov, Reg. XII. 1803, sect. 18. 

759. Assistants, exercising judicial powers under the above provisions, are to be guid- 
ed in every respect by Reg IX. 1793, and such other regulations as have been or may be 
hereafter enacted for the guidance of magistrates, as far as the same may be applicable to 
the duties committed to them respectively. Be7ig. and Ben. Reg. XIII. 1797, sect 4.(a) 

7G0. But assistants are not, under the above provisions, to exercise the powers vested in 
tlio magistrates by sect. 19, Reg. IX. 1807. In tho performance of any duties committed to 
them, they are not to exceed the powers vested in them by tho regulations heretofore in force, 
except tliat, in the cases provided for by sect. 8, Reg. IX. 1793 {Ced. Prov. sect. 8, Reg. VI. 
1803), wherein it may appear proper to impose the fine thereby authorized, in addition to 15 
days’ imprisonment, both the stated fine and the imprisonment may be adjudged, with an 
eventual commutation of the fine, if not paid, to further confinement for a period of 15 days, 
making the entire term of imprisonment, if the fine be not paid, one month of 30 days. In 
like manner, in charges of petty thefts, provided for by sect, 9, Reg. IX. 1793 f Ced. Prov. 
sect. 9, Reg. VI. 1803), they may, if it appear just and requisite, adjudge the one month’s 
imprisonment in addition to the corporal punishment In any case wherein the offence proved 
against tlie prisoner appears to require a more severe punishment than he is hereby autlio- 
ri/ed to adjudge, he is not to pass any sentence, but is to submit his proceedings to the ma- 
gistrate, who, after holding any further proceedings he may deem necessary, if satisfied of the 
guilt of the prisoner, is to pass sentence on, or to commit or hold him to bail for trial before 
the sessions, according to the nature and circumstances of the case. Reg. IX. 1807, sect 20. 

761. Applications made to session judges by magistrates, with a view to their assistants 
being invested with special powers or the powers of a joint magistrate, are to be submitted by 
the session judges to the government direct C. O. No. 11 of vol. 4. L. P. 

762. Wlien the nizamut adawlut are of opinion, either from a report of the magistrate 
or from other information, that an assistant is duly qualified by his experience, industry, and 
abilities, to be entrusted with special powers, they are to report to government On the 
receipt of such report, or on other information, the government may invest such assistant 
with the special powers described below. Reg. III. 1821, sect 2, cl. 1 and 2. 

763. Assistants may be especially empowered, in all cases referred to them in which an 
individual may be convicted of any criminal offence punishable under Mahomedan law 


(a) There appears to be no corresponding enactment for the Ceded Provinces. 
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and the regulations, — for which the penalties authorized above appear insufficient, and 
for which a more severe punishment than 6 months’ imprisonment with thirty ratans, or a 
fine of two hundred rupees, has not been specifically prescribed, — to pass sentence of im- 
prisonment not exceeding 6 months, with corporal punishment in cases in which corporal 
punishment is authorized by the regulations, or in otlier cases with a fine not exceeding 
200 rupees commutable, if not paid, to a further period of imprisonment not exceeding 6 
months, so that the entire period of imprisonment in no instance exceeds one year. 
Reg. III. 1821, sect 2. cl. 3. 

764. If the offence proved against the prisoner appears to require a more severe punish- 
ment than the foregoing, he is not to pass any sentence, but is to submit his proceedings to 
the magistrate, wlio, after holding any further proceedings he may deem necessary, if satis- 
fied of the guilt of the prisoner, is to pass sentence on, or to commit or hold him to bail for 
trial before the sessions, according to the nature and circumstaiicos of the case. Reg. III. 
1821, sect 2, cl. 4. 

765. An assistant is not competent to pass an order for commitment in cases wherein 
the offence appears to require a more severe punishment, than he is competent to adjudge ; 
but ho must submit his proceedings to the magistrate. Const No. 191. 

766. An assistant is not competent to make commitments to the sessions, unless ho has 
been appointed by govermnent to act as magistrate : consequently an assistant directed to 
take charge of the office at the sudder station during the absence of the magistrate in the 
interior cannot exercise that power. Const. No. 686. 

767. An assistant is not competent to take cognizance of complaints against European 
British subjects to the extent specified in 53d Geo. III. cap. 155, sect. 105. The powers in 
question can be exercised only by a person possessing the full powers of' magistrate. ♦ Const 
No. 595. 

768. Upon the death, removal, or resignation, of any assistant invested with special 
powers, the person succeeding to the office of assistant is in no case entitled to exercise such 
special powers without the previous sanction of government ; and it is at all times competent 
to government to revoke the special powers, entrusted to an assistant, for any cause which, 
in the opinion of government, may render the adoption of that measure expedient Reg. III. 
1821, sect 2, cl. 7. 

769. Assistants are to perform all such ministerial acts as may be prescribed to them 
by the magistrates, consistently with the regulations ; but are in no cases to exercise judicial 
powers except in cases in which they are expressly authorized to exercise such powers 
by the regulations. Beng. and Ben. Reg. IV. 1796, sect 6. Ced. Frov. Reg. XII. 1803, 
sect 16. 

770. Magistrates are authorized to employ their assistants in the execution of such part 
of their prescribed duties as, from the extent of their general business, or other cause, they 
are unable to give due attention to themselves. Ben^. and Ben. Reg. XIII. 1797, sect 2. 
Ced. Ffov, Reg. XIL 1803, sect 17. 
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771. Whenever a complaint or charge of a criminal nature is referred by a magistrate 
to his assistant for examination, under the foregoing provisions, the order of reference is to be 
recorded on the magistrate’s proceedings with instructions, whether to submit the proceed- 
ings held upon the examination for the magistrate’s decision, or whether the determination 
upon the charge is to be passed by the assistant, if it be such as he is authorized to deter- 
mine under the regulations. As far as the general duties of tho magistrates may admit, 
they arc directed to examine the proceedings held by their assistants in such cases.(a) 
Reg. IX. 1807, sect 21. 

772. The same rule is applicable to cases referred to assistants vested with special 

powers. I^I* 1821, sect 2, cl. 5. 

773. In cases referred to an assistant for trial and decision, he may acquit or convict 
according to his judgment But in cases referred merely for report, he has no power to 
release the prisoners, but should submit his opinion in the required report to tho magistrate, 
who will pass the proper order. Const No. 612. 

774. Magistrates are aiitliorized at all times to recall from their assistants any depend- 
ing cases, which may have been referred to them under the above provisions, and which 
for the more speedy administration of justice, or for any other reason, the magistrates 
may deem it proper to determine themselves in the first instance. Reg. III. 1821, 
sect 2, cl. 6. 

775. It is competent to the local government of each of the divisions of the Bengal 
presidency, to empower assistants to magistrates, and also deputy magistrates under Act 
XV. 1843, to exercise the powers of a covenanted assistant, to receive and try, without refer- 
ence by the magistrate, all or any of such charges as they are now competent to try upon re- 
ference by the magistrate, subject to appeal from their decisions according to the provisions 
of sect. 2, Act XXXI. 1841. Act X. 1854, sect. 1. 

776. Magistrates, or joint magistrates, may at any time call from any of their assistants, 
or from any deputy magistrate subordinate to them, any case pending before any such assistant 
or any such deputy magistrate under tho provisions of this Act, wliich for any reason the 
magistrate, or joint magistrate, may deem it proper to determine himself in tho first instance. 
Act X. 1854, sect. 3. 


During the cold 777. In answer to a suggestion of the board of revenue, that all magistrates should be 
be employed instructed to make their tours in the interior of their districts only during tho months of 
venue dutics^^ the November and December, in order that assistants might be placed at tho disposal of collectors 
employment in the interior of their districts during the months of January, February and 
Marcli, — the government replied that they concurred with the board in attaching great 
importance to the employment of assistants in revenue work in the interior of their districts 
during every part of the cold season when there is any such work to be done ; and the board 
were authorized to employ assistants at that particular time of the year, whenever there is 
such work to be done, as though the whole of their time were at the disposal of the collector. 


{a) For rulw regarding the power of magistrate to revise the orders of his asslstanti see chapter 6 of this book. 
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There is no necessity, it was said, for a rule restricting the tours of magistrates to two parti- 
cular months. Magistrates should be considered in charge of their own offices, in whatever 
part of the district they may be. As regards the superintendence of the jail, which is 
the only duty a magistrate cannot personally perform when out in the district, he must make 
the same arrangements, when the assistant is employed in the district in settlement or 
other duties under the collector, as he would make if there happened to be, as is fre- 
quently the case, no assistant attached to his district at all Govt Orders No. 761, 
August 16, 1850 inC. O. S. B. R. No. 62, September 3,1850. C. O. Sup. Pol. jL. P. 
No. 12 of 1850. 

778. While assistants are employed in the transaction of revenue duties in the inte- 
rior of the district, there is no objection to their taking up criminal business connected 
with those parts of the district in which they may be employed, on the distinct understand- 
ing that the assistants shall only take up criminal cases so far as their revenue duties during 
the period in question may give them leisure, and so as not to interfere with the due dis- 
charge of the latter. When assistants have full powers, they might he instructed in special 
cases to receive petitions direct ; but in general it will be advisable for the magistrate to refer 
cases to tlio assistants with reference to the understanding noted above. C. O. Sup. Pol. L. P. 
No. 2 of 1854. 

779. Magistrates are to require their assistants to pay frequent visits to the jail, in 
order that they may make themselves thoroughly acquainted with all existing rules regarding it. 
Particular attention should be paid to the discipline and classification of the prisoners ; the 
work on which they are employed ; their food and clothing ; the cleanliness and ventilation 
of the jail wards ; the checking of all abuses ; the conduct of the darogah and his subordinates ; 
and, in fact, all the details which form part of the internal economy and control of a jail. 
The assistant must invariably enter the result of his inspection in the visiting book of the 
jail, for the information and orders of the magistrate. Orders of Govt, in C. O. Insp. Jails 
No. 55, October 18, 1856. L. P, 

780. Where head assistants to magistrates are appointed, it is sufficient to declare that 
they are to perform all acts which may be required of them by the magistrate ; and that thej^ 
are in like manner to obey the joint magistrates, when the latter are acting independently. 
Government Resolution, November 1, 1831, para. 14. 

781. Session judges and magistrates are enjoined to report to the nizamut adawlut, 
whenever the ministerial ofiBcers attached to their courts, w'ho are covenanted servants of the 
Company, are guilty of neglect or misconduct ("other than corruption or extortion) in the 
discharge of their duty. Rewy. Reg. XIII. 1793, sect. 10. CciL Prov. Reg. XIL 1803, 
sect 13. 

782. In such cases the nizamut adawlut is to be guided by the same rules as in the 
case of magistrates guilty of neglect or misconduct ; see para. 699. 

783. Every assistant, whatever be his powers, and every joint magistrate and deputy 
collector of the 2nd grade, if not in charge of a sub-division or of some independent office of 
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* See para 775, 
and appeals from. 


As s police offi- 
cer, in all respects 
subordinate to ma- 
gistrate. 


Commitments. 


higher rank, requiring leave of absence, is to write a letter addressed to the collector of his 
district, to be submitted first to the magistrate, who, if he sees no objection to a compliance 
with the application, will endorse the letter with a statement to that effect ; and, if otherwise, 
will briefly state on the letter his reasons for objecting to a compliance. The letter with the 
magistrate’s remarks will then bo forwarded by the magistrate to the collector, who will 
transmit it in original, similarly farther endorsed by himself, to the commissioner. This latter 
officer will use his own discretion in forwarding the original application directly to tJie 
government for sanction, or in declining to do so. Govt Order in 0. O. Sup. Pol. L, P. 
No. 9 of 1850. 


SECTION XIII. 

OF THE FUNCTIONS OF THE DEPUTY MAGISTRATE. 

784. It is competent to the local governments of both divisions of the Bengal presi- 
dency to appoint in any zillah or district one or more uncovenanted deputy magistrates with 
the powers hereinafter specified. Act XV. 1843, sect. 1. 

785. Every person appointed to the office of deputy magistrate under this Act, pre- 
viously to entering upon the execution of the duties of his office, is to make and subscribe 
before the magistrate of the district to which he is appointed, a declaration according to Act 
XXL 1837. {a) Act XV. 1843, sect. 2. 

786. A deputy magistrate, appointed under this Act, is capable of being employed as 
a judicial officer, or as an officer of police, or both, at the discretion of the local governments. 
As a judicial officer he is to exercise the powers of a covenanted assistant under Regulations 
XIII. 1797, IX. 1807, or III. 1821, or the full powers of a magistrate, according to such orders 
as may from time to time be issued in that respect by the local government ;* and in such 
cases he is subject to such authority in regard to appeals from his decisions and judicial orders, 
as is provided for the decisions and orders of a covenanted assistant under the above regula- 
tions, or of a magistrate respectively. As an officer of police he is in all respects subordinate 
to the magistrate under whom he is placed ; he is to exercise such powers as the government, 
or the magistrate with the sanction of government, commits to him ; and is to obey all orders 
that are issued, and perform all duties assigned to him by that functionary, who is at all 
times competent, subject to such orders as he receives from the local government, to extend, 
limit, or resume the the powers committed to such deputy. Act XV. 1843, sect. 3. 

787. Officers invested with the full powers of magistrate are competent to make com- 
mitments to the sessions in cases referred to them, which are beyond their competency to 
decide. C. O. No. 173 of vol. 3. 

(a) The purport of Act XXI. 1837, is to make it lawful for government to substitute a declsuratioii for any oath required 
to be taken by law. Thu deputy magistrate must be required to make and subscribe a declaration to the seine effect as the 
oath admiuistored to covenanted asbistants. See paras : 756 and 757. 
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788. Uncovenanted oflScers in the revenue and judicial departments may hold at the 
same time with any other office the office of deputy magistrate. Act XV. 1843, sect. 4. 

789. A deputy magistrate is not to be dismissed from office for misconduct without the 
sanction of the local government. Whenever there is reason to believe that a deputy 
magistrate is disqualified by neglect, incapacity, or corruption, for continuance in office, a 
report is to be submitted by the magistrate for the consideration and orders of government, 
which is competent to suspend him, and to order a further enquiry into his conduct, or to direct 
his immediate dismissal, as may appear just and proper. Act XV. 1843, sect. 5. 

790. Deputy magistrates in charge of sub-divisions are allowed a travelling allowance 
of three rupees per diem whilst moving about their jurisdiction. Tiiose residing at sudder 
stations, and drawing an allowance of 200 rupees per mensem, are allowed five rupees a day 
when deputed to the interior on duty. C. O. Sup. Pol. L. P, No. 7 of 1847. 

791. Deputy magistrates, located upon full salaries in the mofussil, are expected to 
pay the expenses of cart-hire for conveying their tehts, records, &c. out of their own allow- 
ances. Gk>vt. to Sup. Pol. Z. jP., No. 1184, June 3, 1846. 


SECTION XIV. 

RULES FOR THE GUIDANCE OF DEPUTY MAGISTRATES AND ASSISTANTS 
IN CHARGE OF SUB-DIVISIONS. 

By Government OrderSy Bengaly February 18, 184G. 

792. Rtt/e 1. After assuming charge of their sub-divisions, deputy magistrates and 
assistants will hear and pass orders on all reports which may be submitted by the police, re- 
ceiving petitions from the inhabitants within their jurisdiction, and deciding, or committing all 
cases brought before them, excepting such as the magistrates may think proper to call for and 
decide themselves. As the deputies and assistants will liavo been vested with the full powers 
of a magistrate, it is unnecessary to lay down any special rules for their guidance as judicial 
officers. It will be sufficient to enjoin upon them a strict adherence to the government 
regulations and the rules and orders of the court of nizamut adawlut and of the superintendent 
of police of the lower provinces. 

793. Rule 2. As the great object of stationing officers in tlie interior of districts, is to 
relieve the inhabitants within their divisions from the delays and inconveniences to which they 
are now subject in their applications to station courts ; and 2ndly, to secure a more effectual 
control, than has hitherto been possible, over the police employed in distant ihanas, the 
deputies and assistants are particularly enjoined to avoid all xmnocessary detention of parties 
in suits before them, to render themselves freely accessible to people of all classes, to listen to 
their communications with temper and consideration, and during the dry weather to be 
as much as possible upon the move, visiting the thanas under them, investigating serious 
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o0ionces on the spot where they occttr, acquiring every possible information, from every 
available source, as to the characters of the police officers and the landholders, or middlemens 
of the sub-division, ferreting out receivers of stolen property and such parties as make a 
practice of harbouring robbers, and generally (after consultation, if necessary, with the 
magistrate) taking such measures as may appear most advisable for the suppression of crime 
and the maintenance of peace and good order. 

794. Rule 3. On the occurrence of any heinous offence, they will report the circum* 
stances to the magistrate either in English, or in the vernacular, as they may find most 
convenient, and will keep that officer weekly informed of the progress and result of their 
proceedings for the apprehension and conviction of the parties concerned, paying due regard 
to any instructions which they may receive from him. The magistrate will forward copies 
of these reports to the superintendent of police lower provinces, with as little delay as 
possible. 

795. Rule 4. In cases of murder, homicide, or unnatural death accompanied with 
suspicious circumstances ; as also in cases of severe wounding ; the corpse, or wounded person, 
will bo forwarded by the police, as soon as the customary sooruthal has been recorded, to 
the officer in charge of the sub-division, should his station bo in tho direct line between the 
place where the investigation is going on and the sudder station of the magistrate. The 
deputy, or assistant, after inspecting the corpse, or wounded person, as the case may be, will 
lose no time in sending the same on to the sudder station for examination by the civil surgeon. 
But, should the deputy or assistant be absent from the subordinate station when the corpse or 
wounded person arrives there, or should his station be out of the direct line, the corpse, 
or wounded person, shall be forwarded on to the sudder station without awaiting the return 
of the above officer. The civil surgeon’s rejwrt will be addressed to the officer in charge of 
of the sub-divison who, whenever such may be necessary, will request the magistrate at the 
sudder station to take the deposition of the medical officer and furnish him with a copy there- 
of, in order to enable him to judge as to the propriety of making further enquiries, and to 
assist him in drawing up the calendar of commitment. 

796. Rule 5. Deputies, subordinate to two or more magistrates, will use their own 
discretion, as to priority in the execution of orders simultaneously received from different 
superiors. 

797. Rule 6. The deputy magistrates will invariably correspond with the superior 
authorities through the magistrates to whom they are subordinate, except in cases of emergen- 
cy, where delay would be mischievous, or highly inconvenient. 

798. Rule 7. The monthly statements of work disposed of and pending must be des* 
patched by the deputy magistrates and assistants on or before the 5th of each month, and the 
yearly statements not later than the 10th of January. On each monthly statement the su* 
bordinate officers will make a note of the number of times, during the month, on which they 
‘hare proceeded on duty into the interior, and the number of days they have on that account 
been absent from their stations. 



BOOK III. 8BCTION XIV,^--^1T3*]>XV|SZ0N8. 

, 4 


151 


799^ Rule 8« Such parties as the deputies or assistants may sentence to simple impri- Disposal of pri- 

1 ni i_ • 1 • , . t i* ^ soners sentenced to 

ionment» not exceedmg one month« will be retained m custody m the place set apart for such eimpio imprison- 
parties at the head quarters of the sub-division* month ; 

800. Rule 9. Prisoners whose sentences may exceed one month, together with all exceedinsr ono 
prisoners sentenced to hard labor, and prisoners committed to the sessions, should be forward- pei?^ iruh uw/ 
ed to the sudder station under a guard of burkundazes, as often as may be practicable ; 
but never less seldom than once a week ; and care should be taken to transmit along with 
them their warrants and the calendars of commitment, together with such other papers as 
may be necessary. The term of imprisonment of prisoners sent to the sudder station will be 
calculated from the date of sentence. 


801. Rule 10. By the same opportunity the subordinate officers will remit such sums Money received 

as they may have received on account of fines, deposits, sale of unclaimed property, &c. deposits 

transmitting along with them copies of their weekly cash account, wliich must give clearly 

the different heads of receipts. Deposits on account of diet money of witnesses need not be 
remitted to the sudder station, the unexpended balances of the same being re-payable accord- 
ing to law, on the decision of each case, to the depositors. 

802. RuleW, All refunds of fines, deposits, (with the above exception) &c., will be RefaadB. 
made from the magistrate’s treasury, on receipt of a roobakaree from the deputy magistrates, 

or assistants, who are strictly prohibited from making any refunds themselves, or any dis- 
bursements, except such as may have been sanctioned by the magistrate, or the superior 
authorities. 


803. Rule 12. The records of such cases, as may have been finally disposed of, should 
be forwarded to the magistrate’s office on the Ist January of each year, arranged in bundles 
according to the thana and the nature of the offence, and accompanied by a clearly arranged 
catalogue. 

804. Rtile 13. Should the deputy magistrates, or assistants, see reason to believe that 
any one of their amlah, or any darogah, mohurir, or jemadar, has been guilty of miscon- 
duct, or is otherwise incapacitated, so as to render necessary his removal from office, 
they will report the circumstances through the magistrate to the superintendent of police^ 
and forward the papers of the case, together with their opinion, for final orders, suspending 
such officer on their own responsibility, should such a measure appear advisable.(a) 

805. Rule 14. The dismisssal of burkundazes, chokeedars, and goraits, as also the 
appointment of burkundazes, and the confirmation of chokeedars and goraits nominated by 
the zumcetidars, rests entirely with the deputy magistrates or assistants, subject, of course, to 
an appeal in the case of the former to tlie superintendent of ]K)lice, and in that of the latter 
to the magistrate. The assistants or deputies will, however, furnish the magistrate with a 
monthly statement of burkundazes, chokeedars, and goraits, dismissed by them, specifying 
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, (a) In case of dismissal the following partksulars most be forwarded to the magistrate for report to the superin- 

tendeat of police in accordance with his C. O. No, 1 0 of 1842, viz. 1. Name of dismiesed offieer ; 2. Name of his father, 
mad plane of birth ; 8. OfRee held by hi n ; Cause of dismissal ; 5. Descrlptioii of person, noticing peculUrities of 
speech, form, or feature ) 6, Remarks. 
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in each instance the nature of the offence* Should his offence be such as to render the re- 
employment of any burkundaz improper, the deputies or assistants will forward the papers 
through the magistrate to the superintendent of police, for the necessary orders. 

806. Rule 15. A similar statement of police officers punished by fine or suspension 
from office will accompany the above. 

807. Rule 16. The deputy magistrates, or assistants, will be careful to issue no 
dustoor-ool-umul,” or circular orders of a general nature to the police, without the appro- 
val of the magistrate and the superintendent of police. 

808 Rule 17. On a vacancy occurring in the ministerial establishment, or in any of 
the higher grades of the police (thanadar, mohurir, or jemadar), the deputy magistrates, or 
assistants, will nominate the candidate whom they may think most capable, giving the pre- 
ference on all occasions to subordinates, who may in any way have distinguished themselves. 
They will then take the deposition of their nominee in open cutcherry, as to his residence, 
former employments with dates, fact of removal from any appointment with cause thereof^ 
relationship or connection with any residents in the division, or with any of tlie ami ah in the 
district offices. This statement the deputies, or assistants, will forward with their nomination in 
the ordinary form, for the approval of the magistrate and th(? superintendent of police. 

809. Rule 18. The deputies or assistants will keep in their office at all times ready 
for the magistrate’s inspection, the following books and registers, in English and the vernacu- 
lar, the headings of which are to bo furnished to them from the magistrate’s office. 

Register of hajut and bail cases pending,^ Register oj miscellaneous ard burawurda ditto,^ 
Register of Act IV, of 1840 cases dittos The deputies will take care, that the cases are 
entered in these on the day of their institution, and they will write the decision at the time 
of its delivery in their own hand. 

Register of Jines.^ This they will keep open on their table, and will enter the fines, as 
they pronounce the order. They will take care that all fines are paid in their own presence, 
and will enter the receipt at the moment under the proper heading. In forwarding to the 
station prisoners, who may be sentenced to imprisonment with fine in lieu of labor, or in lieu 
of an additional term of imprisonment, the deputies will always send with them an abstract 
from the fine book, in order that these fines, which will then be payable at the sudJer station, 
may be duly entered in the books of the magistrate’s office. 

Book of police officers' good conduct and separate booh of bad conduct^ In these books 
the deputies w ill note every occasion on which a police officer may distinguish himself ; and 
every instance in which he may be fined, suspended, or reprimanded. 

Book of daily receipts and disbursements f This book must never be allowed to fall into 
arrears, and from this will be made out the weekly cash accounts for transmission to the 
magistrate. 

Register of persons who have eluded the pursuit of justice f and register of persons who 
haoe broken jail^ These books must be carefully kept, and measures should be taken by the 
deputies every now and then to ascertain whether the parties have returned to their houses, 
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or to what part of the country they have made their escape. Notice of the escape of these 
parties must always be given to the magistrate of the district, in order that the names of the 
fugitives may be entered in the books of his office. 


Aho a hook of calendars of commitment 

And the following books and registers in the vernacular : 

1 Book of purwanas, 

1 Ditto of summons and dustucks^ ^c. 

1 Begister of petitions} 

1 Ditto of thana reports} 

1 (}opy book of roobakarees, 

4 Becord-keeper^s registers of cases according to Mr. BchinsorCs 
1 Daily register of parties in attendance according to the orders of nizamut adatolut* 

1 Begister of subsistence money deposited by parties to suits} 

1 Begister of subsistence money paid to witnesses by government} This money the 
deputies or assistants will invariably see paid in their own presence, and will send a detailed 
statement of sums paid to each witness, on account of government, to the magistrate monthly, 
i. e., on the 1 st of each month, in order that it may be included in the contingent bills of 
the office. Occasional sums of money, not exceeding 100 rupees at a time, will be sent 
to the deputies by the magistrates, to enable them to make these disbursements, which, 
however, if the sudder court’s orders for the prompt disposal of cases are properly acted up to, 
ought to be of rare occurrence. 


Vbrnacular. 


^ r. Appendix B, 
No. 4. 

* Ilnd, So. 5. 


3 Ibid, No. 24, 
Ibidy No. 18. 

5 Ibid, No. 32. 
o Ibid, No. 81. 


Two registers of unclaimed ^ and latoaris property.^ In these the deputies or assistants Repstewof tm- 
will include all property, w’hich may be forwarded to their court, whether stolen, suspicious, 
unclaimed, or left by persons dying intestate. The latter kind of property will be forwarded b,No. 

weekly through the magistrate to the civil court. ® /aw, no.Io. 


A register of chokeedars} This register must be very carefully kept up — the removal Register of 
of a chokeedar and the name of his successor being noted as soon after the order is given 

mi j • • • ^ . . , . ® ® Appendix B, 

as possible. The deputies or assistants will take every opportunity also, on visiting their 
thanas, of assembling the chokeedars, and testing its correctness — weeding the force at the 
same time of all men, who may appear incapable of the active performance of their duties, 
and ascertaining that the whole have been regularly paid. 


Book of prisoners^ rations.'^ The rations of the prisoners and persons under trial in 
hajut will be furnished, whenever practicable, by the jail moodee, who will keep an agent 
at the out-station for this purpose, and will receive payment from the magistrate’s treasury 
on production of the deputy’s vouchers, specifying the daily number of prisoners in confine- 
ment. These vouchers may be in the vernacular, but the deputies will superscribe them 
in their own handwriting with the number of prisoners, and will attach their initials 
thereto. On the 1st of each month they will forward a list in the vemacolar of prisoners in 
confinement on each day of the month, for comparison wuth the vouchers. 

At the same time, the depuUes will furnish the magistrates with a memorandum in the 
vernacular, shewing the number of prisoners in confinement, or in transit, on the last day of 

2 Q 
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the preceding month, as also the number of escapes and deaths. These memoranda will be 
entered by the magistrates at the foot of their monthly statements of prisoners and casualties 
forwarded to government. 

810. Strict attention must be paid to this last rule. When the officer in charge of a 
subdivision is subordinate to more than one magistrate, he is to furnish each magistrate with 
the memorandum required of the prisoners belonging to that jurisdiction. C. O. Govt. 
JB&ngcd No. 1200, June 27, 1853. 

811. Tiuh 19. Officers exercising the above powers at out-stations, will liear and pass 
orders on all reports from the thana under them, and dispose of all cases occurring in their 

Reports and pet- jungcliction and within their competence to decide.* All cases of a heinous nature, such as mur- 
♦ Btt para, 77o. der, dacoity, aggravated burglary, or serious affray, must be immediately reported to the ma- 
Heinous oftences gistrate ; but the subordinate officers will at the same time pass such orders, as may be neces- 
sary, and proceed themselves to the scene of the crime when practicable, for the purpose of 
carrying on the requisite inquiries, without waiting the magistrate’s instructions. On re- 
ceiving these latter, they will of course be guided accordingly. 


If with spe- 
cial powers 


Minor offence*? 
beyond their com- 
petence. 


812. Rule 20. The subordinate officers will proceed to take evidence in all cases of 
felony, or misdemeanor, which, though beyond their competence to decide, may be unattended 
with aggravating circumstances ; such as simple theft of property exceeding 50 rupees in value, 
simple burglary, and the like. Where the subordinate officers may consider the charge not 
proved, they will dismiss the parties, with the exception of defendants, wliom they will retain 
on bail, until the receipt of the magistrate’s orders for the discharge of the defendants, or for 
their transmission to be tried before him. Where the subordinate officers may consider the 
charges proved, they will at once forward the prisoner, together with the papers, to their 
superiors. The latter arrangement will also apply to prisoners triable under Act III. of 1844, 
who can only be sentenced to suffer corporal punishment by an officer exercising the 
powers of a magistrate.faj 


SECTION XV. 

OF THE FUNCTIONS OF THE LAW OFFICER AND NATIVE JUDGES. 


Magistrate may 
refer certain cases ; 


the same which 
they can refer to 
Msistants. 


813. The magistrates are authorized to refer for trial to the Hindoo and Mahomedan 
law officers, all complaints or charges brought before them for petty offences, such as abusive 
language, calumny, inconsiderable assaults or affrays, and all charges of petty thefts, when 
unattended with any aggravating circumstances. Reg. III. 1821, sect 3, cl. 1. 

814. Magistrates are competent to refer to the law officers any criminal cases, which 
they are authorized by former r^ulations to refer to their assistants; and in the mode of 
making the reference, and in the subsequent stages of the proceeding, the magistrates and 


(«) These rules have beeu issued by the goTemmeut of Bengal, and of course spply to a e sl s tan ts and deputies 
euly in the lower provinces. 
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law officers are to be guided by the provisions hitherto in force relative to such cases. 

Eeg* III. 1821, sect 3, cl. 2. 

815. The law officers, in the decision of criminal cases so referred to them, are autho- m tnvia 

ca<cs , 

rized to exercise the same powers as those vested in the assistants to the magistrates by sect 

20, Reg. IX. 1807, and by the other regulations therein referred to ; that is, they arc not 

to sentence a person convicted of abusive language, or calumny, or inconsiderable assault 

or affray, to a more severe sentence than 15 days’ imprisonment, and a fine of 50 rupees with 

an eventual commutation, if the fine be not paid, to further confinement for 15 days more, 

making the entire term of imprisonment, if the fine be not paid, one month of 30 days. Nor 

are they to sentence a person convicted of petty theft to a more severe sentence than [corporal and in ca^es of 

punishment’* and] imprisonment for a period of one month. Persons sentenced to imprison- , 

ment by the law officers arc not to be confined in irons or in fetters, except in cases in which punish^ 

the misconduct of such individual, during his imprisonment, appears to the magistrate to May not impo^^e 

render such measure necessary for his safe custody. Reg. III. 1821, sect. 3, cl. 3. 


816. In all cases of petty theft referred for trial to law officers, sudder ameens, and but may sentence to 

^ ^ labor in ea!»es of 

principal suddor ameens, it is competent to those officers to sentence persons convicted before theft, 
them of that offence to labor in addition to the [corporal punishment* and! temporary impri- * 

, ^ ’**'*'*■ corporal punuh^ 

sonment which they are authorized to adjudge. Reg. 11. 1832, sect. 3. ment. 


817. The law officers are to forward to the magistrates, on the fifth day of each month. Monthly state- 
a statement showing the manner in which the cases referred to them may have been disposed 
of, in order that the same, after having been carefully inspected by the magistrates, with the 
view of noticing and eventually correcting any irregularities, may be incorporated in the 
periodical reports required tube submitted to the superior courts. Reg. III. 1821, sect. 3, 
cl. 4. 


818. The foregoing provisions are applicable to sudder ameens.f Reg. III. 1821, sudder ameens 
sect. 4. 


819. The above rules are applicable to principal sudder ameens ; and it is competent to 
the magistrate to refer to a sudder ameen, or principal sudder araeen, not being a Mahome- 
dan law officer, any criminal case for investigation, though such case is not finally cognizable 
by such sudder ameen ; provided however that no commitment be made by those officers, 
and that their power of awarding punishment in criminal matters, under the existing regula- 
tion, be not exceeded. Reg. V. 1831, sect, 18, cl. 6. 


Aad principal sud- 
der ameens. 


Cases may be 
referred to them 
for report; 


820. The above provision in no way affects the rules of Reg. IIL 1821. The Mahome- office^^ Tho cm 
dan law officer has still the power of* trying cases finally cognizable by him, which may be 
referred to him. C. O. No. 133 of vol. 2. * ^ 


821. The powers of the law officers are confined to the trial and decision of trivial cases J and should return 
and cannot be construed as conveying to them authority to investigate and report upon any 
description of cases which they are not ultimately competent to decide. Should a case. 


(a) The application of theteprotialODS is restricted ia the text to sudder ameens sested with certain special powers 
under sect. 5, Reg, 11. 1821 ; but all sudder ameens hare now greater powers than those specified. 
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apparently trivial, turn out upon investigation to be of a serious nature, it would be necessary 
for the law officer, to whom it had been sent for trial and decision, to return it to the magis- 
trate, unaccompanied however by any opinion as to the merits of the case, C. O. No. 30 of 
vol. 2 ; and Const No. 516. 


Ca«e« which may 822. All injudicious employment of the Mahomedan law officers in trying criminal cases 

ultimately be .1 • • 

brought before the may involve the anomaly of the same individual being required to sit as an assessor m cases, 
be referred to law in which he lias already conducted the primary inquiry, and has consequently prejudged the 
subject to be decided. To avoid such incongruity a magistrate should make over to those 
officers such cases only, as may, on a cursory examination, appear to him not likely to be 
ultimately referred to the sessions court 0. O. No. 236 of vol. 2. L, P. 


823. Where the evidence, on which the commitment was made, had been taken before 
tlie law officer, the court held that he should not have sat at the trial. Reports L, P. 1851, 


])age 803. 


Cases uader Hop. 
VII. 1819 may be 
referred. 


How such officers 
are to issue orders 
to police ; 


824. All cases under tlie provisions of Reg. VII. 1819, are referrible to principal sud- 
der aineens for investigation and report Const No. 1265. 

825. In cases referred for investigation and decision to sudder ameens by the magis- 
trate, they have no authority to issue purwanas to thanadars, darogahs, or other mofussil 
police officers ; when necessity exists they are to represent the matter to the magistrate who 
will issue the necessary orders. Const No. 451. 


and processes. 826. The processes of sudder ameens, in criminal cases referred to them, should be 

issued under their own signatures, but under tlie seal and through the officers of the magis- 
trate. Const No. 741. 


SECTION XVI. 


OF MOONSIFFS INVESTED WITH CRIMINAL POWERS IN THE LOWER 

PROVINCES. 


First grade moon- 
■iffs were invented 
with the powers of 


827. On the 24th April 1854 all first grade moonsiffs were made deputy magistrates 
with the ordinary powers of an assistant But it was subsequently ordered that all moonsiffs 


an assistant ; 
are not to exercise 


whose cutcherries were situated at a location not identical with that of a magistrate or joint 


dSorfiw*’"™ magistrate, or deputy magistrate, should abstain for the present from exercising criminal 
P***" powers. This order however did not aflfect moonsiffs who had previously exercised such 

powers ; and the covt were authorized to state that government would readily receive from 
the local officers any well considered suggestions, regarding the exercise of criminal powers, 
either by any particular moonsiff, or by moonsiffs generally in tlie interior. C. O. No. 6, 
June 9, 1854, L. P. 


Bntet to be ob- 
eemd. 


828. The following subsidiary orders, issued in C. O. No. 4, May 19, 1854, L* P., are 
to be observed in the employment of the first grade moonsiffs, who have been vested with 
powers of an assistant to the magistrate under Reg. XIII. 1797, and Reg. IX 1807 
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829* BmU 1. » Those moonsiffs^ who arc stationed at the head quarters of a magis- 
trate»or officer exercising the full powers of a magistrate, either at a sudder station or at a sub- 
division, will only take up those cases which may be made over to them for trial by such 
officers. They will not exercise their power of taking petitions under Act X. of 1854, except 
in the absence of the magistrate, or officer exercising powers of a magistrate, and under 
express instructions from him. 

830. Rule 2. Those moonsiffs, whose cutcherrics are situated at the same town or 
village as a police thana, will issue such orders, as may be necessary in connection with the 
cases under trial before them, to the local police officers, wlio are directed to obey them accor- 
dingly. The moonsiffs, as deputy magistrates, will be employed only in the adjudication 
of those petty cases, in which the police arc prohibited to interfere, and it will therefore be 
only on rare occasions that they will be brought in contact with the ])olice. No case of petty 
theft should bo taken up by the moonsiff, except under express directions from the magis- 
trate passed by that functionary on the report of the police officer. Tlie moonsiffs will return 
to the petitioners any petitions involving charges of a more grave character than those which 
they arc competent to adjudicate. 

831. Rule 3. The moonsiffs, whoso cutcherrics are situated at the same town or 
village as a police thana, will make use of the thana lock-up room for the custody of those 
defendants under trial before them, who may be unable to furnish bail, or who may be 
charged with an offence not bailable. If a defendant, on conviction, is sentenced to impri- 
sonment, either as the direct punishment of his offence or in commutation for a fine which 
he is unable to pay, he must be immediately forwarded to the nearest jail to undergo his 
sentence ; but it is expected that the moonsifts will, as much as possible, restrict their sen- 
tences to fines proportioned to the means of the defendants in tlie very trifling cases that will 
come before them. 

832. Rule 4. Those moonsiffs, whoso cutclicrries are situated at a location not 
identical with a police thana, will, for the present, abstain from the exercise of tlieir criminal 
powers, until the judge and magistrate, in consultation, can report to the court whether it is 
desirable that the moonsifTs cutcherry should be removed to the site of the thana, or vice verscu 

833. Rule 5. The moonsiffs will employ their own amlah, nazir, and peons, in the 
conduct of the criminal cases before them. Their processes will issue under their signature 
and the seal used by them in the civil department 

834. Rule 6. They will be furnished with registers, printed forms, witness-atten- 
dance books, and stationery, from th6 magistrate's office. 

835. Rule 7. They will submit their monthly statements direct to the magistrate of 
the district, forwarding at the samo time the nuthcos of cases which have been decided 
during the month ; — or, where they are subject to the jurisdiction of two different ma- 
gistrates, they will submit separate statements, &c., according to each jurisdiction. 

836. Rule 8. Moonsiffs, empowered to receivo petitions of plaint, will, by the examina- 
tion of the petitioner, endeavour to ascertain whether there is a primA facie case made out 

2 a 


Powers at sudder 
station. 


Powers 'When 
stationed at the 
samo place as a 
thana. 


In such case may 
use thana as a lock- 
up ; but convicted 
prisoners must bo 
sent to jail. 


If not at location 
of thana, not to act. 


To use civil 
court amlah. 


Magistrate to 
supply stationcr> . 


Monthly state- 
ments. 


Mode of proce- 
dure. 
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If sessinu case* 
to forward record 
at once. 


If case connect- 
ed with others* to 
report. 


Not to exercise 
police powers, but 
to report irregulari- 
ties. 


Cud duties most 
important . 


It cimI duties too 
heavy, ^^vll be re- 
lie%ed ol cnmiQul. 


Division into 
chokees. 


against the party or parties charged ; he will then examine the witnesses named by the 
prosecutor, with the view to satisfy himself that the defendants should be summoned, and 
after hearing all that is urged by them and their witnesses, will dispose of the case. 

837. Buie 9. In the course of an inquiry, should it appear that the result would 
probably involve a degree of punishment beyond that which the moonsiff is empowered to 
inflict, he will at once forward the whole record to the magistrate. 

838. Buie 10. The moonsiflPs are enjoined to be careful in inquiring whether the 
petty cases before tliem are in any way connected with other similar, or more serious charges, 
pending trial before any other criminal authority in the district. If such should be the 
fact, they will immediately suspend their own proceedings, and refer to the magistrate for 
his orders. 

839. Rule ll. The moonsiifs, though superior, as deputy magistrates, to the darogahs 
and all other police officers, are not to exercise any police powers, or to quit their cutcher- 
rics for the purpose of any local inquiry, or for the prevention of affrays or other crimes. 
They are expected to act in friendly communication with the police officers, but it will bo 
their duty, in case of any gross neglect of duty or abuse of power on the part of the 
police, to report the circumstance to the magistrate for such orders as ho may think re- 
quisite. They are strictly prohibited from imposing fines on any ix>lice officers or village 
chokcedars, except on charges under trial judicially before them. 

840. Buie 12, The moonsiff s are cautioned that they arc to consider their civil 
duties as tlieir first and most important duty. It will not be accepted as a valid excuse for a 
deficient out-turn of civil work, that the moonsiff* was engaged in criminal duties. If the 
number of criminal cases before a moonsiff* is so large as to interfere with tlie discharge of 
his civil duties, he should at once report tlio circumstance to the magistrate, notifying the 
cases of which it is most expedient to relieve him. 

841. Rule 13, The court, on the representation of the judge, will at all times be 
prepared to recommend to government to suspend the exercise of criminal powers by a 
moonsiff*, whose civil duties are sufficient to occupy the whole of his time. C. O. No. 4, 
May 19, 1854. Z. P. 


SECTION XVIL 

OF THE FUNCTIONS OF THE CANTONMENT JOINT MAGISTRATE, AND 
POLICE IN CANTONMENTS. 

842. The folloing rules are in force for the guidance of joint magistrates in charge 
of Budder bazars and police in military cantonments. 

843. Rule 1 . The cantonment will be divided into police divisions, and the head-quar- 
ters of each chokee will bo established in a central and public situation. To each chokee a 
jemadar will be appointed, and all the chokeedars within the boundaries of the chokee will 
make their reports to him, and consider themselves under his orders. 


Jemadar. 
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844. Rule 2. These arrangements, when completed, should be published in station 
orders for general information. 

845. Rule 3. On the 1st May of each year, the cantonment joint magistrate will 
furnish the superintendent with a nominal roll of all the establishments subordinate to him, 
arranged by chokees, and at the same time supply a detailed statement of his office establish- 
ment for the information of the civil auditor. 

846. Rule 4:. The cantonment joint magistrate, on the 1st April in each year, will 
appoint five respectable and substantial householders as a panchayat for the whole canton- 
ment, whose duty it will be to fix the rates of assessment to be levied from tlie native inhabi- 
tants of the several bazars, as well as from such persons as may occupy detached houses or 
buildings. 

847. Rule 5. The panchayat will receive a sunnud of appointment under the signa- 
ture of the joint magistrate, and will proceed under his orders to effect the annual assessment 

848. Rule 6. On receipt of the assessment roll, which will contain the names caste, 
and profession of the inhabitants, and the amount of tax to be paid monthly l>v each, tlie canton- 
ment joint magistrate will amend and adjust the rates of assessment as may appear just and 
proper, after duly considering any complaints i*especting alleged unfairness of assessment, or 
excuses on the ground of inability to pay the amount assessed. Complaints of this nature 
will bo received on unstamped paper. 

849. Rule 7. When tlie rates of assessment have been finally adjusted, a fair copy of the 
assessment roll, written in Oordoo, shall be affixed at the most conspicuous and frequented 
places in the several divisions ; a second copy will be similarly fixed at the police chokee ; and 
the third, with an English copy, will be deposited in the cantonment joint magistrate’s office, 
regularly paged ; all being duly signed by the cantomucut joint magistrate. 

850. Rule 8. The assessment will be regulated under the sanction of the superintendent 
of cantonment police with reference to tlie expenses of tlie police, and of the cleansing and 
repairing of roads, drains, bridges, &c., belonging to the several liazars inhabited by the 
parties assessed. The total sum is not to exceed the average rate of two annas per mensem 
from each proprietor or principal occupier of a shop or habitation. 

851. Ruk^. Fertile purpose of realizing the amount of the assessments, and for the 
payment of the police, a respectable and intelligent native, who shall furnish security for 
rupees 1000, is to be selected and appointed by the cautonincnt joint magistrate, with the 
sanction of the superintendent. Ho will be called the sudder buklishoe, and will receive 
from the collections such fixed monthly salary, and allowance for stationery, &;c., as may 
hereafter be determined by the superintendent 

852. Rule 10. On the 1st of each month the bukhshce will collect his quota from each 
assessed individual, and will sign the receipt presented by liiin ; or, if tlie pai*ty is unable to 
write, the bukhshoo will himself grant the receipt 

853. Rule 11. On the last day of the month, he will furnish a list of defaulters to the 
cantonment joint magistrate, who will issue, upon its reverse side, a summons, with specifica- 


Annual nomina 
roll of establish 
meat. 


Panchayat to bo 
appointed annual- 
ly for a8sest»mcut. 


Sunnud for 
panchayat. 


Adjustment nf 
rates. 


Assessment roll 
to bo published. 


Kules for regulat- 
ing ditto. 


Sadder bttkhshec. 


To collect from 
Ist of month. 


Defiftulters. 
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Special rates. 


tion of the defaulters’ natnes^ requiring their appearance at his office. He will then examine 
into the merits of each case ; and, in the event of its appearing that any arrears are due, will issue 
be ^rw!overed”by a Written order to the bukhshee, to levy the same by process of distress, and public sale of such 
distress. portion of the personal property (except working tools and implements of husbandry) as 

may suffice to make good the amount due : any overplus will bo restored to the party. 

All complaints against the bukhshee for undue exaction, will be im- 
mediately enquired into by the cantonment joint magistrate. 

Special rates. gj5. Rule In consequence of the increased protection afforded under these 

arrangements, the undermentioned special rates of chokeedaree tax are to be collected : 

First Merchants, superior shopkeepers, and extensive traders, at rupees 2 per mensem. 

Second, Other liouseholders occupying bungalows or large houses at rupees 2 per mensem 
and under, according to their circumstances, or the extent and description of the prcAiises 
they occupy, at tlio discretion of the cantonment joint magistrate. 

Third, Officers of Her Majesty’s and the Hon’ble Company’s army to be exempted. 

Fourth, Military pensioners who do not carry on any trade to be also exempted. 

Fifth, Pensioners, who carry on trade, will bo rated at a tax not exceeding ru])ees 2 per 
mensem. 

Sixth, Defaulters will be dealt with by the cantonment joint magistrate under rule 1 1 . 

Appeal from as- dissatisfied may appeal to the commanding officer of the station ; 

sessmout. ^jj| exercise, in such special cases, the same powers as are conveyed to the cantonment 

joint magistrate in rule 11. Such parties will be given to understand, that their I'esidence in 
cantonments is conditional on their conforming to the rules in force. 

Parades let out 857 . Itule 15 . Where it is deemed expedient, an income may be derived by farming 

for 

the grazing of the several parades and practice grounds, under the orders of the command- 
ing officer. The collections may in such cases bo disbui’sed by the cantonment joint 
magistrate. 

ca^h ac- 85 S, RuleXQ, The cantonment joint magistrate will transmit to the superintendent’s 
office monthly cash accounts, (a) which are to include on one side all receipts under the dif- 


Appeal from as< 
sessmuut. 


Parades let out 
for {^razing. 


(a) M(mthly Cntth Account of Bazar Fund of the Cantonment Joint Magistrate** Office^ Meerut, for the month of July 1851. 


... Tocaah balance tu haml of the lmkfash«e,... 

To PiirKS, A8 Canton MI Joint Magistratb. 

... Imam chokeedar, No 2 chokee, for neglect oi 

dirtj, lined. 

... Muthoo, Sookah, Dhunnoo, Tepka, Kiinhal, and 
Bohixnt for creating a diMturbnnoe, fined. 

To Fnris* as is chabge op Suddbr Bazab, 

••» To Sbewdial. for writing faltie petition, fined, ... 
To Jngfoo. iaia, for diaobediftiu oof orders, fined, 
To SluM^, mehtnr, for disobedience of orders, 
fined, 

Abbbabs. 

To obokeedaree colleotiona for June 1851. 

To chokeedaree coUectkmi for July 1861. 

I Carried forward, Co.*i Be., 


0 0 0 

1165 11 0 

2 0 0 


100 0 0 



102 0 0 

0 14 6 


2 0 0 


2 0 0 



4 14 6 

1450 4 0 

1460 4 6 

1452 14 3 

1462 14 8 



4176 12 8 


Br i'rwKS, ah Cabtobmbnt Joint Maointbatb. 


Bx Pax or CnoxBxnABBB Estabuhbmbkt. 
JuLT 1«61. 

No. 1— CHOKEE. 

1 Jemadar. ... 

1 Naib Jemadar, 

1 Mohnrir 

1 Daffadar 

24 Cbokeedars. 4 Ka. each 

No. 2— CUOKKH. 

1 Jemadar 

1 Naib Bukhshee, 

1 Mohnrir. 

2 Naib Jemadars, 8 Ra. eneb. 

2 Ditto ditto, ^ 0 Ra. each. 

2 Ilnffadars. <|p 6 Ha. each 

2 Ditto. ^ 6 Ka. each 

87 Cbokeedara, ® 4 Ra, each 


10 0 0 
0 0 0 
0 0 0 
6 0 0 
96 0 0 

10 0 0 
U 0 0 
6 0 0 
10 0 0 
12 0 0 
12 0 0 
10 0 0 
140 0 0 


Carried forward, Oo.'i Ba.,.., 


237 0 0 
467 0^ 



161 


BOOK I— CHATTBB ItI.-~-«BOTION XVII.— CAKTONMEKT JOINT 1CA018TRATE. 

foront heads of incomei viz, chokeedaree tax, fines, or other customary income for the 
month ; and on the other side, disbursement, detailed under the head outlay, viz. pay of 
establishment, the rates of pay of the several classes being detailed ; the subsistence of prisoners, 
the number of men and days and the rate being stated ; expense of the funeral or removal of 
paupers to be stated separately; next the contingent bills, according to numbers ; remittances 
to the collector’s office : and lastly, the balance in cash, and inefficient balance ; this last show- 
ing every item in detail. 

859. Bale 17. The cantonment joint magistrate will transmit to the superintendent Annual ca^hac. 

count. 


Cr. 


Uo»IUj, Cath Acemnt ^ Bazar Pood of the Cantonment Joint MagUtraU’s Office, Meerut, for the month July 1851. 


Brought forward, Co/s Rs,,..., 


Utaod Total. Oo.*« lU. 


4173 18 3 


417ft 18 3 


Brought forward. Co.’a Rs.,... 

Pat or CaokuBDARRE I^tabubhicbrt.- 

(QoHii»Hed.\ 

No. 3— CHOKEE. 

1 JAmadar, 

1 Nalb Jemadar, 

1 Mohunr, 

ft Ditfladani, ^ 3 Rg par'h, 

30 ChukeedarB7(£, 4 Kb. each. 

SonnsR Bazab EbTABtrgnMByT. 

1 Officer in charge, 32 0 

1 OfficiatiDB ditto. ... 33 0 

1 Englitli Writer, ... 2ft 0 

1 Kotwal, ... 40 0 

1 Cooudhurce, ... lo 0 

1 MutAHuddi, ... 7 0 

1 Jemadar Peon, ... 8 0 

1 Naib Jemadar Peon, ... ft 0 

6 Peons. 4 ilb. oat h, 32 0 

3 Welshmen, ^ 3 Rs. each, ... 0 0 

No. 4-CnOKEE 

1 Bnhhshee. 

1 Jemudar, ... 
ft Pufladars. B«. ft-d each. 

1 DnSadar. .. 

74 Chokeedan, ® 4 Rs. each, 


30 0 
6 0 
27 8 
ft 0 
296 0 


No. ft—CHOKEE. 

1 Jemadar. ••• 

1 Chuudhuree, for supplying Chokeedare. 

1 Mohurir, 

1 Naib Jemadar, 

1 Pufiadar. ... 

22 Chokeedara, 4 Rs. each 

No. 6— CHOREE. 

1 PufTadar, ... 

0 Chokeedara, ^ 4 Rs. each. 

No. 7-CnoKEE. 

1 Puffadar 

4 Chokeedara. ^ 4 Its. each, ... ... 

CONTIWGHNT ChABOBS. 

Br Contingent Charges aa per Bill Ko. 8, 
July 1861, 

lir Pbikistt IK *HB CoLLBcroBfs Tbiuivbt. 
By amount depoaited in theCoUeotor’aTreaaury. 
as per his receipt, ... •*. ... 

[ Total, Co.*a Ra 
By cash balance in hand of tlM Bnkhahea, Augiiai 

Grand Total* Co.'t Ra. 


16 0 
6 0 
ft 0 
26 0 
120 0 


16 

10 

ft 

6 

ft 


800 0 0 


8 0 


6 0 0 
86 0 0 


ft 0 0 

16 0 0 


Dr. 


457 0 0 


178 0 0 


ft66 8 0 


180 8 0 


48 0 0 


81 0 0 


64 0 0 


3770 7 C 


3243 7 d 
632 4 9 


4175 12 .3 


In dejpoalt in tho Collaotor'a Treaaury, Co.'a Ra. 14189-11-0. 


Mmrvt CnmUoimtiKt MU 

Tk9 18ft • 


A. B.. 

CaiUoimtiU Joi»t MagiUpate, 

2 8 


E. S. 
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KmMQKM rnttATiiro fo 4rat «r <»kb« 


Staeiioii for dii. 
bmemenia. 


cni tke Ist If in duplicate, an annual* niah aneocint 9 (a) fer the ifidbniiithMi oS goireriH 
xneni* 

860* Buie 18. No disbursement, except for oil, stationery, subsistence of prisoners, 
and burial of paupers, to be made, without previous sanction ; all others, including contingent 


fa) iljifitMil Cath Account tff BasarFund ( 
Cb. 


' the CoKtommaU Mni Magi»trait*o JAHrui, from Majf 1, 1850 to April SO, 185U 

Dr. 


1880. , 

MBjlit, 


|to C«»h BalMice on the let Mny 1880, 

To CnoKBrnABkiE Collectiokb. 

|To Mnroh 1850, 

„ Apnl 
„ M»j 
„ Jime 
,, July 

„ Aufniet 
,, September 
„ October 

lo FiifEs AH Caittokmbht Jonrr 

MAeiBTBATE. 

[To Mav 1850, 

„ June ,1 

„ July „ 

„ AuRuat „ 

„ heptember „ 

„ 0< tober „ 

To rKCLllMED PbOPBBTT. 

|To May 1850, 

June 

.. JuJy 

„ AuBuat 
September 
October 
&c 

lu FlirjlB AS IK CHABGS OW SlODXB 
Bazab. 

To May I'sSO, 

June 
July 
August 
„ September 
October 
At 

lo AMOrNT WITKTJBAirK »B03I THB 
COLLBCTOB OB SlBBBtT. 


0 0 0 


lil5 15 
1^ 0 
1419 18 
1446 8 
1421 1 
1441 1 
0 0 
0 0 


24 

64 

22 

68 

30 

4 


0 10 
0 11 
0 0 
2 0 
0 0 


jTo May 
„ June 
„ July 
„ August 
„ St ptetuber 
„ Ot tober 
Ac 


1860, 


0 

0 

1628 

0 

0 

0 


0 0 
0 0 
2 0 
« 0 
0 0 
0 0 


1866 19 9 


8588 7 0 


812 6 0 


8 3 4 


1528 2 0 


BT FnrxB AS CaKToiriavT Joxky Maoxb- 

TBATB BOkWABDXD TO THB ZlI»I«AK 
JJAaiaikATB. 

By May 1850, . . 

„ June 
.. July 
„ AuguBt 
„ September 
,, October 
Ao. 

Bt Ukclaihxd Pbopbbtt. 

By May 1860, 

„ June 
., July 
„ August 
„ September 
„ October 
Ac 

Br Pai op Chokkpdabxk Estabubh- 
MAKI MakcU 1850. 

No. 1-CHOKEK. 

1 Jemadar. 

1 >atb Jemadar, 

1 Mohurir, , 

1 l>utta<lar, . 

23 Chokeedan ($ 4 Rs. each, 

1 Ditto, 

Ditto for 5 months, 

No. 2-CnOKnE. 

1 Jemadar, . 

1 Nuib Bukhabee, 

1 Mtihunr, • 

3 Naib Jemadars, @ 8 Rs. each, 

1 Ditto, . 

3 DuOadart, @ 6 Ra. each, 

1 Ditto, 

36 Chokeedara, ^ 4 Ba. each, 

1 Ditto, 

1 Ditto, 

Ditto, for 6 montba, 

No. 3-CUOKEE 

] Jemadar, 

1 Naib Jemadar, 

1 Mohurir, 

5 DudHtlars, 5 Bs each, 

28 Cbokeedars, 4 Bs. each, 

1 Ditto, 

1 Ditto, 

1 Ditto, 

1 Ditto, 

Ditto, for 5 months, . 

SvnnxB Baaaab Ebtabi ibuhhbt, akz> 
No. 4~0H0h.EE. 

1 Bukhabee, 

1 Jemadar, 

6 Duffadars @ 6*8 Ba. each, 

74 Chokeedors, ^ 4 Ba. each, 

Ditto, for 6 montha, 

1 Officer in charge, 

1 Officiating ditto, 

1 English iVriter, 

1 Kotwal, 

1 Ghottdharee, 

1 Mutaaaddi, 

1 Jemadar, 


24 0 0 
64 0 0 
88 6 0 
I 68 0 0 
i SO 0 0 
4 0 0 


912 6 0 


0 10 
0 11 
0 0 
2 0 
0 0 
5 3 


3 10 0 


0 12 
3 10 

3 4 


30 0 0 
8 0 0 
33 0 0 
1 296 0 0 


9 3 4 


221 9 4 


127 10 0 
638 8 0 


Carried forward Oo.'a Ba...|l54 0 0 [5381 10 0 J8S1 9 4 


230 0 0 
1150 0 0 


1172 0 0 
860 0 0 


867 0 0 
11886 0 0 
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ditttgei tmd^ Kl to beforravded* ia daplicate,for tlie gaperii^adent’s sanction and conn- 

tersignatorei with a letter of explanation: if above Rs. J00| the sanction of government 
will be required : and in case of repairs^ or improvements^ estimates must be fomished. 

861, Rule 19# All fines realized under the powers conveyed by rule 61 should be pi^eg how to be 
carried to the general fund ; all those under the powers of the cantonment joint magistrate^ disposed of. 
should be sent to the magistrate of the zillah^ for mcorporation into his accounts, after the 
period for appeal has expired. 


Annual Oath Account of Bazar Fund qfthe Cantonment Joint Magtetrate^a Office, Meerut, from Mag 1, 1830 to April 30, 1851. 

Dr. 


Brought famntd Go’s Ks 

•••• 

11610 15 1 

Brought forward Co.’s Bs 

154 0 0 

5381 10 0 

221 9 4 




StrorvE Bazar Ebtabuhhmxitt. ard 
K o. 4- CHOKJSE -(Cuntd.) 

1 Daffadar, 

8 ChapraBis, (&, 4 Bs. each, 

8 Weighmen, at 3 Bs. i^ach, .. 

6 0 0 
82 0 0 
9 0 0 

> 900 0 0 

130 8 0 
652 8 0 





No. 6— CUOkEE. 

1 .Tomadar, 

1 Chinidhuree for supplj ing Cbokeedan, 
1 Muhanr. 

1 Naib Jemadar, 

1 Dufiadar. 

22 Choke edars, at 4 Bs. each, 

16 0 0 

10 0 0 

6 0 0 

6 tl 0 

5 8 0 

88 0 0 





Ditto, for 6 months, 

..*■ .... 





No. 6 —cuoki:e. 







1 DofTadar, 

9 Chokeedars, at 4 R». each, 

6 0 0 
36 0 0 

41 0 0 
209 0 0 





Ditto, for 6 months, 







Dxtachmrrt No. 2 CnoEss ox tub 

B. tivorxn. 







1 DufTiinnr. 

4 Chokeedars, at 4 Bs each, 

BOO 
10 0 0 

22 0 0 
no 0 0 





Ditto, for 5 months, 



0742 10 0 




CoimXGBXT CUABGES. 

By March 1>5U, 

„ April „ 

M»y 

99 Juno •• 

,♦ July 

„ August ,, 

„ Septrtnber ,, 

,, October „ 

...« .... 

27 10 0 
20 0 0 
20 0 0 
20 0 0 
61 6 0 
92 4 0 

0 0 0 

0 0 0 

271 3 0 




&o. 

Ir Dxposit tr thb Collbctob’s 

TkXASL’BT. 






By May 1850, 

„ Juno „ 

„ July „ 

„ August „ 

„ beptembor ,, 

„ October „ .. 



0 0 0 
1266 10 9 

0 0 0 

0 0 0 
631 11 6 
645 4 9 

2543 13 0 




Ac 






3y amount paid in AiU to Mr. James Smith 
for the 2 roads of the Sudder Basar as 
per his receipt enclosed, . . 

Total, Co 's Kb. 
By Csth Balance m hand April 80, 1851. . . 



1528 2 0 




I. 

...• .... 

11307 6 4 

303 8 9 

Onmd Tots], Co.’s Bs. 


11610 16 1 

Grand Total, Co.’s Bs. 



.... 

11610 15 1 


Ia deposit in the CoUdotor*t TreMorj, Co .*8 Bs. Id, 419 -S- 6 . 


JfssfNf CantonmaiU Joint Maffittrato*i Qjfflea; 


Tko 


ISA 


£. £. 


A. B., 

CanionwuHi Jomt Magiatrato, 
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IDBJBCn RVLAftWa TO TBI CONDBOT OF OAtSS. 


Intestate and an* 
claimed property* 


Money to be re- 
mitted to collector* 

ate. 


Duplicate receipt 
to be sent with an- 
nual cash account ; 
copies of contingent 
bills, &c. 


Police force* 


Chokeedars to be 
inspected. 


Promotion. * 


Jemadar respon* 
sible. 


Empty bunga> 
lows, &c. 


Theft during 
night* 


Xeglaet or eoa« 
nivanee* 


Jemadar to at- 
tend* 


662. Buh 20. Estates of persons dying without heirs, and unclaimed property, must 
not be included in the general fund as available for local expenditure ; but kept under a dis* 
tinct head; and in the event of no claimant appearing within six months, the cantonment joint 
magistrate will make such property over to the magistrate of the zillab, to be dealt with acs 
cording to law. Lists of unclaimed property to accompany the monthly and annual accounts. 

863* Rule 21. In the event of a claim appearing within six months for the restoration 
of any intestate property, the application should be submitted to the superintendent, with a 
statement of the grounds on which such claim is founded, the amount, and the circumstances 
under which the estate or property was taken possession of. 

864. Rule 22* All receipts in excess of a sum equal to one month’s pay of the establish- 
ment, must be forwarded as a deposit to the collector’s treasury ; and a memo : of the increase 
or decrease of the amount so at credit, is to be appended to the monthly and annual cash 
accounts. 

865. Rule 23. Duplicate receipts for amount of fines, remitted to the magistrate of 
the zillah, should accompany the annual cash account. Rule 24. With the annual accounts 
must be submitted a copy of the contingent bills sanctioned by the superintendent ; the 
receipts for all transfers of cash, or other disbursements ; and copies of the letters sanction* 
ing disbursements. 

866. Rule 25. The police will not be considered as belonging exclnsively to any dis- 
tinct chokee, but their services will be available whenever required, for any part of the 
cantonment 

867. Rule 26. Every chokeedar will be examined before appointment, and duly 
enrolled. They will be regularly inspected and paid every month, at the cantonment joint 
magistrate’s office. 

868. Rule 27. The chokeedars will be eligible for promotion, on approved service 
and due qualification, without reference to the chokee to which they are attached. 

869. Rule 28. The jemadar of each chokee will be held responsible for tlie protection 
of the whole of his chokee. He should take measures to prevent the harboring of people 
of notoriously bad character, or without ostensible means of subsistence. For this purpose, 
the jemadar will examine daily all empty bungalows and out-houses, and will require the 
duffadar and chokeedar to report when any such persons locate themselves in their juris- 
diction. 

870. Rule 2^^ Incases of theft during the night, the jemadars will give an ac- 
count of their proceedings in the roznamcha, specifying the rounds they went, the officers 
who accompanied them, and the chokeedar in whose beat the robbery occurred. The 
complainant should attend upon the cantonment joint magistrate. Any one of the police, 
irom the jemadar downwards, found guilty of neglect, or connivance, will be immediately 
suspended ; and the circumstance reported to the superintendent, for furtlier orders. 

871. Rule 30. The jemadars of chokees will attend daily on the cantonment jennt 
magistrate, to make their reports, and to answer all inquiries when the roznamcha is being 
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read. If the cases be of importance, the questions and answers should be recorded in the 
margin, together with any orders issued at the time. 

872# Suk 31. The roznamcha will be kept with minute care, every police occurrence 
during the preceding 24 hours being inserted in it It will be regarded as the record and 
test of the efficiency and the regularity of the police in the discharge of their duties. Rule 
32. Each roznamcha will be signed by the cantonment joint magistrate, and carefully filed 
in his office. 

873. Rule 33. On the occurrence of a theft, it will be immediately made known by 
special messengers to the adjoining chokees, and the information thus spread into the district. 
This order will be carefully enforced, and thus intimations of robberies will be communicated 
'with the least possible delay, 

874. Rule 34. One chokeedar of each chokee will make a round early every morn- 
ing, to ascertain if any robbery has taken place during the night; should any have occurred, 
he will make an immediate verbal report to the cantonment joint magistrate at his residence, 
in order that he may proceed to the spot to make inquiries. 

875. Rule 35. Residents and others should be encouraged to apply for chokeedars to 
the cantonment joint magistrate. 

876. Rule 36. When the chokeedars come on duty at niglit, tliey should see that the 
padlocks on all godowns, shops, &c., are properly secured, and take notice that untenanted 
bouses are not improperly occupied. 

877. Rule 37. Chokeedars should be stationed morning and evening at each of the 
great thoroughfares and cross-roads of the bazar. They will bo subjected to dismissal, if 
found exacting or receiving any fees or perquisites from traders or hawkers, or from any 
party whatever. This rule extends to all fees or collections for naches at festivals, or aiiy 
other plea whatever. No fee or tax is to be levied from prostitutes, who are on no account 
to be molested. 

878. Rule 38. Any parties having in their possession goods or property, which the 
police have good reason to suspect as stolen, should be taken to tlie chokee for investigation. 

879. Rule 39. Upon the occurrence of any disturbance, the chokeedars will first 
endeavour to put a stop to it ; and, if not able, they will take the offenders into custody. 

880. Rule 40, The chokeedars and other police establishments will be held respon- 

sible, that no gaming house, or unlicensed shop for the sale of liquor or drugs, exists in their 
parUcular beat or chokee. They will be careful to report the death of travellers, and per- 
sons dying without heirs, that their property may be duly taken care of; but the enquiry and 
report in such cases will be made by the jemadar only. « 

881. Rule 41. On the occurrence of a robbery to which no clue is found, suspicious 
places, houses of ill fame, &c., should be searched, in the presence of respectable witnesses 
(bunyas if obtainable). This will, however, not be done without a parwanah, issued after 
depositions, or on reasonable grounds of suspicion.' This duty shall not be entrusted to any 

2 T 


Roznamcha. 


Intimation of theft 
to adjoinuig cho- 
kees. 


ThefU dorini; 
ni^bt to be ascer- 
tained. 


Residents to ap- 
ply for chok«f»dar». 


Chokeedars to see 
that shops, &c. are 
fastened ; 


to be stationed in 
chief thoroughfiures ; 


not to exact fees. 


Persons suspect- 
ed of theft. 


Disturbance. 


Gaming houilc^. 

Unlicensed liquor 
shops. 


Death of tra>«>ller» 
&c. 


If no clue to rob- 
bery. 



)66 


BUB/ECn UZJlTtm VO tbs CONSUOT Of CASSi* 


CleanUD6MQfbA» 


Discham of po- 
lice officer. 


Appointments to 
be reported. 


Alarm of fire. 


Diwhargcd po- 
lice officer. 


Police officers 
not to loiter in the 
office. 

Opinion of judge 
regarding dUmisb- 
al of police. 


Fire-works. 


Accidents. 


Police not to 
g^ve cause of off- 
ence. 


Undue violence 
to be punished. 


Beeovered stol- 
on property. 


Stocks. 


VobielM ptatinff. 


ohokeedar^ but shall invariabljr be performed by the jemadari or^ in his absence, by the 
duffadar. 

882. Rule 42. Should any one disr^rd the regulations for the presenration of good 
order and cleanliness of the bazar, his name should be taken by the jemadar for the purpose 
of his being summoned to answer for the offence. 

883. Rule 43. No officer of the police force is to be discharged without the previous 
sanction of the superintendent, except on conviction in a criminal proceeding, a copy of which 
will be submitted for the superintendent’s approval. They may be suspended, and the 
circumstance reported for farther orders. 

884. Rule 44. All promotions and appointments above rupees 4 will bo made by the 
superintendent of police, or under his orders. Leave of absence exceeding one month will 
be subject to the same rule. 

885. Rule 45. Whenever an alarm of fire is given, a few chokeedars from each 
choked should be immediately sent to give assistance in suppressing the flames and saving 
the property. 

886. Rule 46. No discharged police officer should be allowed to remain in, or to 
visit,* any chokee. 

887. Rule 47. As soon as a case is concluded, the police officers concerned will im- 
mediately return to their chokee, and not remain loitering about the office. 

888. Rule 48. All suggestions from the session judge, as to the dismissal or suspen- 
sion of any police officer, arising from proceedings on trial held before him, are to be imme- 
diately attended to. 

889. Rule 49. All fire-works on the public roads are strictly prohibited. 

890. Rule 50. In cases of accident, the police will endeavor to ascertain the name of 
the parties, and to take them into custody, if necessary. 

891. Rule 51. The officers of the police will be particularly careful not to give any 
cause of offence, but to perform their duty with all possible moderation and forbearance. 

892. Rule 52. When it is necessary to take any person into custody, the police will 
be careful not to use more force than is absolutely required, and to disregard any intemper- 
ance and abuse. Any undue violence or abuse on the part of the police will be severely 
punished. 

893. Rule 53. Recovered stolen property is, if possible, to be produced in the joint 
magistrate’s office by the party before whom it was discovered. The previous transfer of 
such property from one band to another is forbidden* 

• 894. Rule 54. Prisoners will not be placed in the stocks, except during the night 
time ; and then only in cases of felony, or of previous escape from custody, or when the 
notoriety of the prisoner’s character, or his behaviour, may render that course necessary. 

695. Rule 55. Carriages, buggies, kranchies, and hackeries will keep to the left hand 
side of the road. When passing another Vehicle, the driver must pass to the right of i^ and 
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then only when the ' road affords sufficient room. The police will give the greatest publicity 
to this rule^ by warning all owners, and drivers, in their respective divisions. 

896. Rule 56. The whole body of the police must bear in mind, that they are the "*** 

servants and not the masters of the public ; that they are embodied for the protection of the police, 
well-behaved and orderly part of the community ; and that exertion to repress the misconduct 
of the disorderly and dishonest is what is required of them. Oppression and violence on their 
part will be severely noticed, when exercised against unoffending individuals. 

897. Rule 57. In addition to the special establishments for the regulation of the 
abkaree, the police force will also be answerable for the improper admission and sale of unli- 
censed liquor in their jurisdiction ,* and the jemadars and chokeedars will be held respon- 
sible if any clandestine sale takes place in their respective divisions, or wards. 

898. Rule 58. The cantonment joint magistrate, having the powers of joint magistrate 
in the district, will, in concert with the magistrate, take effective steps to prevent liquor be- 
ing brought into the barracks from places beyond the limits of cantonments. 

899. Rule 59. The licensed vendors of spirits and drugs should be bound by the 
conditions of their licenses not to harbour robbers, thieves, and riotous persons, or to receive 
any goods or wearing apparel in barter for liquor or drugs. They should also be bound ont 
to open their shops during the night, and to give information to the nearest police officer of 
any suspected persons who may resort to their shops. 

900. Rule 60. As parties engaged in smuggling liquor within cantonments will resort 
to every device and false complaint, to deter the police from interfering with their illicit 
gains, the officer commanding will accord to the joint magistrate his cordial support, in the 
management of this department, without which all efforts will be much impeded, if not 
frustrated. 


Abkaree rales. 


Introduction of 
liquor. 


Rules for abkars. 


Commanding 


901. Rule 61. In his capacity as officer in charge of the sudder bazar, he is authorized Sadder baaar. 
to investigate without oath such trivial offences as are usually punished summarily by com- Trivial offences 
manding officers in the case of soldiers and camp followers. He is authorized to exercise 

this power by the imposition of small fines not exceeding two rupees, exposure in the stocks 
not exceeding four hours, or confinement in the bazar guard not exceeding 24 hours. Every 
shopkeeper is to be required to keep his shop clear of all rubbish in front, and parties com- ^^i^b bUh and 
mitting nuisances, and causing obstruction in drains, will bo subject to such penalties. 

902. Rule 62. ^ A separate register will be kept of these cases, and of the awards > Register of cases 
and this will be submitted monthly for the information of the officer commandig the station, 

and a copy submitted for the information of the superintendent of cantonment police. Any 
additional information must be afforded which the commanding officer may require, and 
such^orders or suggestions, as he may deem necessary for the more sufficient control of the 
bazar, must be attended to* 

903. Rule 63. The kotwal and all public bazar servants are to be nominated or re- Public bazar ser- 
moved by the superintendent of cantonment police, or under his orders by the officer in 

charge. 



Excavations. 


Kotwal. 


Crier. 


Police officers 
not to trade. 


Procuring^ bun- 
yas for corpa 
marching. 


Arbitrations. 


Nuisances. 


Mohurir not to 
ta)^e payment for 
copies. 


Quarterly com- 
mitee report of 
sadder bazar. 


Cleanliness of 
drains. 


168 6trBJrECT9 RELAltNQ TO TBE CONOTTCT OT CAfiES, 

904. Rule 64. All excavations for earth, kankar, &c.,* within the limits of canton-' 
menta, shonld be prevented, unless the sanction of the officer commanding, or other due 
authority has been priviously obtained. 

905. Rule 65. The kotwal of the sadder bazar will be ex-officio the head of the 
chokee in which his bazar is situated, on the salary he now receives from government, but 
lie is not entitled to any allowance for stationery. 

906. Rule 66. It is the duty of the flag or weighman to make known by beat of tom- 
tom any order or information to be published. 

907. Rule 67. No kotwal, choudliuree, office-writer, or any other of the police or 
bazar establishment, is allowed to trade, or to engage in traffic, or to become indebted to any 
party within their jurisdiction. The kotwal, and the members of his family, should not be 
allowed to possess more than one house for a residence in the cantonment 

908. Rule 68. Upon requisition to afford assistance in procuring bunyas, or other 
tradespeople, to accompany any regiment under orders of march, tlie utmost endeavors will 
be used to meet such a demand ; but the regulations of the service do not admit of any 
part of the sadder bazar being detached with corps moving for a common relief ; nor can any 
individual be required to give his services with the condition of having to find his way bacl^ 
at his own expense. 

909. Rule 69. Panchayats should be encouraged in every instance to assist the ad- 
justment of pecuniary disputes, and their decision should be upheld, not only by the officer in 
charge, but by the authority of the commanding officer, except in instances in which corrup- 
tion may be established against the arbitrating parties. Should such be the case, or either of 
the parties object to submit to arbitration, the aflPair must be settled under existing regula- 
tions and orders. Rule 70. A written agreement should be taken from each party to abide 
by the decision of the panchayat : this will be recorded, and unnecessary procrastination by 
either party will be prohibited. Rule 71. Disputes regarding knocking down, or building, 
walls or drains in the bazar, will be adjusted in the same manner. 

910. Rule 72. Acts constituting a nuisance will be treated in the same manner by the 
officer in charge, who will proceed to the spot, and take measures to abate the nuisance ; such 
cases are on no account to be entrusted to the polico or bazar establishment. Rule 73. A 
copy of the order in such cases will be given to the parties concerned, duly signed, but such 
order will be subject to an appeal to the officer commanding the station. 

911. Rule 74. It should be explained to all parties that they are not to pay the 
mohurir for the copy of any orders passed in their cases, and the mohurir should be warned 
against exacting such payment. 

912. Rule 75. The usual quarterly committee report of the sudder bazar shonld be 
sent to the superintendent of cantonment police, and also, if required, to the deputy commissary 
general in the field. 

913. Rule 76. In forwarding this return to the superintendent, the officer in charge 
will himself make a report on the state of cleanliness of the drains, &c., of the bazars generally. 
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914. Rule 77. ke should^ with the sanction of the officer commanding the station^ roIds and de- 
and after due warning, cause the removal of all ruins and decayed houses, in any part of houses, 
the cantonment, to prevent their misuse. 

915. Rule 78. The bills for his own salary, rupees 64, and that of the sudder bazar Pay fo, cstab- 
establishment, should be presented for payment to the local deputy pay master, and audited 

by the military auditor general, except at Meerut and Cawnpore, which are otherwise pro- 
vided for : the portion of his salary as cantonment joint magistrate and superintendent of 
abkaree, together with office establishments, being drawn and audited in the civil department. 

916. Rule 79. Where the amount of assessment admits of it, the pay of the jemadars Rate of pay. 
of each chokee will be rupees 16 a month, a duffadar will be appointed at rupees 5, the pay 

of chokcedars should never exceed rupees 4. 

917. Rule 80. As the chokeedaree taxis the only source for the payment of the Expenses not t 

, t exceed income. 

police establishment, the subsistence of prisoners, the funeral expenses and the removal of 
paupers, contingent charges sanctioned by the superintendent, and the repairs of roads, 
drains, bridges, &c., in the several bazars ; care must be taken that the expenses above spe- 
cified are not allowed to exceed the income. 

918. Rule 81. Whenever it may be necessary for the cantonment joint magistrate l^vc to quit 
to quit the station, tho previous sanction of the officer commanding the station must be invari- 
ably obtained, and a duly qualified officer appointed to perform the duty. 

919. Rule 82, In applications for general leave, tho lett^ should specify the name Substitute, 

of an officer to bo temporarily employed as a substitute, with the sanction of the officer 
commanding the station. Such application should be sent through the superintendent of can- 
tonment police for the sanction of government. 

920. Rule 83. The accompanying form of police rcport(fl) is to be filled up and trans- PoUce report, 
mitted to tho superintendent’s office in duplicate, on the 1st of January of each year, for the 
information of government 


(«) FORM OF POLICE REPORT. 


From 

To 

I have tho honor to forward the Police Report of the Cantonment of for tho year 


2. Abkarree Col /eci ions. '—From the annexed comparative statement of collections of Abkarree Revenue for the yean 1846» 
1847 and 1848, it appears that (here must be explained any particular cause for increase or diminution 
1846—1847—1848. contract for the year reported on, and if all has been realized.) 

Abkarrer Fines . — (Here must be explained the cause for excess or diminution of smuggling, and 
1 846—1 847 1 848. extraordinary cases mentioned. ) 

4. Abkarree JHetcord . — (The particular circumstances under which any general increase or de* 
1846 1847—1848. jing taken place must be explained.) 


Apprehendsd, ... .... *••• .... 

Acquitted, 

Convicted, 

Totid, 

1816. 

0 

0 

0 

(T 

1817. 

0~ 

0 

0 

» 

184S. 

^ 0 

0 

0 


A •••• •••• 

H DnfliMUra, a«ae e.ee 

8S Ohaprasis, 

Total, .... .... ...a .... .... .... 

1846. 

"(T 

0 

0 

1847. 

~ o' 

0 

0 

181S. 

0 

0 

0 

0 

0 

0 


6. Abkarree Cotes.— (The parti* 
cular circumstances under whidi any 
general increase or decrease has taken 
place must be explained.} 


6. Abkarree JSstabUskment.— '(Any 
increase or diminution of this esta* 
bUahmont must be explained.) 


2 U 
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SUBJSGTS ESLATIKG TO THE CONDUCT OP CASES* 


Abkawfi depart- 921, jRule 84. The first SIX paragraphs refer to the abkaree department. In each 
of these the cantonment joint magistrate will enter full explanations of the increase or dimi- 
nution of revenue, smuggling, rewards, fines, punishments, and expense of establishment, 
comparing the present returns with those of the two previous years. 


Mxirdrr^ , . . 

Somtctilc, , . . 

JJacotiify . . . 

Highway Robbery ^ 

Burglary, . , 

Cattle Thtfts, . 

Th^ts, . . . 

Affrays, . . . 


rWith mnrdcr, 

I With wounding*, 

I Simple, 

L Attempts, . 

{ With murder, 
With wounding*, 
Above ftO, , 
Above 10, , 

Leva than 10, 
With murder, . 

I With wounding^, 
J Above 50, , 

* J Above 10, 

I Loss than 10, . 
I Attempts, , 

T With muMer, 




With wounding, • 
Above 50, • 

Above 10, . 

Less than 10, . 
With murder, . 
With use of drugs, . 
With wounding, . 
Above 60, 

Above 10, . 

Less than 10, . 

{ With mnrder. 

With wounding. 
Simple, 

Miscellaneous Cases, 


Total, . . . . 

Total number concerned. 


Total apprehended, 



1846. 

1847. 

1848. 


24 

11 

0 


6 

9 

0 


0 

1 

0 


0 

1 

0 


0 

0 

0 


0 

0 

0 


0 

0 

0 


0 

6 

0 


1 

2 

0 


1 

0 

0 


0 

1 

0 


1 

0 

0 


0 

0 

0 


84 

11 

0 


45 

.30 

0 


98 

80 

0 


258 

225 

0 


0 

0 

0 


0 

0 

0 


2 

3 

0 


36 

! 34 

0 


41 

34 

0 


5 

4 

0 


4 

8 

0 


1 

8 

0 


60 

32 

0 


74 

60 

0 


430 

386 

0 


4 

0 

0 


0 

1 

0 


(1 

0 

0 


769 

871 

0 


1818 

1007 

0 


8299 

3370 

0 


2388 

2661 

0 



384C. 

1847. 

1848. 

Remaxning at the close f Before Magistrate, ....... 

1 

20 

0 

oj the year, . • . t, Before Sessions Judge, 

25 

6 

0 

Brought to trial, 

2414 

2687 

0 

(SKS!*. 

1464 

1028 

0 

88 

43 

0 

Total acquitted or released, 

1502 

1071 

0 

Pumthei r By Magirtrate, 

864 

166 

0 

’ * * ' 1 By Session Judge, 

22 

10 

0 

Total, 

886 

166 

0 

ikmaiaia, f Before Magi. tnrte, 

' 1 Before Session Judge, . • .... 

20 

86 

0 

6 

« 

0 

Total, 

26 


0 

Value of property stolen, Company's Rupees . 

27091 0 4 

6175 7 5 

0 

Ditto ditto recovered, Company’s Rupees . . . . 

10949 1 4 

6171 8 0 

0 
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922. Rule 85. The tabular statement and paras. 7 to 18, show fully the mode in increase of crime, 
which explanations of increase or decrease of crime are to be entered under their several 

heads ; as also a detail of particular cases of importance, that the government may be able 
to judge of the efficiency of the cantonment joint magistrate, and of the establishment under 
him. 

923. Rule 86. The 19th and subsequent paras, are applicable to a cantonment police 
as at present consituted. Under the several heads, the cantonment joint magistrate will en- 
ter a full explanation of receipts, disbursements, and expenses of establishments, in compari- 


18I9( 21 cuot-~1847, 11 caset>-18i8, cases. 


184S, 2 cases— 1847, 8 cases— 1848— . 


1845— ,1847, 2 cases— 1848- 


7. From the foresfoinp comparative statement of crimes committed during the years lsir> and 1847, you will percehe 
that there is a considerable decrease in the crimes of murder, burglary, simple theft, rattle theft, and affrays, whilst on the 
other hand, there is an increase of six highway robberies, two dacoitees, and four homicides. 

8. The police have generally been very successful in apprehending crimiuulh, and bringing the offences home to them* 
In the ApjHjndix will bo found a detail of each of the more heinous offences. 

9. Afarder.— -Ton of these cases occurred in my jurisdiction, and one in the cantonments. In all ten cases the parties 

were taken up and convicted. In the cantonment ca'*e the murderer escaped, 
but was opposed in his retreat by a chokeedar, uhoin he mortally wounded. 

10. Homicide, — In eight cases, the parties were taken up inseveu, committed to the sessnin*. court; but in three 

cases the sesrions judge did not convict. In one ca^e. the nartv was not 

1846, 5 cases— 1847, 9 esses— 1848, cases. , j > i j 

apprehended. 

11. Highway Robbery, ’-JLn three cases, the parties were convicted, and a portion of the property repovered. In three 

others, several persons were apprehended and released for want of proof. Two cases, 

which occurred in the month of December, arc still under investigation. 

12. Dacoity , — One of these was a case in which an attack was made on a boat anchored on our side of the Ganges, by a 
party from Oudo. The property carried off consisted principally of brass lotalis, valued at 4.86 
rupees. The Police followed the party in Oiule, and, uilh tlie aid of the Oudo police, captured a 

groat many persons, eventually all but ton wore released. These were committed to the sessions court and five convicted. 
The second case occurred on the l7th of December, and m still under investigation. ITie house of one Teluk Muhajim was 
attacked, his son killed, and property, principally money, to the amount of 2783 rupees, carried off. The principal parties con- 
cerned are all known, and have been appreliended, and several have confessed ; so far as I can judge, the zumeendar of the 
village planned the dacoity, and 1 am in great hopes of being able to convict him. 

13. Jiurglaries . — There has been a decrease of 57 burglaries, and the amount 
of property carried off is less than one-third of that in tlie preceding year, 

14. Thefts — There is also a deereoso in the number of thefI^, but the value of 
property stolen rather exceeds that of the former year. 

13. Cattle Th^ts , — ^These have not increased; but the crime is still a very 
prevalent one. 

1C. 4i^roy.— There was one case only of simple affray, and 7 of the parties were convicted. That this occurred, was 

entirely owing to the remissness of the police. It took place in consequence of a 
1840, 4 cases— 1847, 1 ca»9— 1849— . , 

dispute about possession between an auction purchaser and the old zumeendar. A 

burkundaz bad been deputed to the village to prevent any disturbance, and when shorily aftemards both the tehseeldar 

and thanadar were Informed that extra mcasun^s were neco>sary’^ to prevent a fitrht, in?tcad of acting at once they referred 

the matter to mo for orders, and in the meantime the fight took place. Both of the officers had formerly always behaved well, 

and although I took the most serious notice of the offence, I was unwilling to proceed to the extreme penalty, dismissal, on 

account of their generally excellent character. 

17. Miscellaneous cases.*— This class of cases is on the increase ; there is no doubt but the speed with which they are 

disposed of, induces the parties to bring them forward. Almost all these cases originate in 
845 759—1817 846—1818— ^ * 

* ’ * potltioDs, which are taken daily. Ono result is, that affray is almost entirely suppressed. 1 

should conceive that an increase of miscellaneous cases, and decrease of heinous offences, would show a general healthiness in 
the state of a police establishment, whilst the reverse would follow a contrary state of things. 

18. Value qf Property Sfofen.— (An explanation to be hero entered as to any great difference in the 
respective years, and a report made on any particular cases of loss or recovery.) 


1845, 178 casen— 1H47. 121 1818— . 

Value of property Hiolen — lS4t>, 1504-2-9 
—11447, 440-7^9—1848—. 

1815, 564 cases— 1847. 448 cases— 1848 -. 
1840, 11,921 Ku.— 1847, 13,056 Its.— 1848— . 

1946, 79 cases— 1847, 71 cases— 1848— , 


18 « 6 «* 1847 — 1848 — . 
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SUBJECTS EELATINO TO THE CONDUCT OF GASES. 


ChokeedAree tax« 


son with the two preceding years ; and report generally on the efficiency or otherwise of any 
individual of the establishment requiring notice. Rule 87. A statement of the principles by 
which the system of assessment of the chokeedaree tax has been regulated^ the changes in- 


19 . police £5^a&{i5Am«n/.-~Independent of the ladder bazar eitabUahment allowed by goyemment, consisUng of bazar 



1846. 

1847. 

1848. 


0 

0 

0 


0 

0 

0 


0 

0 

0 

MofauriM 

0 

0 

0 


0 

0 

0 

...... ...... .iir 

Total, 

0 

0 

0 


leijeant at 30 Rs., kotwal at 40 Ri., writer 
at 35 Rs., choudhuree at 10 Rs., mutaiaddii at 
7 Ra.y jemadar at 8 Rs., nidb jemadar at 5 
Rs., eight chaprasis at 33 Rs,, weighmaa 
at 9 Rs., the police establishment for the 
several bazars is as stated in the margin, and 
is paid from the chokeedaree tax* 


1 Moonshee - 

1846. 

0 

1847. 

0 

1848. 

~ 0 

1 ^a/Ir 

0 

0 

0 

1 Mohurir 

0 

0 

0 

1 Iziihar Nuveea, i 

0 

0 

0 

4 Chaprasis, 

0 

0 

0 

1 Dufiry ...... 

0 

0 

0 

Total 

b~ 

0 

1 b~! 






Chokredaree tax, .. 

1846. 

0~ 

1817. 

0 

1848 


0 

0 

0 

Smgara tax, ...... 

0 

0 

0 

Total, 

0”! 

b ~ 

0 

Unclaimed Property, 

0 

0 1 

0 

Total, 

b~ 

0 ! 

o"* 


20. Office Establishment . — The office es- 
tablishment was increased to its present state 
by order of the Honorable the Lieutenant* 
Governor, North Western Provinces, No. 
3846, dated 4th October 1847. (Any increase 
or diminution must be explained, and the au- 
thority given.) 

21. Bazar Fund . — The bazar fund for 
the support of the police arising under the 
several heads noted in the margin, has been 
increased since the 1st October 1847 by an 
improved assessment, by which the number 
of houses taxed is , and the number ex- 

empted is — 


The increase of the chokeedaree tax on the old arrangement is . iThe particulars of any increase or diminution to 

be fully explained, when effected, and by who<tc authority.) 


IlHtb 1 

1817. 

1844 


0 

0 

0 


0 

0 

0 


0 

0 

0 


0 

0 

0 


0 

0 

0 




Total, ...... 

0 

0 

0 







1840. 

1847. 

1848. 


^ 0 

0 

0 


0 

0 

0 


0 

0 

0 

1 I/ahar Nuvees, 

0 

0 

0 


0 

0 

0 

«••••« •••••• «•••*• 

3 Dufiry 

0 

0 

0 


0 

0 

0 

---r-, 





22, Expense qf Police Establishment. 
(The detail expense of establishment should 
include each year under a distinct head all 
classes paid from bazar fund.) 


23. Expense of Office Establishment . — 
(The expense of the office establishment must 
show any increase or diminution, and must be 
accounted for.) 


31st Dec. 1846—. 3Ut Dec. 1847—. SIst Dec. 1848—. 


For 1846-. For 1847—. For 1848-. 


24. Balance of the Bazar Fund . — (The balance of the bazar fund must 
show any increase or diminution, and must be accounted for.) 

25. Contingent CAorpes.— (The contingent charges should be stated so fully as to 
convey a general view of the purposes for which they were incurred.) 

26. Fires.— (It must bo enumerated how many fires have occurred daring the last twelve months and the two praceding 
years ; in what cases offenders have escaped, and in what have been captured.) 

27. Conduct of Police . — (Here is to be noted the conduct of any of the establishment who may be deemed deserving of 
praise or censure.) 

27. General Remarks.— In this paragraph will be entered any remarks or suggestions that the cantonment joint magis- 
trate may think necessary to bring to the notice higher authority, for the amendment or improvement of the police, or 
with a view to the better security of life and property within the cantonment. 
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iroduced, and a note *6{ the number of houses included, that were formerly omitted, and of 
those exempted from poverty or other causes, are to be entered. Rule 88. A review and com- Comparison of 
parison of the former with the present system will be desirable, so that the government may 
be enabled to judge of the equity and general effect of the views now adopted. Rule 89. It 
is necessary that the cantonment joint magistrate should enter into a full explanation of the in- Epianation to be 
crease or decrease of the different items of revenue and expenditure, more particularly of the 
decrease, that the government may be made aware of its propriety. Rule 90. The docu- 
ment should be complete in itself, and should constitute an animal report on all the joint 
magistrate’s proceedings. 

924. Rule 91. The cantonment joint magistrate will furnibli the magistrate of the 
zillah with an annual statement, according to tho several forms prescribed for magistrates, 
and which may be applicable to the office of a cantonment joint magistrate, to enable the 
former officer to compile his returns for the whole zillah. The joint magistrate will also 
transmit to the magistrate a comparative monthly table of criminal offences and property 
stolen, agreeably to the printed forms prescribed for that purpose. 

925. Rule 92. For tho blank forms required for these returns, application must be 
made in due time. 

926. Rule 93. The cantonment joint magistrate will investigate the following cases 
and act in accordance to the regulations in each: 1^/. Cases made over to liiiu by the officer 
commanding the station, or by the commanding officer of a regiment at the station. 2nd. 

Cases of disputes, thefts, assaults, bribery, &c., preferred by or against cantonment residents 
and camp followers, Europeans or others, not being officers or soldiers, European or native, 
and regimental camp followers. Zrd. Heinous crimes committed in cantonments, except 
such as may be committed by soldiers, European or native. 

927. Rule 94. The decisions of the cantonment joint magistrate in criminal cases Appeals, 
are subjected to appeal before the session judge ; and he must adhere to all orders and regu- 
lations that exist for tho civil administration of justice. Rule 95. Tiie session judge can Powers of session 
exercise a full control over his judicial proceedings in criminal trials, whctlicr in receiving 

appeals from sentences, or from miscellaneous orders; he may also interfere during the inves- 
tigation of any case, and in special cases may call for an English report TJiis does not apply 
to decisions under rules 61 and 72, for which, in his capacity of officer in charge of the sud- 
der bazar, he is responsible to the officer commanding the station. The magistrate of the 
zillah has the power to remove to his file any criminal trial that comes in ordinary course 
under the jurisdiction of the cantonment joint magistrate. Rule 96. Appeals against the can- 
tonment joint magistrate’s judicial or criminal proceedings or decisions in all cases lie exclu- Appaeis. 
sively to the session judge ; or, within the Punjab, to the commissioner or deputy commis- 
sioner of the district, as the case may be. 

928. Rule 97. When the attendance of officers or soldiers may be required, the can- Attendenco of 

tonment joint magistrate will apply to the commanding officer of the corps or detachment ; but «»oidii »•«. 

such application is not necessary in cases of camp followers, residents of bazars, or domestic 

servants. 

2 w 


and complete. 


Annual and 
monthly abbesement 


Blank forms. 


Judicial cogoi- 
zance. 
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SUBJBCTS MLATINO TO THB COKBVCt 09 CASES. 


BUFerenceof opi< 
nioD, 


What cases to be 
taken up first. 


Inyestigation* 


Description of 
property stolen. 


Burglary. 


Register of trials ; 


929. Rule 98. In cases of difference of opinion between the magistrate and the canton** 
ment joint magistrate^ as a reference to the superintendent of cantonment police might be 
inconvenient, the joint magistrate will be guided by the commissioner of the division j but he 
will report the result to the superintendent, should he deem it necessary. 

930. Rule 99. If the abridgement of the regulations by Skipwith is not in his office, he 
should procure it with the least possible delay ; also Beaufort’s Digest of tlie Criminal Law. 

^ 931. Rale 100. All cases occurring at night, more especially where parties have been 

apprehended, should be first examined, so that the attendance of innocent people and the 
police establishment may be dispensed with as soon as possible ; postponed cases can then be 
entered on. 

932. Rule 101. In cases of thefts by gentlemen’s servants, or others, the case should 
be made over to the jemadar of the chokee, or other responsible officer, for investigation* 
Suspected parties should never be sent to the hawalat till a thorough investigation has taken 
place, and a report been made to the cantonment joint magistrate. 

933. Rule 102. An exact description of property stolen, and of any suspected person, 
should be, without delay, furnished to each jemadar and sent to the joint magistrate of the 
nearest cantonment 

934. Rule 103. All cases of burglary should be reported immediately to the canton- 
ment joint magistrate, and he should without delay proceed to the spot. 

935. Rule 104. The officer in charge of the sudder bazar will be careful not to allow 
it to become a harbour for thieves, and persons without the ostensible means of subsistence. 

936. Rule 105. A register of trials in the accompanying form, (a) is to be transmitted 


(a) MonWy Register of TViaU made by the Cantonment Joint Magietrate of 


for the month qf August 1851. 


Names of 
riaintifis. 


1 OtmDCsh, 


Names of 
Defe&daats. 


Crime and Yalne of property Value of proper- 
.tolen. tjrecov^ 


Bentenoes and Bates. 



’ Punrhiim.Gtnror.Beharee, For ossanlt, 
Dabee, Buola, UagnOO» 
iiuznertce and Chingee, 


SiPriTate Jen- 
} Ions, H. M. 
70th Foot, 

$ Byfor, - - - 


4 Bhnttoo, - • 
0 Bndloo Bom, « 


Bhoobanee, For stealing doth, Toloed at 

1 rupee, 

Nnsuf All and Bhon, • . Nnxnf AU for stealing jewels 


6th Angnst 1851, The nix former fined 2 mpees Beleosed oo 
each, and the two latter 1 paying tho 

rupee each, or 16 daya* each nue* 

imprisonment in default of pay- 
ment. 9lh Auitiiat 1861 , 

8th ditto, > - Two years* imprisonment with Anoldoffhii. 

labor. 26th August 1861. der. 


Nnsuf All and Bhon, • . Nnxnf AU for stealing jewels 7th ditto, 

Toined 6 Rs., and Bhan for 
porohosing the some fcnow- 
tog it to have been stolen, 

Scetnl, Bnotonr, Khotol For oasaolt, .••••••••»•* 7th ditto, 

and Mata Bukhah, 

SonoouUah, ..... Foroosatilt, 8th ditto. 


TlOoreroment, • Poi* breaking out of the hawo- 

I whilst a prisoner the^ 

S Sookheeah, . BhowanideeD, . . . For awiault. 


9th ditto, 
12th ditto, 


Six months* each, imprisonment 
with labor, 7th August 1861. 


sjjoorawar, • •Jowahir,8eetnland, Bndloo, For assault, Bth ditto, • 


. The plaictiff filed a rozeenamah 
I in the case. 12th August 1851. 

• Fined 10 Ks. or 16 days* imprison- 

ment in default of payment. 
9th August 1861. 

• The former fined 10 Ba. or 16 

days' imprisonment in defhnlt 
of payment, and the two latter 
released. The charge not 
proved against them. 16th 
August 1861. 

- Six months' imprisonment, with 

labor. 14th August 1861. 

- The plaintiff filed a rooeenomah 

in the cose. Uth August 1661. 


Beleoeed oa 
paying the 
fine. 

Heleoeed on 
paying tho 
fln^ 
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Inonthly to the sap^intendent of police ; and alao of felonies committed in cantonments (b) sad of felonies. 
Bgainst person or property by parties who have not been apprehended ; so that the two regis- 
ters will contain the total amount of crime within the month. A copy of the register sub- 
mitted to the commanding officer under rule 75 should also be sent Rule 106, In the Outune of cases 

column of remarks it should be stated^ what steps have been taken in each case, to what 
native officer the investigation of the charge has been entrusted, and what information has 
been obtained likely to lead to detection, so that the merits of the jemadars, as well as of the 
several chokeedars, may be tested. 


Mtmihlff Begitter qf Trialt hy the Cantonment Joint Mayietrate qf 


for the month qf Avgust 1851. (Continued.)- 


J NAiMiof Crime ood ▼•lu* ofpropeity Velue of proper. 

I PUlnliffB. Nammofnefendente. 

te ' 


Benteooee and Pates. 


a Munsook ,Har. Chedee, • • 
ree, Persha- 
dee, and Kis. 

•oree, 

10 Jolm Hughes, Peer Bakhsh, 


11 Abdoolah, . Boheem Ali, 


For stealing cloth, rained Bs. Beoorered 10 Bs. 12th ditto. . 
13-12, 


For adultery. 


13th ditto, 


Fot si^aHng property, rained Becorered 7 Bs. 22nd ditto. 


12 Gopal, . - • Joalla, Pereedeen, Gocoo- For assault, 

la. Heeralall, ChingM*, 

Matadeen, Guneflh, 
tJngnoo, Jeea Lai. Hee. 
ra, Mohun, Manooh, 

Tara, Sham Lai, ’Deenah, 

Jhubbooab and Kalloo, 

13 Qoyemment, • Pecuah, .•••*>• For murder, 

14 Gnngoo, • • Badha Kishen, For assaolt, 

15 Gungadeen, > Bukha and Bhujjah, • • For abuse. 


23rd ditto, > 


25th ditto, 


28th ditto, 
2i^th ditto, 


Six months* imprisonment with 
labor, and six months' addition- 
al imprisonnaent in heu of cor- 
yor^ punishment. 12th August 

Dismissed. The charge not 

proved against him. I3lh Au- 
gust ItiCl, 

Dismissed. The charge not 

proved sgainat him. 22nd Au- 
gust 1851, 

' Joalla fined 8 Rs. Peveedeen, Beleaaed on 

GocooUa and Heeralal at 4 paving the 

Bs each, and the latter 13 at 2 fine, 
rupees or 16 days’ imprison- 
ment. 26th August 1851. 

‘ Committed to the sessions court 
li)r trial. 29th August 1351. 

• Cnder trill. 

• ' Tl>e pluiDiiff filed a raaeenamah 
1 in the case. 29th August 1851. 


Cantonment Joint Magistrate's Office^ ] 


A. B., 

Cantonment Joint Magistrate, 


(b) Monthly JUgisUr of Fehny Cases in the Cantonment of , tchen the offenders have not been apprehended, during the 

month of August 1851. 


Names of 
Defendants. 



Crime and value of 
property stolen. 


Value of 
property 
recovered, i 


For l***^^^ i **■ *- 


For steaUng proper- 

ty, rained lU. 8-14, 

For stealing proper- „• ,m 
valued. 225-6. 


What steps taken or 
information obtained. 



Investigated hy Jhow- 
Isl, jemadar. No in- 
formation obtained. 


Investigated by Jhoir- 
laU jensadar. No in- 
fonnatlon obtained. 


Investigated hy Jhov- 
lal, jemadar. No in- 
formation obtained. 


The property stolen from the 
verandah of the plainti^s 
bungalow ; but no one sus- 
pect^ Chokeedar puu- 
iahed and turned out of 
csantonments for carelesa- 
nesa whilst on dotv. 

The property stolen 'from the 
cook-room. Chokeedars 
dismissed and turned out 
of cantonments for negh* 
genee. 

The chokeedar suspected hy 
the pUmtifiT, but no sufll- 
cient proof to ooniict hun. 
Chokeedar tamed ont of 
cantonmenls. 


Cantonment Joint Magisiratds Cfftce, ' 
The 185 


A. B., 

Cantonment Joint Magistrate, 












176 


SUBJECTS BEJJlTINO TO TBE CONDUCT OF CASES, 


Record of ordert. 


Registers. 


Co-operation with 
magistrate. 


Commissariat, 


Cordial assistance 
to bo rendered to 
ah persons in 
furtherance of the 
public service. 


Camels and other 
carriage. 


Weekly markets. 


To reduce prices 
by competition. 


ComplMnta against 
police. 


Qiigia of fire. 


Box for petitions. 


937* Rule 107. A book skoald be kept in the joint magistrate's office Ibr the record 
of all orders that may be issued by authority connected with his department or dadesj to 
which immediate reference can be made; also a vernacular one of all his orders to the police. 

938. Rule lOS. The following registers should be kept up: — register of police : — 
ditto of chokeedars, public : — ditto of ditto, private : — ditto of residents: — ditto of officers’ 
servants: — ditto of trivial offences. 

939. Rule 109. A cordial communication and co-operation with the magistrate of 
the zillah are indispensable to the efficient working of those arrangements. 

940. Rule 110. The commissariat officers should be furnished with any return of 
carriage, cattle, grain, or other articles, which they may require ; and on all occasions the most 
cordial assistance should be rendered in furtherance of the public service, so that the govern- 
ment and commissariat officers may feel no actual want of information, or diminution of re- 
sources, from the transfer of the sudder bazars from their charge. Any instance of inability 
to comply with any of their requests, should be reported to the superintendent Rule 111. 
Previous enquiries as to the best mode of obtaining rahwaree camels, or other carriage, 
sliould be made so as to provide as well for the public services as for private parties. Rates 
should be equable, and as low as possible, so that neither the government, nor individuals, 
may suffer injustice. Upon this point a report of what is deemed practicable should be made 
to the superintendent. 

941. Rule 112. A report should be made to the superintendent as to the existence of 
weekly bazars or haths ; and also as to whether the establishment of such markets in any 
place might be calculated to have a good effect in abating any monopoly of grain, &a, by 
arthis or others in the sudder or other bazars. This, however, can only be done with the 
sanction of the officer commanding ; and no sort of tax should be levied on such markets. 

113. If by fostering competition the joint magistrate can induce a diminution of 
prices, the advantage that government must derive from it will be very great. Independent 
as he should be of the commissariat, he should bestow considerable attention on these subjects, 
recollecting that, after the purposes of government have been served, he is bound to give 
satisfaction to the public, both European and native, and that, unless this be rendered, his 
office can never be deemed efficiently served. 

942. 114. Complaints against the bazar or police establishments should be 
preferred to the cantonment joint magistrate, or to the superintendent of cantonment police, 
for investigation. 

943. Rule 115. In every instance of fire, the cantonment joint magistrate will make 
the most minute enquiries; and, if there is the slightest reason to suppose that it has arisen from 
incendiary attempts, he will take every lawful means for the apprehension of the offenders. 

944. Rule 116. A box, for the reception of petitions, should be hung up in some 
public accessible place uncontrolled by any one on the police establishment, and the key kept 
by the joint tnagistrate. The petitions should be read, and orders given upon them, if 
possible, in the presence of the parties complaining* 
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945. HuU The joint magistrate should use his best exertion to induce residents 
of the several bazars to retain hackeries for public hire, by affording them every protection, and 
ascertaming that they are properly paid. Rule 118. Whenever he provides hackeries, they should 
be paid half hire in advance, and furnished, on the completion of their arrangements, with the 

following certificate, to protect them from seizure. — gariwan has engaged 

to proceed from to with — hackeries with His carts are to be 

released at — , and he will be entitled to a period of— days after discharge to return 

home ; during which no one is to press his carts or molest him.” The same to be also writ- 
ten in Persian. Rule 119. In the event of the owner of the cart so employed having 
just grounds of complaint, the joint magistrate should bring it to the notice of the proper 
authorities. 

946. Rule 120. Commanding officers of corps will give every aid to the cantonment 
magistrate in carrying out these rules, with respect to the residents of the bazars of their 
respective corps. On entering cantonments, they will cause the magistrate to be furnished 
with a list of those registered as attached to their regimental bazars. 


SECTION XVIIL 

OF THE SUPERINTENDENT OF POLICE IN THE CAMP OF THE GOVERNOR 

GENERAL. 

947. As often as the governor general of India, or the commander-in-chief of all the 
forces in India, or the lieutenant governor of the North Western provinces, shall pass 
through any part of the territories of the East India Company attended by a camp, it shall be 
lawful for the governor general in council, or by an order in council, to appoint a super- 
intendent of police of such camp. Act XXVI. 1836, sect 1. 

948. With Inspect to all offences committed in any such camp, or on the line of march 
between the stations of any such camp, such superintendent shall have concurrent criminal 
jurisdiction with the magistrate of the zillah or city, within which such offence shall have 
been committed. Act XXVI. 1836, sect 2. 

949. As often as the said superintendent shall, by virtue of such powers, commit 
any person for trial before the sessions court, or sentence any person to imprisonment, it shall 
be lawful for him to transmit such person to the magistrate of the zillah or city, where the 
camp shall then be, with a copy of the commitment or sentence under his hand, and the ma- 
gistrate shall give effect to such commitment or sentence. Act XX VI. 1836, sect 3. 

950. All officers subordinate to the magistrate of the zillah or city, where such 
camp shall be, are to be assisting to the superintendent in the exercise of the powers conferred 
on him by this Act, in the same manner as they are bound to be assisting to the magistrate. 
Act XXVI. 1836, sect. 4. 
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Appeals from. 951 , Appeals from decisions and orders of such superintendent are cognizable by 

a session judge^ in the same manner and under the same restrictions as appeals from the 
^ decisions and orders of a magistrate^ or other officer empowered to try criminal cases^ are 
admissible. Const Na 1370. 


SECTION XIX. 

OF THE FUNCTIONS OF A JUSTICE OF PEACE. 


The governor go- 
neral in council ainl 
the judges of the 
supreme court 
were such original - 

h ; 


9j2, By stat 13 Geo. Ill, c. 63, sect 38, the governor general in council and the chief 
Justice and other judges of the supreme court were respectively declared to be, and to have 
full power and authority to act as, justices of the peace for the settlement of Fort William and 
for the several settlements and factories subordinate thereto, and to do and transact all mat- 


end the former things which to the office of a justice or justices of the peace do belong and apper* 

toehold qiiarterso- general and council were authorized to hold quarter sessions four 

sions four times a times in every year ; the same to be at all times a court of record. 

Governor eenerai 953. The statutos 21 Geo. Ill, c. 65, and 33 Geo. Ill, c. 52, sect. 151, empowered the 
ll!)mt^*^co"onLtfd govemor general in council to appoint covenanted servants of the Company or other British 
mha*bita^N inhabitants, whom he might think properly qualified, to act as justices of the peace, within and 
^'^a^S\hc*^p\aceH ^^r the Several presidencies and the provinces and places thereto subordinate respectively, 
suiwrdmate there- ^ 3 ^ governor general in council is au- 


but for the tovin thorized to nominate and appoint in the name of the Crown any persons resident within the 
properly quaUfied territories in the possession and under the government of the East India Company, who are 

resident of British * n • 11 1 i»r» 

India, i^ho IS not not the subjects of any foreign state, and whom he shall think properly qualified to act as 

a foreign subject. . , . 1 ^ 1 

justices of the peace within the town or Calcutta. 

Appointments to 955. Such appointments are to be made by commissions to be from time to time issued 
tho^^preme Under the seal of the supreme court of the presidency in the name of the Crown, and tested 
in the name of the chief justice ; and the supreme court is authorized and required from time 
general m council, to time, upou an Order or warrant from the governor general in council, to issue such com- 
missions accordingly. Stat. 33 Geo. Ill, c. 52, sect 151. 


The su remo Supreme court, on any requisition in writing from the governor general in 

court on written council, shall and may from time to time supersede such commissions ; and, upon like requisi- 

reqnisitlon from ./.i n • ^ -1 iini 

government to su- tion, issue new commissioiis for the purposes aforesaid unto the same, or such other of the 
bsne covenanted servants of the East India Company or other British inhabitants, as shall from 
new ones. ^ nominated by the govemor general in council. Ibid, 


Such commissions 957 , All such Commissions are to be filed on record in the respective courts of oyer and 
to be filed in the , * , i. 11 k 

court of oyer and terminer of the province, presidency^ or place, wherein and for which the same shali be 
tcvmioev of the , _ rt *-1 

presidency. ISSUeo. I Old, 

Supplementary 958 ^ The supreme court shall and may from time to time, upon the order or warrant 

commissions may ^ ^ , , * * j • 4.1,^ 

be issued at any of the executive government, issue separate commissions to any persons not named in tne 

time. 
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general commission of 4iha peace last issued^ who by law are capable of being appointed to 
the office of justice of the peace» and who shall be nominated and appointed by such executive 
government to act as justices of the peace. All such commissions shall be issued in the name 
of the Queen’s majesty, her heirs and successors, under the seal of the supreme court, and 
tested in the name of the chief justice of the said court, and shall be filed on record in the 
court of oyer and terminer, as supplementary to the general commission of the peace last 
issued, which shall remain in full force. Act VI. 1845. 

959. The form of commission now issued to justices of the peace for the provinces of 
Bengal, Behar, and Orissa, and the presidency of Fort William, and the places subordinate 
thereto, is, as follows : — 

VICTORIA, by the grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the faith, to our trusty and well-beloved A. B. C. D. &c., being respectivly 
servants of the East India Company, and being all respectively British inhabitants of the 
presidency of Fort William in Bengal, or of the provinces, districts, and countries of Bengal, 
Behar, and Orissa, or of places subordinate to the said presidency of Fort William in Bengal, 
or of some or one of them, and not subjects of any foreign state, greeting : — Whereas our 
trusty and well beloved tlie Right Honorable Charles John, Viscount Canning, Governor Ge- 
neral of India in council, has, by virtue and in pursuance of the several Acts of Parliament, 
Acts of the Legislative Council of India, and Charters, in that behalf authorizing him, duly 
made his certain order or warrant, bearing date the eighteenth day of July in the year of our 
Lord one thousand eight hundred and fifty-six, and addressed to our chief justice and other 
our justices of the supremo court of judicature at Fort William in Bengal, for the issuing of a 
commission of the peace nominating smd appointing you severally and respectively to act as 
our justices of the peace, to keep our peace within and for the said provinces, districts, or coun- 
tries of Bengal, Behar, and Orissa, and within and for the said presidency of the Fort William 
in Bengal, and places thereto annexed, subjei^, or subordinate, according to all the powers 
and provisions of the Statutes, Charters, and Acts, now in force for the appointment of such 
justices of the peace, and the true meaning and construction thereof ; — Now know ye that 
we have accordingly assigned you and each and every of you to be our justices to keep our 
peace within and for the said provinces, districts, or countries of Bengal, Behar, and Orissa, 
and within and for the said presidency of Fort William in Bengal and places thereto annexed 
subject or subordinate, and to keep and cause to be kept all Statutes, Acts, Rules, Regulations, 
and laws, made for the good of our peace and for the conservation of the same, and for the 
quiet rule and government of our subjects and people in all and every the articles thereof, 
within the said provinces, districts, artd countries of Bengal, Behar, and Orissa, and within 
and for the said presidency of Fort William in Bengal and places thereto annexed snbject or 
subordinate according to the force form and effect of the same ; and to chastise and punish 
all persona offending against the form of those Statutes, Acts, Rules, Regulations, or laws, 
or any of them, within the said provinces, districts, and countries of Bengal, Behar, and Orissa, 
and within and for the presidency of Fort William in Bengal and places thereto annexed 
subject or subordinate, as, according to the form of the Ordinances, Acts, Statutes, Rules, 
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Kegulations^ and laws^ or any of them, shall be fit to be done ; and to cause to come before 
you respectively all those persons who shall have used threats to any one or more of our 
subjects and people touching their bodies or persons, or the burning or firing of their bouses, 
to find sufficient security for the peace or for their good behaviour towards us and our 
subjects and people ; and, if they shall refuse to find such security, then to cause them to be 
kept safe in some or one of the prisons of the said provinces districts and countries of Bengal 
Behar and Orissa, or of the said presidency of Fort William in Bengal or places thereto an- 
nexed subject or subordinate, until they shall find such security: and further to do and cause 
to be done all other acts to the said office of a justice of the peace appertaining, which under 
and by virtue of the said Statutes, Acts, Rules, Regulations, and laws, now in force or which 
may hereafter be in force, or any or either of them, may lawfully be done by any justice of 
tlie peace within the said provinces districts and countries of Bengal Behar and Orissa, and 
the said presidency of Fort William in Bengal and places thereto annexed subject or subor- 
dinate : and therefore we command you, and each and every of you respective!}’’, diligently to 
apply yourselves to the keeping of our peace, Statutes, Acts, Rules, Regulations, and laws, 
and the Acts of the governor general of India in council, and all and singular other premises, 
and to perform and fulfil the same in form aforesaid, doing therein that wliich to justice 
appertaineth according to the said laws, Statutes and Acts, saving to us the things to us 
in respect thereof belonging : — and we do hereby associate you with our justices of the peace, 
in and for our said provinces, districts, and countries, of Bengal, Behar, and Orissa, and the said 
presidency of Fort William in Bengal and places thereto annexed subject or subordinate, 
under any existing commissions or commission of the peace for the said provinces, districts, 
and countries, of Bengal, Behar, and Orissa, and the said presidency of Fort William in Ben- 
gal, and places thereto annexed subject or subordinate ; which we hereby ratify confirm and 
continue, and direct you and them to be associated together and aiding each other in the dis- 
charge of the duties of such justices of the peace in and for the said provinces districts 
and countries of Bengal Behar and Orissa, and the said presidency of Fort William in 
Bengal and places thereto annexed subject or subordinate. Witness Sir James William 
Colvile, Knight, chief justice of our said court, the eighteenth day of August in the year of 
our Lord one thousand eight hundred and fifty-six, and in the twentieth year of our reign, (a) 

960. Commissions of the peace have been issued from the supreme court, comprising 
the names of all the covenanted civil officers, military officers liolding civil appointments, and 
deputy magistrates, employed under this government C. O. No. 213 of vol 3, and No. 51 
of vol. 4. L, P. 

961. No person nominated and appointed in and by such commission was capable of act- 
ing as a justice of the peace in any of the said provinces or presidencies, until he had taken 
and subscribed in the court of oyer and terminer of the province or presidency for which he 
was appointed, the like oaths as were appointed to be taken by justices of the peace in Great 

(a) This form of commUsion mutatis muiandit, identical with that issued to the justlees for the town of Calcutta. 
But the commission of the peace issued to justices in England, wanting all the recitals contained in the Indian commissions, 
confers in addition on any two or more of the justices power to hold sessions, and to refer cases of difficulty to the Assises. 
Such powers, at expUinei in the text, are not rested in Indian justices. 
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Britain^ tlie oath of qintlification prescribed by stat. 18» Geo. IL^ c. 20 , relating to estate only 
and always excepted. 33 Geo. III. c. 52 , sect. 152. 

962. The necessary oaths were subsequently allowed to be taken and subscribed in any 
Civil or criminal court of justice within the provinces, in and for which any such commission 
may have been issued, before any other justice of the peace : and such subscriptions were re- 
quired to be deposited and kept with the records of such court of justice. 53 Gee. III., 
c. 155, sect. 12. 

963. All persons nominated and appointed in any commission of the peace are now ca- 
pable of acting as justices of the peace in every respect, accordinir to the tenor of such com- 
mission, upon taking and subscribing in any civil or criminal court of justice, within the 
places in and for which any such commission has issued, before the officer presiding in such 
court, whetlier such officer be a justice of the peace or not, the oathsf appointed to be taken by 
justices of the peace ; and the subscription of such persons to the said oaths are to be de- 
posited and kept with the records of the courts of justice in which the said oaths have been 
administered. Act XVI. 1841, sect. 1. 

964. All persons appointed to the station of zillah or city magistrate arc required to take 
the prescribed oath of qualification within six months from the date of their appointment: 
unless in any particular instance it should be necessary or convenient to defer the same to a 
later period, in which case the court of nizamut adawlut, on application being made to them, 
are authorized to grant such extension as they may judge proper, so that in no instance, with- 
out the sanction of the governor general in council in cases of emergency, the taking the 
oatli shall bo deferred beyond a twelve-month from the date of appointment of any zillah 
or city magistrate hereby required to take the same. Reg. 11. 1796, sect. 4. 

965. The powers of justices of the peace are derived from the commission appointing 
them, and from the statutes by which in each particular instance special powers are con- 
ferred : and as that portion of their powers which relates to summary conviction (at 
the present day by far the most important portion) is clearly derogatory of tlio common 
law right of every man to be tried by his peers, it is not held to pass by anything 
short of express legislative enactment. The terms of the commission of the peace do not, 
eitlier in England or in this country, confer any power of summary conviction, but 
extend rather to the prevention than to the punishment of a breach of the peace. Under 
them the powers of a justice are nearly identical with those of the ancient conservators of the 
peace ; and he may demand bail, bind over to keep the peace, and adopt other precautionary 
measures, but cannot punbh. There are however a number of statutes by which the powers 
of justices of tlje peace in England have been very largely extended, and so many of these 
as date previous to the year 1726, the 13th year of the reign of George I, and as are applica- 
ble to the circumstances of this country, may be acted upon both by the justices for the pre- 
sidency of Fort William, and by those for the town of Calcutta. But subsequently to that date 
the statute law of England does not extend to this country, unless this country is expressly re- 
ferred to in it: and with the exception of a few minor offences (the enactments regarding 
^hich are scarcely applicable to Indiaj such as offences regarding the game and excise laws, 
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pro&ne swearings drunkenness, observance of the sabbath, and so on, all the powers of sum*- 
mary conviction which have been bestowed upon justices in England have been conferred 
subsequently to the year 1726, and hare not been extended to this country. This fact ap- 
pears to have been overlooked by the framer of stat. 9, Geo. IV. c. 74, which, while it con^ 
fers on justices in India some of the powers then recently conferred on justices in England, 
wholly omits to invest them with the powers which had long previously been daily exercised 
by the latter class of officers. 

966. The result is that the only powers of summary conviction possessed by a justice of 
the peace for Bengal, Behar, and Orissa, and the presidency of Fort William in Bengal, and 
tlie provinces and places annexed thereto — exclusive of those conferred recently by the Indian 
legislature — are those conferred by sections 75, 91, 92, 97, 113, 121, and 124, of stat. 9, 
Geo. IV. c. 74 ; other sections of which also contain provisions for the holding to bail or 
commitment of prisoners. These sections, as well as the Acts of the Indian legislature which 
confer powers of summary jurisdiction on justices of tlie peace, will bo found in the chapter 
on European British subjects, over whom only the jurisdiction of a justice extends. 

967. All powers whatever in criminal cases, which may bo exercised by two justices of 
the peace within and for the provinces, districts, and countries of Bengal, Behar, and Orissa, 
and within and for the presidency of Fort William in Bengal, and places thereto subordinate, 
may be exercised by one such justice. Act XXXIL 1838, sect 1. 

968. It is only necessary to remark further that the powers of the justices for the town of 
Calcutta were specially extended by certain Rules, Regulations, and Ordinances, which were 
enumerated in and repealed by Act Xlll. 1852, an Act which has been in itself repealed^ 
(but not so as to revive the Rules, Regulations, and Ordinances above mentioned) by Act 
XIII. 1856. They are also clothed with all the powers with which Indian justices generally 
have been invested by either the Imperial or the Indian legislature ; but no officer can exer- 
cise the powers conferred by Act Xlll. 1856, who is not a police magistrate as well as a jus- 
tice of the peace. 


SECTION XX. 

OF COMMITMENTS. 

969. All officers invested with the full powers of magistrate, are competent to 
make commitments to the sessions in cases referred to them, which may be beyond their 
competency to decide. 0. O. No. 173 of vol. 3. 

970. An order for commitment made by a joint magistrate, residing at the 
sudder station without independent authority, is not liable to reversal by the magistrate of 
the district : this can only be done by the session judge. All joint magistrates without 
independent jurisdiction are competent to make commitments, unless expressly interdicted by 
the magistrate (under rule 6 of the resolution of government, dated November 1st 1831) f and 
it » not competent to the magistrate to revise their commitments. Const Nos. 906 and 911.' 
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^71. It was nt!ed by govenxment on the 7th July 1835 (under Act VIL 1835), 
that all session judges, or other officera exercising the powers of session judges, are compe- 
tent to order a magistrate to commit any person or persons (connected with a trial pending 
before them), whom the magistrate has not thought fit, or objects to bring to trial. [C. O. 
No. 175 of vol 2, and Const No. 986.] But, after the passing of Act XXXI. 1841, it 
became a question how far the session judge is competent, under the terms of that law, to 
direct the apprehension, with a view to commitment for trial, of a person, the chai^ against 
whom has, either with or without the arrest of the party, been investigated and dismissed by 
the magistrate on the ground of the insuflSciency of the proof against him, or from other 
cause ; in cases which would, if proceeded with, be respectively within or beyond the magis- 
trate’s power to dispose of on trial by a final order. In cases of the former description, viz* 
those which the magistrate can decide of his own authority, it is agreed that the order of 
that officer for dismissal of the charge must be viewed as a legal acquittal ; and cannot, in 
any view, be considered tangible by the sessions court. But as regards cases beyond the 
magistrate’s competency to try, there is a difference of opinion ; the Calcutta court decides 
that the sessions court has no power of interference ; while the Western court allows such powers, 
but requires the session judges to exercise it with caution and discretion, and never to 
subject to commitment and trial, without good grounds, a person in such case released by 
the magistrate. C. O. No. 123 of vol. 3. IF, P. Reports TK P. 1855, part 1, page 623. 
Reports X. P. 1852, part 1, pages 60 and 474 ; 1854, part 2, page 624 ; and 1856, part 1, 
page 953. 

972. The session judge cannot direct the commitment of tlic accused person in such 
cases, whether the magistrate has released liim on account of the insufficiency of the evidence, 
or from a disbelief in tlie truth of the charge. His power extends only to calling for fresh 
evidence in regard to prisoners on trial before himself ; except in so far as lie may direct a 
recommitment on a higher charge. A magistrate cannot acquit a defendant in a case, which 
is not within his legal competency to decide \ but by cl. 2, sect 2, lleg. VIII. 1830, he is 
authorized to release prisoners on his own judgment, if he tliinks that, on all the evidence 
against them, there is not a reasonable probability of a legal conviction. A session judge has 
no authority like that of a public prosecutor, and no general superintendence over the pro- 
ceedings of a magistrate ; though he may of course intimate to the magistrate his opinion of 
the propriety of sifting all the evidence against a person not committed and of considering 
whether he should not be sent up for trial. Reports L. P, 1852, part 1, page 695. 

973. A magistrate may not commit, for a second trial before the sessions court, any 
person already tried and acquitted on the same charge by a competent tribunal, whether the 
court of sessions or nizamut adawlnt. But this does not preclude the magistrates from com- 
mitting for trial before the sessions, in cases cognizable by that court, persons who have been 
before apprehended and discharged by a magistrate from want of evidence, if farther evidence 
in support of the charge should appear to warrant the measure. C. O. No. 177 of vol. 1. 

974. A prisoner tried before the sessions court for one offence and acquitted thereof, 
may be again committed by order of the court for another crime, of which from the evidence 
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before the court he appears to have been gttilty. Thus a prisoner was acquitted 
S^ce on trial. ^ of being an accomplice in murder^ but was directed to be brought to trial for having 
received part of the property of which tlie deceased was robbed. N. A. R. vol. 4, page 32. 
So, where the prisoners liad been acquitted of the charge of receiving and feloniously 
retaining in tlieir possession property obtained by embezzlement, and were afterwards com- 
mitted for receiving property obtained by burglary. The plea of autrefois acquit cannot be 
upheld, unless the facts contained in the second indictment would have sustained the first 
indictment Reports Z. P, 1851, page 1601. 

Witnesses on trial appearing from the evidence of certain witnesses in the course of a trial before 

implicating them- court of circuit, that they were concerned in the act with which the prisoners stood 

solves in the of- ^ i ij 

fence charged may charged, tlie court directed the judge of circuit to consider the proceedings on the trial held 

be committed ou ‘ ^ /.ti » i i 

such charge. before him, and on which his reference was founded, as incomplete; and ordered a further 
investigation of the case at the ensuing sessions, the charge being drawn up as well against 
those witnesses as against the prisoners first indicted, to whom leave was given to make a 
supplementary defence. It was also ordered that if no evidence could bo found against these 
fresh prisoners, except that furnished by their own depositions on oath, some of the least 
guilty among them were to be ofibred a free pardon, on the condition of their disclosing all 
the circumstances of the case, which might have come within their knowledge. N. A. R. 
vol, 2, page 14. {a ) 

judge 976. Under special rules the session judge, and the civil courts, are emiiowered to 

and civil copris arc . ii . i t . , 

empo^credtocom- coninut persons chargeable with perjury or subornation of perjury, in cases instituted before 

j!tfVoniy*^iu other them ; but they have no power to commit persons charged with any other offence. In pro- 
pn)- ceedings before them, if grounds appear to exist for bringing to a criminal trial persons 
accused of embezzlement, — or of forgery (sect 2, Act I. 1848) — or presenting or filing a 
mentT petition with the fraudulent intent of obtaining money already paid (Const. No, 925) — or of 

fraud (Const No. 1225) — they should forward the proceedings to the magistrate, directing 
the government pleader to prosecute the case. The magistrate however, in committing or 
releasing the person charged with such offence, will act on his own j'udgment on a fair con- 
sideration of the evidence adduced. Const Nos. 691, and 975. But it seems that such 
but 8uch crimin- courts liave HO power to originate a prosecution in cases of misdemeanors, such as fraud and 
must beTnIailS conspiracy, or other offences not declared to be unbailable.* The prosecution must be 
ig^aggrieved par- aggrieved party ; but the courts may bring the circumstances to the notice 

^Seeparat, 338 of the magistrate or the superintendent of police. C. O. No. 11, April 5, 1853, W, 1\ Reports 

and 344. p 

Judge may not ^ moonsiff charged with corruption, or other misdemeanor, the 

should confine himself to a preliminary enquiry, and should then, if he see fit, direct 
corruiitioD, the government pleader to prefer a charge of corruption against the moonsiff before the 
‘ magistrate. N. A. R. vol. 5, page 151. Const. No. 1069. 

(a) Under sect. 32, Act II. 1855 no person can be subjected to arrest or prosecution oa account of any answer, wtdeh 
as a witness he has been compelled to give after objecting to the question on the ground thgt the answer may tend to 
crlmSiiate him. 



BOOK I. — OBAPTBK 111. — SECTION ZX.-- COMMITMENT. 


186 


978. A magislrate, after he has committed a prisoner for trial, cannot legally quash 

the commitment, release one or more prisoners, and make him or them witnesses for the commitment, 
prosecution on the same trial. (a) Const No. 857. 

979. When the magistrate, in a case beyond his competency, has examined the com- Rtaea for 
plainant and witnesses for the prosecution (under sect 5, Reg. IX. 1793), and has taken 

evidence on behalf of the accused (under cl. l,8ect 2, Reg. VIII. 1830), with a view of m*! when not. 
affording him an opportunity of establishing his innocence before committing him, he is to 
discharge the accused, if he considers the accusation groundless ; or to commit him to the 
sessions, if it appears that there are reasonable grounds for suspecting him to have been con- 
cerned in the perpetration of the offence charged. But a commitment should not be made on 
bare suspicion, where the evidence does not afford probable ground for conviction on trial ; 
for, if conviction appear improbable, the commitment would not only be useless, and unne- 
cessarily harassing to the accused and the witnesses, but also objectionable, as precluding 
conviction and punishment on evidence which might be subsequently obtained. Reg. IX. 

1793, sect 5. Reg. VIIL 1830, sect. 2. C. O. Nu. 54 of vol. 2, para. 13. See paras, supra 
371 to 378. 


980. A magistrate is justified in releasing conditionally a prisoner, the evidence against 
whom does not justify a commitment ; because in such a case he can be put on his trial at 
any future period, should further evidence render such a measure expedient ; whereas, if 
committed and acquitted, he could not be tried a second time. N. A. R. vol. 6, page 43. 
If the charge be one beyond the competency of a magistrate, his order for the release of a pri- 
soner has not the force of an acquittal. 

981. When a prisoner had evaded arrest until after the trial of his accomplices in the 
sessions court, it was held that the magistrate should have re-examined the witnesses for the 
prosecution, and confronted them with the prisoner before committing him. Reports L. P, 
1854, part 1, page 365. 

982. When the calendar is under preparation, the magistrate must consider the due 
weight and bearing of the evidence of each witness ; and he should exclude from it all 
witnesses, whose evidence is not directly material to the proof of the crime charged. Reports 
W, P. 1853, part 2, page 1451. 

983. When the prisoner after the commission of the crime charged absconded from the 
village and was apprehended lurking in the jungle, the court remarked that the magistrate 
should have sent up evidence to these facts. N. A. R. vol. 6, page 266. 

984. The testimony of a single witness, if there be no apparent reason to discredit it, is 
sufficient for commitment* But, at the same time, it is incumbent on a magistrate, previous 

(a) ** The committlQg officer should not hare power of his own authority to withdraw an indictment and cancel a com* 
mitment made by him ; but if, after making a commitment and submitting an indictment to the sessions court, he obtiuns new 
evidence, with reference to which he thinks it proper to revise the indictment, it should be competent to him on such grounds 
to apply to the sessions court to return the indictment, in order that it may be revised and amended if necessary, and to 
remand the defendant to be present at the further examination intended ; and the sessions court should have power to pass 
such orders aceordingly.’* Jttport qf Lmp Commiisiongrt, Fe^urary 1, 1818, para, 76. See rules infra for canceUing commit- 
ments. 

2 K 


Conditional re- 
lease. 


WitneMOS whose 
evidence has been 
taken in the ab- 
sence of the prison- 
er, should be con- 
fronted with him 
before commitment. 

Only those wit- 
nesses to be named 
in calendar, whoM! 
evidence is msten- 

aL 


But all evidence 
bearing on the 
guilt of the prison- 
ers should kw sent 
up. 

Evidence of i 
single witness nuf. 
llcienc. 

* See para 568, 
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SUBJECTS BELATINQ TO THE CONDUCT OF CASES. 


Not more tlmn 
two witnesses to 
sooruthal required. 


Private prosecu- 
tor not requisite. 


Prosecution to be 
in the name of go- 
vernment. 

See the next sec- 
tion. 

If regulation re- 
quiring commit- 
ment is proMoiis to 
extensioQ of magis- 
trate's powers'. 


Date of the 
crime charged. 


In ca-es of wound- 
ing, to wait for re- 
sult ; 


and when com- 
miUueut unnecessa- 
ry* 


In case^ of theft, 
the prosecutor’s 
statement is suf- 
ficient to determine 
whether the case is 
committable. But 
not if the amoant 
stolen is the sole 
reason for commit- 
ment. 


Previous convic- 
tion of heinous of- 
fence in burglary 
or theft. 


to putting a prisoner on trial on solitary testimony of this description^ to satisfy his own 
mind as to the credibility of the witness, by taking evidence to any points calculated to esta* 
Wish or disprove his testimony, by whomsoever such evidence may be indicated. C. O. 
No. 48 of vol. 2. Const No. 634. 

985. It is unnecessary to bind over more than two witnesses to a sooruthal to give evi* 
dence before the sessions ; it being always optional with the judge to summon the other indi« 
viduals who may have witnessed it, in the event of his finding that their presence at the trial 
is indispensable. C. O. No. 49 of vol. 2. 

986. It is not requisite in order to authorize a commitmentq^ that a complaint should 
have been made by a private prosecutor. N. A. R. vol. 1, page 277. 

987. In all heinous cases, the magistrate in the lower provinces must make the govern- 
ment prosecutor or co-prosecutor ; but in the western provinces the prosecution must be in tho 
name of government alone. C. O. No. 85 L. P. and No. 88 W. P, of vol. 4. 

988. If the regulation requiring the commitment of a prisoner for a certain offence 
was passed antecedently to tlie extension of the magistrate’s powers by sect. 1 9, Reg. IX. 
1807 ; and if the magistrate deems the punishment, which he is thereby authorized to ad- 
judge, to be adequate to the offence ; he is competent to dispose finally of the case without 
commitment. Const No. 206. 

989. When tho death of a person is the result of, but occurs at a period subsequent to, 
an assault, the murder or homicide must be charged as having occurred on the day of the 
man’s death, and not on the date of the assault Reports W. P, 1856, part 1, page 274. It 
is most correct to insert both dates in the charge. 

990. In cases of wounding, the commitment should not be made until the result of the 
wounds has been put beyond doubt, either by the recovery from danger, or by the death of 
the wounded person. Const, No 558. 

991. In cases of assault or affray attended with wounding, neither the mere circum- 
stance of a bone-fracture, nor tho nature of the instrument of offence, necessarily takes tlie 
case out of the cognizance of the magistrate, it being left to him to commit or punish as he 
judges most expedient, with reference to the extent of the injury, the apparent intent of the 
aggressor, and other considerations of a similar nature. C. O. Nos. 53, and 102 of vol. 3. 

992. In cases of theft, the declaration of the prosecutor on oath as to the value of the 
property taken must be considered sufficient to determine in the first instance the tribunal by 
which the case should be tried; provided there is no reason to impugn the truth of it, on 
which point the magistrate is competent to make such enquiries as he thinks proper, and to 
proceed accordingly. Const No. 1030. But in a case where the alleged value of the stolen 
property is the only reason for commitment, the magistrate is to put on record such proof 
as may show reasonable probability, that the loss sustained by the prosecutor really amounts 
to the sum specified and charged in the indictment C. O. No. 8, Sept. 12, 1854. Z. F. 

993. It is imperative on the magistrate to commit for burglary (under sect. 2, Reg, XIL 
1818), a person previously convicted of cattle stealing ; but he is competent to punish (under 
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sect. 3 of that reflation) a prisoner convicted of cattle stealing who has been previously 
^convicted of the same offence. Const No. 1273. The chapters and sections of subsequent 
books, which treat of particular offences, contain the rules in each case under which com- 
mitment is sometimes necessary and is sometimes left to tlie discretion of the magistrate. 
Where no such specific rules have been laid down, commitment is requisite only in those 
cases, for which the law has enacted a measure of punishment beyond the general powers 
of a magistrate. But he is at liberty to commit any case, in which he considers that 
the prisoner is deserving of a more severe punishment, than that which he has power to 
inflict ^ 

994. A conviction^ cannot be had on a general charge of robbery. The indictment, 
must contain a distinct substantive offence, and without such specification it cannot be sus- 
tained. Thus a person cannot be committed on a charge of bad character. N. A. R. vol. 
6, page 76. Reports Z. P. 1851, page 1472. So no conviction can be had on a charge of 
fraud, or of oppression, without specification, simply because it i'l impossible for a prisoner 
to plead to, or make any defence against, so vague an accusation. Reports Z. P. 1852, part 2, 
pages 449 and 603. A*nd it is not sufficient to charge forgery, witliout specifying the par- 
ticular documents on which the charge is laid. Reports Z. P. 1855, part 2, page 8. 

995. On the same principle, where death has been caused by drugs administered with 
a view to procure abortion, the charge should contain a distinct averment of culpable homi- 
cide. Reports JF. P. 1854, part 2, page 262. 

996. A charge of " concealing the circumstances of the murder by sinking the body of 
the deceased in the river,” was held to be incorrectly and insufficiently drawn. It should 
have been distinctly either for accessaryship in the murder after tlie fact or for privity. 
N. A. R. vol. 6, pages 141 and 346. So, a charge should bo of culpable homicide and not of 
manslaughter, as the latter term is unknown in Indian law. Reports Z. P. 1853, part 1, 
page 862. 

997. Where A committed an assault upon B; and B, having gone to complain, was on 
his return waylaid by 0 and D, and died from the effects of this second beating ; and the 
magistrate committed C and D for culpable homicide, and A for assault; the court held 
that A should not liave been committed with the others, as the acts were distinct The 
charge of mere assault was punishable by the magistrate only ; and could not, after the death 
of B from the effects of separate and subsequent violence by the two other prisoners, be pro- 
secuted against A by B’s heirs. Reports Z. P. 1852, part 1, page 513. 

998. As forgery and the uttering of forged deeds are not cognate crimes with con- 
spiracy, the latter offence should not form a count with the tw'o former in the same calendar. 
Reports Z. P. 1851, page 1666. 

999. A prisoner under commitment on a charge of wilful murder effected his escape. 
His commitment (on re-apprehension) on an additional charge of escaping from jail whilst 
awaiting his trial at the sessions, which was an act not arising out of the same circumstances 
as the original count, and one in which commitment was not necessary, was annulled. 
N« A. R. vol 6, page 75. 


General rule re- 
freurdinir theiiocea. 
4ty or otherwise of 
commitment. 


The charge in the 
indictment mus t 
contain a distinct 
and substantive of> 
fence: 


and the acts 
on which thecharge 
is laid, mu»t be 
distinctly specified. 


The offence must 
be charged as wt‘ll 
as the act from 
which it result. 


Charge should be 
distinctly laid in 
proper legal phrase. 


Separate acts^ 
though against the 
same person, should 
not be joined toge- 
ther in oue com- 
mitment. 


All charges em- 
braced in oue com- 
mitment should be 
of cognate cnnies. 


Additional count 
for escape frtun ha- 
jut cannot be added 
to charge for ori- 
ginal offence. 
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SVBJBCTS BBLATINO TO THE CONDUCT OF CAiES. 


If the crime in- 
volves two acts, one 
of which is in af?- 
gravation of the 
other. 


When a person 
committed to the 
sessioos is also 
proved guilty 
l^fore the ma- 
gistrate of a separ- 
ate and distinct of- 
fence within hi'i 
competence, he mav 
either punish or 
commit in the Low- 
er Provinces : in the 
Western Prat tnres 
he must coinniit. 


1000* When the crime of the prisoner involves acts, the one of which is in aggravation 
of the other, as where he has committed murder in prosecution of theft, they should not be 
divided into separate counts ; but should be charged together in one count. Reports fV, P* 
1854, part 1, page 3. And both must be distinctly averred in the charge, N. A. R. voL 
6, page 1 38. The safest course is to add a separate count for each act on which the 
charge is laid ; as e. g. one for the theft with murder, a second for the murder, and a third 
for the theft. See Rule 19 of magistrate’s statements, in appendix E. 

JOOl. Where a magistrate convicted and sentenced a person whose trial in another 
case was still pending before the sessions court, the nizamut adawlut held that there was 
notliing illegal in such sentence, as the charge on which the prisoner had been committed to 
the sessions was not identical with, or related to, the same act as the charges on which he 
was punished by the magistrate ; although the latter might, in his discretion, have committed 
him to take his trial at the sessions on all the charges against him. Letter of N. A. to Judge 
of Rajshahye, No, 888, August 2, 1853. But it seems that in the Western Provinces there 
is a different practice ; and that a magistrate is tliere interdicted from passing sentence on 
persons who are under commitment to the sessions for a separate offence. Each separate 
offence must be made the subject of a separate trial, but all the trials must be held before 
the same court. Reports W. P. 1852, port 1, page 521, 


But if two 
rharpes acrain.st one 
person orijrinated 
in the same trans- 
action, he should 
be committed on 
both. 


Witnesses for the 
defence of a pri- 
soner before a ma- 
gistrate may be 
committed for per- 
jury, althongli the 
appeal preferred by 
Ukc person convict- 
ed by the magistrate 
i n the original case, 
be still pending. 


If one of those 
inplicated b com- 
tiiltted,aU must be. 


If prisoners, who 
might be sentenced 
by the magistrate, 
are committed be- 
cause oUiers impli- 
cated in the ssune 
case must be com- 


1002. When a magistrate, holding an investigation on a charge of embezzlement, saw 
that it likewise involved one of forgery, the court held that, instead of at once disposing of 
the charge of embezzlement with which he was competent to deal, he should either have 
suspended his proceedings in the case and committed the accused upon the charge of forgery 
to the sessions court and awaited the result of that trial ; or he should have adopted the 
more preferable course of committing the prisoner for trial on the two charges of forgery 
and embezzlement before the session judge, so that one tribunal might pronounce upon both. 
Letter of N. A. to Judge of 24-Pergunnah8, No, 378, April 14, 1853. 

1003. A commitment for perjury is not illegal, though made pending an appeal from 
the conviction which followed on a disbelief of the evidence of those witnesses who have, 
in the opinion of the magistrate, been guilty of perjury. With a view however to avoid 
conflicting decisions, it is advisable to postpone the trial for perjury until the appealed case 
has been disposed of, as the question of the innocence or guilt of the prisoners in regard to 
the alleged perjury must rest on the truth or falsehood of the original charge. Letter of 
N. A. to Judge of Rajshahye No. 641, June 11, 1853. N. A. R. vol. 1, page 263, 

1004. When the commitment of one of the prisoners is requisite under the regulations, 
all the other prisoners implicated in the same offence must likewise be committed, although 
the case as regards them is cognizable by the magistrate. Const. Nos. 379, and 622* 
N, A. R. vol. 2, page 396. 

1005. When a prisoner is committed, because the commitment of another prisoner im- 
plicated in the same offence is requisite under the regulations, the circumstance necessitating 
commitment must be noted in the roobakaree of commitment; and the session judge should 
be careful that it is so recorded, because, when but for the commitment of his accomplices the 
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magistrate would liave sentenced a prisoner^ the judge should refrain from awarding to him *»*ne<i* the mMon 
a greater measure of punishment than the magistrate has authority to impose for offences of 
the kind. The judge also must himself show in his remarks under what circumstances the **“^'^*** 
sentence recorded has been adjudged. C. O. No. 234 of vol. 3. £• P. 


1006. Great care is requisite in drawing up the charges on which prisoners are com- prinoner cannot he 

mitted^ because a prisoner cannot be convicted of any crime, to the distinct averment of which 5 ®“'^;;t«iofacnroe, 
, , 11111 1^ 1 /. 1 . . 1 to a charge of which 

he has not pleaded, although the facts proved on trial be sufficient to establish a charge of that ^ not pleaded. 

nature. See paras. 1214 etseq. 


1007. Where there is any doubt as to whether the accused is guilty of a higher or 
lower grade of an offence of the same character, the commitment should be made for the 
higher grade ; thus, if it be doubtful, from the evidence before a magistrate, whether the offence 
amounts to murder, or only to culpable homicide, the commitment should be for murder .* and 
the reason of this is that a conviction of a minor offence may be bad on a commitment for a 
graver offence of the same character, and founded on the same facts ; but that the converse of 
the proposition does not hold good. On the other hand where a doubt exists as to whether a 
commitment should be made for knowingly receiving plundered property, or for the actual 
robbery, the prisoner should be committed on both counts ; because here the acts are distinct 
and of a separate character. C. O. No. 54 of vol. 2, paras. 16, and 17. N. A. R. vol. 1, page 
257 ; and vol. 3, page 56. And in all cases wherein stolen or plundered property has been 
found in the possession of prisoners committed for theft or robbery, a second count should be 
inserted in the commitment, charging them also with the offence of knowingly receiving the 
plundered or stolen property, as the case may be. C. O. No. 98 of vol. 2. 


ChMgeto bo laid 
for the higher ra- 
ther than the low- 
er offence, if doubt 
« to grade of cn« 
minaUty ; 


bat on sena 
counta, if offei 
are distiiict. 


1008. But the commitment should not be made for the greater when there is proof of Not to be made 
the lesser crime only. Letter of N. A. to Judge of Rajshabye, No. 2, Feburary 10, 1840. 

1009. It is superfluous to insert separate counts, the one charging the prisoners with SaperHoous to 
being accomplices, and the other with aiding and abetting, as the meaning of both is the ^SSoSpEl&w *and 
same. N. A. R. vol. 6, page 320. So, when a prisoner is charged as a principal, it is super- 

fluous to charge him also as an accomplice, because accompliceship is comprehended in the ornsprmeipaifi and 
principal charge. C. O. No. 109 JL P. and No. 110 fK P. of vol 4. sccom^icet. 


1010. But when a prisoner is committed as a principal or an accomplice only, he cannotbe 
convicted of being an accessary before or after the fact, because accessaryship is a crime of a 
distinct and specific character. In such case the judge should return the calendar for amend- 
ment ; but if he acquits the prisoner on that account alone, the magistrate may re-oommit 
him as an accessary. Reports X. P, 1853, part 2, page 25. Reports fK P. 1856, part 1, 
page 393. This over-rules what is laid down in Const No. 123, and N. A. R. vol. 1, page 
247, regarding accessaries. 


Bat the charge 
of being accessary 
most be separate. 


iOll. So also, a prisoner cannot be convicted as an accomplice on a charge of being 
an accessary before the feet ; nor can he be convicted of being an accessary before the fact 
on evidence, which shows him to have been guilty, not of that offence, but of an offence of 
a higher grade and a different character. Reports If'. P. 1855, part 2, page 363. A convic- 

3 A 
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And a charge of 
privity muAtbeabo 
distiact. 

Two offeneed of 
distinct character 
cannot be charged 
ill one cooat. 


tion as an accomplice or an accessary cannot be had on a charge of privity. Beports fT. JP. 
lSi56i^ part pag^ 993. 

1012. On the same principle, averments of forgery and of ottering forged documents 
should be charged in separate counts, as the one offence is of a character distinct from that 
of the other. Keports X. 1833, part 2, page 8. 


Magistrate can- 1013. The magistrate cannot punish the accessary 
not punbh the ac> T i i i ^ i •j. i. i 

CMSM 7 and commit possible cases they should be tried together, it it be only 

principal . principal acquitted. N. A. R. vol. 2, page 220. 


and commit the principal; in all 
lest the accessary be punished, and 


even an accessary 
after the fact. 


1014. When five persons rescued one accused of an aittempt at murder from those who 
had seized him in the act, and the magistrate committed him for the attempt at murder, and 
punished the rescuers for a simple assault ; the court held that the proceedings were exceed- 
ingly iiTegular, and that the rescuers should have been committed as accessaries after the fact 
to the attempt at murder. Reports Z. P. 1851, page 803. 


If the principal 
has not been ap- 
prehended. ma(ri>**‘ 
trace may convict 
of privity, 


not otherwise. 


1013. Both courts of nizamut adawlut have ruled, that magistrates are competent to 
try parties charged with privity to murder, or privity to other offences beyond their cogni- 
zance, and to punish the said parties as for a misdemeanor, provided that the principals 
accused of the murder or other ofience have not been apprehended. But if a party so charged 
with privity be apprehended along with those accused of the principal offence, the magistrate 
must commit him to the sessions court, that there may be one trial by that court of all charges 
connected with the same offence. 0. O. No. 32 of vol. 4, Wl P. It appears, however, 
doubtful whether this rule is in force in tlie Lower Provinces, See Reports L, P. 1834, part 
2, page 608 ; and 1855, part 2, page 529 ; the former of which seems to deny, while the latter 
confirms the rule. 


Examples of irre- 1016. In a cose of theft, attended with murder, the magistrate committed one of the 
persons concerned on the simple charge of theft, absolving him from the charge of participat- 
ing in the murder ; and in another case of theft, attended with burglary, committed on the 
same night, in which the same individual was concerned, he made no commitment, but dis- 
charged the prosecutor and witnesses, and appended his proceedings to the former case. 
The court deeming these proceedings irregular, quashed them, and directed that the prisoner 
should be committed on the whole of the first and also on the second charge. N« A. R. 
vol. 2, page 467. 

1017. A magistrate is not competent to commit a wife for adultery, when no such 
charge has been preferred against her by her husband. N. A. R. vol. 3, pages 177, 
and 298. 

Whenever it is deemed expedient that a prisoner committed at one station 
courae to bo noted, should be brought to trial at another, the authority of government, or the nizamut adawlut 
* r.f 208 €t ug. b® obtained in the first instance under the provisions of sect 3, Reg. VIII. 1822* ; and 
the want of such previous sanction vitiates the whole of the proceedings. Whenever 
authority for deviating from the usual course has been obtained, it is to be certified on the 
record of the proceedings. 0. O. No. 323 of voL 1. 
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1019. In cases committed to the sessions^ the roobakaree of the magistrate containing 
^the order of commitment is to be drawn up in a prescribed tabular stetement^for which see 

Appendix C. No. 3. 0. O. No. 14, Febuary 9, 1855. L. P. C. O. No. 789, June 16, 1855. W. P. 

1020. Magistrates are carefully to record in this roobakaree the precise charge on 
which they commit the prisoner ; and such charge is to be entered in English and the verna- 
cular on a separate paper annexed to the roobakaree, bearing the magistrate’s oflScial signa- 
ture at full length, and the date of coipmitment The magistrate is to take especial care that 
the proper vernacular word is used to designate the ofience charged ; thus, in a charge of 
murder, the term used should be kuiUumd;^ and in a charge of culpable homicide hutl^^ 
shibeh umdJ* C. O. No. 54 of vol. 2, paras. 15 and 16. 

1021. The separate paper containing the charges in English and the vernacular, prescrib- 
ed in the above rule, is to be drawn up and signed by Uie civil judge, when he makes a commit- 
ment for perjury brought to light in the course of any civil proceeding. C. O. No.4 of vol. 4. 

1022. If a commitment is made under sj^ecial instructions of the commissioner of cir- 
cuit, either of his own authority as in cases of perjury, or in modification of the original 
order of commitment by the magistrate ; or in cases of perjury by order of a civil judge, 
or other authority empowered to commit in such cases ; the same is to be noted in the pro- 
ceedings. C. O. No. 64 of vol. 2, para. 18. 

1023. In cases of theft, burglary, or receipt of stolen property, the magistrate is to 
make a point of recording, in his roobakaree of commitment, the express circumstance or 
circumstances of aggravation, which have led him to commit the case, instead of disposing of 
it himself under Reg. XII. 1818. C. O. No. 239 of vol. 1. 


Filial rooba- 
karee, and 
calendar. 


Charjre to ho re- 
corded precisely . 


Care to be taken 
that the \en)aeu- 
lar term is correct. 


When a civil 
judge commits for 
pei^ury, he U to 
draw up and sign 
the sepmte paper 
of chaises. 

If commitment is 
made under spe- 
cial instnictioos. 


In ctLset of theft, 
&c, drcumstances 
of aggravation to 
be recorded. 


1024. When a magistrate has occasion to commit for trial a person, who has been for- 
merly apprehended, he is to attach to his proceedings a report from his principal native 
officer, countersigned by himself, stating concisely the date and ground of the former appre- 
hension, and the issue of the case. The adoption of this measure may be attended with bene- 
fit to the prisoner, by showing his former innocence; or it may be useful to the session judge, 
in some cases, by enabling him more readily to determine on the propriety or otherwise of 
requiring from the prisoner security for his future good behaviour. C. O. No. 203 of voL 1. 

1025. If the magistrs^te commits any zumeendar, independent talookdar, or other actual 
proprietor of land, he is to notify the commitment to the collector, that, if necessary, he may 
take measures to prevent any delay in the payment of the public revenue assessed upon 
the lands of the offender. Benff. Reg, IX. 1793. sect. 18. Ced, Prov. Reg. VI. 1803, 
sect 18. The requirement of this rule is rendered unnecessai*y by the provisions of the 
sale law, Act I. 1845. 

1026. Magistrates and session judges are to keep separate, as far as possible, the trials 
of prisoners upon distinct charges, especially where the prosecutors are also distinct. C. O. 
No. 2 of vol. 1. 


If the prisoner 
has been previous, 
ly apprehended on 
a former charge. 


If a landholder 
is committed. 


Proceedings on 
distinct charges. 


1027. The calendar is to be accompanied with the magistrate’s proceedings on each 
charge, which are to contain the following vouchers, or as many of them aa from the nature 


What documents 
are to be subiuited 
to the sessions with 
the calendar. 
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and circtonstances of the case are requisite and procurable, and with such other documents as 
the magistrate may have in his possession, or judge necessary to be obtained for the infbrma* 
lion of the sessions court* 


An attested copy of the complaint or charge. 

An attested copy of the plaintiff’s oath to the truth of the charge, in which is 
to be inserted, in case of robbery and theft, the inventory of the money 
or property stolen or plundered, with the amount or computed value of it 

The prosecutor’s recognizance to appear and prosecute the charge. 

A copy of the warrant for the apprehension of the offenders, or, in case the 
charge has been preferred in the first instance to the police, a copy of 
proceedings of the police. 

The name or names of the person or persons apprehended. 

The examination of the person or persons apprehended. 

The farther examination of the prosecutor on oath in cases where any such 
examination has been taken. 

A list of the witnesses summoned by desire of the prosecutor, particularizing 
the names of such as may be in attendance, and those who are absent, 
with the cause of the non-attendance of Uie latter. 

The recognizances of the prosecutor’s witnesses. 

The depositions of the witnesses who have been in attendance. 

The names of the witnesses who have been summoned at the requisition of the 
prisoner, specifying those who are in attendance, and such as are absent, 
* See para. 1196. and the cause of the non-attendance of the latter.* 

Beng, Eeg, IX. 1793, sect. 14. CeeL Prav. Reg. VI. 1803, sect 14. 


The drcimistan 1028. As E knowledge of the grounds which have led to the apprehension of the 
cee iM inducing prisoners, is in many cases essential to enable the court to come to a correct conclusion as to 

snspiaou againat * 

the prisoners are the fiTuilt or innoceuce of the accused, magbtratesand other committing officers are to state in 

to be noted inthe,®,,, . t i 

calendar; the calendar the circumstances which nrst induced suspicion to attach to the prisoners, and 

ultimately caused their apprehension on the charge of committing the offence for which they 
have been put ou their trial. C. O. No. 14 of vol. 4. X. F. 


by the magistrate 


1029. The magistrate is not to assign this duty to the clerk charged with preparing 
who ie to draw calendar by means of a translation of the purport of the Oordoo proceeding of commit- 

op the summary ‘ ® 

ment ; but is himself to write down a summary of the grounds upon which a case is commit- 


t BatampUt are 
piMO ta the C*« 0. 
qaate/L 


ted (for exhibition in the calendar) at the same time that he passes the order of commitment 
to the sessions courtf 0. O. No. 1047, August 10, 1854 ; Wi P. and No. 10, November 17, 


1854. X. P. 


liii Of writteo 1030. In cases of forgery, embezzlement, and the like, an accurate list of all the writ- 
in cvidmiee to be ten documents to be produced before the sessions court, as evidence for or against the prisoner, 
recorded in calm, jg ^ be recorded in the cal^dar of commitment, and submitted to the session judge* 
C. O. No. 21 1 of vol. 2. C. O. No. 52 of voL 4. 
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« 103L When individoals are brought to trial for offences committed out of the limits of 

the British provinces, a copy of the letter of tlie magistrate, applying for the authority of 
government to hold such trial,* as well as the letter of government conveying such authority, 
is to be filed with the proceedings. 0. O. No. 4 of vol. 2. 

1032. Whenever a magistrate commits a prisoner for trial, he is immediately to intimate 
the same to the session judge, that no unnecessary delay may occur, in a prescribed form;t 
and the judge, in reply, is to intimate, in prescribed forra,t the day on which he may be able 
to take up the case. C. 0. Nos. 109, and 234^ of vol. 2. 

1033. A roobakaree, containing the same information, should be written and despatched 
as soon as the commitment has been made, and should specify tlie precise charge on which the 
prisoner or prisoners have been committed, and direct the mohafiz to enter the commitment, 
under its proper heading, mentioning the number that the offence bears in the statement 
and an abstract of the grounds of commitment. The final roobakaree containing the grounds 
of the commitment can bo drawn out afterwards, though it should be the main object with 
every magistrate to forward the calendar and his proceedings to tlie session judge as soon as 
the attendance of the parties and witnesses can be procured, in order that the trial may be 
proceeded upon with as little delay as possible. C. O, TT. 1\ No. 18o, jiara. 2. ; and £. P. 
No. 190, para. 8 ; of vol. 2. Rules for preparation of magistrate’s statements, in Appendix 
E, No. 22. 

1034. A case is to be considered pendingbefore the session judge from the date on which 
the parties reach his court, whether such date be that fixed by him, or one posterior. C. O. 
No. 71 of vol. 3. 

1035. All prisoners committed by a magistrate, in any one month, are to be numbered 
by that officer in his calendar of commitments in one continuous series, commencing and ter- 
minating wuth the month, the last serial number indicating the number of persons committed 
durmg that period. In districts where there are two or more officers, vested vi ith the full 
powers of magistrate, the magistrate of the district is to number in one scries the whole of 
the prisoners committed by himself and his subordinates in any one moiitli ; and to enable 
him to do so, he is to require the officers, W'ho have the power of making commitments, to 
furnish him with a report of the number of commitments made by each and the number of 
prisoners in each case. Rules for preparatioa of judge’s statements in Appendix D, Na 57. 
C. O. No. 109 of vol. 2. 

1036. In preparing the calendar (in accordance with the form given in sect. 13, Reg. IX 
1793 for Beng. and sect. 13, Reg. VL 1803 for Ced. Prov.)[^a) the prosecutor’s witnesses are 
to bo classed under three subordinate heads, or as many of them as are applicable in each 
case ; viz. 1st, witnesses to the charge; 2nd, witnesses to confessions ; 3rd, witnesses to cha- 
racter. So also the witnesses on the part of the prisoner arc to be classed under two heads ; 
viz. 1st, witnesses to the defence ; and 2nd, witnesses to character. And the magistrate should 

(m) These sections, as well as all parts of regulations proscribing forms of periodical statements, &c. have been 
rescinded by sect 2, Reg, VIl. 1829; and by clause 1, section 8, the sudder court was directed to prescribe all such 
forms, and to fix the periods of tholr transmission. But it was ordered at the same time that all forms previously 
prescribed by the regulations should remain in force, until the sudder court should alter or direct the discontinuance of thorn. 


Document to be 
adduced in case of 
trial for offence 
committed in a fo- 
reign territory. 

•r. paras: 215 
and 24o. 

Immediate inti- 
mation of commit- 
ment to be given 
to judge by letter ; 
aud reply. 

t V. Appendix C, 
No 8. 

The same inti- 
mation to be given 
by roobakaree, and 
directions as to the 
class of crime. 


Delay In forward- 
ing the case to be 
avoided* 


When the res- 
ponsibility of the 
sessions judge com- 
mences. 


Prisoners com- 
mitted to be num- 
bered in anew nu- 
merical series for 
each month. 


Classification ct 
witnesses in calen- 
dar. 
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» For form of also adopt axiv other subordinate head, which appears useful or necessary.* 0. O. No. 170 

calendar r, Apjpen- ^ 

a. No, 9, of vol. 1 ; and appendix to C. O. No. 54 of vol. 2. 


Evidence how to 
be classified In the 
calendar. 


1037. The magistrate in the calendar of commitment, under the column of circum- 
stantial evidence, is to classify the witnesses according to the nature of tlieir evidence ; 
indicating by a heading in red ink, the particular subject matter to which the witnesses are 
exf)cctcd to testify. It is impossible to lay down rules to meet every case, but the specimen 
iriven in the note(a^ sufficiently shows the nature of the classification required. C. O. No. 
Ill of vol. 4. i. P. C. O. No. 1016, July 8, 1856. /P. P. 


Compamtivo 
statement of e^i 
dence to be furnish, 
od with the calen- 
dar. 

* See Appendix 
C.iVo.9^. 


Circuit. 

Proclamation of 
date on w hich 
judpe will take up 
the case. 


1038. In addition to the calendar and other documents, now sent to a session judge on 
a commitment, tlie magistrate, wlienever more than one prisoner is included in the calendar, 
is to prepare a statement in the tabular form A* filling up carefully such of the columns as 
may be necessary in the particular case from the evidence taken before himself and the 
police. The session judge, who tries the case, is to fill up the third comparative column 
from the evidence given before him, and in all cases either referred or appealed to or called 
for by the court this statement is to form part of the nuthee. In cases of murder, affray, or 
other charges, it is competent to the magistrate to change the headings of cols. 10 and 11, as 
occasion may require, to the identification and finding of the lethal weapon, or any other 
article tending to establish the facts alleged. All officers are desired particularly to observe 
the manner in which the accompanying form* has been filled up and to enter the figures and 
names in red ink as well as black ink according to this specimen. C. O. No. Ill of vol. 4 ; 
and No, 5, May 26, 1854, L, P. C. O. No. 1016, July 8, 1856. IV, P. 

1039. In order to facilitate reference and to expedite the completion of a trial, great 
care should be taken to exhibit at one view in the calendar the property numbered^ and the 
names of the witnesses before whom the said property was produced from the houses or posses- 
sion of each prisoner. Possession of property of the same description, if not numbered, cannot 
be proved against the person charged with possession. Reports L. P. 1852, part 2, page 347. 

1040. Upon receiving notice from the judge of the day on which he intends to take up 
the case, the magistrate is to cause public notice of it to be given by a written publication, 
requiring all persons discharged upon bail, and all prosecutors and witnesses who have been 
bound over to appear, to attend on the day fixed, under the penalty of forfeiting their recog- 
nizances.(5j Reg. IX, 1793, sect. 11. 


(a) Circumstantial Evidence. 

Rxd, 

TTi/nmes vho heard a noise ^ and on going to plaintiff* s house found him lying wounded, 

5. Ram Das. 

6. Joynarraln. 

Exd. 

Witnesses who saw prisoners 2, 3, 4, near the village on the evening previous to the dacoiiy, 

7. Pituml>er Sein, 

S, Issur Cbuuder. 

9. Bburat Naik. 

N, B, The words in Italics and fi^^nrea should be inserted in red ink. 

(b) This section was enacted with reference to the periodical arrival of the court of circuit; and a copy of the 
abovementioned publication was directed to be published in each pergunnah of the district. The provision may stlU apply to 
joint'inagistrates, at whose stations quarterly sessions are held. 
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• 1041. Prisoners committed by a magistrate after the arrival of thoisession judge on cir- 

cuit at his station, are always to be tried at the sessions then pending, provided that no materi- 
al delay occurs in procuring the attendance of the witnesses, or in other preparations for tlie 
trial. But in order to prevent the indefinite detention of tlie judge b/ the trial of such com- 
mitments, magistrates are restricted to one supplcmontary calendar, including persons com- 
mitted or held to bail for trial before the sessions court during the session of the court for 
the trial of the prisoners named in the original calendar. C. O. Nos. 9, 49, and 77 of vol. 1. 

1042. In the case of an officer being vested with magisterial powers, and deputed per- 
manently or temporarily to exercise them within a portion of a district, or of an officer’s being 
placed in charge of a tract of country comprising portions of several jurisdictions, it is com- 
petent to government, at the time of creating such an authority, or at any time subsequently, 
to determine and prescribe, by an order under tlie official signature of a secretary to govern- 
ment, at what station and in what manner prisoners committed to take their trial before the 
court of circuit, for offences perpetrated within tlie limits assigned to such officer, are to be 
brouglit to trial for tlie same. Notice of every such determination is to be given to the 
nizamut adawlut, and that court is to take the necessary steps to carry the same into 
execution. Reg. A^III. 1822, sect. 6. 

104.3. The jail deliveries are ordinarily to be held at the station of the magistrate or 
joint-magi.'^tratc making the commitments : but it is competent to govcniinont, and the niza- 
mut adawlut with the authority of government, to direct the sessions for any district, wdiich 
is under the authority of a joint-magistrate, to be held at the sudder station of any of the 
zillahs in which the tlianas, constituting the jurisdiction of such officer, or anv of them, may 
be situated, provided that such station is v itliin the division of the conimissioner to whom 
the joint-magistrate is subordinate. Reg. I. 1829, sect. 3, cl. 3. 

1044. Tills is explained to mean that it is competent to government to direct the ses- 
sions for any joint-magistracy to be lield generally at any station within the jurisdiction of 
the commissioner of circuit to whom the joint-magistrate is subordinate, so long as the orders 
to that effect remain unrescinJed. Reg. II. 1831, sect. 4. 

1045. When a magistrate or joint magistrate, having jurisdiction limited to the district 
of a session judge, or extending to other districts, is stationed at any place within the juris- 
diction of the judge, all cases committed to the sessions by such magistrate or joint-magis- 
trate, are to be submitted to the judge through the magistrate at tlie sudiler station as soon 
after commitment as practicable ; and tlie judge is authorized and required to try all such 
cases under the same rules, as if committed by the magistrate of the sudder station.(a) 
Reg. Vll. 1831, sect 12, cl. 1. 

(fl) This rule, howerer, is obsolete in practice, except as regards the districts of Ilovrrah and Haraset. For, by the 
orders of the Bengal Government, No. 220, dated February Cth, 1813. and passed apparently under the authority of the 
provisions of the preceding paragraphs, quarterly sessions are held at the stations of certain independent joint magistrates, 
where session judges are not permanently stationed; viz. Noacolly, Furreedpore, Chumparun, Bograh, Maldah, and Pubna. 
The nizamut adawlut was directed to fix the times of such sessions, only taking care that not less than three months should 
occur between each. Under a similar rule (I presume) the judge of Bhaugulpore holds quarterly sessions at Mongbyr. 
The commitments of Howrah and Baraset are tried at Aliporo by the judge of the 24.Pergunnaht. 


Commitments 
made by ma^ris* 
trrtte after the ar- 
n\ul of 8o^<iou 
judge on circuit. 


Commit' 
meats made 
at subordi- 
nate station. 

In the ca«c of 
a newly created 
magistracy or joint - 
magistracy govern- 
ment is to decide 
where and how the 
8C‘>isioas are to be 
held. 


Goverment may 
direct the ses'-ions 
for an) loiutmogiw. 
trac> to lie held at 
any station within 
the same division. 


Such commit - 
ments to be for 
1 to the sud- 
der station. 
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1046. Prisoners committed by joint-magistrates not residing at the sudder station should 
be forwarded to the sudder station, and brought to trial at the regular sessions of the district, 
in like manner with prisoners included in the commitments by the magistrate.(o) Const. 
No. 135. 

Disposal of pro- 1047. In such cases, the proceedings on the commitments are to be returned to the office 
such of tlie joint-magistrate, by whom they were committed, after the completion of the trials ; and 

of the **8eatencc8 copies or abstracts of the sentences of all prisoners, w'hetlier convicted and sentenced to 
pllni^shInent, or acquitted and discharged, are also to be sent to him. If the prisoners are 
sentenced to a period short of perpetual imprisonment, and if banishment form no part of the 
sentence, they are to be sent to be imprisoned at the station of the joint-magistrate, provided 
the jail of such station have room and accommodation for them without danger to their safe 
custody or health : where this is not the case the prisoners must, either all or some of them 
according to the necessity of the case, be confined in the jail of the magistrate’s station. 
C. O. No. 288 of vol. 1. 

But discretion 1048. But, if oii accouut of distance or other cause It is deemed expedient to limit the 

ment in defining jurisdiction of thc judge to cascs originating within the limits of his own district, or to exclude 

Se ° from his jurisdiction all the commitments made by such magistrates or joint-magistrates and 

to transfer them for trial to the judge of another zillah, or to leave them to be decided by the 
commissioner of the division at the station of those magistrates or joint magistrates, it shall be 
competent to the government to direct the same. Reg. VII. 1831, sect. 12, cl. 2. 

Commissioner of 1049. It is also Competent to any commisssioner, to whom the session duties of the sudder 

circuit, engaged in ^ 

scssiouh, may fix station of any zillah, at which ho may ordinarily reside, may be reserved, to require the ma- 

thc periods of hold- , , .... 

ing such. gistrates or joint magistrates, stationed within the limits of that zillah, to forward all cases 

committed, at such periods as the commissioner may deem proper, for trial before himself at 
the sudder station. Reg. VII. 1831, sect. 13, cl. 1. 

Prisoners. 1050. As it is the evident intention of the regulations that no prisoner, before he is 

Be^po^sid!” brought to trial, should suffer more corporal restraint or personal ignominy than may be un- 
avoidable for his safe custody and appearance at the time of trial, — magistrates are not to 
confine in fetters any person left for trial before the sessions, who is charged with a bailable 
offence, and committed to prison from inability to find bail; or who, though not admitted to 
bail, is not charged with a heinous oftbnee, such as from the nature and circumstances of 
the case, considered with the prisoner’s condition of life, may appear to render the use of 
irons indispensably requisite for his secure custody. And even in regard to heinous offences, 
such measure of severity should never be resorted to, except in extreme cases, or where the 
prisoner is of a character so dangerous as to render the imposition of fetters absolutely neces- 
sary to his safe custody. C. O. Nos. 40, 206, and 210 of vol. 1, and No. 32 of vol. 2. 

(a) This construction was snpenedod by the provisions of Reg. XVII. 1825, which prescribed special rales for holding 
the sessions at the stations of the joint-magistrates of Baraset, Balasorc, Malda, Monghyr, and Shabjohanpore ; but that 
regulation is rescinded by Reg, 1. 1829 ; and cl. 1, sect, 12, Reg, VII. 1831, quoted above, re^onacU the rule. See “ Index 
to the Constructions head Commitments, No. 2, page 22. 
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1051. A main object of Regulation VIL 1831, was to relieve parties and witnessesfrom 
the inconvenience of frequent journeys to and from sadder stations, and lengthened detention 
when there. A session judge should not, therefore, hold monthly sessions of jail delivery at 
stated periods ; but should proceed upon each trial as soon as practicable after the commit- 
ment has been made by the magistrate. Circumstances may occur to prevent a judge from 
taking up the case immediately, but he is required to use his utmost endeavors to prevent 
unnecessary delay. C. O. No. 108 of vol. 2. See also sect 4, lleg. VIL 1831.* 

1052. On first taking up a case committed for trial, the judge should compare carefully 
the written charge, on which the prisoner is committed, with the facts of the case as stated 
in the magistrate’s roobakareeof commitment ; and, with reference to paras. 15, 16, 17, and 18 
of C. O. No. 54 of voL 2,* in this stage of the proceedings, he should cause the magistrate to 
rectify what may be erroneous, and supply what may have been omitted. He should cause 
the commitment to be amended, before proceeding to try the prisoner, C. O. Nos. 135, and 
98 of vol. 2. Const. No. 857. 

1053. It is the duty of the session judge, upon the inspection which he is required to 
make immediately on the receipt of a trial committed to his court, to apply a prompt correc- 
tion to irregularities in the framing of criminal charges. Such irregularities are then easily 
remediable; but after reference to the nizamut adawlut, can be amended only by the incon- 
venient course of annulling the entire proceedings, where the defect may be so vitiatory as to 
demand the adoption of such a course. C. O. No. 1047, August 10, 1854. JV, P, 

1054. Should the session judge see reason to direct any alteration of the charge, on which 
a prisoner has been committed, he will distinctly state in his order to the magistrate the 
heading under which the case should be included in his statement No. 1, part 1 ; but he will 
postpone entering the case in his own statement No. 1, until he has heard from the magistrate, 
that he has carried the order into execution. C. O. No. 185 of vol. 2, para. 3. W, P, 
No. 190 of vol. 2, para. 9. L. P. No. 6 of judge’s rules in Appendix D. 

1055. When a person charged with a criminal offence has boon committed, or held to 
bail, by a magistrate, to stand his trial before the sessions, it is not competent to the session 
judge to annul the magistrate’s order, and to prevent the regular trial of the person so com- 
mitted or held to bail. Reg. VI. 1818, sect. 3, cl. 2. 

1056. But the nizamut adawlut, considering a commitment to have been made without 
due inquiry, annulled it, and directed the magistrate to make further enquiry, and recom- 
mit if he saw sufficient grounds. Const. No. 290. 

1057. Under all circumstances a sentence of conviction or acquittal must be passed upon 
every person committed for trial. N. A. R. vol. 5, pages 145, and 173. 

1058. But session judges are competent to cancel commitments. There is nothing 
either in the spirit or the terms of Act XXXI. 1841, which restricts them from directing the 
veKX>mmitment of a prisoner upon a higher or different charge from that on which he is 
arraigned, if they consider that such a course is suitable to the facts proved by evidence in 
the case. The usual and by for the most frequent occasion, for the alteration of charges by a 

3 c 


Duty of tea- 
Sion judge on 
receiving 
commitment* 

Trial to be pro- 
ceeded upon imme- 
diately after com- 
mitment. 

♦ ^ 1114 . 


J udj^e may direct 
the charfre to be 
amended before 
trial ; 


* See paras. 1000 
et seq. 


and corrections 
may easily be made 
then, which, if al- 
lowed to 
mi grht after wanl s 
involve the annul- 
ment of the entire 
proceeding. 


In such case*, 
the judge is to iu- 
stnict the matrU- 
trate under what 
heading the cnfec 
to be included. 


Judge cannot an- 
nul commitment so 
as to prevent trial ; 


but the nizamut 
annulled for want 
of inquir)'. 


Sentence must be 
passt'd ou t‘\ erv 
prisoner. 

Judge maj can- 
cel commitment, 
and onlcr re* com - 
mitinent on a higher 
or different charge ; 
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BtlBJECn uutino to the conduct Of CMU. 


seBsion judge, will arise on his first taking up a case, and comparing the written charge with 
the facts stated in the roobakaree of commitment (as required in para. 1052)^ If however 
the alteration should be required to be made upon the facts of a case, as derived from the 
evidence taken and well established before the session judge, (this being a power to be exer- 
cised only on the plainest and strongest grounds) the proceedings in the trial should be at 
once stopped, and the case remanded to the magistrate with the necessary directions for a 
fresh commitment C. O. No. 70 of vol. 4. L. P. 


and maj quash 1059. Under Const No. 782 a session judge may cancel the commitment in a case 
the m^auuTc 'has of which the magistrate has power to di3pose.(a) But in cases in which the magistrate is 
liberty to exorcise his discretion in bringing the accused to trial in the sessions court, the 
cannot cancel the commitment, merely because hedifiersin regard to the tribunal before 
!^!onr%iit**ho ^ In such cases however the special reasons which have 

rom*mnmelI"'in<'re- magistrate to Commit, must be assigned, for otherwise the judge would be justi- 

iv beciu,c hp dit- fied in cancelling the commitment. C. O. No. 70 of vol. 4. Z. P, But it seems that, if the 

tens as to the tnbii- . , , ^ 

nai »>efore which judge be of opinion that the case is ^^ithin the competency of the magistrate, and no special 
tned anaheshoilhi reasons are assigned in the roobakaree of commitment, or shown on the proceedings, to iustifv 

nskthe mamstrate 

forwhatrtasunshe tlie Commitment, or to lead to the inference that the magistrate considers the punishment 
input which he can award insufficient to the offence, tlie judge should call upon the magistrate to 

supply the ommission ; and should cancel the commitment only when it appears that the 
commitment was made through error or negligence. See Const Nos. 301 and 391. 


J udsfp cannot can- 
( el a rommitmout 
for in>uflfincucv of 
lipehuiinar) investi* 
turation, or for 
want of proof In 
s\ich ri'*e lie should 
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or should acquit 
the pnsoncr. 


Nor can Ihe 
judpre annul a corn*- 
mitinont because he 
considers that the 
magistrate acted lU 
loyally in taking up 
the case. 


Ihe charge can- 
not be ainc nded 
after the pnsonem 


1060. An apparent defectiveness in the preliminary investigation is not a sufficient 
reason for cancelling a commitment If the evidence against the prisoner is insufficient for 
conviction, and the judge has reason to believe that further evidence might be had against 
him, he may direct such further evidence to bo sought for and sent in, the prisoner remaining 
in the mean time under commitment. The conduct of the preliminary investigation is exclu- 
sively in the hands of the police officers, who are responsible for it only to the magistrate and 
the superintendent of police, and not to the judicial authorities ; but the session judge should 
bring to the notice of the superintendent of police any irregularity or want of efficiency on 
tlie part of the police, which comes to his notice during a criminal trial. If it appears to the 
judge that the charge is not susceptible of further proof, he should pass sentence of acquittal. 
Const. Nos. 1030, and 1122. C. O. No. 70 of vol. 4. L. P. N. A. R. vol. 5, page 116. 
Reports L. P. 1852, part 1, page 1083. 

1061. Where a judge cancelled a commitment, because it appeared that the magistrate 
and police acted illegally in taking up the case, the nizamut adawlut directed him to with- 
draw his order of annulment ; to proceed to try the commitment in due course ; and, on 
the conclusion of the trial, to refer the case for the orders of the court on any point of law in 
regard to which he might be in doubt. N. A. R. vol. 6, page 35. 

1 062. The session judge cannot remand a case to the magistrate with directions for a 
fresh commitment after the defence has, at the close of the evidence for the prosecution, been 


(<i) The power of cancellings a conunitment in each cases does not include the power to cancel a eonvtehon by a magis* 
trate for an offence within bis competence, and to direct a commitment. Reports L. P. lSb6, part 1, page S73. 
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taken from the prisoner on the charge as laid against him hy the magistrate. C. O. No. 70 
of vol. 4. L. P. N. A. B. voL 6, page 7. 

1063. Where the prboners have been improperly committed for culpable homicide^ and 
tried by the sessions court, the nizamut adawlut have quashed the proceedings, and directed 
a re*commitment for wilful murder. And in some such cases the prisoners have been sen- 
tenced todeatlu Reports L. P. 1852, part 2, pages 796 and 951. 

1064. But, in a trial which held to be illegal, and annulled, and the magistrate de- 
sired to re-commit in a legal manner, the court did not think proper to order the re-commit- 
ment of some of the prisoners, against whom there appeared to be no sufficient evidence ; and 
who, had the trial been legal, would have been regularly acquitted and released. N. A. R. 
vol. 2, page 393. 

1065. Where a magistrate dismissed a complaint of rape against a defendant, and after- 
wards committed him on a charge of adultery, it was held that the session judge acted irregu- 
lary in cancelling the commitment and directing a fresh commitment for rape.(«) Reports 
JV, P, 1855, part 2, page 494. 

1066. Wliere a session judge misdirected the magistrate by quashing his commitment 
of burglary on the ground of the evidence amounting to embezzlement only, while, in fact, the 
crime was burglary, the s udder court held the whole of the proceedings in the sessions court on 
the charge of embezzlement to be void and quashed thorn. Reports L, P, 1851, page 869. 
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1067. When the session judge remands a case to the magistrate for a fresh commit- when a case is 

ment, it is unnecessary to pass any orders regarding the accused. But where a judge under JSSS'^TOmmitmen* 
such circumstances issued warrants of acquittal in regard to prisoners committed on a charge ac- 

of culpable homicide, it was held to be no bar to their subsequent commitment for, and con- ‘'4^iied ; 

viction of, wilful murder on the same evidence. Reports Z. P. 1854, part 2, page 587. 

1068. A report need not be made now to the sudder court, as was formerly requisite, 

when a commitment is cancelled by a session judge. The judges are to exercise their discre- sudder 

tion on this point, as in other parts of their duties, on their own responsibility; though they liug a charge, 
may of course make any special report to the court, which, in particular intances, they think 
necessary for its information. C. O. No. 70 of vol. 4, Z. P. and No. 76 of vol, 4, fF. P. 


1069. A formal razeenamah, or compromise, ought not to be admitted by a session judge, judge cannot ad. 

to bar the trial of any commitment made by a magistrate; both as there is no provision for 
such in the existing regulations; and as the practice of discharging the prisoner on acquittal, «utment. 
when evidence is not adduced for his conviction, and the ends of public justice do not re- 
quire a • postponement of the trial for further evidence, appears preferable to the admission 
of a compromise, which might perhaps leave the prisoner exposed to a future prosecution. 

C. O. No. 187 of vol. 1. 


1070. A session judge is not at liberty, in tlie case of a commitment made by a magis- juto 
trate, to punish the prosecutor for a groundless and malicious complaint ; as the very fact complaint lu a 

commitment. 

(a) It is not clear from the report of this case, whether the irregularity consisted in the direction for commitment on a 
charge, which the magistrate had dismissed, or in the tendency of the evidence adduced to prove the one charge instead of the 
other. 



Govemcnt to be 
proMK^utur in all 
heinous cases. 


Any person may 
officiate as prosecu- 
tor. 


Magistrate may 
direct pubbc pro- 
aecution at his dis» 
cretion. 


Even when the 
injured party de- 
dinet. 


When there is no 
priTate proeeeator, 
the goremment 
pleader shonld be 
ordered to proie- 
cate. 


goo SUBJECTS RBXjkTZNG TO THE CONDUCT OT CASES. 

of the commitment having been made by the magistrate affords sufficient presumption that 
the complaint is not of that nature: — ^though he is competent to direct the commitment of 
the prosecutor, and his witnesses for perjury, in the event of his seeing reason to believe that a 
false accusation has been preferred on oath, and that an attempt has been made to substan- 
tiate it by false evidence. Const Nos. 528, and 530. 


SECTION XXL 

OF THE PUBLIC PROSECUTOR. 

1071. Magistrates are required to make the government prosecutor or co-prosecutor in 
all heinous cases. C. O. No. 85 of vol. 4. Z. P. 

1072. The foUwing rules are in force in the ^Festern Provinces only. In all commitments 
for heinous offences, in which the course may be allowed by law, the magistrate is to direct 
the prosecution to be conducted on the part of government, and is to appoint either the 
government vakeel or any other respectable person to act as prosecutor. The trial is to be 
opened in the sessions court by the vakeel of government, or other persons selected as above, 
who is to read a petition from himself, containing the charge or charges upon which the 
prisoner has been committed, in the same words as have been used in the calendar and 
roobakaree of commitment. The aggrieved parties are to appear among the witnesses for 
the prosecution, and their evidence is to be taken in that character. C. O. No. 88 of voL 4. 
fV. P. Under this rnlo every prosecution must be on the part of government alone. 
Reports W. P. 1855, part 1, page 209. 

1073. The magistrate is at liberty to direct any person, whom ho may think fit, to offi- 
ciate as government pleader for conducting prosecutions on the part of government Const 
No. 600. 

1074. A magistrate is perfectly justified in exercising a discretion in appointing the 
government pleader to prosecute in cases of murder, notwitlistanding that there may be near 
relations of the deceased competent to prosecute. Const. No. 778. 

1075. Where the injured party, in a case of theft, declines prosecuting, the magistrate 
may still, if he think fit on a view of the nature of the case, direct a public prosecution. 
Const. No. 318. 

1076. In a case of murder and wounding, the law officers convicted the prisoner of 
the murder, but would not give a futwa on the charge of wounding, as no one had prosecuted 
upon that charge. The court observed that, to complete the proceedings on the trial, the 
magistrate or the sessions judge should have ordered the govommeut pleader to prosecute, in 
the absence of the wounded persons. N. A. R. vol. 2, page 241. 
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• 1077. In a case of rape the «nly prosecutor appearing being the ravished girl, who was 

an infant, the proceedings wf^e 'ctumed with instructions that the vakeel of government 
should be directed to prosecu. N. A. R. vol. 3, page 170. 

1078. Ther * is ao objection against employing the superintendent of police, or any other 
officer whom tho government may appoint, not being the committing officer, to conduct a 
prosecution before tho sessions court, provided he be recognized as the prosecutor, or agent 
of government for conducting tho prosecution, and be not autiiorized to interfere in any other 
capacity in the trial. Const. No. 279. 

1079. In cases of commitment made by the superintendent of police in his capacity of 
magistrate, he should not be employed to conduct the prosecution before the sessions court ; 
though no objection would attach to the nomination of bis assistant, or the assistant to the 
magistrate, to manage the prosecution in such cases. Const. No. 279. 

1080. In charges preferred and prosecutions conducted on the part of government, tho 
vakeel of government, or other person acting as prosecutor for government, is not to be re- 
quired to make oath, or subscribe a declaration to the truth of the charge, when preferring 
it to the magistrate, or stating it to the sessions court. Ced, Prov. Reg. VIII. 1803, 
sect. 25, cl. 5. Beug. and Ben. Reg. L. 1803, sect. 4. 
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1081. The court L. P. promulgated the following instructions, contained in a letter Mapistrates are 
from government No. 446, dated May 22, 1851, for observance by the magistrates regarding ptoy pi«jaders ou 
the discretionary employment of pleaders on behalf of government in criminal trials, which meat, in 
may be thought especially to require it. The employment of a government pleader in l^aJ^U'tbouVht^s- 
criminal trials in the sessions court, does not appear to be thought necessary by the sudder »quir© 

court, except in cases in which, under ActXXXVIIL 1850, pleaders may appear on the part 
of tho prisoners. These cases may be expected to be few, and it will probably be only 
prisoners of some pecuniary means who are found to take advantage of the Act But to 
prisoners of such means, the president in council doubts if it would be in tlie main safe to 
oppose such vakeels as could be retained for the very small salary of 15 rupees a month, and 
it may at all events hardly seem necessary to pay these vakeels all through the year for 
services wliich will perhaps be seldom called into action. Until, therefore, tlie extent of the 
operation of Act XXXVIII. 1850 is better known, the president in council is of opinion that 
it will be sufficient to empower the magistrates, under proper checks, to employ good pleaders 
on behalf of government in any particular cases which may be tliouglit especially to require 
it, and to pay a suitable and sufficient fee on every such occasion lor tlie service performed.” ‘x’ 

All instances of pleaders being so employed, with the fee settled in each case, are, until ^ 

further orders, to be reported by the magistrate through tlie session judge for the courts 
information. C. O. No. 68 of vol. 4. X. P. 


1082. The government JK P, has similarly empowered magistrates to employ, under 
proper check, good pleaders on behalf of government before the sessions courts, in any 
particular criminal cases, which may be thought especially to require it, and to pay a suit- 
able and sufficient fee on every such occasion for the service performed. Such agency is 
mainly intended to be used in cases where the prisoners are defended by counsel. But if, 

3 D 
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in any case, the magistrate thinks it advisable that a sessions trial should be so conducted, 
the duty should, under usual circumstances, be entrusted to the government vakeel, who 
will be entitled to such fitting remuneration, as may be recommended for the extra labor 
devolving on him. Any such charges are to be submitted by the magistrate in a monthly con- 
tingent bill to the sudder court through the session judge, who is to state his own opinion as 
to the necessity for the vakeel’s services in the particular case, and the suitableness of the 
fee proposed to be granted to him. C. O. No. 142, February 7, 1854. W, P. 

1083. The following rules are promulgated regarding the appearance of the superin- 
tendent and remembrancer of legal affairs as government advocate in the nizamut adawlut. 

Rule 1. In appealed or referred cases, the government advocate shall bo competent to 
appear, and he shall ordinarily appear by himself, or, at his discretion, either by the senior or 
junior government pleader on behalf of the government, in all cases in which government has 
been the prosecutor, and in which a pleader is employed for the prisoner. And it shall be 
further competent to him to make appearance, in like manner, in any appealed or referred case, 
instituted on the prosecution of government, in which, although no })leader may have been 
engaged for a prisoner, it may seem to him, acting in communication with the superintendent 
of police, or directly with the magistrates, when there may not be time for a reference to th<3 
noteinpioved coiui- superintendent of police, important that there should be au appearance by a pleader on 
behalf of the government. 

Pleaders for pri. Riile 2. Pleadcrs, appearing for a prisoner in appealed cases^ shall be bound to give in 
caseTto”)civ7mmce to the register’s office, at a time not less than one week before the date fixed by the court for 
the public hearing of the appeal, a note, under distinct heads, of tlie pleas of fact and of law 
on which he rests his appeal, and the register shall cause such note to be transferred to the 
senior government pleader. But it shall be competent to such pleader for the prisoner, on 
leave of the court, to put in, at the hearing of the appeal, any further pleas of law, which ho 
may desire to argue. The register shall also intimate to the senior government pleader when 
a pleader may be appointed on belialf of a prisoner in a referred case. 
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Rule 3. The government advocate shall, through the senior government pleader, 
give immediate notice to the office of the register, when he may intend to appear in a case in 
which no pleader has been engaged for a prisoner, and the register shall tliereupon intimate 
the same to the judge to whom the case has been submitted, and the judge shall fix such date 
as he may think suitable for the public hearing and decision of the case. 


Rule 4. It shall also be competent to the court to call for the appearance of the govern- 
ment advocate, either by himself, or by the government pleaders, as he may determine, in 
any case in which, from its special character, they may consider that such an appearance 
would be manifestly conducive to the better administration of justice. 


Court may call 
for appearance and 
may employ coun^ 
»el for priaoner. 


Rule 5, In cases whether referred or appealed, in which there may be an appearance 
for the government, as above provided, without the previous employment of a pleader on 
behalf of the prisoners, charged or convicted, the court shall be competent to nominate a 
pleader to appear on behalf of the prisoner, and to assign to him such remuneration as it 
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Ibay deem suitable^ not exceeding rupees 200 in any case ; such amount to be paid on a con- 
tingent bill, under the countersignature of the register of the court 

Rule 6. The superintendent of police shall give such directions to the magistrates, 
as he may deem necessary, in order to their apprizing the government advocate of the cases, 
whether referred or appealed, in which it may be thought by them of importance, that there 
should be an appearance before the nizamut adawlut on behalf of the government ; and 
he will also, in the discretion which belongs to his office, communicate directly with the 
government advocate regarding such cases as he may see fit. 

Rule 7. The government advocate shall, after any communication with the magistrates 
which he may find necessary, correspond with the superintendent of police, on the subject 
of any case in which, whether a pleader shall or shall not have been engaged on the part 
of a prisoner, it may appear to him unadvisable that he should make appearance in court, 
whether by himself or his deputies, on behalf of government. If after such correspondence 
with the superintendent of police, an appearance shall still appear inexpedient to the govern- 
ment advocate, he may, in his discretion, refrain from appearing ; and the case shall then be 
left to bo disposed of by the court upon consideration of the record, after hearing the plead- 
er for the prisoner, in any case in which such pleader may have been employed. 

Rule 8. The government advocate shall have the power of calling for explanatory 
information from the magistrates in regard to any case in which under the preceding rules, 
it may become his duty to appear, or to consider the propriety of appearing in court. And 
he may also, where necessary, solicit information on any point of importance connected with 
the course and circumstances of a trial, from the session judges. C. O, No. 85 of vol. 4. L. P. 

1084. The government pleaders at the different sessions courts are instructed by the 
government advocate invariably to apprize the magistrate of tlie district, or the officer exercis- 
ing magisterial powers at an outstation, when any case which has been committed to the 
sessions from their several stations has been referred by the judge to the sudder court, or 
having been decided by the judge may have been appealed to the sudder court either by 
the prisoners themselves in jail or by any party acting on their behalf in the sessions court 
The government pleaders at the nizamut adawlut are also instructed in all cases to inform 
the superintendent of police, tlie magistrate of the district, or other officer exercising 
magisterial power, within whose jurisdiction the apjiealed cases have arisen, of all appeals 
filed in the sudder court, on notice of the appeal being given to them by the register of the 
court. Immediately on the receipt of either of the above communications the magistrate, or 
other officer exercising magisterial powers, is to address the government advocate direct, 
stating the circumstances of the case so referred or appealed, with his opinion as to the 
importance or otherwise of there being an appearance made before the nizamut adawlut on 
behalf of the government ; and by the same dawk the magistrate or other officer exercising 
magisterial powers is to forward a copy of his letter to the government advocate to the 
superintendent of police. All magistrates and other officers exercising magisterial powers are 
to pay the greatest attention to the calls of the government advocate for information or papers 
connected with any cases referred or under appeal ; and they will be held strictly responsible 
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for any delay in replying to such requisitions^ or any neglect of the rules promulgated for 
their guidance. C. O. Sup. Pol. £• P* No# 6 of 1852. 

1085. In order that government pleaders may invariably be enabled to act in the mode 
prescribed by the foregoing ruleSj the session judge is to issue a notice to the government 
pleader, in the annexed form, of all cases referred or appealed to the sudder court either by 
the prisoners themselves or by any parties acting on their behalf in the sessions court, 
immediately on liis making such reference, or forwarding the record of trial on an appeal to 
the court. 


Name of prosecutor 
and prisoners. 

Date of conclusion of 
trial in the sessions 
court. 

Date of letter of refer- 
ence if the trial has 
been referred. 

Date of presentation of petition of 
appeal in the event of an appeal, 
and date of transmission of 
appeal record. 


1 

1 


C. 0. No. 89 of vol 

4. L. P. 




SECTION XXII. 

OF MOKIITARS AND AGENTS. 

1086. The name of the officer attesting powers of attorney is invariably to be signed 
in full. C. O. No. GSofvol. 4. 

1087. The attendance and deposition of the complainant is not indispensable in prefer- 
ring a criminal charge, wdien sufficient reason can be assigned for his non-attendance. If 
the complainant is unable to attend in person, or if he were not himself present at the com- 
mission of the act complained of, his WTitten plaint, presented by an authorized agent, and 
corroborated by the deposition on oath, or solemn declaration, of one or more persons present, 
or otherwise personally informed of the truth of the complaint, is sufficient ground for re- 
ceiving the same, and for issuing process against the party accused, unless the magistrato 
see reason for making previous inquiry. (See paras. 334, et seq.) Reg. IX. 1807, sect. 4. 

1088. But serious inconvenience having been experienced from the indiscriminate per- 
mission allowed to vakeels and agents to conduct such prosecutions under the above rule, 
it was enacted, that in ordinary cases, individuals having charges of a criminal nature to pre^ 
fer, should attend in person to institute and conduct the prosecution before the magistrate, and 
likewise before the sessions court ; and that such agents should not be permitted to interfere 
in the conduct of prosecutions, unless substantial reasons be shown (to be recorded of course 
in the proceedings of the magistrate) why the prosecutor himself should not attend to carry 
it on in person. It is the duty of the nizamut adawlut, and of the session judge, to restrain 
any ill-judged exercise of the discretion thus vested in the magistrate. Reg. III. 1812, sect 3. 
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1069. Oq a trial before the seesioiu, the prosecutor is to be allowed the option of carry- 
ing on the prosecution in person, or by a vakeel duly appointed, excepting in cases in which 
the Mahomedao law requires the prosecutor to appear in person at the trial of the prisoner. 
This rule, however, is not meant to prohibit the judges causing prosecutors to attend in per- 
son in every case, in which their vivd voce evidence is deemed necessary, provided they are 
not Mahomedan or Hindoo women of a rank and situation in life, which, according to the 
customs and prejudices of the country, would render it improper to compel them to 
appear in a court of justice. Benff. Reg. IX. 1793, sect 48. Ced, Prov. Reg. VXL 1803, 
sect 16. 

1090. All courts, magistrates, and persons exercising the powers of a magistrate, 
subject to such rules as shall be from time to time made fur their guidance by the nizamut 
adawlut, may allow any prosecution to be conducted by an authorued agent. But this is 
not to be deemed to dispense with the presence of any prosecutor when the presence of such 
prosecutor is now by law required. Act XXXVIII. 1850, sects. 2 and 4. 

1091. Upon a complaint being preferred to a magistrate for any bailable crime or*mis- 
demeanor, ho is empowered to issue a summons requiring the accused to aj>pear, according 
to the circumstances of the case, in person or by vakeel to answer the charge. (See para. 
346.) Reg. IX. 1807, sect 6, cl. 2. 

1092. A session judge may order a magistrate to admit a party to appear and answer 
by attorney, if ho sees sufficient reason for so doing, without calling for the proceedings* 
Const No. 730. 

1093. A session judge is empowered to comply in the first instance with applications 
made to him by parties held to bail for trial at the sessions, to be allowed to attend and 
plead upon the trial by a vakeel duly constituted, instead of attending in person, wlien strong 
and sufficient reason is stated for dispensing with the personal attendance of the party in such 
cases: provided that the judge may, during the trial, exercise a full discretion, notwithstand- 
ing any previous orders, iu requiring the personal attendance of the defendant, whenever, on 
consultation with his law officer, it may appear requisite under the provisions of the Maho- 
medan law, or generally for the ends of justice. Reg. VI. 1818, sect. 3, cl. 4. 
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1094. In all courts and before all magistrates, or persons exercising any of the powers Every defendant 
of a magistrate, every person on trial for tlie commission of any offence is to be admitted to wif by*^ mokht^* 
defend himself either personally or by his authorized agent ; and, after the close of the case 

for the prosecution, to make full answer and defence thereto cither personally or by his but thi«i docs not 
authorize^ agent But this is not to be deemed to dispense with the presence of any person pl^enw. 
on trial for the commission of any offence, when the presence of such accused person is now 
by law required. Act XXXVIII. 1850, sects, 1 and 4. 

1095. A defendant is bound to appear in person to receive sentence before a magis- ^ per«?oi”to 
trate, though he has appeared by attornej*, during the progress of the case, to answer the he 
charge and defend himself. And sentence should not be passed in the absence of the pcared b> mokh- 
defendant Reports B P. 1854, part 1, page 433. 

S E 
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1096. The vakeel referred to in the preceding paragraphs need not be one of the estab* 
lished pleaders of the civil court Const. No. 295. 

1097. In those courts in which any person now has by law the right of employing 
whomsoever he can employ as counsel or pleader, nothing in this Act is to be deemed to 
restrict that right ; in all other cases those persons only are to be deemed authorized agents 
within the meaning of this Act who are either advocates of one of the supreme courts of jus- 
tice established by royal charter ; or authorized pleaders of the civil courts of the East India 
Company ; or, by leave of the court, magistrate, or other person before whom the prisoner is 
on trial, any other person who is employed by the prosecutor or prisoner as his agent 
Act XXXVIII. 1850, sect 3. 

1098. The authorized pleaders of the civil courts are prohibited, without obtaining the 
previous sanction of the judge, from officiating as agents or mokhtars in any prosecution, 
trial, or proceeding, before the magistrates or their assistants. This prohibition does not apply 
to the cases of pleaders wlio may be employed on the part of government in conducting the 
prosecution of persons charged with criminal offences, or in the execution of any other duties 
in the criminal department, which such pleaders may be directed or authorized to perform on 
the part of government, under the regulations which ai-e now or may hereafter be in force. 
Keg. XXVIL 1814, sect. 17. 

1099. Appellants from the decisions of magistrates are at liberty to employ whom they 
please to conduct their appeals. So also in cases under Act. I Y. 1840.(a) But in every 
case, whatever persons are so employed, the amount of their fees sliould be adjusted between 
them and their constituents, and their remuneration secured before undertaking their busi- 
ness; and they should be given to understand that, if they neglect to do so, no assistance to 
enforce payment of it afterwards will be given. Const. Nos. 37 1 and 642. 

1100. Regulation VII. 1819 has no reference to the wages of a mokhtar: it applies to 
workmen and domestic servants only. Const No. 770. 

1101. The provisions contained in sections 4 and 6, Reg. IX. 1807, and sect 2, Reg. II. 
1806,* clearly recognize the admission of general mokhtars; but, in admitting or rejecting 
this description of agent, much must of course be left to the discretion of the local authority 
according to the particular circumstances of each case. Const No. 512. 

1102. Person holding general mokhtamamahs may plead in as many courts and cut- 
cherries as are specified therein. Letter of N. A. to J udge of Tirlioot No. 1 074, Sept 7, 1849. 

1103. A general power of attorney may be returned to the party filing, after being at- 
tested and acknowledged, at the discretion of the local authority. Const No. 917. 

1104. Police darogahs are enjoined, under penalty of dismission, not to permit any esta- 
blished vakeel or mokhtar to be permanently employed at their thanas on the part of any 
landholder, farmer, local agent;, or other person. But this rule is not meant to preclude the 


(a) Thif conitnictioB was lield on the proviiiont of eoct* S, Reg. XV. 1821 
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* occasional employment of a vakeel, or mokhtar, for any specific purpose, when it may be 
necessary. Reg. XX. 1817, sect 11, cl. 4. 

1105. Police officers are prohibited from employing any mokhtar, or vakeel, at the sta- 
tion of the magistrate, for the purpose of receiving and transmitting the salaries of the thana 
establishment, or for any other purpose connected with their public functions, except in parti- 
cular cases, wherein they may be especially authorized by the magistrate to employ a vakeel 
Reg. XX. 1817, sect 11, cl 5. 

1106. Money deposited in court as payable to a party should never be paid to a vakeel, 
save under specific authority conveyed in the vakalutnamah : and for any sum paid away in 
any other mode, the officer making the disbursement must be htdd personally responsible. 
Const No. 1360. 

1107. A magistrate is competent to refuse to acknowledge a inoklitarin his court, who 
may be proved guilty of any gross misconduct in the execution of Ills duty in that capacity ; 
and one proved act of such misconduct is sufficient to warrant his general rejection. Const 
Nos. 607 and 809. 

1 108. In a civil court the judge has no authority to prevent parties employing whom 
they please as mokhtar; but in the magistrate’s court, where the mokhtar is in appearance 
for a party, and comes into contact with the court, the employment of an individual may be 
interdicted. Letter of N. A. to Judge of 24-Pergunnahs No. 38, January 10, 1854. 

1109. A person may appoint another his agent for the management of a suit or criminal 
prosecution, because an individual is sometimes prevented from acting in his own person, in 
consequence of accidental circumstances, such as sickness ; and because every person is not 
himself capable of managing business of this nature. So, also, it is lawful to appoint an 
agent for the payment or exaction of rights ; but this does not apply to cases of hudd or kisas^ 
for the absence of the principal would give rise to a doubt of the prosecution, wliich in such 
cases would prevent the infliction of a penalty. An agent may be employed even when the 
principal is present, because every one is not acquainted with the mode of conducting a cri- 
minal prosecution. An accused person, also, may employ an agent to conduct his defence ; 
but a confession made by such agent is not admissible against his constituent, because it is 
doubtful whether he has been authorized to make such confession. These are the opinions of 
Haneefah and Mahomed in opposition to Aboo Yoosuf; but it is not necessary to examine 
the points of difference between them. A woman, who is not used to appear in public, ought 
to appoint an agent for the management of her cause. The validity of agency, in any busi- 
ness, rests upon two conditions : Jirst^ that the constituent be himself legally empowered to 
perform the business for the execution of which he appoints mother \ secondly, that the agent 
be of sound understanding, so as to be capable of executing the business to which he is ap- 
pointed.(a) 

(a) Hed«ya Trsoilfttioii, Book 28 ** Of ndcalut, or agency.’* 
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SUBJECTS BBLATINO TO THE CONDUCT 0? CASES. 


SECTION XXIII. 

OF THE FUNCTIONS OF THE SESSION JUDGE. 

AppoiDtnwBt. 1110. Whenever the measure is deemed advisable, it is competent to government to in- 

vest the civil judges within their divisions with full powers to conduct the duties of the ses- 
sions. Beg. yil. 1831, sect 2. 

Ostb of o«ce, 1 1 1 1. Session judges so appointed are to take the oath prescribed for a judge of circuit 

before such person as government may direct, and are to be guided in the conduct of their 
duties by the rules previously applicable to commissioners of circuit, subject to the modifica- 
tions contained in this regulation. Beg. VII. 1831, sect 3. [The following is the oath which 
a judge of circuit was required to take by sect 34, Reg. IX. 1793 {^Ced. Prov. sect 5, 
Beg. VII. 1803) : “ I, A. B. solemnly swear, that I will truly and faithfully execute the 

duties of judge of the court of circuit for the division of ; that I will administer justice 

according to the regulations that have been or may be enacted by the governor general in 
council, to the best of my ability, knowledge, and judgment, without fear, favour, promise, or 
hope of reward; and that I will not receive, either directly or indirectly, any present or 
nuzzur, either in money or in effects of any kind, from any party in any suit or prosecution, 
or from any person whomsoever on account of any suit or prosecution to be instituted, or 
which may be depending, or have been decided, in the court of circuit of which I am judfre . 
nor will I knowingly permit any person or persons under my authority, or in my immediate* 
service, to receive, directly or indirectly, any present or nuzzur, either in money or in effects 
of any kind, from any party in any suit or prosecution, or from any person whomsoever on 
account of any suit or prosecution to be instituted, or wliich may be depending, or have been 
decided, in the s«d court ; nor will I, directly or indirectly, derive any advantage or emolument 
from ray station, excepting such as the orders of government do or may authorize. So help 
me God.”] 

most be taken, 1112. So long as the law remains in its present state, requiring public servants to 
make a declaration before entering upon their duties, it is necessary that such declarations 
should be made in obedience to the law. It is not proper that the acts of public officers 
should be liable to be called in question by reason of the neglect of what the law regards as 
an essential form. All declarations should be recorded in the office in wliich they are made 

SwfaS'reported to SO as to be forthcoming in case of need ; and the fact should be reported to the court. 

the court. declarations should be made before the officer appointed by law on that behalf, or before 

any sworn justice of the peace, or any court of civil or criminal justice. C. O. January 6, 
1854. L. P. 

Genernl fin - 1113. It is competent to the governors of Bengal and of Agra respectively, by an order 
tlm», under the signature of the secretary to government, to transfer any part, or the whole of the 
duties connected with criminal justice, from any commissioner of circuit to any session judge, 
define the ^jowers, which shall be exercised by each respectively. Act VII. 1835. 
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1114. Sessiqp judges so appointed are to try every commitment that may be made by 
the magistrates of their respective jurisdictions, as soon after it is made as may be convenient ; 
and jail-deliveries for each district are to be held at least once in every month. Reg. Yll. 

1831^ sect 4. 

1115. The duties of a sessbn judge, in a district to which Act VII. 1835 has been ex* 
tended, consist in trying all commitments made by the magistrate ; in hearing and disposing 
of all appeals preferred from orders passed by the magistrate in criminal trials, including 
the whole progress of a case from the commencement to the date of final sentence ; and in 
exercising a general superintendence and control over the proceedings of the magistrate in 
the administration of criminal justice. C. O. No. 233 of vol. 2. This general power has 
reference only to cases which come before him on appeal or by commitment. He can de- 
cide only on the legal accuracy and justice of the orders passed by magisterial officers, who 
are in other respects subordinate to the authority of the superintendent of police. See paras : 
972 and 1127. 

1116. Session judges so appointed possess all the powers formerly confided to commis- 
sioners of circuit, as far as regards the summoning and examination of witnesses, and the 
passing sentence of acquittal and conviction without reference ; but they are not competent 
to exercise any authority over the magistrates, or any interference in matters of police.(a) 
Iteg. VII. 1831, sect. 5. 

1117. On the conclusion of the trial or trials, the session judges so appointed are to pro- 
ceed to pass souteuce of conviction or acquittal, or to refer the trial to the nizanmt adawlut 
if required to do so under the rules previously applicable to the commissioners of circuit 
Reg. VII. 1831, sect. 6. 

1118. The power of a session judge to fine is unrestricted as to amount, except when 
it is defined by any specific regulation, as in the case of dhurna by Keg. VII. 1820. 
Const No. 959. This rule is confined to the Longer Ptomne^s, C. O. No. 227 of vol. 3. IF. P. 

1119. The session judge is to report to the nizarnut adawlut every instance, in which 
it appears to him that the magistrate has been guilty of neglect, or misconduct, in the dis- 
charge of his duty. He is also to acquaint the nizarnut adawlut whenever tho magistrate 
omits or refuses to obey his orders. Beng. Reg. IX. 1793, sect. 63. Cml Prov, Reg, VII. 
1803, sect. 30. C. O. No. 233 of vol. 2, para. 3. L, P. 

1120. Session judges are to bring to tho notice of the court, for ultimate report to 
government in serious cases, cases of palpable disregard of the forms of law in the proceed- 
ings of a magisterial officer, detected on appeal, or otherwise. J udges are to be held strictly 
responsible for the proper discharge of tins duty. 0. O. No. 59 of vol. 4. L. P. C. O. 
Sup. Pol. L. P. No. 3 of 1851. 

1121. The judge is to submit to tho nizarnut adawlut such rules as may appear to 
him calculated for tho better regulation of tho trials of prisoners, the administration of justice, 

(a) Th« oooimiisiDAert of circuit wuro tested by cl. 1, sect. 3, Rof. 1. 1829, trith ell the powers that may be uow 
legally exercised by judges of dreuit when holding the sessions of jail delivery, or by the courts ctfelrcuit collectively/' 

3 F 
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SUBJECTS RELATtltQ TO THE CONDUCT OF CASES. 


tics, orthe police, or the police of tho country. Reg. IX. 1793, sect. 65. C«i Pm. Reg. VIL 1803, 

sect. 33. 

nnutiro rton 1122. The judge is to submit to the nizamut adawlut an annual report, containing 

the eystem'^f od- observations as he has made regarding the effect of tho present system for administering 

j^te^ ti»m- prevention and punishment of crimes ; as well as such other matters 

as he may think deserving the notice of the court Peny. and Ben. Reg. IV. 1797, sect. 12. 
Ced. Prov. Reg. VII. 1803, sect 87. 

1123. The session judge is to bring to the notice of the court, whatever he may con- 
sider worthy of remark either in the laws in force, or in the instruments for administering 
tliem, comprehending such information of the condition of the district under him, as local ex- 
perience and observation will readily supply, but to convey which tho most elaborate figured 
statements would be inadequate.(a) C. O. No. 98 of vol. 3, para. 11. 
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1124. Session judges are to furnish the superintendent of police with copies of such 
parts of the reports transmitted by them to the nizamut adawlut, as relate to the state of the 
police, together with copies of tho statements reporting tho number and nature of the offences 
commktel C. O. Nos. 243, 25 1, and 324 of vol. 1 ; and No. 3 of vol. 2. 

1125. The conduct of a preliminary investigation is exclusively in the hands of the 
police officers, who are responsible for it only to the magistrate and the superintendent of 
police, and not to the judicial authorities. The session judge should bring to the notice of 
tho superintendent of police, any irregularity or want of efficiency on their part in the exercise 
of police functions, which he may observe during a criminal trial. Reports i. P. 1852, 

part 1, page 1083. 

1126. A session judge is not warranted in issuing instructions of a general nature for 
the conduct of the magistrate ; that power being expressly reserved to the nizamut adawlut 
by sect 3, Reg. X. 1796. Const No. 204. 

1127. The foregoing rules (of this regulation) are applicable to all cases in which any 
other person, not being tho judge of the district, may bo directed to hold a trial or sessions 
within any division, in which he may not have charge of the office of commissioner. 
Reg. VII. 1831, sect 11. 

1128. It is at all times competent to government to direct any commissioner, or judge, 
not beinc» the magistrate by whom commitments were made, to hold the sessions of jail de- 
livery, with the powers and authority of a court of circuit, whenever the arrangement appears 
necessary for the prompt and efficient administration of justice, and circumstances render it 
inconvenient to appoint such officer to officiate with all the powers of the commi88ioner.(4) 
Reg. I. 1829, sect. 5, cL 2. 


(o) The rule, regarding periodlod tqpoito mmI ftntomenta -Bl be fonad in eppeadiz D. ^ 

(») In reference to the Ute .ppedatment of an oOeer to be eddltlonnl aeailon jndge for the iBlnhi of Jd.Pwgimneba, 
Boogblr, Nnddea, and East Burdwan, the foUowiag Inatnetiona were eomm n nl c ate d by gorerament to the niMmnt 

The primary duty of the additional aotatonsjadge wUhetotrythoeommitmeata ofthemagtotreteaai^ jotoUma^a 
ttstcBofthediatricta above named, Including Howrah and Biiaaet i and ft* thto pmpoee he wlU be expected to vWteeoh 
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1129. Session judges of those districts in the Western provinces to which outstations 
are attached are to proceed thither for the purpose of holding jail deliveries, after every second mo“th 
month, where the outstations mtqr be comparatively near, and the means of travelling rapid ; 
or elsewhere, after every quarter} and they will be allowed the usual travelling charge 
on each occasion. 0. O. No. 975, August 2, 1854. TT. P. When proceeding on circuit, ho is over 

to make over charge of the current duties of his office to the principal sudder ameen. C. O. am^." 

S. D. A. No. 235, February 2, 1855. W. P. 


1 1 30. Commissioners of circuit appointed under the provisions of Reg. 1. 1829, are autho- CommiMionere 

. 1 . . - « . 7 , of circuit to bold 

rized and required, without making any previous reference tor sanction either to government venaionH in the ab- 

or to the nizamut adawlut, to hold jail deliveries as often as may be convenient for any of the the judge, 

districts within their divisions, whenever, owing to absence, indisposition, or other cause, the 
session judge shall have been unable, for a period exceeding one month, to perform that duty; 
or whenever such judge may be prevented from trying any case or cases by reason of his 
having made the commitment or commitments in his capacity of magistrate or joint-magis- 
trate, or from any other cause. Reg. VIL 1831, sect. 13, cl. 2. 

1131. Whenever a session judge has been prevented by any of the above causes from 
holding the sessions of his district for the period of one month, he is to communicate the cir- 
cumstance to the commissioner of the division, if in the Western provinces; or direct to the 
nizamut adawlut, if in the Lower provinces ; with a view to such arrangements as the emer- 
gency may appear to demand. C. O. No. 115 of vol. 2 ; and No. 7 of vol. 3, para. 6. JL H 


Sessimi judge te 
report if he is un» 
able to hold the 


sudder station, viz *. Alipore, Hoogbiv, Kishuaghur, and Durdwan, once in every three months ; relieving the session 
judges of those zillahs of all sessions trials, except snch as they may bo directed by the sudiler court to take up and dis- 
pose of, in consequence of the detention of the additional judge elsewhere, and in order to prevent delay in the administration 
of justice. These directions may either be issued by the court from time to time on inspection of the returns, or the court 
may in communication with the judges and additional judsre, and after some experience of the working of the new plan, give 
them general instructions for their guidance in the disposal of sessions cases. 

** The additional session judge will, as is at present done by the session judge, try the Baraset and Howrah commit- 
ments at the sudder station of the 24-Perguaaahs. 

** The sudder court will exercise their discreHon in assigning to the additional judge the hearing of criminal appeals 
Xor a portion of them) from the decisions of magistrates and joint 'magistrates. It would doubtless be very desirable that all 
the appeals should be heard by the additional session judge ; but the court will of course be guided in this respect by their 
experience of the amount of sessions business which may press upon him, and his consequent ability or inability to undertake 
other duties. 

The addiUonal judge will, after communication with the zillah judges, who should be able to spare a portion their 
establishment for his assistance, report directly to the government ou the establishment which he may consider necessary for 
the duties of his office. In the meantime be is authorized to entertain temporarily whatever establishment may be requisite 
for his purposes. He will indent for stntlonery pither through the zillah judges or independently of them as he may ftnd eon- 
venient ; regarding forms and statements the addiUonal judge will be guided by such instructions as the court may think proper 
to give him. 

** The circuit houses at each staUon will be placed at the disposal of the additional judge during the terms of hds sessions 
visits. As other officers * are abo entitled to the use of these houses, the additional judge will endeavour to U me his visits 
in communication with them, so that there may be no embarrassment regarding priority of oecupatkm. 

** The zillah judges and magistrates will he directed to afford to the additional judge on occasion of his dreoits all the 
oflMal accommodation and assistance in thdr power/* 

* Commisiioasrs ofrerenmaad olronit, and szsontlvt officers of the division when on da^ at stations not their head 
quarters. 
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1132. The several commissioneni, in whose divisions the provkioiuof (his t^uletion 
may be partially introduced, are also required to try the commitments that may be made by 
the magistrates of those districts, the session duties of which may be reserved to them, as 
soon after the commitments are made as may be practicable, consistently with the due per? 
formance of their other duties. Reg. VII. 1831, sect 13, cl. 3. 


Cases in 1133. No session judge, whether fully appointed or officiating, is on any account to pre- 

which previ- side at the trial of any case in which the prisoner or prisoners havo been committed for trial 
oiuly con- j^y himself in his capacity of superintendent of police, magistrate, joint-magistrate, or 
Sewion judge is assistunt-iuagistrate. In all such cases the trial is to be postponed until it can be brought 
amntsinSebj^Wml another judge, or person appointed to officiate as such; and a report of the case is to bo 

made to the nizainut adawlut, who are to determine what provision is to be made for the im- 
mediate trial of the case. Reg. IV. 1823, sect 6. 

nor if he has ] 134. In a case of murder in a foreign territory, it appeared that the commissioner, 
^ccmor*^iirthe 'vho tried the prisoner, was the officer who had originally applied to government for per- 
’ mission to commit him for trial on the above charge, although he was not actually the com- 

mitting magistrate. The nizainut adawlut wore unanimously of opinion, that the proceedings 
held on the trial were virtually in contravention of tlie law, and accordingly quashed them, 
and ordered the prisoners to be tried de novo by a competent officer. N. A, R. vol. 3, page 
334. 


nor to tn' ap- 
ppftls from his de- 
cisions ; 


1135. No session judge is to take cognizance of appeals against decisions, or orders, 
passed by himself in the capacity of magistrate, joint-magistrate, or assistant-magistrate, or 
in any other capacity. Reg. XXV. 1814, sect 12, cl. 4. 


uor if he has pro- 1136. A scssion judge, having previously as magistrate committed several persons in a 
othcrs^in^”tibr«ame casc, was informed that he should not try another prisoner implicated in the same case in his 
own magisterial proceedings, but subsequently apprehended and committed by another officer. 
Const. Nos. 685 and 686. 


Judge may iry 1137. It is Competent to session judges to try persons committed by themselves as civil 

a person committed Arvr>4ri 

by himself for i)er- judges for pcrjury or subomation of perjury. Act i. 1848, sect. 4. 
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1138. A session judge is competent to try a prisoner committed by a magistrate on his 
own discretion, in a case sent to the magistrate by the judge, in his civil capacity, to commit 
or otherwise dispose of as he might think proper. Const. No. 975. 

1139. A judge in his civil capacity made over a person to the magistrate for resistance 
to a process issued from the civil court; the magistrate convicted and punished him, and he 
appealed. Tlie scssion judge declined to receive the appeal, on the ground that he was a 
party concerned ; hut it was held by the nizamut adawlut that as the order of the magistrate 
was passed on a regular criminal trials the appeal must under the existing law be heard by 
the session judge. Const. No. 1033. 


fw>m^e above^^ ^ Whenever a session judge is prevented from taking up a case, which has occurred 

commfSmit he^is his jurisdiction, in consequence of his having made the commitment as civil judge or 

to report to govwn- magistrate, or from any other cause, he is immediately to report the circumstance to govern- 
meat. 
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toent, with a view to such spedaU provision being made for the trial of the case as may be 
deemed proper. He is, at the same time, to state to wliich of the neighbouring tribunals the 
case in question could be most conveniently referred, with advertence to the residence of the 
parties concerned. C. O. No. 17 of vol. 3. 

1141. The trial of such cases, as have been committed and are ready for trial previous to Mlacellane- 
the commencement of the dusserah or the mohurrum vacation, should be completed although how far the* 
the vacation supervenes in the course of it And, during those vacations, the court ought never 
to be closed for the despatch of criminal business, except on those days only, when a total 
cessation from all business is necessary and usual. C. O. No. 141 of vol. 2 ; and No. 8 of 
vol. 3. 


1142. The judges are empowered, at their discretion, to employ their head clerks in the Oaties on which 
following duties attesting copies of decrees and other documents granted to parties on stampt ptoy his head ^rk. 
or plain paper under the judge’s orders : — attesting copies of procecdinixs sent to the local autho- 
rities, and toother districts, under the judge’s orders; registering iiiEnglisli the mokhtamamahs, 

and preparing them for the judge’s attestation. But the head clerk, when entrusted with such 
duties at tlie discretion of the judge, is never to attach his signature to any document without its 
correctness having been previously attested and certified by the head ministerial natives of 
the judge’s court C. O. No. 91 of vol. 3. 

1143. Judges applying for leave of absence are enjoined strictly to conform to 0. O. Application for 
S. D. A. dated January 4, 1811, which requires that every application for leave of absence 

should be accompanied by a statement of business, pending before the officer making it, in all buisness 

departments. C. O. No. 202 of vol. 2 ; and C. O. No. 30 of vol, 4. JK F, 

1144. Session judges are always, before availing themselves of leave of absence, to Sefora jroini^on 
prepare the statements of prisoners punished without reference or acquitted by themselves, 

filling up the columns of explanation and remarks: or tliey are to furnish the officer in charge 
of the office with a certificate of the cause of their inability to do so, to be submitted with the 
statements. C. O. No. 193 of vol. 2. 


1145. A deceased judge having left a decision unsigned, liis successor w^as directed to 
examine the vakeels of tlie parties in whose presence the decision was given, and the person 
who wrote it out, and to compare it witli any note in the liandwriting of the late judge which 
might be forthcoming; and, unless the result of the enquiry should lead him to doubt the 
genuineness of the decision, to sign it, making a short memorandum explaining why it was 
signed by him. Const No. 910. 

1146. ’ Whenever a session judge makes over charge of his office to an officer not autho- 
rized to act as judge, he is to call tho particular attention of the latter to the following rule, 
and to certify that ho has done so in his letter, reporting the fact to the nizamut adawlut. 
Whenever the charge of tho current duties of session judge, from death, indisposition, or 
other casualty, devolves to the assistant attached to the court ; or whenever an assistant, or 
other covenanted European officer, by the orders of a competent authority, takes charge of 
tho current duties of the office of session judge, (not being vested by government with the 
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ftiU ^nm of judge) such officer is to oox^fine liiitieelf to &e eaeerciae of 4ach pert of the powtre 
of judge as may be indispensably necessary for the immediate execution of {>roces8e8 or 
others of the nizamut adawlut, f<Mr issae of warrants under sentences of that court, 
making returns to such warrants, and the transmission to the court of the proceedings in 
criminal trials, for the execution of the processes from other courts, or for such other cases of 
emergency as will not admit of delay* The officer in charge will likewise cause to be pre- 
pared and forwarded any statement or reports which the judge may, under tlie rules in force, 
be required to submit to the nizamut adawlut, or to government C. O. No, 159 of vol. 2. 

peir Someth? or* 1 147. On receipt of a petition for staying execution of any order of a magistrate, 
a magis- against wliich an appeal has been lodged, the officer holding temporary charge of the session 
judge’s office is immediately to transmit a copy thereof, with a proceeding, to the magis- 
trate’s court, in order that that officer, being made acquainted with the purport of such appli- 
cation, may have the opportunity of exercising his discretion in regard to the suspension 
of his order appealed against, either with or without taking security, until the appeal can be 
brought to a hearing before the session judge. C. O. No. 38 of vol. 3. 

Power to prant 1148. Officers in charge of the current duties may exercise the power of granting leave 
of absotice for a limited term, and when urgently required in cases of emergency not admit- 
ting of delay, to the vakeels of the court, and generally to the amlah of the judge’s establish- 
meut. Const. No. 1242. 


SECTION XXIV. 


OF THE SESSIONS. 


General 1149. Matters of mere form, when connected with a criminal trial on which the character, 

rules, liberty, and often the life of an individual depends, assume a degree of importance, which, on 

of'^ttew Ilf "form! ^ Superficial view of the subject, they might not appear to possess. The circular orders con- 
tain clear and compendious directions on the mode of conducting trials, and a strict adherence 
to them is deemed essential. C. O. No. 135 of vol. 2. 


Hode of distm- 


1150. Each trial is to be distinguished by the month in which it is held. In districts 
guisling trials, to which Reg. VII. 1831 has been extended(a) the magistrates are to keep separate calen- 
dars f(jr each month, entering the trials thereon in regular order. The heading of trials to be 
prefixed to the record in both English and Persian, should therefore be as follows ; 


Court of the session judge of zillah . 

" Trial No. 1 of the sessions for the month of—— , 185 — 

“ Case No. 3 of the magistrate’s calendar for the month of—— ,185 — . 


(a) That is, zillahs m which the duties of the sessions are conducted by a judge, instead of a commissioner of circuit. 
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The monthly statements connected with the sessions should, in like manner, be designated 
by the month, in which the trials entered in them were concluded by sentence or postponed* 
0. O* No* 108 of voL 2, and No. 186 of vol. 1. 

1151. The trial of a prisoner having been held in the jail on account of her approach- 
ing confinement, the proceedings were (^uashod, and the session judge was directed to try her 
de novo in the established court house, as soon as she should be sufficiently recovered. 
N. A. R* voL 6, page 33. 

1152. The practice of holding more than one trial at the same time is prohibited, as 
wholly unauthorized by the regulations. C. O. No. 125 of vol. 1. 

1153. The trials of prisoners upon distinct charges, especially when the prosecutors 
are also distinct, should as far as possible be kept separate by the magistrate and the session 
judge. C. O. No. 2 of vol. 1.* 

1154. Persons committed in the same case on different dates, and entered in separate 
calendars, may be all tried together, and disposed of in the returns as one case. Reports 
Jt. P. 1854, part 1, page 637. 

1 155. The proceedings on all criminal trials are to be written in a clear legible hand on 
paper 12} inches by 9^, or as nearly that size as may be procurable ; a numerical list of the 
papers, corresponding with the marginal notes of the record, is to be prefixed, and the whole 
closed by adding an extract from tlie magistrate s vernacular calendar relating to the case. 
The nuthee, or bundle of papers composing the trial, is to be firmly connected by a string 
or tape, passed through the papers on the right hand side towards the top, the ends of which 
are to be united with wax, and the seal of the court impressed thereon. C. O. No. 54 of 
voL 2, para. 2. C O No. 2, February 7, 1856. i. P. 

1156. The papers forming the record of the trial are to be entered thereon, in the same 
order as the proceedings are held, a marginal note being made on each separate paper, de- 
scriptive of its nature, and corresponding with the numerical list above mentioned. The 
record is to be headed mvtatis mutandis as set forth in the given form,* including a transcript 
in English and the vernacular of the charge on whicli the accused is put on his trial, as 
directed in the final order of commitment. C. O. No. 54 of vol. 2, para. 3. 

1157. Session judges are to pay particular attention to the orders above cited, and to 
impress upon the officers of their courts, that the additional degree of labor incident to a 
more careful arrangement of the papers in each case is trifling in comparison with the objects 

(a) Id cases tried under Beg. VI. 1882, with the aid of panchajats, assessors, or Jurors, the names and designations of 
audi persons employed should be entered In lieu of the Mohomedan law officer. Note to printed eireuJar* 

(b) The use of the Persian language having been abolished, Urdu or Bengallee must now be substituted. 
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SUBJECTS SBLIlTINO TO THX COHBUCT OF OASES. 


contetziplated; and is oulj increased bj carelessness in the first instance, as in such cases it is 
found necessary to return the whole proceedings for amendment The judge should himself 
carefully examine each case previous to submitting it to the court C. O. No. 100 of 
vol. 2. 

Desciiption of 1158. In cases of murder, wounding, or other personal injury, a description of the 

weapon, or other instrument, said to have been used in the perpetration of the act, should 

be here recorded ; including, where such particulars are at all available to fix the intent 
of tlic prisoner, the length of the instrument, its general form if not one in common use, its 
thickness, and weight G. O. No. 54 of vol. 2, para. 4. 

Descnption of 1159. In cases of robbery or theft a description should be entered of any articles laid 

rlveretf before the court, as forming part of the plundered or stolen property ; specifying the number 

attaclied to each article, and where, and under what circumstances, it may have been found. 
C. O. No. 54 of vol. 2, para 5. 

au(i each nriicio 1160. Tlic number of each article is to be in accordance with that affixed to it in the chalan, 

to be uumbcuU ^yliicli the police darogah is required to transmit to the magistrate by cl. 20, sect. 16, Reg. 

XX. 1817. Police officers are to be careful in affixing such number, and magistrates are in- 
variably in their proceedings to describe and number the projferty according to the same 
chalan. 0. O. No. 276 of vol, 1. 

Oracr to be 1161. Tho proceedings on the trial of prisoners are to be conducted in the following 

of pio- manner. The charge against the prisoner, his confession (which is always to be received with 
ettamu*. cricumspection and tenderness) if he plead guilty ; or, if he plead not guilty, the evidence on 

tho part of the prosecutor ; the prisoner’s defence ; and any evidence which he may have to 
adduce ; are to be heard before the law officer, who is to be present during the whole of the 
trial. Beng. Reg. IX. 1793, sect 47. Ced. Prov. Reg. VII, 1803, sect 15, cl. 1. 

Onlcr to be kept 1162. The session judge is to observe strictly the order of proceeding pointed out in 

the above provision, viz, the charge against the prisoner ; his confession or denial ; the evidence 
on the part of the prosecutor ; the prisoner’s defence ; and any evidence he may have to ad- 
duce in support thereof. C. O. No. 19 of vol. 1. 

PriNonpr uot tf» 1 163. It is irregular in the session judge to enter upon an examination of the prisoner 
his pr< \ lous rnu- touching confessions stated to hare been previously made by him, or other matters, imme« 
till* .fiyr tn™'<.S diately after receiving the chai'go from the prosecutor, lie should con&ne himself, in the first 
pH^cutroir * instance, to taking from the prisoner a plain answer of guilty or not guilty, and then proceed 
to the examination of the witnesses who are summoned in support of the facts charged agunst 
the prisoner; after which, and not before, any confession stated to have been made by the 
prisoner should be recorded on the proceedings. C. O. No. 193 of vol. 1. 

proMcutw’s After the papers above noted, there will follow tho prosecutor’s deposition ; the 

■(tatement.^ prisoner’s ])lea of “ guilty” or “ not guilty” to the charge (which should always be explicitly 

Evidence fcr pro* Stated to him in the words prefixed to the record) ; and then the evidence on tho part of the 
weuHon prosecution, in the course of which, if any papers borne on the magistrate’s proceedings form 

to bo part of the proof, as written confessions, inquests, declaration of a dying person, and the like, 
tiousT**** * such papers should be entered on the record of trial in original, and evidence taken thereto ; 
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attested copies being sabstitated in their stead on the magistrate’s proceedings. Translations 
are to be made and annexed to the originals, where the latter are written in a peculiar or 
corrupt dialect C, O. No. 64 of vol, 2, para. 6. C. O. No. 26 of voL 3, para. 4, JT, P. 
C. O. No. 62 of voL 4. fF» P. 

1 165. The session judge should always place a formal and official record of a former 
conviction of a prisoner on the record of any trial, in which such former conviction may be 
made the gronnd of aggravating a sentence. Reports JL P. 1861, page 297. 

1166. After the deposition of tho prosecutor, the prisoner is to be called on to plead 
'^guilty” or not guilty” to the charge ; the nature of the charge liaving been distinctly ex- 
plained to him, in this stage of the proceedings no further questions should be addressed to 
the prisoner. C. O. No. 129 of vol. 2. 

1167. In calling on the prisoner to plead, the judge should he careful that the question 
addressed to him corresponds exactly with the written charge ; and where more than one prisoner 
may be included in a case, the question should be addressed, separately and distinctly, to 
each by the judge himself. C. O. No. 135 of vol. 2. 

1168. When the session judge, in calling upon a prisoner to plead, omitted to state to 
him that part of the charge which denoted the aggravating circumstances of the crime, it 
was held that the prisoner could not be convicted of that part of tlie cliarge, to which he 
was not called on to plead. N. A. R. vol. 5, page 162. And where the vernacular calendar 
charged the prisoner with razdaree or privity, while the English calendar charged him as an 
accessary, it was held that he could be convicted of privity only. Reports P. 1853, part 
2, page 1344. 

1169. Although the prisoner pleads guilty,” the court should proceed witli the trial in 
the ordinary course. Const. No. 650. 

1170. In cases of murder, or wounding, endangering life, when the body or wound has 
been inspected by the civil surgeon (as it should be in all practicable cases), the deposition of 
the surgeon should be invariably taken on oath, instead of merely requiring a written report 
addressed to the magistrate or judge ; and it may be here observed, generally, that no report 
or paper should be placed on the record, or referred to in proof of the charge, unless the same 
be established by evidence. C. O. No. 54 of vol. 2, para. 7 ; and No. 42 of vol. 3. 

1171. It is not sufficient to show to the civil surgeon the deposition previously made 
by him before the magistrate, and to ask him if it contained a correct representation of the 
circumstances. Every witness should be examined in the sessions court at length de novo ; 
a professional witness being at liberty, with permission of the court, to refer to any memo- 
randa made by him at tlie time for the purpose of refreshing his memory. Reports fV. P. 
1854, part 1, pages 367 and 381. 

1172. Evidence taken in the magistrate’s court is not proof on which a prisoner, com- 
mitted to the sessions, can be convicted. The guilt of a prisoner made over for trial to the 
sessions court must be established by evidence taken in that court ; and admissions stated 
to have been made by the accused before tho magistrate can be rendered available as proof 
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ftgaitttt him on the trial only by being proved before the session judge in the nsnal menner. 
Imports 7F. P. 1852, page 1410; and reports of both courts patrim, 

Faeti girM In 1173. In a case in which certain prisoners were committed on a charge of beingaccom- 
OTidenee most b« plices in in a crime, of which some oftheir associates had been previously convicted, the session 

proved In the pre« ^ 

senoe of the pri- judge proceeded entirely upon the record of the former trial. This was held to be insuflS- 
cient, because the former proceedings, so far as these prisoners were concerned, were exparte^ 
All the facts should be proved in the presence of the prisoners, before they are called on to 
make a defence. The proceedings were quashed, and the judge was directed to proceed de 
novo, N. A, R. vol. 5, page 17. 

1174. The evidence of witnesses for the prosecution in a criminal trial cannot be taken in 
the absence of the accused, even in proof of his confession. Const. No. 658. N. A. R. 
vol. 1, page 300. 

1175. The witnesses to confessions should always be examined, whether their evidence 
appears to be material or not ; because all the evidence should be recorded before the pri- 
soners are called upon to defend themselves, and the nature of the defence may render the 
evidence to the confessions necessary. Reports L. P. 1852, part 1, page 823. 
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1176. When witnesses are re-examined, the supplemental deposition should be recorded 
in the same place with that originally given, for facility of reference. Reports L, P. 1853, 
part 1, page 541. 

1177. When the nizamut adawlut quashed a commitment and trial for culpable 
homicide, and directed a re-commitment on the charge of murder, it was held that it was 
irregular to swear the witnesses to the truth of their former depositions : that the trial on the 
charge of murder must be complete in itself, and without reference to former proceedings ; and 
that therefore the judge must examine the prosecutor and witnesses over again in detail, and 
take the defence of the prisoner to the new depositions. Reports Z. P. 1852, part 2, page 
796. Reports W. P. 1853, part 1, page 50. 

Judjcc to notice 1178. The session judge is to be careful to notice on his proceedings any material dif- 
the ference between the depositions of the same witnesses before him, and the magistrate, and is 
•ame witness. question the witnesses thereupon, and to record their answers ; but the depositions taken 

Foujdaree depo- before tho magistrate are not to be read before the sessions court in the presence of the persons 

dtiO]i is not to be ® ^ 

■ - ’ ’ ’ . 2?«iy.and 


ntion ... 

Md before the who gave the Same, until they have been re-examined before the sessions court 
e^Enoe.^ given 1797 , sect 7, cl. 7. Ced, Prov, Reg VII. 1803, sect 18, cl 6. 


1179. It is the duty of the judge to record in the proceedings any such contradiction 
whether in the evidence of the witness on trial, or as compared with his former deposition 
before the magistrate. C. O. No. 54 of voL 2, para. 12. 

11 BO. The judge is to annex to the deposition of a witness, giving evidence under 
^rover to be fil- the offer of a conditional pardon, the roobakaree of the magistrate in which he has recorded 
the offer of the pardon, and his reasons for making the offer. 0. O. No, 113 of vol. 4 ; Z. P* 
and No. 957, August 2, 1864. W. P. 
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1 181. The prisoner is not to be called upon for his final defence, until something has been 
established against him, of which it is necessary that he should furnish a refutation. 
N. A. IL toL 2, page 454. 

1182. If the evidence for the prosecution is, in the opinion of the session judge and 
law officer, clearly insufficient to prove the charge against the prisoner, it would be superflu- 
ous to proceed with the defence. If, on the other hand, the witnesses for the prosecution 
should make any statement, which, supposing it to be credited, might tend to inculpate or 
criminate the accused person, the trial must be completed in the ordinary way. Const Nos. 
1256, and 1267. 

1183. It is not within the competence of a judge to decline putting a prisoner on his 
defence, and taking a futwa from his law officer regarding him, on account of his extreme 
youth, or other cause. N, A. R. vol. 2, page 310. 

1184. After the close of the evidence for the prosecution, the prisoner is to be called 
upon for his defence, no questions being addressed to him beyond those necessary to eluci- 
date his meaning; and every thing of the nature of an examination, especially such questions as 
might lead him to criminate himself, being carefully avoided. And evidence is then to be 
examined on his behalf. C. O. No. 129 of vol. 2, fF, P. ; and 54 of vol. 2, para. 8. 

1185. It is irregular in a session judge to cross-question a prisoner on trial, after taking 
his defence, with a view of drawing from him answers which might have a tendency to con- 
vict him. N .A. R. vol. 2, pages 7, and 220, Reports JF. P, 1853, part 2, page 1088. 

1186. It is irregular in a session judge to enter into any examination of a prisoner as 
to his confession, beyond his simple avowal or denial of the same. N. A. R. vol. 2, 
page 185. 

1187. The confession of a prisoner is always to be received with circumspection and 
tenderness. Peng. Reg. IX. 1793, sect 47. Ced Prov. Reg. VIL 1803, sect 15, cl. 1. 

1188. Unless the prisoner deny in toto having made any, his mofussil or foujdaree 
confession or examination adduced in evidence against him, though not proved by the tes- 
timony of the subscribing witnesses, should be read and explained to him at the time of taking 
his defence, and his admission or denial of the same entered on the record. It should also 
be read and explained to the subscribing witnesses. If the subscribing witnesses are unable to 
prove a confession, the judge may call upon the person by whom it was written, and the police 
officer, magistrate, or other officer before whom it was made, and by whom it is attested, to 
depose to any circumstances required to be known connected with it. Const No. 763. 
N. A. R. vol, 2, page 351, 

1189. It is irregular to cause the mofussil confession of a prisoner to be read over to 
him at the trial, before the subscribing witnesses to it have been examined. N. A. R. 
vol. 6, page 54. 

1190. The session judge is carefully to examine the subscribing witnesses to foujdaree 
confessions, so as to ascertain that there has been no deviation from the above rules, and that 
the confessions were taken under the immediate inspection of themagUtrate,and under cir- 
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cumstances which excluded any improper interference or influence. He is to notice in bis 
proceedings any irregularities of the police officers, which have escaped the animadversion of 
the magistrate ; and to report any transgressions on the part of the latter to the nizamut 
adawlut C. O. No. 73 of voL 1, paras. 10 and 11 ; and No. 54 of vol. 2, para. 22. 

1191. Tlie judge should question the witnesses cited by a prisoner, who is undefended 
by counsel, in regard to the points to prove whicli they are called. It is not sufficient to 
ask them merely what they know in his favour. Reports L. P. 1856, part 1, page 168. 

1 1 92. The judge cannot decline to examine witnesses for the defence, of whatever nature 
their evidence may be, on the ground that he could attach no weight to their testimony. 
N. A. R. vol. 6, page 12. Reports L, P. 1852, part 2, page 184. 

1 1 93. It is irregular not to hear witnesses for the defence, on the ground that they have 
been already heard for the prosecution, as it is clearly at the option of the prisoner to delay 
putting any questions to them until he has completed his own defence, in order to support 
which he names such witnesses. N. A. R. vol 2, page 37 ; vol. 4, page 228. 

1194. If a prisoner objects to examine his own witnesses on the ground that the 
prosecutor has tampered with them, the judge ought not to examine them. Const. No. 1203. 
N. A. R. vol. 5, page 115. And if the prisoner states that he has no witnessses to support 
his defence, it is unnecessary to examine those whom he has previously cited in the foujdaree 
court Reports L. P. 1852, part 2, page 922. 

1195. If the prisoner has expressed no desire at the sessions trial that any witnesses 
should be examined in his behalf, ho cannot afterwards plead in appeal that no witnesses were 
examined in support of his defence. Reports L. P. 1852, part 2, page 299. 

1196. When the attendance of witnesses named for the defence can be procured, it 
is not a sufficient reason for not postponing the case that the plea which they are called for 
to prove is apparently false. Satisfactory reasons must always be assigned for the absence of 
such witnesses. Reports i. P. 1854, part 1, pages 23 and 129. The judge is required to 
see that due measures are taken to secure the attendance of witnesses for the defence os well 
as the prosecution. 

1197. It is unnecessary to postpone a trial in order to obtain the evidence of a wit- 
ness, who is named by the prisoner in his defence for the first time during the sessions trial. 
Reports L. P. 1852, part 2, page 273. But, in regard to calling for witnesses whom the 
accused has not previously named, the practice appears to have varied. For example, in 
Mohurrum Bee’s case, where the prisoner asked in the sessions court to cite witnesses who 
could prove that her confessions were extorted from her, and the judge did not send for them, 
the nizamut adawlut returned the proceedings, and desired him to ro-open the case for the 
purpose of summoning and examining them. [Reports P. P. 1853, part 1, page 72.] But 
in a subsequent trial for murder, when the prisoner pleaded that he had been forced to confess 
in the mofussil, and that he had been drugged by the burkundazes who took him before the 
magistrate; and the session judge did not deem it necessary to summon the witnesses to 
support or disprove his defence, which was so manifestly false, as he had twice confessed 
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his guilt, and his own mother and father'indaw both distinctly deposed to his having killed 

his wife,” — the sadder court “ conaurred with the session judge that it was unnecessary to 

summon the witnesses referred to by him, as by Reg. IX. 1796,* only those named at the • ». parat. 457 

time of commitment or before the sessions are to bo sent for.” [Reports L. P. 1856, part 1 , “ "*• 

page 328.] It is to be observed, however, that the declared object of the law referred to is 

that the fullest opportunity may be given to all prisoners to adduce evidence in support of 

their innocence. 

1198. The committing officer can claim no right to send up witnesses, not originally "J**"'- 

named in the calendar, after the trial has been taken up by the session judge. But if either nor defendAot, 
nartv whether prosecutor or defendant, wishes during the course of the trial to produce dnce further e^- 

" A1.1 Ai • 4.I.* dence, but jud^re 

further evidence, of which, or of the necessity of which, he Jiaa no means of obtaining pre- m»y admit, record, 
vious information ; or which may have been, subsequent to the commitment, discovered or 
considered requisite; he may be permitted to bring the fact to the notice of the judge, who 
will, for special reasons, which must be placed on record, decide whether it shall or shall not 
be admitted. Reports Z. P. 1854, part 2, page 386. 


Neither 

trate, nor pro^ecu. 


1199. It is competent to the session judge, at any stage of tlie trial before him, to call 

for further evidence. If further evidence for the prosecution be required, it should ordinarily »“ge of ti»e 
be called for before the defence is taken, and, if required for the defence, after the defence 

has been recorded ; but there is nothing illegal or irregular in taking fresh evidence at any 

time before closing the proceedings and taking a futwa from the law officer. Reports L, P. 

1853, part l,page 270. 

1200. It is illegal to take further evidence on the part of the prosecution after closing “ 

the proceedings and taking a futwa from tho law officer. N. A. R. vol. 2, page 404. 

1201. After the proceedings in a case were closed, and the assessors had delivered a ver- or tb. have 

nf miiltv atrainst one of the prisoners, “unless he could establish his defence,” the session Set j without the 
(UCb ui * , , . 1 /» 1 • 1 * authority of the ni- 

judge, instead of directing them to re-consider their verdict, with reference to the irregularity aamut adawiut. 
of the finding, postpned the case, took fresh evidence, and called on the a.ssessors to give a 
fresh verdict regarding this prisoner, who was then found guilty by tliem. These proceed- 
ings were characterized by the court as utterly illegal and irregular ; and considering such 
irregularity fatal to tho conviction, they directed the release of the prisoner. If the judge 
had referred the case under the first verdict of the assessors, the court would have rectified 
the irregularity by directing him to call upon the assessors for an unconditional verdict; or 
setting aside the verdict altogether, would have instructed him to complete the proceedings 
by taking the further evidence. But ks he sent up the proceedings completed, the court 
considered themselves bound to pass sentence. N. A. R. vol. 5, page 38. 

1202. After the completion of a trial by tho session judge, and tlie reference of the case 
to the nizamut adawiut, further evidence was submitted by the magistrate calculated to 
change entirely the features of the case in favor of the prisoner. The court held that it was 
not necessary to quash the trial ; but, cancelling the futwa of the lower court, they directed 
the session judge to proceed with the case, by taking the firesh evidencOi calling upon the 

3 i 
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prisoner for a fresh defence, and the law officer for another futwa, ^nd disposing of the 
trial on its merits, as exhibited by the result of the further enquiry. N. A. R. vol. S, 
page 40. 


If further evi- 1203. Tlie evidence of certain witnesses for the prosecution having been taken after the 
ciosr of^^f^^ prisoner’s defence, without his having been called on for a further defence as regarded such 
turthe7£fea^^^ testimony, the nizamut adawlut held that the proceedings were informal, and they were 
returned that the omission might be supplied. N. A. R. vol. 1, page 245 ; vol. 2, page 481. 
Such further defence must invariably be taken after fresh evidence for the prosecution, 
although the position of the prisoners has not been affected thereby. Reports Z. jR 18545 
part 1, page 411. 


Trial may be com- 1204. In cases where there are Several prisoners, and the evidence regarding some of 
ao^aud*p^t^oi? completed, but it is necessary to postpone the case in the absence of witnesses sum- 

u?e*pri8onere*^*^ moned on the part of the other prisoners; the judge is competent to exercise his discretion 
in concluding the trial of the prisoners whose cases are completed, and passing sentence on 


them, postponing a final decision on that part of the trial only, which affects the prisoners 
for whom further evidence is required. 0. O. No. 302 of vol. 1 . 


la >\hat cases 120d. Upou general principles, the fitness of requiring tho actual personal attendance of 

the pcTsonal attni- i . i i i i i i 

dauce of the ac- the accused in the great majority of cases, which tall under the cognizance of the session courts, 

cased may be ex- , 

cased. 13 obvious: but lu less serious cases circumstances may exist to w'arrant exception to the 

rule. If, for example, the accused is a female, who, according to the usages and prejudices 
of the country, could not with propriety personally attend a court of justice, her personal 
attendance might be very properly dispensed with. But in the event of a doubt on this 
* r> ^ 1296 point, the question should be referred to the law officer under sect. 54, Reg. IX. 1793.* If 
the law oflScer declare the accused warranted by the Mahoraedan law, in his application to 
have his personal attendance dispensed with, the judge should proceed with the trial. On 
the other hand, if he declare the accused not entitled to the indulgence, or that the determi- 
nation of the point rests with the judge, as the judiciary delegate of the sovereign, it would 
be competent to the judge to admit or reject the application as might be deemed just and 
consistent with proper principle. Const No. 137. 

Parentage of 1206. Whenever a Christian is tried, his parentage and place of birth are to be stated 

SbeMtedy”®””®' distinctly in the jail delivery statements, or in the letter of reference if the case is referred to 
the nizamut adawlut C. O. No. 1 13 of voL 2. Z. P. 


Prisoners are to 1207. Prisoners are always to be referred to in the depositions of witnesses, and the 
bj names futwas of the law officers, by their names, and not by the numbers they bear in the calendar. 

thronghont. 3. 


Prisoners tried 1^08. When prisoners have been tried under false names, but their real names are dis- 
under false names, covered before the completion of the trial, the judge should designate them in the warrant by 
the names under which they were arraigned and pleaded, adding their since^scovered real 
names by an alias. Const No. 1034. 
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1209. When the age of a prisoner appears to have been incorrectly stated by himself, doubt an 

or in the calendar, the judge should record the conviction at which he and the jury arrive to record 

^ V./ opinion funned by 

on that point. 0. O. No. 105 of vol. 1. Reports rF. P, 1852, page 1095* the jury and hiin- 

^ ^ self. 

1210. Particular attention should be paid to correctness and uniformity in the manner uniformity to be 
of spelling the names of prisoners in the record of evidence. Where several prisoners bear- 

ing the same or similar names are included in one trial, care should be taken, in recording »f 

the evidence given by each witness, to specify the name of the father of the person alluded 
to, whenever the name of any one of them is mentioned. C. 0. No. 135 of vol. 2, and 
No. 2, Fob. 7, 1856. L. R 

1211. In writing the native names of men and places, tlie orthography of the original is Orthography of 
to be adhered to as closely as possible. C. O. No. 104 of vol. 2. 


1212. After all the evidence for the prosecution and defence has been heard, the law Sentbnce. 
officer (who is to be present during the whole ot the trial) is to write at the end of the record in^^Jid^ 
of the proceedings the futwa or law as applicable to the circumstances of the case, and to tbe^utwaramUhe 
attest it with liis seal or signature. The judge is attentively to consider such futwa, and if In/ m* c^r- 
it appears to him consonant to natural justice, and also conformable to the I^Ialiomedan law, to 

he is to pass sentence in the terms of the futwa (except in cases in which hois expressly 
directed not to pass sentence), and to issue his warrant to the magistrate for the execution 


of it without further reference or delay. Provided, however, that in all cases where a pri- 
soner is condemned by such sentence to suffer death, or imprisonment for life, the court is 
to transmit a copy of the sentence, and of all the papers and proceedings read or recorded 
during the trial, to the nizamut adawlut, and is not to execute such sentence, but is to wait 
the final sentence of that court* Beiig. Reg. IX. 1793, sect 47. Ced. Prov, Rog.Yll. 
1803, sect 15, cl. 1. 


* As regards sen- 
fences see section 
**of fuitoas and sen- 
tences and as re- 
gards reports of 
trials to sudder 
court see section^*' of 
trials referred and 
called for,'^ 


1213. A conditional sentence of acquittal cannot be passed, so as to render the prisoner 
liable to a second trial in tho event of further evidence being procurable. N. A. R. vol. 5, 
page 25. 


Conditional sen- 
tence of acquittal 
cannot be passed. 


1214. A prisoner may be convicted as an accomplice when arraigned as a principal; or 
of a less offence, when under arraignment for a greater of the same nature and founded on the 
same facts ; but not if tho crime established be totally unconnected with that charged against 
the prisoner. Nor can a conviction of a graver offence be had upon a charge of a less 
heinous nature ; as, when a prisoner had been committed on a charge of severe wounding,^ 
it was held that he could not be convicted of wounding with intent to murder” ; and in this 
case the court, being of opinion* that he ought to have been committed on the latter charge? 
annulled the former commitment and proceedings on the trial, and ordered him to be com- 
mitted and tried de nova for the offence of wounding with intent to murder.^* N. A. R. 
vol. 1, page 257 ; and vol. 4, page 59. 


Conviction ns ac> 
complice may be 
had on commit- 
ment as principal ; 
and of less on grav • 
er charge ; but 
not for graver ou 
less. 


Example. 

See porof. 1006 et 


seg. 


1215. So, when the term used in tho indictment was or homicide ; and the So, a conviction 

' of murder cannot 

offence charged was described as manslanghter in the margin of the letter of reference ; and o”**m»n* 

it appeared that the prisoner had been irregularly tried on a charge of murder, of which .uugbter. 



224 


SUBJECTS RELATING TO THE CONDUCT OF CASES. 


offisDoe the judge deemed him convicted ; the proceedings were returned with directions that 
the trial should bo hold in the mode prescribed for that offence^ and that a fresh answer 
should be taken from the prisoner as to the murderous intent charged^ and a fresh futwa 
from the law officer as to that point. It was not considered necessary to take any new evi- 
dence for the prosecution ; but the prisoner was permitted to summon any other witnesses in 
his own defence. N. A. R. vol. 3, page 188. 

omprlio 1218. The same principal, viz. that a prisoner cannot be convicted of a crime with 

of a crime which he was not charged, and to which therefore he has not pleaded, although the convic- 
which hiu tion was founded on the same transaction as that which gave rise to the charge, was acknow- 
pieaded, ledged in the cases of prisoners charged — with forgery, and convicted of fraud ; [N, A. R. 

vol. 2, page 50,] — ^with perjury, and convicted of embezzlement ; [N. A. R. vol. 8, page 
234.] — with embezzlement, and convicted of obtaining money under false pretences ; [Reports 
Z. P. 1852, part 1, page 112,] — with procuring abortion, and convicted of causing the 
death of her infant by exposure ; [N. A. R. vol. 3, page 56.] — with theft attended with 
severe woimding, and convicted of aflfray ; [N. A. R. vol. 4, page 246.] — with culpable 
homicide, and convicted of being an accomplice in an affray ; [N. A. R. vol. 5, page 
28.] — with murder, and convicted of conspiracy ; [N, A. R. vol. 3, page 50.] — with mur- 
der, and convicted of theft attended with murder. [N. A. R. vol. 5, page 53.] So, a con- 
viction of procuring abortion cannot be had on a charge of culpable homicide, unless it be 
averred that the death was the result of the attempt to procure abortion. [N. A. R. vol. 6, 
page 277.] — If the facts or nature of the crime proved are different from those on which 
the prisoner was arraigned, it would be unju.st to convict him, because he has had no 
opportunity of defending himself. [Const. No. 123.] — For the same reason, when a 
session judge, in calling upon a prisoner to plead, omitted to state to him that part of the 
charge which denoted the aggravating circumstances of the crime, it was held that the 
prisoner could be convicted only of that part of the charge to which he was called on to 
plead. [N. A. R. vol. 5, page 162.] 

nnie*8 the of- 1217. But a prisoner charged with the illegal and violent seizure and appropriation of 
Bentbiljro^^^^the property, was convicted of theft, because the offence proved was essentially the same as that 
H^^^reasthat [Reports P. 1854, part 1, page 142.] And, on the same principle, a prisoner 

was convicted of forgery on a charge of conspiracy to defraud by falsifying documents ; 
[N. A. R. vol. 1, page 365.] and a conviction was had of embezzlement, when the charge 
was of theft and knowingly retaining stolen property. [N. A, R. vol. 4, page 152.] 

^ 1218. And the discharge of a person without punishment on account of the erroneous 

Priaoner acqiut* ® ^ tt • mi i» i » 

ted on •ccount of framing of the charge, does not exempt him from punishment He is still liable to be tried for 

erroneoue chargro, ^ ^ ^ 

naif i«-conraiitted the offence of which he appears to have been guilty. N. A. R. vol. 2, page 50. 
on correct charge. 

1219. Where the accused is committed op more than one count, the judge should 
he careful to specify distinctly in the vernacular proceeding the particular count, the aver- 
> ments of which he conceives to have been established on the trial. C. O. No. 54 of vol. 4. 

L. P. 
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1220. When the prisoner b cottvicted 0^ beinganaccessary# the judge should state dis- 
tinctly in the vernacular proceeding and in the English statement whether the conviction is of 
being accessary before or after the fact Beports L. P. 1852, part page 367. 

1221 . If the magistrate has neglected to obey any reciuisition, which the judge has made 
to him as being necessary to the due conduct of any pending trial, the judge is at liberty to 
represent the circumstance to the nizamut adawlut, cither in the remarks on the statements 
of convictions or acquittals, or in a separate letter. Beg. VIL 1831, sect 9. 

1222. In like manner, should the judge, in the conduct of a trial, see reason to impute 
misconduct to any darogah or other subordinate police officer, he is at liberty to certify the 
same to the commissioner of circuit, for such orders as the latter may deem necessary, 
intimating to the nizatnut adawlut his having made such reference to enable that court to re^ 
quirefromthecommissioner, should they think proper, a report of what ho may have done 
in pursuance of the reference, and to make a special report on the subject to government, 
should the circumstances of the case seem to require it. Reg. VII. 1831, sect 10. 

1223. A session judge holding a jail delivery, or the court of nizamut adawlut, may 
order the dismissal of any native officer convicted of a criminal offence declared punish- 
able by dismission from office ; or, though not so expressly declared, if the conduct of such 
native officer appears from any proceeding before the sessions court or nizamut adawlut, 
to be such as to require his removal from the public situation held by him. On the same 
being notified to the magistrate, or other European public officer, under whom the native 
officer so dismissed has been employed, it is the duty of the magistrate, or other European 
officer, to take measures for the appointment of a successor to the vacant office in conformity 
with the regulations. Reg. XXV. 1814, sect 15. Reg. XVIL 1816, sect. 7, cl. 8. 

1224. Under the above provisions, in cases before the sessions court as trials, the 
session judge is competent to order the dismissal of police officers convicted of any offence* 
which appears to require their removal from public office. Const. No. 1328. 

1225. It is competent to a session judge to fine an officer of the magistrate’s esta- 
blishment guilty of negligence or disrespect while in attendance at the sessions. Const 
No. 882. 

1226. It is also the duty of the session judge to bring to the notice of the nizamut 
adawlut any irregnlarities, which may have marked the conduct of the proceedings in the 
preliminary investigation of the magistrate or the ix)lice. C. O. No. 54 of vol 2, para. 12. 
He is also to take notice of any want of observance of the rules laid down for the guidance 
of police officers in drawing up* their rejiorts. Reports IV. P. 1853, part 2, page 1389. 

1227. A session judge was told that it would have been more consistent with judicial 
usage, if he had abstained from expressing a decided opinion as to the guilty knowledge and 
complicity of persons, who were not on trial before him. In reporting a trial, a session judge 
should ordinarily confine himself to the case of the prisoners as it comes beibpe him, and for- 
bear from hazarding conjectures, as to die criminality of individuals, when their conduct has 
not been impeached by the magistrate, to whose judgment and local experience, in selecting 

3 K 
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the objects of a criminal prosecution^ much latitude should be allowed. Beports W. P. part 
2, page 531. 

Rules for drawing 1228. The final roobakaree drawn up at the end of a sessions trial is to be preserved 
of for purposes of record, and should therefore contain sufficient information of the nature of the 

case for the purposes of future reference. It ought to show on what charges the prisoners were 
arraigned ; the names of all the prisoners ; the verdict of the jury ; the assent or dissent of the 
session judge; and the order of punishment, acquittal, or reference to the nizamut adawlut. 
It should be in the prescribed form, and should be drawn up on a separate paper, which may 
be preserved when the rest of the record is destroyed. 0. O. No, 1128, August 22, 1855. 
jr. P. 

m^^rnte°^to° be ^229. The sGSsion judge is not to retain the proceedings of the magistrate in trials corn- 
returned. mitted to the sessions, except In particular cases, in which such measure appears essentially 

necessary, when he may either detain the original proceedings, or require copies. C. O. 
No. 61 of vol. 1. 

Judge to forward 1230. The office copies of the session judge’s abstracts of trials, both of conviction and 
com^is^oncT^who of acquittal, are in the Western Provinces to be forwarded to the commissioners ; and are, 
after perusal, to be sent by him to the magistrate with strict injunctions to return them 
to the judge within three days from the date of receipt Government Order W» P, 
No. 4252, October 17, 1855. 

If the magi^drate 1231. If in particular cases of trials committed to the sessions, any special grounds exist 

eviVuce ta^be- rendering it desirable. In the opinion of the magistrate, that he should see any part of the 
sessions which has been taken before the sessions court, either to enable him to follow up 

his enquiries in the caso, or for any other purpose connected with the administration of 
criminal justice, or of the police of his district, he should state those grounds fully in a report 
to the session judge, who, on a consideration thereof, will determine on the propriety or other- 
wise of complying with the application, either by transmitting for the magistrate’s perusal 
transcripts of the depositions required by that officer, or by allowing an officer from his court 
to attend for the purpose of taking copies of the same. 0. O. No. 5 of vol. 3. 

Sufficiency 1232. In cases of acquittal, the judge is required to specifiyin that column of the state- 
of ground of ment of acquittals appropriated to remarks, whether he deems the commitment to have been 
^ made on sufficient grounds, and after duo inquiry into the case by the magistrate ; or 

hu opinion ; whether he considers it to have been erroneous or defective : and, in the latter case, he is dis- 

tinctly and fully to detail the ground on which he has come to such conclusion, mentioning 
but not to com- of the Committing officer. He is not, however, to communicate his sentiments to 

to the officer ; but should leave it to the nizamut adawlut to point out such cases as really 

call for notice. 0. 0. Nos. 24, 156, and 168 L. P. of vol. 2. 

1233. In such cases, when the commitment appears to have been made on inadequate 
o^roo- grounds, and when the proceedings of the magistrate in m a k ing the commitment appear to 
ment to be sent, merit the particular notice of the nizamut adawlut, a copy of the mi^istrate’s roobakaree 
of commitmeat written upon foolscap paper of English manufacture, is to be forwarded 
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with the usual sessions statements. C. O. No. 24 of voL 2 ; and Nos. 36, 50, Z. P. and 57 
of vol. 3. 

«r 

1234. In all cases of prisoners punished or acquitted without reference^ copies of the 
fat was are to be furnished to the nizamut adawlut. They are to be filed in two separate 
parcels^ in the order in which the prisoners affected by them stand on the statements of pri- 
soners punished without reference and acquitted ; and on the face of each futwa a memo- 
randum is to be written in the vernacular^ showing the names of the prisoners, their numbers 
as they stood in the magistrate’s calendar, and their numbers in the respective statements of 
convictions and acquittals, according to the forms given below.(a) The specific charge, upon 
which the prisoner has been committed to take his trial, is also to be noted upon the copy of 
the futwa; the charge is to be taken from the magistrate’s roobakaree of commitment, with- 
out any alteration, and written upon the face of the futwa in the same language as the originaL 
If in one case some of the prisoners are acquitted, and some convicted, a copy of the futwa is 
to be filed with each parcel. C. O. Nos. 263 and 283 of vol. 1 ; No. 78 of voL 2 ; and No. 
25 of vol. 3. 

1235. Copies of futwas and verdicts of assessors, or copies of the magistrate’s roobaka- 
rees of commitments, forwarded with the monthly sessions statements are to be written upon 
foolscap paper of English manufacture. O. O. No. 50 of voL 3. L. P. The vernacular 
statement of the verdicts of assessors and jurors is no longer required in the Western 
Provinces. C. O. No. 114 of vol. 4. P. 

1236. Whenever there appears to be sufficient cause for dispensing with the 
attendance and futwa of the law officer of the sessions court upon a criminal trial, or trials, 
to be held before such court, it is competent to the executive government for the time being 
to order the same ; and an official communication of such order by a secretary to government 
is to be deemed sufficient authority for the trial, or trials, therein referred to, being held before 
the session judge without the attendance or futwa of the law officer. Reg. 1. 1810, sect 2. 

1237. In such cases no sentence is to be passed by the session judge. But the pro- 

ceedings on the trial, when completed, are to be transmitted, with the opinion of the judge on 
the evidence and facts established, for the sentence of the nizamut adawlut Reg. L 1810, 
sect 3. , 


(a) Form of the memoniidum for fatwaa of convictioii. 
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1238. In the event of any question of Mahomedan law arising upon such trials, the 
same is to be recorded upon the proceedings for the information and decision of the nizamut 
adawlut. But if the question refer to the competency of a witness, such witness is to be 
examined, leaving the admission or ultimate rejection of the testimony so given to the consi- 
deration of the nizamut adawlut, Reg. 1. 1810, sect. 4. 

1239. In all cases of trials held in eny way out of the ordinary course of law, the 
judge is to record on the proceedings of the trial the original documents autliorizing the course 
adopted (substituting attested copies in their place in the magistrate's nuthee, if they are tak- 
en therefrom) ; and he is invariably to notice the same in his letter accompanying the pro- 
ceedings on the trial, if referred to the nizamut adawlut, 0. O. No. 54 of vol. 2, para. 23. 

1240. Session judges, who try a case without the aid of a law officer or assessors, are 
required to note on the face of the record the Regulation or Act under which the trial is 
lield. C. O. No. 215 of vol. 3. i. P. 

1241. It is competent to any court of criminal justice, in which a commissioner of cir- 
cuit or judge of sessions presides, without the necessity of any special authority from govern- 
ment, to avail itself of the assistance of respectable natives in either of three following ways : 

Firsts by referring the case, or any point or points in the same, to a panchayat of such 
persons, who arc to carry on their enquiries apart from the court, and report to it 
the result The reference to the panchayat and its answer are to be in writing, 
and are to be filed in the case. 

Secondly i by constituting two or more such persons assessors, or members of the court, 
with a view to the advantages derivable from their observations, particularly in the 
examination of witnesses. The opinion of each assessor is to bo given separately, 
and discussed ; and if any of the assessors, or the authority presiding in the court, 
desires it, the opinions of the assessors are to be recorded in writing in the case. 

Or thirdly 9 by employing them more nearly as a jury. They are then to attend during 
the trial of the case ; to suggest as it proceeds such points of inquiry as occur to 
them, the court, if no objection exists, using every endeavour to procure the re- 
quired information ; and after consultation to deliver in their verdict. The mode 
of selecting the jurors, the number to be employed, and the manner in which their 
verdict is to be delivered, are left to the discretion of the judge who presides. 

In all trials in which recourse is had to the above provisions, the futwa of the Mahome- 
dan law officer is unnecessary, and may bo dispensed wdth at the option of the court. Pro- 
vided that whenever the futwa is dispensed with, and the crime of which the prisoner is con- 
victed be one, which the judge is not specifically empowered by the regulations to punish, 
he is not to proceed to pass sentence, but is to refer the case for the consideration of the niza- 
mut adawlut, stating at length in the proceedings the opinion of the panchayat, assessors, or 
jury, and his own opinion as to the crime proved, and, the nature and extent of the punish- 
ment which should be awarded. Reg. VL 1832, sect. 4, cl. 1. 

1242. It is clearly to be understood, that under all the modes of procedure prescribed 
above, the decision is vested exclusively in the officer presiding in the court, provided that 
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the sentence be one which^ under the existing regulations^ it is within his competency to pass. 
Beg. VI. 1832, sect 4, cl. 2. ^ 

1243. The condition of reference to the court sot forth in the above provisions, viz. the 
crime of which the prisoner is convicted being one which the judge is not specifically em- 
powered by the regulations to punish, must be held to relate to the nature of the crime ; and, 
since whatever is defined or specified in the regulations to be a crime is specifically punish- 
able by the criminal courts, the session judge is therefore specifically empowered to punish 
such offences when brought before him in the due course of law. The real object of the 
legislature in enacting the above provision appears to have been to declare the incompetency 
of the sessions court, unassisted by a Mahomedan law officer, to declare that to be a crime 
which is not so declared by the regulations. The law professedly administered is the Ma- 
homedan law, amended and modified by the regulations. Where tlie amendments are ap- 
plicable, there can be no difficulty in disposing of trials ; but, in the contrary event, an expo- 
sition of the Mahomedan law is necessary to pronounce whether the act of the prisoner is 
punishable or otherwise. The session judge sitting with assessors has not the benefit of such 
exposition, and hence the necessity and propriety of a reference to the nizamut adawlut. 
C. O. No. 55 ofvol. 3. 

1244. Any person, not professing the Mahomedan faith, when brought to trial on a 
commitment for an offence cognizable under the general regulations, may claim to be ex- 
empted from trial under the provisions of the Mahomedan criminal code ; and in such case 
the commissioner of circuit, or judge of sessions, presiding on the trial, shall comply with 
such requisition, and shall proceed in one of the three modes prescribed above, at tlie same 
time dispensing with the futwa of the Mahomedan law officer. Reg. VI, 1832, sect. 5. 

1245. Trials, in which the religious prejudices of Mahomedans or any other class are 
concerned, ought in all possible cases to be conducted without the Mahomedan law officer, 
and with the assistance of a jury under the above provisions. A futwa on any point of Ma- 
homedan law may, if necessary, be required without tho attendance of the law officer on 
the trial. 0. O. No. 181 of vol. 2. W. P. 

1246. The law does not require that the opinion of each assessor should be recorded se- 
parately, or indeed that any of them must be recorded in writing, unless particularly so desired 
by the assessor or the judge. But a roobakaree or written proceeding ought always to be 
filed in the record of the trial, appointing assessors or jurors, and distinctly stating the 
clause of the law under which they are appointed, and are to take a part in the trial. And, in 
the case of assessors, the record of the trial should contain a clear statement that the assessors 
gave their opinions separately, and that the opinions were discussed, and then recorded at 
^eir desire or that of the judge. Reports Z. P. 1852, part 1, page 60. 

1247. A difference of opinion between the presiding officer and the jury or assessors 
does not render a reference to the nizamut adawlut necessary ; but the presiding officer is 
competent and required to pass final sentence under such difference of opinion under the 
same restrictions only as limit the issue of his sentence when he concurs in the verdict. 
Const. No. 783. 
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230 SUBJECTS RELATING TO THE CONDUCT OP CASES. 

1248. A trial having been commenced with the aid of the law officer, the judge cannot 
call in the aid of a panchayat Const. No. 835. 

1249. In the case of a postponed trial commenced before a jury, where it is impracti- 
cable from deatli or other cause to procure the attendance of all persons composing the jury, 
new' jurors should be appointed in the room of those whose attendance cannot be procured, 
and the former evidence should be read over to them. Const. No. 828. 

1250. But in a case in which the prisoner was tried on five different counts by asses- 
sors sitting with tlie session judge ; and after the plea of the prisoner was recorded, and wit- 
nesses examined in support of the three first of them, the session judge called in other asses- 
sors in consequence of the illness and inability to attend of the assessors who first sat; and in 
which on the completion of the trial, the verdict on the three first counts was delivered by 
the first set of assessors, and on the remaining two counts by those who last sat ; it was 
held that the employment of two difl'crcnt sets of assessors, under the circumstances, was 
illegal. N. A. R. vol. 5, page 87. 

1251. No power is given to the judge by the above provisions to compel the attendance 
of persons, who are reluctant voluntarily to render their services. He is empowered to 
invite the services of natives as arbitrators, assessors, or jurors, but by no means to compel 
them. There are always officers of respectability attached to the court, law officers, sudder 
ameens, or principal sudder ameens, who can be invited to act as assessors, and on whose 
part there can be no reasonable ground for declining compliance with such an invitation. 
C. O. No. 127 of vol. 2. 

1252. An East Indian, ^^ho by reason of his descent is not a British subject within the 
meaning of the existing laws, is eligible to be employed as a juror or assessor on the trial of a 
native of India, whether of Hindoo or Mahomedan persuasion, or of persons belonging to the 
same class as himself. Const. No. 1019. 

1253. It is, in the opinion of the court, highly inexpedient to compose a jury entirely 
of vakeels, and mokhtars, or of less than three persons. C. O. No. 52 of vol. 4, para. 7. 
W. F. The best jurors, if they can read and write, are men from the mofussil, ignorant of 
the chicanery and practice of the courts. The duty should be made as little irksome as 
possible ; and the leading zumeendars of wealth and local influence should be induced to 
render assistance on special occasions. C. O. Govt Bengal, No. 27, July 7, 1855. C. O. No. 18, 
July 9, 1855. L. P. 


SECTION XXV. 

OF POSTPONED TRIALS. 

1254. If the attendance of any witness on the part of the prosecutor or the prisoner, 
whose evidence the law does not allow to be taken by commission, cannot bo procured, or if 
any witness cannot be found, the judge may postpone the trial (until the next circuit), pro- 
vided there appears sufficient cause for so doing. If the attendance of such witness cannot 
then be procured, or if he has not been found, the judge may in like manner postpone the 
trial a second time. But if the judge and his law officer are of opinion that the evidence of 
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any witness or witnesses, who are absent, is not necessary, they are to complete the trial 
without it. Beng. Reg. IX. 1793, sect. 49. Ced, Prov. Reg. VIL 1803, sect. 17. 

1255. As it may frequently occur, that a trial postponed by one judge for further 
evidence is concluded before another judge, it is incumbent on the former to record his 
reasons at large for directing the postponement, with the specific points on which furtlier 
evidence is required, and any observations upon the credit of the witnesses already examined, 
or other remarks upon the evidence already taken, which may appear requisite for the infor- 
mation of the latter. C. O. No. Ill of vol. 1. 

1256. When a trial is postponed, the cause of postponement should be entered on the 
proceedings. N. A. R. vol. 6, page 18. 

1257. When the trial was commenced by one session judge, and all the evidence was 
recorded before him, except as to an alibi pleaded by one prisoner ; and the judge consider- 
ing that this alibi, if established, might shake the credibility of the direct evidence against 
a number of the other prisoners, postponed the trial as respected ail those prisoners ; and 
placed on record his reasons for postponement, recording also in the office a full state- 
ment of his view of the evidence already taken respecting the jirisoners for the information 
( as he was himself about to leave the station) of the judge who would have to take up the 
postponed case; and the judge succeeding him took the fresh evidence that had been called 
for in oi>en court in the presence of the prisoners ; and then having read tlie whole record of 
evidence previously taken, with the former judge’s recorded remarks, proceeded as usual ; — 
the court held that the mode of procedure was strictly legal. N. A. R. vol. 6, page 165. 

1258. There is no rule or order which requires that, in cases of the non-attendance of the 
prosecutor before the sessions court, the trial must be postponed for two successive sessions, 
and the prisoner not discharged until the prosecutor fails to attend at a third session. Tlie pro- 
visions of the regulations above quoted are expressly applicable to witnesses only ; and with 
regard to them a discretion is vested in the judge to postpone the trial or not, according as 
he and the law officer are of opinion that the evidence of the absent witnesses is necessary or 
otherwise. With regard to the case of absent prosecutors, for which there is no express 
rule in the regulations, a discretion should be exercised by the judge according to the nature 
and circumstances of each case : if both prosecutor and witnesses arc absent from any cause 
which is not likely to prevent their attendance at a future period, tlie trial should be post- 
poned, the magistrate being directed to adopt every practicable measure for causing their 
attendance, and the prisoner be admitted to bail, or kept in custody, as the judge under 
cL 2, sect. 9, Reg. IX. 1807 may deem it proper to direct: but if there is no prospect of 
the future attendance of either* prosecutor or witnesses in support of the prosecution, the 
prisoner should be acquitted, and discharged with or without security, as may appear proper 
in consideration of the magistrate’s proceedings on the commitment. If, however, the 
prosecutor only is absent, and his witnesses in attendance, the judge should instruct the 
magistrate to appoint some person on the part of government to conduct the prosecution. 
A judge on circuit may direct the removal of a trial with the prisoner, prosecutor, and 
witnesses, to another station of jail delivery, if he see urgent and special grounds for direct- 
ing such mode of procedure. 0. 0. No. 199 of vol. 1. Const. Nos. 200 and 256. 


Judijo to record 
his iTftsons for 
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Fact of postiiom - 
ment t<) ho record- 
ed. 

Mode of proce- 
dure, if a trial he 
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UulCR for proee - 
dure in the absence 
of the prosecutor, 
oroflmth the prose- 
cutor and v\ itnessesj. 



282 


81 TBJFCT 8 REtATINO TO THE CONDUCT OF CASES. 


Trial nrt to b« 1269. No Criminal trial is to be postponed by a sesssion judge beyond the session of jail- 
than six months, delivery, which may be held next after the expiration of the period of six months from the 
date of commitment, except when, for special reasons, the session judge may be of opinion, 
that it should be again postponed ; when he will report the circumstances under which it has 
already been postponed, and the grounds on which he has formed his opinion, for the orders 
of the nizamut adawlut €• O. No. 132 of vol. 2 ; and No. 45 of rules for session judges 


Judge on circuit 
to take up first the 
postponed cases ; 
and to require from 
magistrate an ex- 
planation of the 
cause, if there is 
any delay. 


in Appendix D. 

1260. At the commencement of each session the magistrate is to lay before the judge a 
statement of all cases, which have been referred back by the nizamut adawlut for further in- 
quiry or information, as also all trials which have been postponed at the preceding session ; and 
the judge is immediately to proceed on trials of this description, supposing of course the further 
investigation to have been completed by the magistrate, and the trials to be in every respect 
ready, in preference to the cases included in the magistrate’s regular calendar, forwarding 
such as are referrible to the nizamut adawlut with the least practicable delay. If the 
magistrate has not held the further inquiry required, the judge is to call upon him for an 
explanation of the cause of delay ; and in cases referred back by the nizamut, the magistrate’s 
explanation with the judge’s opinion of the sufficiency or otherwise of the same is to be for- 
warded for the information and orders of that court. A similar report is to be made in other 
cases, when the judge considers it necessary to bring the magistrate’s conduct on the occasion 
under the notice of the court. C. O. Nos. 121 and 153 of vol. 1. 


»«?iiggestion for 1261. A judge on circuit should, whenever practicable, try those cases first, which have 
the fiioidispoMiiof had rise at the greatest distance from the sudder station, in order that whenever any more 
witnesses or inquiries are requisite to complete the trials, there may be time for a reference 
to the thanadar, before the nearer commitments are finished. C. O. No. 173 of vol. 1. 


SECTION XXVI. 

OF FUTWAS AND SENTENCES. 

Futwa- 1262. A futwa on any point of Mahomedan law may, if necessary, be required without 

the attendance of the law officer on the trial. 0. O. No. 181 of vol. 2. fV. P. 

though absent. 

Magistrate may 1263. In any Case of doubt, when the regulations contain no specific enactment on the 
dou^ **** in question, the magistrate should take a futwa from the law officer, and proceed in 

conformity with his exposition of the Mahomedan law. Const No. 891. 

The interference 1264. It was considered highly improper and unjustifiable in a magistrate to direct the 
^th^^fotweSTdeii! government pleader to communicate with the law officer, over whom, in his capacity of 
ieiSons'^^topro* officer of a court of circuit, he had no control, on a matter relating to a futwa delivered 
in a trial before the court of circuit Const No. 631. 

Tto lew offi<w 1265. Law officers are to be careful to specify in their futwas the crime, which they 

is to spedfjr the ,, 1.11.1,. . , , 

crime of which the consider to be established against a prisoner declared liable to punishment, whether die 
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conviction be founded on full legal proof, or on presumptive evidence ; and to use the proper to^use the 

term, which has been appropriated in the Mahomedan law, or by usage, to designate the pw>per term, 
offence of which the prisoner is convicted. As, for instance, the crime of robbery should not 
be denominated gharutguree^ as that is an ambiguous term which might be applied to acts of 
plundering distinct from robbery. 0. O. Nos. 101 and 104 of vol. 1. 

1266. The judge should always require a more specific futwa from the law officer as to i^w officer to spe- 
the nature and degree of shoohuh established against a prisoner, whenever the original presumption, 
futwa in the case is doubtfully expressed. C. O. No. 117 of vol. 1. 


1267. A futwa convicting upon strong presumption (zun^-gkalih or shoohuh-^Ueuwee) is a futwa of strong? 
a futwa of conviction : and a session judge concurring m such conviction in a case ot futwa of convic- 
burglary or theft attended with murder, or wounding or corporal injury endangering life, 

must pass sentence of 39 stripes and imprisonment in transportation for life, and refer the 
trial to the nizamut adawlut, suspending the issue of his sentence. Const. No. 558. 

1268. A law officer having declared in his futwa, as a ground fur the acquittal of a not^erUMiIat^s 

prisoner, that he might have concealed his knowledge of a dacoity from fear, and that it ^^ 010 ^ 

was inexpedient to punish him, lest it should deter other offenders from giving information, dan law ; 

the nizamut adawlut hold that ho had exceeded his duty, and that he should not have 
referred to matters having no connection with Mahomedan law. N. A. R. vol. 2, page 142. 


1269. In a trial for perjury, it was held that the futwa of the law officer, convicting the but may define the 
prisoners of different degrees of guilt and consequently awarding a different amount of the^^rison- 
j)unishment to each, was not objectionable on that score ; neither was it impugnable on the orpunishment^pre- 
ground of its specifying tazeer with tusUeer as the nature of the penalty incurred, inasmuch 
as by the Mahomedan law tusheer forms part of the punishment of perjury. N. A, R. vol. 5, 
page 58. 


1270. On trials for murder, the law officers are to deliver their futwa, or law opinions, 
upon the case according to the doctrines of Yoosuf and Mahomed. Beng, Reg. IX, 1793, 
sect. 60. Ced. Prov. Reg. VII. 1803, sect. 19. 


In cases of mur- 
der, futwas to bo 
jfivon according to 
the two dit»ciples. 


1271. Under the Mahomedan law a futwa of death by seasut cannot be })ronounced on , a futwa of death 

. by seasut cannot bo 

any but a murderer, tliough some authorities recognize, in abstract terms, the right of the pronounced cm any 
, , but a murderer. 

ruling power to extirpate evil doers generally. N. A. R. vol. 2, page 4 IS. 

« 

1272. In all sentences of punishment passed by the sessions court, the judge is to transmit Copy of futwa of 

... n \ i* conviction to bo 

to the magistrate, with the warrant for the execution of the sentence, a copy ot the tutwa seat to mag-i!*trate. 

delivered by his law officer : and, in the case of sentences passed by tJie nizamut adawlut, a 

copy of the futwa of the law qfficers of that court. C. O. No. 1H5 of vol. 1. 


1273. The law officer of the sessions court is always to be furnished with a copy of any 
futwa delivered by the law officers of the nizamut adawlut in cases referred to that court, to ^ent to 

law officer ot ses- 

C. O. No. 101 of vol. 1. sions court. 


1274. A session judge has no authority to alter his sentence once passed ; he must Sentences, 
report the case for the consideration and orders of the nizamut adawlut* Const. Nos. 629 


Sentence onco 


and 643. 


passed cannot oo 
altered. 


3 M 
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SUBJECTS RELATING TO THE CONDUCT OF CASES. 


Sentoocd to be 
pasned in the most 
public manner. 


The regulations 
supersede Maho* 
medan law. 


A promise not to 
prosecute does not 
bar a capital son- 
tence. 


Capital sentonro 
not usual, if body 
be uot found. 


The punishment 
of mutilation is 
not to b(* udjudjfed • 
rules for commuta- 
tion. 


Judge raav ex- 
empt from labor. 


1275. The session judges should inyariably make it a rule to pass sentence upon 
prisoners in the most public manner, and to explain to them the enormity ol their crimes ; 
and they should take the opportunities thus presented to them in crowded courts of explain-* 
ing the provisions of such penal enactments, as may have been recently passed by the 
government, and are but imperfectly known or understood by the community. C. O. 
No. 160 of vol. 1. 

1276. In cases where a stated penalty is prescribed for an offence, as well by the regu- 
lations as by the Mahomedan law, the provisions of the latter are superseded. N. A. R. 
vol. 1, page 262. 

1277. A promise made by the prosocutor not to prosecute was not considered sufficient 
to bar a capital sentence in a case of murder, as such promise did not affect the credibility 
of the evidence generally. N. A. R. vol. 2, page 96 : and vol. 3, page 69. 

1278. It is not usual to pass sentence of death, when the body of the murdered person 
has not been found ; but a capital sentence has been passed when the fact of his death is well 
established, and the disposal of the body satisfactorily accounted for. Reports Z. P. 1851, 
page 171 ; 1852, part 2, page 893 ; and 1856, part 1, page 830, 

1279. No criminal is to suffer the punishment of mutilation. If a prisoner is sentenced, 
in conformity with the futwa of the law officer, to lose^wo limbs, instead of being made to 
undergo such punishment, lie is to be imprisoned and kept to hard labor for fourteen years ; 
and if any prisoner is so sentenced to lose one limb, ho is, in lieu of such punishment, to be 
imprisoned and kept to hard labor for seven years. The judge, accordingly, when any 
prisoner is sentenced to suffer mutilation, is to commute such punishment for imprisonment 
and hard labor for the term above prescribed, and to issue his warrant to the magistrate for 
that purpose. Deng, Reg. IX. 1793, sect. 51. Ced, Frov, Reg, VII. 1803, sects. 20 
and 21. 

1280. A session judge may insert an exemption from hard labor in the warrants issued 
by him to the magistrate in cases wlierein, on consideration of the rank or situation in life of 
any person sentenced to imprisonment, ho considers him to be an improper subject for hard 
labor. C. O. No. 44 of vol. 1. 


If judge iric', caso 1281. When the session iudge quashed a conviction by the magistrate on the ground 

within the oompc- . i i i i i i t i i • ” 

fence of the ma- tuat the offcnce charged was beyond his competence, and directed the commitment of the pri- 

gistrate, he should , . i . p i . • -i. J' 

confine his award soncr to the sessions, wheii in tact tlie magistrate was quite competent to dispose of the 
jwcwribed tr> “the case liimself, thc court reduced the order of the sessions court by re-affirming the order of the 
magistrate. Reports Z. P. 1852, part 1, page 211. See also para. 1005. 


The measure of the 
sentence should not 
depend on the full- 
ness or incomplete- 
ness of the proof. 


1282. In a trial for murder the session judge recommended a sentence of 14 years’ 
imprisonment. The court observed that the reason for proposing a punishment so dispro- 
portionate to the offence was not apparent, unless the judge had suffered misgivings of the 
prisoner’s guilt to qualify the measure of the sentence. Such practice is not to be justified 
on any sound principle. Incompleteness of proof of guilt does not render a prisoner 
an object of lighter ])unisliment than ordinary ; it entitles him to his unconditional release. 
Reports fV. P. 1851, page 92. A doubt regarding the trustworthiness of the evidence 
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may be a reason for its total rejection ; but is no groimd for a mitigation of punishment. 
Reports W. P. 1856, part 1, page 122. 

1283. Whenever a session judge proposes a sentence of perpetual imprisonment in the 
Alipore jail, he is to record his reasons for not recommending a sentence of transportation for 
life. Under C. O. No. 130 of vol. 3, L. P. the judge was directed invariably to recommend 
transportation for life instead of imprisonment for life; but this rule is no longer required to 
be observed, in consequence of the enactment of Act XIV. 1844, which authorizes a single 
judge of the sudder court to pass sentence of transportation beyond sea for life against a 
prisoner recommended to bo imprisoned for life. C. O. No. 229 of vol. 3. L. P. 

1284. On trial, the session judge is attentively to consider the futwa, placed on record 
by the law officer, and if it appears to him consonant to natural justice, and also conform- 
able to the Mahomedan law, ho is to pass sentence in the terms of the futwa (except in cases 
in which ho is expressly directed not to pass sentence) and to issue his w arrant to the magis- 
trate for the execution of it without further reference or delay. Provided, however, that in 
all cases where a prisoner is condemned by such sentence to suffer death, or imprisonment for 
life, the judge is to transmit a copy of the sentence, and of all the papers and proceedings 
read or recorded during the trial to the nizamut adawlut, and is not to execute such sentence, 
but to wait the final sentence of that court Beng. Reg. IX. 1793, sect. 47. Ced. Proo. 
Reg. VII. 1803, sect 15, cl. 1. 

1285. It is competent to a session judge to refer to the nizamut adawlut any trial in 
which he considers the sentence, he is empowered to pass, inadequate to the guilt of the 
prisoner, anything in the existing regulations to the contrary notwithstanding. Act XXXI. 
1841, sect. 6. Reg. VI. 1831, sect. 12. In such case ho is not to pass sentence. Reports 
W. P. 1854, part 2, page 747. 

1286. When the judge disapproves of any part of the proceedings held on a trial, or of 
the futwa delivered by the law officer, he is not to pass sentence in such ca.ses, but is to 
complete the trial, and transmit to the nizamut adawlut a copy of all the proceedings, and 
the futwa of the law officer, with a separate letter stating the grounds of his disapproval, and 
wait the sentence of that court. Beng. Reg. IX. 1 / 93, sect. 53. Ced, Proo. Reg. VII. 
1803, sect. 22. 

1287. In a case, in which the futwa convicted the prisoners of shibih-umd and declared 
them liable to deyut, the session judge, considering the prisoners guilty of aggravated 
culpable homicide, referred the case. The nizamut adawlut held that the common accep- 
tation of the term shiheh-umd is culpable homicide ; and that the difference of opinion in 
regard to the aggravation was net a legitimate ground of reference. N. A. R. vol. 5, page 63. 

1288. It is not a legitimate ground of reference that the judge and law officer differ in 
regard to the degree of guilt of the prisoners, as no distinction between principals and accom- 
plices is recognized in the regulations, accomplices being liable to the same punishment as 
principals. Reports L. P. 1852, part 1, page 394. 

1289. In a case of dacoity attended with murder, in which the principals had 
been previously convicted and sentenced by the nizamut adawlut it was held unneces- 
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tho principals hav- 
ing oeen already 
aentcucedby the 
nizamut. 

Recapitulation of 
roferriole trials. 


In what trmU 
referred the iinlpe 
m not to pn&s hen- 
ten (•<* ; 

Reports W. J\ 
is.'ij, 2 , page 
747 

and in w’hnt cases 
he l^ to pass sen- 


bu< ‘•uch sentence 
is not final in re- 
fernble cases. 


8 o, when an ac- 
complice is con- 
victed, 111 a case 
referred as to the 
principal ; 


but accomplice, 
if acquitted, to bo 
released at once, 
although case re- 
ferred. 


If the session 
judge differs from 
law officer ag to 
some oftheprisoD- 


sary tp refer the trial of certain accomplices convicted of privity only. N. A. R. vol. 5, 
page 17. 

1290. Under the above rules the sessions courts are to transmit to the nizamut adawlut 
all trials, in wliicli the prisoner or prisoners are convicted and liable to a sentence of perpe- 
tual imprisonniont, or death; as well as in all cases, wherein the judge disapproves the futwa 
given by the law officer, and has not been expressly authorized by this or any other regula- 
tion to pass sentence, notwithstanding such futwa, either for the punishment of the prisoner, or 
for liis accpiittal and discharge either with or without security. Reg. LIII. 1803, sect 6, cl. 1. 
So, if the sentence within the competence of the judge appears inadequate, [para. 1285.] 

And other grounds of reference will bo found below: if the judge differs from the 

law officer on a point not provided for in the regulations; [para. 1295.] — or regarding the 
exposition of a point of law; [para. 1296.] — or if the law officer rejects material evidence; 
[paras. 1297 and 1298.] — or if the law officer acquits and judge convicts; [para. 1300.] — or 
if the judge convicts on one count, and the law officer on another, [para. 1301.] So, if the 
futwa is dispensed with, and the crime of which the prisoner is convicted bo one, which 

the judge is not specifially empowered by the regulations to punish; [para. 1312.] 

as in a case of fraud. [Reports JF. P. 1851, page 25.] 

1291. In trials referrible to the nizamut adawlut if the judge disapprove the futwa given 
by the law officer ; or if the prisoner or prisoners convicted, or any of the prisoners convicted 
on the same trial, be liable to a sentence of death; [or if he considers the sentence, which he is 
empowered to pass, inadequate to the guilt of the prisoner ;]* the judge is not to pass any sen- 
tence (except for the acquittal and discharge of any prisoners not convicted), but is to transmit 
the trial, with his opinion thereupon, for tlie sentence of the nizamut adawlut. If the judge 
concur with the law officer in the conviction of the prisoner, or prisoners, and none of them be 
liabletosentenceofdeath, the judge is to pass sentence on the prisoner or prisoners so convict- 
ed as directed above. But such sentences, in all trials referrible to tho nizamut adawlut are 
not to be deemed final, nor is any warrant to be issued for carrying the same into execution, 
until they be confirmed by the nizamut adawlut. Moreover, whenever tlie trial of a princi- 
pal in any crime may be referred for tho sentence or confirmation of the nizamut adawlut 
whether under the present or any other regulation; and an accomplice in the same crime has 
been broiiglit to trial and convicted at tlie same time as the principal ; the session judge is 
not to carry into execution his sentence upon the accomplice so convicted ; but is to wait the 
confirmation or final sentence of tho nizamut adawlut as well respecting the accomplice as the 
prin( ii)al.(a) Provided, however, that this restriction be not understood to prevent the 
judge from passing a final sentence of acquittal upon any prisoners charged as accomplices, 
wlioin he acquits of such charge, in concurrence with the law officer; or from directing the 
release of any prisoners so acquitted, notwithstanding the reference of the trial of the principal 
to the nizamut adawlut. Reg. LIII. 1803, sect. 6, cl. 2. 

1292. Whenever a criminal trial is referrible to tho nizamut adawlut by reason of the 
session judge differing in opinion with his law officer as to the conviction or acquittal of one 

(a) Under this pro^i!-ion the session judge has no discretion to convict and sentence an accomplice, because the principal 
is not on trial, in a case which is necessarily referrible to the audder court, as in murder. Reports L. P. 1854, part 2, page 725. 
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or more prisoners incladed in the same trial ; the sentence in which^ in regard to the other 
prisoners^ is within his competence under the regulations in force ; it is necessary for the 
nizamut adawlut to revise only such parts of the proceedings on the trial as relate to the prisoner 
or prisoners in respect to whom the reference is made. In such cases therefore the session 
judge is required to pass such sentence as he deems just and proper, and within his compe- 
tence, in regard to those prisoners whom he convicts or acquits in concurrence with the futwa 
of his law officer : and in his reference to the nizamut adawlut regarding any other prisoners 
included in the same trial, Jbe is enjoined to state specifically his opinion on the guilt or inno- 
cence of the prisoners, with the grounds of his differing from the futwa ; as also to point out 
in his report, accompanying the trial, those parts of the proceedings or evidence which may 
affect the prisoners, in respect to whom the case is referred, for the consideration and sentence 
of the nizamut adawlut(^ a ) Reg. IX. 1831, sect 4, cl. 3. 

1293. In such cases the session judge is to suspend execution of any sentence of punish- 
ment which he passes in concurrence with the law officer, until the final sentence or orders 
of the nizamut adawlut have been received upon the trial referred to that court. Nothing in this 
regulation is intended to preclude the nizamut adawlut from revising the whole proceedings in 
the cases in question, if there appear sufficient grounds for so doing. Reg. IX. 1831 , sect 4, 
cl. 6. 

1294. Under the above provisions a session judge ought in all cases, in which he concurs 
w ith his law officer in the conviction of any of the prisoners, to pass sentence upon such pri- 
soners, but to suspend the execution thereof, until he receives the final sentence or orders of 
the nizamut adawlut upon the whole trial. In a case wherein the judge convicting the prisoners 
neglected to do this, the proceedings were returned with directions to pass sentence, and to 
re-submit the trial for the orders of tlie court in the matter of those prisoners, in whose acquit- 
tal he had not concurred with tlie futwa of his law officer. In another case when the judge 
acquitted one prisoner in opposition to the futwa, but did not pass sentence on the others in 
whose conviction he concurred, the nizamut agreed in the acquittal of the former, and order- 
ed his immediate discharge, but directed the judge to dispose of the rest of the prisoners. 
N. A. R. vol. 4, page 330 ; and vol. 5, page 139. 

1295. In a case in which the law officer convicted a prisoner of the act charged, but 
declared him not liable to any punishment, the nizamut adawlut held that the judge could 
not pass sentence of punishment and that all trials must bo referred to the nizamut adawlut, 
wherein the judge differs from the futwa of the law officer on any otlier grounds than those 
especially provided for in the regulations. N. A. R. vol. 3, page 230, 

1296. The session judge is to refer to his law officer all questions relating to points of 
law, that may arise during the course of any trial ; and respecting which no specific rules 
have been enacted by the governor general in council ; and is to regulate his proceedings by 
the opinions which are delivered by such officer. Where such opinion appears to the judge 
contrary to the principles of natural justice, or to the Mahomedan law, he is nevertheless 

(a) The same nile was prescribed by Const. No. 484. dated June 6. 1828, under the regulations at large, and 
particularly with reference to cl. 2, sect. 6, Reg. LIII. 1803, which is given above in para. 1291. 
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SUBJECTS EBLATINQ TO THE CONDUCT OF CASES. 
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(in cases not provided for by the regulations) to be guided by them ; and after completing 
the trial, and obtaining the futwa of the law officer upon the case, he is, without passing 
sentence upon it, to transmit the proceedings and futwa to the nizamut adawlut, with a 
separate letter stating his objections to such opinions or futwa, and to wait the sentence of that 
court.(a) Benff* Reg. IX, 1798, sect. 54. CetL Prov, Reg. VII. 1803, sect 23. 

1297. The religious persuasion of witnesses is not to be considered as a bar to the con- 
viction or condemnation of a prisoner ; but in cases in which the evidence given on a trial 
would be deemed incompetent by the Mahomedan law, solely on the ground of the persons 
giving such evidence not professing the Mahomedan religion, the law officer is to be required 
to declare what would have been his futwa, supposing such witnesses had been Mahomedans. 
The judge is not to pass sentence in such cases, but is to transmit the record of the trial, 
with the futwa directed to bo required from the law officer, to the nizamut adawlut, which 
court, provided they approve of the proceedings held on the trial, are to pass such sentence 
as they would have passed, had such witnesses been Mahomedans. Beng, Reg. IX. 1793, 
sect 56. Ced. Prov. Reg. VII. 1803, sect 25. 

1298. If the evidence of a witness on a criminal trial before a sessions court is declared 
by the Mahomedan law officer inadmissible, on the ground of the witness being a police 
officer, or an officer of government of any description ; or on any other ground of exception in 
the Mahomedan rules of evidence, which appear to the judge unreasonable and insufficient ; 
the judge is to cause the examination of the witness to be taken, notwithstanding the excep- 
tion stated by the law officer ; and is to require the latter, on the completion of the trial, to 
declare in his futwa the sentence to which the prisoner would have been liable, if the evidence 
of the witness or witnesses objected to had been admissible under the provisions of the 
Mahomedan law. In such cases, however, if the conviction of the prisoner depend exclusively 
or principally upon the evidence of the witness or witnesses objected to by the law officer, 
the judge is not to pass any sentence ; but is to refer the trial to the nizamut adawlut ; which 
court, after taking a futwa from its law officer, is empow'ered to pass such sentence as may 
be deemed just and proper, under the regulations in force. Reg. XVII. 1817, sect 5. 

1299. Under the above rule, in a case in which the conviction of a prisoner rested prin- 
cipally upon the evidence of two females, whose testimony the law officer considered insuffi- 
cient for conviction, it was held incumbent on the session judge to refer the case for the 
orders of the nizamut adawlut Const No. 1045. 

1300. When a person charged with a criminal offence, and brought to trial before a 
sessions court, is acquitted of the charge by the futwa of the Mahomedan law officer present 
at the trial, and the judge before whom the trial is held, on full consideration of the evidence, 
and of all the circumstances of the case, is of opinion that the proof against the prisoner, 
whether founded on his free and voluntary confession, or on the testimony of credible 
witnesses, or on circumstances of strong presumption, is sufficient to convict the prisoner of 

(a) If the seRsion jud^e considers the prisoner guilty of the charge preferred against him, but doubts whether he can he 
convicted under the law, it is the practice for him to refer the ease for the final orders of the ludder court, with a fall report, 
stating his own opinion on any points of law arising therein regarding which he is in doubt. 
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the whole, or any part of the charj?e, so as to render him a proper object of punishment, the 
judge is not to pass any sentence 5 bnt is, as directed by the regulations in all cases wherein 
a judge disapproves of the futwa of the law oflScer, to transmit without delay the whole of the 
proceedings on the commitment and trial, with the futwa of the law officer, to the nizamut 
adawlut ; and is to state in a letter to that court the specific crime or crimes, which he 
considers established against the prisoner. Reg. XVII, 1817, sect 2 . 

1301. In the event of a prisoner committed on two counts being convicted on only one . So, if judge con- 
count by the session judge, and only on the other count by the law officer, the judge OTunt,“Md'‘i 8 w““‘‘ 
is not competent to pass sentence, but should refer the trial to the nizamut adawlut other! 

Const No. 971. 


1302. In a case of conviction by the law officer of robbery with attempt to murder, the Examples of re 
trial must necessarily be referred to the nizamut adawlut, whether the judge concurs in or 

dissents from the futwa. N. A. R. vol. 2 , page 264. 

1303. All cases of burglary attended with corporal injury in such degree as to endanger 
life must be referred for the final orders of the nizamut adawlut, under cl. 4 , sect. 8 , 

Reg. XVII. 1817. N. A. R. vol. 4, page 284. 


1304. Under the provisions of Reg. XVI. 1825, the case of a chokeedar convicted of 
dacoity is not necessarily referrible to the nizamut adawlut. N. A. R. vol. 5, page 68 . 


Examples oftri- 
ftU not r^errible. 


1305. A conviction on a charge of administering intoxicating drugs is not necessarily' 
referrible to the nizamut adawlut. The provisions of cl. 4, sect. 8 , Reg. XVII. 1817 refer to 
persons guilty of administering drugs of such a nature as to endanger life. N. A. R. vol. 5, 
page 121. C. O. No. 64 of vol. 3. 

1306. A session judge, concurring with the assessors in a verdict of justifiable homicide, inacasoof justi. 
referred the trial to the nizamut adawlut, because the prisoner had concealed the body of the 

deceased. This, besides that it had formed no portion of the charge, was deemed an insufficient ^^oaied 

ground of reference. N. A. R. vol, 6 , page 78. 

1307. In all trials, wherein the Mahomedan law officer considers the prisoner liable to Discretion- 
discretionary punishment {tazeer^ acoohuU or seastU), his futwa is to declare the same gene- “y punish- 
rally, with a statement of the grounds on which the prisoner is adjudged subject to dis- 

cretionary punishment ; leaving the measure of punishment in such cases to be determined ofconvic- 

by the session judge before whom the trial Is held, or by the court of nizamut adawlut, under mea«ure of pumsu- 
the provisions contained in this or any other regulation. Reg. LIIL 1803, sect 2 , cL 1. ^ thejud^re. 

1308. If the crime, for which tlie prisoner is declared liable to discretionary punishment, Sentence to be 
in such cases, has been specifically provided for by any existing regulation, denouncing 

the penalty to bo adjudged on proof of the commission of such crime; and the judge before 
whom the trial is held considers the crime to have been established against the prisoner, 
whether by his free and voluntary confession, or by the testimony of credible witnesses, or 
by strong circumstantial evidence ; he is to sentence the prisoner to suffer the punishment for 
such crime prescribed by the regulations ; or, if the case be referrible to the nizamut adawlut, 
to transmit the trial, with his opinion thereupon, to that court. Reg. LIIL 1803, sect, 2 , cl. 2 . 
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1309. If the crime, for which the prisoner is declared liable to discretionary punishment, 
has not been specifically provided for by any regulation denouncing the penalty to be adjudged 
on proof of the commission of it ; but is such as would have subjected the prisoner to the 
specific penalty of hudd or iisas, provided by the Mahomedan law, if he had been convicted 
by full legal evidence ; and the futwa of the law officer declares him liable to discretionary 
punishment in consequence of the evidence not being such as the Mahomedan laws requires 
for a sentence of Audd or iisas, though sufficient to convict the prisoner on strong presump- 
tive proof or violent presumption (ghalib^oo^zun)\ the judge before whom the trial is held, 
provided he concurs in the conviction of the prisoner, is to require the law officer to declare 
by a second futwa to what specific punishment ( of hudd or iisas ) the prisoner would have 
been liable under the Mahomedan law, if he had been convicted by full legal evidence ; and 
is to proceed thereupon to pass sentence according to such second futwa ; (commuting the 
punishment if any regulation requires it ;) or, if the case be referrible to the iiizamut adaw- 
lut, he is to transmit the trial with his opinion to that court. Reg. LIII. 1803, sect. 2, 
cl. 3. 

1310. The judge before whom the trial is held, is to proceed in like manner as directed 
in the preceding clause, when the crime of which the prisoner is convicted (whether upon 
full legal evidence, or upon strong presumptive proof) has not been specifically provided for 
by any regulation ; but would subject the prisoner to the specific penalty of hudd or kisas 
provided by the Mahomedan law, if the sentence against him for such penalty were not bar- 
red by some special exception, or scrupulous distinction (shoobah ), not affecting the nature and 
criminality of the offence, and evidently repugnant to the principles of equal justice, in conse- 
quence of which bar to a judgment for the specific penalty the prisoner is declared liable to 
discretionary punishment. In such cases the law officer is to declare by a second futwa to 
what punishment the prisoner would have been liable under the Mahomedan law for the 
crime committed by him, if the special exception or distinction, by which hudd or kisas is 
barred in the particular case, had not existed ; and the judge is to proceed thereupon as 
directed in the preceding clause. Reg. LIII. 1803, sect. 2, cl. 4. 

1311. Nothing in this section, however, is to be construed as authorizing a sentence of 
discretionary punishment exceeding, or equal to, the specific punishment prescribed by the 
Mahomedan law, in cases where such specific penalty is remitted or mitigated by the provi- 
sions of the Mahomedan law, in consideration of circumstances which alter the nature, and 
diminish the criminality, of the offence, unless such enhanced or equal punishment for the 
crime in question has been expressly denounced by some regulation in modification of the 
Mahomedan law. Reg. LIII. 1803, sect 2, cl. 5. 

1312. Whenever the futwa be dispensed with, and the crime of which the prisoner is 
convicted be one, which the judge is not specifically empowered by the regulations to punishj 
he is not to proceed to pass sentence, but is to refer the case for the consideration of the 
nizamut adawlut, stating at length in the proceedings the opinion of the panchayat, assessors, 
or jury, and his own opinion as to the crime proved, and the nature and extent of the punish-* 
ment, which should be awarded. Reg. VI. 1832, sect 4, cl. 1. 
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1313. Nor is any part of this regulation to be considered to authorize the infliction of 
any punishment whatever upon suspicion only (termed by the Mahomedan lawyers wuhniy 
skuk, or shoobuh zaeefah ) when the evidence against the prisoner is undeserving of credit ; or 
the presumption of his guilt, arising from credible testimony or circumstantial evidence, is 
weak ; and does not cgnount to the degree of strong and violent presumption held sufficient 
for conviction, and recognized as such in the Mahomedan law under the denominations of 
ghalib^oo-zuTii akbur^o^raee^ and shoobuh-u^cuwee^ or shoodeed. When the judge, before 
whom the prisoner is tried, does not consider him convicted on such presumptive proof, or 
on the evidence of credible witnesses, or on his own confession, he is not to sentence the 
prisoner to suffer any punishment, whatever may be the futwa of the law officer. But, 
upon proof of notorious bad character, the judge may direct the magistrate to detain the 
prisoner in custody, until he gives sufficient security for his future good behaviour and 
appearance when required. Reg. LIIL 1803, sect 2, cl. 6. 

1314. If the crime of wliich a prisoner is convicted, and for which he is declared liable 
to discretionary punishment has neither been specifically provided for by any regulation, nor 
by any stated penalty in the Mahomedan law ; and the judge before whom the trial is held 
considers the crime to have been established against the prisoner and deserving of punish- 
ment; he is to adjudge the prisoner, after consulting with the law officer respecting the 
measure of punishment which under the discretion left by the law, and the whole of the 
circumstances of the case, should be inflicted upon the prisoner, to suffer such punishment as 
appears adequate to his guilt, and the nature of the offence of which he is convicted ; not ex- 
ceeding corporal punishment of thirty-nine stripes, and imprisonment with hard labor for seven 
years. If in any instance this degree of punishment appears to the judge insufficient, in a case 
not specifically provided for by the Mahomedan law or the regulations, he is to transmit the 
trial with his sentiments thereon to the nizamut adawlut. Reg. LIIL 1803, sect. 2, cl. 7. 

1315. Under the above provision the session judge may award a pecuniary fine com- 
mutable to imprisonment. N. A. R. vol. 3, page 130. But he cannot award imprisonment 
and fine with further imprisonment in default of payment. Reports L. F. 1852, part 2, 
page 184 ; and 1855, part 1, page 729. Reports W, P, 1856, part 1, page 307. 

1316. In many cases of corporal injury, extending oven to inaihem, the law officers 
declared the prisoners on full conviction liable to hukoomut4^udl only, or a just award, which 
is construed by them to mean payment by the prisoner the expenses incurred for medicines 
and medical attendance by the party injured. Such reparation being considered wholly 
inadequate, it was enacted that the judge should, under such futwa, be competent to pass 
sentence of imprisonment for any period not exceeding seven years, with power to refer the 
record to the nizamut adawlut in any case in which they deem that degree of punishment inade- 
quate ; and that on receipt thereof the nizamut adawlut, after requiring a further futwa from 
their law officers, should pass sentence of imprisonment for such limited period of time, as 
under all the circumstances of the case may be equitable and just.(a) Reg. IV. 1822, sect. 6. 

(a) In a case, in which certain convicts, under sentence of perpetual imprisonment, were found g^uilty of assault and wound- 
ing, and declared by the law officer liable to tazeer as well as hukoomul^i-udl, it was held that the above provision does not 
preclude the judge from awarding corporal punishment under cl. 7, sect. 2, Reg. LI 11. 1803. N. A. R. vol. 2, page 302. 
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1317. Whenever a prisoner is brought to trial before a sessions court for two or more 
distinct offences, included in separate commitments, and is convicted at the same session of two 
or more offences, the prescribed penalties of which, under the regulations in force, exceed in 
the aggregate thirty-nine stripes and imprisonment for fourteen years ; but do not, for the 
crime established against the prisoner on anj’' one commitment, amoui^t to death or imprison- 
ment for life (in which case the trial would be referrible to the nizamut adawlut) ; the judge 
is authorized to reduce the prescribed punishment for the whole of the offences of which the 
prisoner is so convicted at the same session, so as not to exceed in the aggregate thirty-nine 
stripes and imprisonment in banishment from the district for fourteen years ; provided he is 
of opinion, on consideration of the several acts of criminality established against the prisoner 
arid the circumstances of each case, that the punishment above specified is sufficient If the 
judge, however, is of opinion that the prisoner is deserving of imprisonment for a longer 
period than fourteen years, he is to pass sentence in the several cases for the punishment 
prescribed by the regulations (except that the number of stripes to be adjudged against a 
prisoner at any one session does not exceed thirty -nine), and is to transmit the proceedings 
on each case, writli a report of the circumstances, and his sentiments upon the punishment 
which should be inflicted upon the prisoner, for the final sentence or order of the nizamut 
adawlut. Keg. XV. 1814, sect 2, cl. 1. 


1318. The principle of the above clause is also to be considered applicable to cases, in 
Action which prisoners, convicted and sentenced at a preceding session, are convicted at a subsequent 

session of another offence committed before their first conviction and sentence. But it is not 
meant to apply to any new offence committed by a person after his conviction of a former 
offence, whether the period of confinement to which he has been sentenced for his former 
offence has expired at the time of his committing the subsequent offence or otherwise. 
Reg* XV. 1814, sect. 2, cl. 2. 

ConsoHdatpd 1319. A Consolidated sentence for distinct offences must not exceed in amount the 

Within agprepate of aggregate of the penalties wliich might have been separately imposed. Reports W. P. 1854, 
separate sentcuccs. part 1, page 612. 

If the pri«»onerbe 1320. When a prisoner, committed or held to bail for trial before the sessions on two or 
conviction ^to ^the Diore distinct charges, is liable on one or more conviction to a sentence of imprisonment for 
ro^lrhr need not fourteen years ; and the farther charge or charges against the prisoner are not such as would, 
fortber^ha^e, ex- conviction, Subject him to a sentence of death or imprisonment for life, it is not requisite 

Sarg® wo"uirsub. the judge to try such additional charge or charges, unless there appears to be special and 

w^im^risonme^^^ sufficient cause for trying tlie same. But, whenever a judge exercises the discretion thus 
for life. vested in him, he is to report the same with his reasons to the nizamut adawlut in the statement 

transmittible to that court of sentences passed by the sessions court, or, if the trial held upon 
the prisoner is on any account referrible, in the letter accompanying such trial ; and it is 
competent to the nizamut adawlut to order a farther trial of the remaining charge or charges 
against the prisoner in all cases wherein that court may judge it proper so to direct Reg. XV. 
1814, sect 2, cl. 3. 
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1321. The provisions o^Reg. XVI. 1 825, (o) which declare the minimum punishment 
which a session judge can award in certain cases of robbery, do not alter the above provisions, 
under which the judge is competent to reduce the punishment of prisoners convicted of two 
offences to fourteen years’ imprisonment N. A. R. vol. 2, page 459. 

1322. When a prisoner is committed in several cases, it is imperative on the judge, 
under the above provisions, to try the whole or a sufficient number of the charges, until, upon 
a consideration of the several acts of criminality established against the prisoner, he is of 
opmion that a sentence of fourteen years’ imprisonment, is sufficient and adequate, and that 
no reason therefore exists for trying the remainder. Const. No. 1011. 

1323. A prisoner was committed in two cases, charged in the first with murder by 
poison, and in the second with administering poisonous drugs with intent to rob j and being 
convicted in the first and declared liable to seasut extending to death, the judge of circuit 
did not think it necessary to proceed to the trial of the additional charge, which could lead 
only to an inferior penalty; but the nizamut adawlut deemed it advisable to proceed with the 
trial as it might tend, if proved, to establish an assertion made by the judge, that « the prisoner 
was in the habit of travelling about plundering by means of administering poisonous drugs.” 

A. R. vol. 2, page 51. 

1324. TVhen a prisoner is charged with two or more distinct offences, the record of 
each trial should be kept separate ; and a futwa should be taken on each individual case, not 
on the whole collectively ; under each futwa the judge should record his assent or dissent ; 
and each of the trials should refer to the one last tried, which should include in its final order 
all the three cases. N. A. R. vol. 2, page 140. 

1325. When a prisoner is convicted of two offences, and labor is commutablo to a 
fine in only one of the two cases, the sentences should be kept distinct. Reports JV P. 1854, 
part 1, page 612. 

1326. Under the Mahomedan law it is said, that one punishment suffices for every pre- 
vious repetition of the same offence ; and this rule is strictly applicable to the specific punish- 
ment adjudged under a sentence of hudd; when extended to sentences of tazeer, it leaves a 
considerable discretion with the judge in apportioning the punishment to the number of 
offences committed, as well as to their degree of criminality. This consolidation of sen- 
tenced {tudakhil) would not militate against a due enforcement of the above provisions, if the 
judge were careful to make the law officer deliver his futwa in conformity with cl. 1, sect. 2, 
Reg. LIII. 1803, when the prisoner is liable to discretionary punishment. O. O. No. 140 

of vol. 1. 

1327. A case of burglary and theft was referred to the nizamut adawlut, because the 
prisoner was recommended to be transported for life in a case of dacoity transmitted at the same 
time : but, as he was acquitted of the latter charge, the former case was returned to the 
circuit judge to be disposed of in the usual manner. N. A. R. vol. 3, page 119. 

(a) These provislom were reeoinded by Beg. 1. 1831 i but the rule uppUes to aU laws which enact a minimum punish- 
rnent. 
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SECTION. XXXVII. 

OF CORPORAL PUNISHMENT. 


negulstioM 
awarding corporal 
pttoUhnioat are re* 
Bcioded. 


1328. All provisions of the [then] existing regulations, which authorize a sentence of 
corporal punishment by any court or any oflBcer exercising magisterial powers, are 
rescincled.(a) Reg. II. 1834. sect. 2, cl. 1. 


Such punishroont 1329. Whenever a case comcs before such court or officer, in whicli a prisoner would 
ld*ttS”'*impri- be liable to corporal punishment under the [then] existing regulations, in addition to the 
aonment. period of imprisonment limited by the regulations, it is competent to such court or officer. 

Powers of couAs. passing sentence, to direct an additional period of imprisonment, as follows: courts of nizamut 
adawlut, or courts of session and circuit, two years, — magistrates or joint magistrates, one 
year, — assistants, principal or other sudder ameens, one month. Reg. II. 1834, sect. 2, cl. 2. 


Powers of awis- 1330. Assistants exercising special powers cannot in any case award a longer term of 
^owora*'^*' imprisonment than one month in lieu of stripes. They are, however, at liberty, as in other 

cases in which they deem the prisoner deserving of a degree of punishment beyond their 
competency, to return the case to the magistrate for the issue of final orders, stating their 
own opinion thereon. C. O. No. 162 of vol. 2. Const. No. 883. 


stripes cannot 1331. A magistrate has no authority whatever to award corporal punishment [or a 
imprisonment in lieu thereof], where it is not expressly given to him by the regula- 
reKdati'o^s as the tioiis : his general powers of punishment, as laid down in sect. 19, Reg. IX. 1807, are limited 
Ec'rri'iuteuJn*! to fine and imprisonment. C. 0. No. 259 of vol. 1. 

So, police officers 1332. As burkundazes, cliokecdars, ^c. were not formerly liable for neglect of duty 
rmiiXtnUmrblv to strip^s in addition to imprisonment, the provisions of Reg. II. 1834, in prohibiting the 
fonncriy’’iwWe”to infliction of corporal punishment, do not authorize any addition to the period of imprison- 
/Ii*iinim»ouiuontr'* mcnt, to wliich the officers in question were liable previous to the issue of that enactm6nt(5) 
C. O. No. 238 of vol. 2. 


So, in a CRHc of 
fraudulent appro - 
pinatiou. 


Magistrate may 
always comtnuto 
stripes to a year’s 
impiisonment. 


1333. So, as corporal punishment could not legally be awarded in a case of fraudu- 
lently taking cash and bank notes from the treasury, additional imprisonment for two years 
in lien of stripes could not be awarded. Reports L. P. 1852, part 1, page 1 12. 

1334. A sentence of imprisonment for one year in lieu of stripes, in addition to a sentence 
of six months’ imprisonment, passed by a magistrate, is not illegal under the wording of the 
above provisions. Const. No. 1183. 


(а) By Act III. 1844, corporal punishment has been legalized in certain cases of petty theft ; but its provisions will be 
more appropriately noticed in the chapter of theft, than in this place. 

(б) By sect. 6, Reg. III. 1812, and sect. 9, Reg. XIV. 1816, chokeedars and other watchmen, and burkundazes 
and inferior police officers, were liable to corporal punishment instead of fine or imprisonment, ** provided the offender shall 
appear a fit object of corporal punishment, and the magistrate shall be of opinion that the inflietiion thereof will operate as a 
better esmmple than the penalties of fine or imprisonment.** 
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1335. A magistrate is competent, under the above provisions, to award imprisonment 
for a period of one year in lieu of corporal punishment, in addition to the term he is authoriz- 
ed to award under sect 5, Reg. XII. 1818, in the case of a convict making his escape. 
Const. No. 1184. 

1336. The above provisions do not exempt convicts, sentenced to labor in irons, from 
such moderate corporal punishment daring their imprisonment, as may be unavoidable for 
the maintenance of the discipline of tlie jails. Reg. II. 1834, sect. 6. 

1337. The session judge is not competent to award stripes under the foregoing section, 
that power being vested solely in the magistrate for the maintenance of discipline in the jail. 
Const. No, 1302. 

1338. All offences which are opposed to the maintenance of good order and discipline 
in the public jails (as those enumerated in sect 5, Reg. XIV. 18 16) are punishable with stripes 
under sect 6, Reg. II. 1834, when established against convicts sentenced to labor in irons. 
But it must be borne in mind, that the corporal punishment should be moderate, and that it 
should be inflicted only when it is thought to bo unavoidable for the maintenance of the disci- 
pline of the jail.” C. O. No. 235 of vol. 3. 

1339. Prisoners punished by the magistrate for breach of jail discipline cannot afterwards 
be tried forihe same offence, as any further punishment would be cumulative and therefore 
illegal. N. A. R. vol. 6, page 58. 

1340. No prisoner is to be flogged without the opinion of the civil surgeon being first 
taken as to whether the case is one in which that punishment can be safely administered. 
As a general rule, stripes should be inflicted upon the breech and not upon the back, proper 
measures being adopted to guard against the blows falling upon any other than the part intend- 
ed to receive them. C. O. Govt. Bengal, May 13, 1852. 

1341. Corporal punishment may not be awarded in cases of culpable homicide under 
sect. 7, Reg. XVII. 1817, which was merely intended to limit the term of imprisonment, in 
commutation of degut, to seven years. Const. No. 352. C. O. No. 293 of vol. 1. In ac- 
cordance with the spirit of this rule, the punishment of stripes was considered inappropriate 
in cases of wounding with intent to kill, and of assault attended with homicide and beating. 
N. A. R. vol. 2, pages 269, and 323. 


SECTION XXVIII. 

OF FINES. 

1342. No fines are to be imposed by any court of criminal jurisdiction, save and except 
to the use of government ; and whenever a fine to the use of government is imposed, the 
court who passes the sentence is at the same time, weighing all the circumstances of the 
case, to fix a definite period of imprisonment to be held as equivalent to the fine ; at the expir- 
ation of which the persons convicted are to be discharged, although they have omitted to 

3 p 
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imprisonment to be pay tlie fine. The imprisonment awarded by courts of session under this section, as an equi- 
Power of session val«nt for fines imposed by them, is to be temporary in all cases, and not for life ; and their 
• sentences are to be executed without reference to the nizamut adawlut Beng. and Ben. 

Reg. XIV. 1797, sect. 3, cl. 1. Ced. Prov. Reg. VI. 1803, sect. 31 ; and Reg. VII. 1803, 
sect. 39, cl. 1. 


in ease of fntwa of 
deyut : 

kutl-amdt 
shiheh^amd, 
kutUkhotOi 
kutl- kayeein-mo~ 
kam-ba-khotat 
kutl-ba-iubbub. 


in preneral 
restricLud. 


is un- 


1343. Whenever the law officer declares prisoners liable to deyvt, or pecuniary fines of 
any kind, for any other acts tlian murder and the several descriptions of homicide specified* 
in sect. 3, Reg. IV. 1797 (Ced. Prov. sect. 15, Reg. VII. 1803); the session judge is to 
commute at his discretion such degut, or fines, to imprisonment for such period as he thinks 
adequate to the offence ; and the sentences in such instances are to be carried into execution 
without reference to the nizamut adawlut, if for temporary imprisonment ; or referred to that 
court, if for imprisonment for life ; which at its discretion is to confirm the said sentences, or 
mitigate, or entirely remit, the imprisonment awarded. Beng. and Ben. Reg. XIV. 1797, 
sect. 4. Ced, Prov. Reg. VII. 1803, sect. 39, cl. 2. 

1344. The power of a session judge to fine is unrestricted as to amount, except when it 
is defined by any specific regulation (as in the case of dhurna by Reg. VII. 1820.) 
Const. No. 959. This rule is confined to the Lower Provinces, C. O. No. 227 of vol. 3. JV. P. 


1345. The nizamut adawlut is competent to impose fines to an -indefinite amount, com- 
mutable to a limited period of imprisonment. N. A. R. vol. 2, page 304. 

1346. In all cases, in which the magistrates impose fines, the imprisonment to be fixed 
by them, as equivalent to the fines, is not to exceed the period which they can award under 
their general power. Beng. and Beti. Reg. XIV. 1797, sect. 5. Ced. Prov, Reg. VI. 1803, 
sect. 31. Reg, IX. 1807, sect, 19. 

1347. If a regulation, prescribing a fine for any offence, is silent as to the mode in w^hich 
mode of levying guch fine is to be levied, it should be commuted to imprisonment under the above rules 

whenever the party on whom the fine is imposed neglects to pay it : — as in the case of 
persons illicitly cultivating salt churs, under sect. 12, Reg. I. 1824; — or of zumeendars 
neglecting to furnish lists of chokeedars, &c., under sect. 21, Reg. XIL 1807. Const. 
Nos. 388, and 1150. 


power of ni2amut 
adawlut. 


Power of magis- 
trate and attbib- 
tunts. 


If the ropulation 
is sdunt 08 to the 


Fines im- 1348. In all cases of fines by which offenders are or may be punishable by any magis- 

poaed by an trate, according to the provisions of any Act heretofore passed, or which shall hereafter be* 
^To bo levied by govemor general of India in council, it is lawful, in case of non-payment, if 

diftress ; Other means for enforcing the payment are or shall be provided by such Act or otherwise, 


and in default of 
chattels by impri- 
Bonment, 


for not more than 
2 months if fine is 
less than 50 ru- 
pees; or 4 months 
If less than 100 ; 
or 6 months in 
other cases. 


for the magistrate, by warrant under his hand, to levy the amount of such fine by distress 
and sale of any goods and chattels of the offender which may bo found within the jurisdic- 
tion of such magistrate; and if no such property is found within such jurisdiction, then it is 
lawful for every such magistrate by warrant under his hand to commit the offender to 
prison, there to be imprisoned only, or to be imprisoned and kept to hard labor, according 
to the discretion of such magistrate, for any term not exceeding two calendar months, where 
the amount of the fine does not exceed fifty rupees ; and for any term not exceeding four calen- 
dar moiitlis, where the amount does not exceed one hundred rupees ; and for any term not 
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exceeding six calendar months, in any other case ; the commitment to be determinable in 
each of the cases aforesaid upon payment of the amount. Act II. 1839, sect 1. 

1349. This provision is applicable to the case of fines imposed under an Act, only when Act 

. 1 , * supplies no other 

no other means of enforcing the payment are provided by such Act. Letter of Nizamut Adawlut enforcing 

to Magistrate of 24-Pergunnahs, No. 1415, October 6, 1852. 

1350. ’ A person convicted of a breach of Act XL 1835 (regarding printing presses) is ^^nofruie.*^^^’ 
liable to be punished with fine not exceeding a certain amount, and imprisonment not ex- 
ceeding a certain term. Under these provisions the ofiender must be sentenced to imprison- 
ment in addition to fine ; and the fine is not commutable to a further period of imprisonment, 

but must be levied according to the above rule. Const. No. 1325. 

1351. In all cases in which offenders are or may be punishable by any magistrate with if the Act doe*, 

fine or imprisonment, or both, according to the provisions of any Act heretofore passed, or amount ^of 
which shall hereafter be passed by the governor general of India in council, and where the mTntr 
extreme amount of the fine or imprisonment is not specified, it is not lawful for the magis- Sore than *^^^00 
trate to impose any fine exceeding two hundred rupees, or to imprison the offender for any Sonoi ^ 

term exceeding six months. Act 11. 1839, sect. 2. 

1352. In all cases in which offenders are or may be punishable by fine before a magistrate 

accordinff to the provisions of any Act heretofore passed, or which shall hereafter be passed of the of- 

^ ^ ... . . * fence to be taken 

by the governor general of India in council, it is lawful for the magistrate, and he is required, solemn affir- 
to receive proof of the commission of the offence upon oath, or upon solemn information in cases 
where a solemn affirmation is receivable by law instead of an oath. Act II. 1839, sect 3. 


1353. In this Act and in all Acts heretofore passed by the governor general in council Explanation 

, terms, fine, 

the term fine” and “ fines” extend to all penalties” and forfeitures and the term magistrate; 

magistrate” extends to all joint magistrates,” persons lawfully exercising the powers of 

a magistrate,” and justices,” Act 11. 1839, sect. 4. 


of 

and 


1354, The term " Act,” used above, is employed in contradistinction to the Regulation’’ and Act, 

strictly so called, and the provisions of that enactment are not intended to explain anything 
contained in the regulations on the subject of fines. C, O. No. 23 of vol. 3, 

1355. The imposition of heavy fines upon native servants of government, drawing small 
allowances, is objectionable, as involving them in pecuniary difficulty, and inducing them to 
resort to improper practices for the purpose of indemnification. The preferable course is, 

when an officer refuses to do that which his official duty requires of him, to transfer at once native officers, 
the office to a more obedient holder. C. 0. No. 60 of vol. 3. 


1356. The creation and mg^intenance of unauthorized funds in the public offices, through Unauthorized 
the means of fines, or from deductions made from the pay of establishments, is prohibited ; created by hues, 
and sums thus accruing should be carried to the credit of government. C. O. No. 90 of 
vol. 8. 


1357. The form of a general register of fines is prescribed,* the object of which is to Register of fines, 
provide against the misappropriation, on the part of the ministerial officers, of moneys paid 
in to court; but it is not intended to prevent the adoption of any additional checks, wliich 



248 


erBJECTB BSLATINO TO THE CONDHCT 0? CASES. 


the officer presiding in the court considers necessary. Due attention is to he pjdd to the entry 
in the register of all fines immediately they are imposed, — to the issuing of perwannahs to 
the nazir to realize the amount of such fines, — and to the examination of the register at the 
commencement of every month by the head detk, serishtadar, nazir, and treasurer of the 
court. C. O. No. 4 of vol. 3. 


SECTION XXIX. 


OF LABOR AND IRONS. 


Labor may bn 
awarded in any 
coae not prohi- 
bited. 


Sen ten 00 always 
to contain order for 
labor or its remis- 
Mun. 


I*ower to award not 
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II. 1834. 


Labor is commu- 
tablt* to a fine ex- 
cept in cases of cer- 
tain offences. 


But the courts 
may always exempt 
from labor and 
irons. 


Not commutable 
when sentence is 
for b yearly or 
more. 


1358. In all cases of misdemeanor, or offences punishable under sect 19, Reg. IX. 
1807, the magistrate may include labor as a portion of the sentence, when it is thought 
fit that labor should be imposed [unless, of course, the award of labor should be specially 
prohibited by law] ; and in passing sentence officers are invariably to record, whether the im- 
prisonment is to be with or without labor. C. O. No. 99 of vol. 4, L. P. Labor can form 
part of the punishment only when included in the sentence. Resolution Nizaniut Adawlut 
No. 292, April 3, 1846. See para : 1374. 

1359. Reg. II. 1834, in no way defines the classes of cases, in which the criminal courts 
are competent to pass a sentence of labor. It only declares in what cases a fine must, in the 
first instance, be imposed in lieu of labor. Reports L. P. 1853, part 1, page 727. 

1360. In all cases of conviction for offences in which a sentence of imprisonment is 
passed for a period of less than five years, (with exception to the offences of murder, dacoity, 
highway robbery, burglary, theft, receiving stolen or plundered property, forgery, perjury, 
arson, and rape, or of convictions of any attempt to commit any of those offences) the crimi- 
nal courts are required to commute the penalty of labor with or without irons, which they 
are authorized to award in addition to imprisonment, to a fine not exceeding the amount 
which they are respectively competent to impose under the regulations in force ; such fine to 
be regulated with reference to the nature of the offence, the circumstances in life of the 
offender, and the term of imprisonment to which he is sentenced* The court imposing the 
fine is to fix a certain day within a reasonable time not exceeding one month for the pay- 
ment thereof, and to direct that, in default of payment by the period prescribed, the 
prisoner be subjected to labor without fetters, until such fine be paid, or if not paid, until the 
completion of the term of his sentence. Nothing in this rule is to bo construed to supersede 
the power of the commissioners of circuit, session judges, or nizamut adawlut, of exempting 
persons from labor and irons in any case whatever in which they deem such exemption just 
and proper. Reg. IL 1834, sect. 3, cl. 1. 

1361. Under the above provisions, when a prisoner is sentenced to imprisonment for five 
years and upwards the labor cannot be commuted to a fine. 0. O. No. 221 of vol. 2. 
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1362. Whenever labor is imposed according to 0. O. No. 99 of vol. 4» it must be 
made*commutable to fine in all cases in which commutation is required by Reg. II. 1834. 
Reports £. P. ISSS, part 2 , page 359. 

1363. Since the term forgery » as above used, does not necessarily comprehend the crime 
of issuing forged coin, documents, &c. knowing them to bo forged, the punishment of labor 
on conviction of such offence is commutable to fine. Const No. 899. 

1364. As wounding with intent to murder is equivalent to an attempt to commit murder, 
labor in such case cannot be commuted to fine. Reports IT. P 1856, part 1, page 510. 

1366. The guilty possession of stolen property (as distinguished from the guilty receipt) 
is not one of the exceptions ; and therefore labor awarded in such case is commutable to fine. 
N. A. R. vol. 6, page 175. 

1366. So, in cases of conviction for burglary, when the crime does not amount to more 
than simple privity, the penalty of labor must be held to be commutable to a fine. Const 
No. 1178. 

1367. Accessaries before and after the fact being felons in consideration of law, the 
privilege of commuting labor to a fine should not be extended to them, as to those convicted 
of privity which is a misdemeanor only. C. O. No. 8 of vol. 4. 

1368. A prisoner sentenced to imprisonment for escaping from jail is entitled to exemp- 
tion from labor, on payment of a fine, for the period of his confinement for that specific 
offence. Const No. 1215. 

1369. In cases in which a magistrate may sentence to a term of imprisonment with 
labor, and also to a fine commutable to a further period of imprisonment (as in cases of affray 
unattended with aggravating circumstances, under sect 3, Reg. VIII. 1828 ), he is compe- 
tent to award labor during the further period of imprisonment as during the original term ; 
and he may make the labor redeemable by a fine for both periods. If labor is not awarded 
in the former division of the sentence, it ought not to be awarded in the other. Const 
Nos. 972 and 1264. 

1370. All prisoners exempted from labor on payment of a fine under the above rule 
are, as far as practicable, to be kept separate, both in and out of the jail, from convicts under 
sentence of labor in irons ; and magistrates, and superintendents of prisoners, and their sub- 
ordinate officers, are to be careful to prevent all communication between the two classes. 
Reg. II. 1834, sect. 3, cl. 2. 

1371. Three prisoners, sentenced to imprisonment without irons, and to labor inside 
the jail, petitioned to be allowed to work on the roads, and agreed to have gyves put on their 
legs; it was held by the nizamut adawlut, that the local officers were not competent to make 
any alteration in the sentence passed on the prisoners. Const. No. 1005. 

1372. The above rules are to be held to apply equally to persons convicted by the 
magistrates, joint magistrates, and assistants, and by the principal and other sudder ameens ; 
but they are not intended to interfere with the general discretion vested in the magistrates 
of imposing fetters, or otherwise restraining refractory prisoners under the provisions now 
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in force for Uiat purpose ; nor to exempt from a sentence of labor, 'with or without irons, 
cOnTicts who having been relieved therefrom effect their escape from a jail or other place of 
confinement, or from the custody of their guards, and have been re-appr^ended. Reg. IL 
1834, sect 4. 

1373. Session judges may insert an exemption from hard labour in the warrants issued 
by them to the magistrate, in cases wherein, on consideration of the rank or situation in life 
of any person sentenced to imprisonment, they consider him to be an improper subject of 
hard labor. 0. 0. No. 44 of vol. 1. 

1374. In all cases wherein no specific orders are issued either by the nizamut adawlut, 
or sessions court, for the confinement of a prisoner with or without irons, the magistrate is 
at liberty to exercise his own discretion, and to direct the prisoner to be confined in fetters 
or not, according as the same appears proper or necessary for his safe custody, from the 
nature and circumstances of the case, considered with the prisoner’s rank and former condi- 
tion in life. 0. 0. No. 122 of vol. 1. 

1375. The above rule is applicable to the cases of native soldiers and camp followers, 
who are made over to the civil authorities to undergo sentences of imprisonment adjudged 
against them by courts martial. 0. 0. No. 155 of vol. 3. 

1376. lu the case of certain persons sentenced to five years’ imprisonment by the niza- 
mut adawlut, in which the sentence made no mention either of labor or irons as forming part 
of the punishment, tlie magistrate was informed, on a reference, that it was intended that 

should be confined without labor and without irons, unless the conduct of the prisoners 
should render a resort to this species of restraint and punishment necessary to the due preser- 
vation of discipline in the jail. N. A. B. voL 3, page 49. 

1377. Magistrates are not to work upon the roads persons unfit to be so exposed from 
their previous habits, or the nature of their offence; and they are generally restricted from 
passing a sentence of fetters in cases of misdemeanor ; or from imposing them on any person 
confined for such offence, except in the event of special necessity arising out of the bad con- 
duct of the offender during his imprisonment, which may make such restraint indispensable 
for his security : the magistrates therefore, in placing fetters under this restriction on any per- 
son convicted of misdemeanor, are to record on their proceedings the grounds of the measure 
in each case. C. 0. L. P. Nos. 217 and 223 ; and W. P. No. 224 of vol. 1. 

1378. The following form is prescribed for warrants of imprisonment including a sen- 

tence of fine in lieu of labor, under the above provisions : “———and sentenced to be im- 
prisoned without irons for ^years from this date, and to pay a fine of rupees , on 

or before the— —day of , or, in default of payment, to labor, until the fine be paid, or 

the term of sentence expire.” G. 0. No. 146 of vol. 2. 
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SECTION XXX. 

OF TUSHEER. 

1879. It is not lawful for any court or magistrate, within the territories under the go- Tu«heer eboUshtd. 
vemment of the East India Company, to sentence any offender to be publicly exposed by 
tusheer, or to any other degrading exposure. Act II. 1849, sect. 2. 


SECTION XXXI. 

OP TRIALS REFERRED AND CALLED FOR. 


1380. The sessions court is to transmit to the nizamut adawlut copies of the proceedings ■yy ufm to be 
on the trial of all prisoners, whom it sentences to suffer death, or who in tlie opinion of the forwarded. 


court are deserving of capital punishment, within ten days after the trial is completed, or as 
much earlier as from the state of business may be practicable. Reg. IX 1793, sect 58 
Reg. VII. 1803, sect 27. 


In cases involv. 
ingf capital punish* 
ment, trial to be 

tmniimi4±Aii wifh. 


1381. In the transmission of trials to the nizamut adawlut, the session court is to mve a .. 
preference, as tar as practicable, to those trials in which the prisoner or prisoners have been transmitted first, 
sentenced to capital punishment, or are liable to suffer such under the regulations. Reg. IV. 

1797, sect 13. Reg. VII. 1803, sect 36. 


1382 . In the transmission of the proceedmgs to the nizamut adawlut, the session judge Judge to be guided 
is to be guided by such forms and instructions as he receives from that court Reg. IV. 1797, 

sect 14. Reg. VII. 1803, sect 38. 

1383. The session judge is competent to hold to bail, or to direct the magistrate to admit the 
to bail, any prisoner or prisoners, whose trials are referrible to the nizamut adawlut in conse- 
quence of the judge not concurring in the futwa of the law officer for the conviction of the 
prisoner. When the prisoner is not able to find bail, the judge is, with tlie least possible 

delay, to transmit the proceedings held upon the trial with a letter stating the grounds, on without dsUy. 
which he does not concur in the futwa of the law officer, to the nizamut adawlut ; and the 
law officers of that court are to deliver their futwa, as soon as possible after the receipt of the 
trial, for the early sentence or order of the court Reg. XIV. 1810, sect 7. 


1384. A judge on drenit is invariably to transmit the counterpart record of the proceed- Judge ou dnuit 
ings froni the station where the trial has been held, before he proceeds to any other station ; ferribie*pSS8 ^ 
unless from the number of referrible trials, bis detention, wlule the record is transcribing, aey wef’SeidT'o” 
would be such as materially to impede the circuit; in which case he may defer the transmission ^,1“ 
of the trial till his arrival at the next station ; reporting to the nizamut adawlut, before ho 
quits the station at which the trials were held, what referrible trials are so deferred, the 
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dates on which they were respectively held, and how soon the records will be transmitted. 
Bat the transmission of trials is not, in any instance, to be delayed beyond ten days after 
the arrival of the judge at the next station, without strong and special reasons of absolute 
necessity, to be fully and immediately reported for the information of the court. C. O. 
Nos. 27, 143, and 181 of vol. 1. 

1385. It is essential to the ends of justice that delay in transmitting the records 
of trials referred should be obviated, as well to prevent the lengthened con fin ement of 
prisoners, who may be ultimately acquitted by the nizamut adawlut, as to expedite the 
punishment of those who may be convicted. No valid excuse can possibly exist for the 
unnecessary procrastination of their despatch ; and the nizamut adawlut requires the judges 
so to regulate their own time, and that of their officers, that no cause of dissatisfaction may 
occur on this score. Beg. X. 1799, preamble. C. O. Nos. 54 (para. 24), and 135 (para. 5) 
of vol. 2. 

1386. As soon as possible after the close of any trial referrible to the nizamnt adawlut, 
and with no further delay than is necessary to transcribe the proceedings held thereon, the 
session judge is to transmit a complete and exact counterpart of tbe orginal record of all 
proceedings held, and papers received, relative to such trial, with an English letter stating 
his opinion on the evidence, and on the guilt or innocence of the prisoners. The record is to 
be authenticated by the signature of the judge, and the seal of the law officer, before whom 
the trial has been held ; and is to include the whole of the proceedings hefd before the sessions 
court, with every examination, exhibit, or material paper of whatever denomination, taken 
by or delivered to that court The whole of the proceedings and papers received from the 
magistrate, upon the case referred, are also to be annexed to, and transmitted with, the pro- 
ceedings of the sessions court; but any variations between the depositions of the witnesses be- 
fore tho magistrate, and session judge, are to be carefully noticed on the proceedings of tbe 
latter, as directed in cl. 7, sect. 7. Reg. IV. 1797*; and any confessions of prisoners before the 
magistrate, any inquest taken in cases of homicide, or any other evidence appearing on the 
proceedings of the magistrate, are to be entered, with tbe necessary proof, on the proceedings 
of the sessions court. Reg. X. 1799, sect 2. Reg. VII. 1803, sect 41. 

1387. In all references of trials of murder, the report made to the magistrate of the 
inquest held on the body of the deceased is invariably to be transmitted with the proceedings. 
If no inquest has been held, the cause of omission is to be noted in tbe letter accompanying 
the trial, the magistrate being called upon if necessary for an explanation. C. 0. No. 17 
of vol. 1. 

1388. Copies only of the proceedings of the sessions court are to be transmitted to the 
nizamut adawlut, the originals being retained for record in the office. And in order to enable 
the judge to prepare such copies with the least possible delay, the magistrate is required, on 
the application of the judge, to afford as far as practicable the assistance of his native officers in 
transcribmg the original proceedings ; and the judge may also employ any additional mohurirs 
he may find necessary for the same purpose, transmitting a contingent bill on this account 
for the sanction of government. The proceedings and papers received from the magistrate. 
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T6<][uired by the above provisions to be transmitted to the nizamut adawlut^ are to be trans- 
mitted as received from the magistrate without making copies of them; and such papers^ after 
the nizamut adawlut has passed sentence on the triah are to be returned to the sessions court. 
The object of sending these papers in original is to avoid the delay, trouble, and expense, at- 
tending the copying of them ; and no copies, therefore, should be taken, except in special cases 
where peculiar reasons render it advisable. C. O. Nos. 27, and 28 of vol. 1 ; and Nos. 135 
(para. 6), and 191 of vol. 2. 

1389. The 6th paragraph of C. O. No. 54 of vol. 2,* was not intended to alter the 
practice of filing with the record of trials submitted to the nizamut adawlut the original con- 
fessions of prisoners. All original confessions and police reports are to be annexed, in the first 
instance, to the original record of the trial ; and in all cases referred to or called for by 
the court, the originals should be transferred to the copy of the record submitted, attested copies 
being retained on the original record. C. O. No. 84 of vol. 2 ; and No. 52 of vol. 4. IV. P. 

1390. Session judges and magistrates are to cause their native officers to be very 
careful in transcribing the proceedings intended for the nizamut adawlut. C. O. No. 22 
of vol. 1. 


are to bo sent in 
orip^inal, and not to 
be copied except in 
special cases. 


Ori^nal confes- 
sionn, &c. are lo bo 
filed in the copy of 
the record seat to 
the nizamut. 

* o. IF 1164. 


Care to be taken 
in copying papers. 


1391. By cl. 2, sect 7, Reg. IV. 1797 ( Ced. Prav. cl. 1, sect 18, Reg. VII. 1803) regarding 

it was directed that Persian translations should be annexed to all examinations taken down pers included in the 
in any other language than the Persian ; and by sect 2, Reg. X. 1799 ( Ced, Prov. sect 41, 

Reg. VII. 1803) these translations were to be included in the record of referred trials trans- 
mitted to the nizamut adawlut But, since the introduction in the conduct of public business 
of the vernacular language in lieu of Persian, the court in the lower provinces liave dispensed* in the lower pro- 
with translations of all proceedings in criminal trials referred to them, with the exception of 
those cases, tried with the assistance of the law officer, in which the session judge recom- Fa*** Omto, 
mends a capital sentence ; in such cases the translations are to be made in the Oordoo language, Weiteru 

and to be submitted in a distinct and separate nuthee. The Western court have dispensed with previnew. 
the translations of evidence recorded in the vernacular language, except in so far as they 
require the session judges, in such cases as relate to districts wherein peculiar or corrupt 
dialects are in use, to transmit all proceedings they may refer to, or send up on a call of the 
court, written in a correct Oordoo style, and a fair and legible character ; and direct the 
magistrates, wherever uncommon words or obvious provincialisms occur in a record of 
evidence, to cause the mohurir at the time of taking it down to enter in the margin the 
corresponding or equivalent term in Persian. 0. O. Nos. 26, W, P. and 94, L. P, of vol. 3; 

No 243 of vol. 2 ; and 0. O. S. D. A. No. 42, July 5th, 1839. 


1392. In all trials regularly referred to or called for by the nizamut adawlut, copies Copies of the ver. 
of the vernacular and English calendars are invariably to be placed with the nuthee ; and in lSh'cS[endars?o be 
the latter a mark is to be placed opposite the name of every witness included therein, who 
has been examined on the trial ; a memorandum also of the names of all witnesses, not named 
in the magistrate’s calendar, whom tho judge has thought proper to summon and examine, amined. 
is to be entered thereon. The preparation of the list of papers composing the record ( a form 
of which is annexed to C. O. No. 54 of vol. 2*) is to be carefully superintended. As many 
trials are now required to be submitted in original, all depositions are to be correctly and 

3 B 



If magistmte re- 
quires copy of his 
proceedings before 
their transmission 
to the nizamut^ he 
is to apply to the 
judge, who it to 
comply with the 
application, or to 
state his reasons 
for refusing it to 
the nizamut. 


Letter. 

Letter containing 
opinion of jinlgo to 
be ‘«ent with the 
record. 


Form of the letter, 
and what particu- 
lars are to be no- 
ticod therein ; 


t54 


SlTBJBOtS RELATING TO TUB GOKOOCT Of CASES. 


legibljf written. 0. O. No. 273 of vol. 1 ; Nos. 187 and 230 of vol. 3. L. P . ; No, 62 of 
vol. A:\W. P. and No. 2, February 7, 1856. Z. P. 

1393. Whenever a magistrate judges it necessary to take a copy of the whole, or any 
part of the original proceedings held by him, in a trial referrible by the sessions court to the 
nizamut adawlut, either on account of some of the persons charged with the same offence 
not having been apprehended, or from any other cause, he is to make application to tho 
session judge to be allowed to take a copy or extract of such proceedings before the trans- 
mission of them to the nizamut adawlut ; and the judge is to comply with such application, 
unless in any particular instance the immediate transmission of the trial to the nizamut adawlut 
appears indispensably necessary. The magistrate, having taken the copy or extract required 
by him, is to return the original proceedings without delay to the judge, who will then trans- 
mit the same with the proceedings of the sessions court to the nizamut adawlut. When the 
judge deems it necessary to submit the trial without giving the magistrate an opportunity of 
taking a copy or extract of the proceedings lield before him, he is to state the circumstance in 
his letter accompanying the trial to the nizamut adawlut, who will either take up the trial im- 
mediately, or will cause the magistrate to be furnished with the copy or extract desired by 
him. C. O. No. 94 of vol. 1. 


1394. In all cases in which the sessions court is directed not to pass sentence, the 
judge is to accompany the record of the trial ordered to be transmitted to the nizamut 
adawlut with a letter contaiuing his opinion on tho merits of the case. Reg. IX. 1793, 
sect 57. Reg. VII. 1803, sect. 26. 


Court of the session judge of zillah Hooghly, 

Trial No. 3 of the calendar for the month of June 1846. 


1395. In trials referred to the nizamut adawlut the letter accompanying the reference 
should commence in this form : I transmit herewith, to be laid before tho nizamut adawlut, 

the proceedings on the trial noted in the margin, held at tho station of on the 

The marginal note should con- 
tain the particulars, and be entered 
according to the form annexed* 
the specification of the trial is to be 
inserted in English only. The 
body of the letter should* contain 
a brief recapitulation of the cir- 
cumstances stated by the prosecu- 
tor, of the evidence adduced in 
support of tho charge, and of the 
defence. The letter should con- 
clude by stating the judge’s con- 
currence with, or dissent from, 
the futwa ; together with a distinct 
expression of the judge’s opinion 


Government, Prosecutor, 

tjersus 

1. Bindrabun Das, aged 36 years, son of 
Heeranund, apprehended on the 5th May, and | 

committed on the 12th June, i 

B. Hurdyal, aged 50 years, son of Govind Prisoners. 
Pershad, apprehended on the 6th May and \ 
committed on the 12th June, j 


Charge, Murder. 

Date on which the ofifencewas perpetrated, May 3rd, 1846. 
Futwa, Atfof, [or seasui^ as the case may be.] 

Both prisoners are in jail. 


as to the guilt or innocence of the prisoner ; and, if the former, the specific crime which in 
his judgment has been established against the prisoner. C. O. No. 186 of vol. 1 ; and 
No. 54 of vol. 2, paras : 9, 10, and 11. 
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1396. The judge is to note in the margin of the letter^ under the charge on which the 
prisoner is committed, the date on which the offence is supposed to have been perpetrated ; 
and opposite to the name of each prisoner the dates of his apprehension and commitment for 
trial. 0. O. Nos. 135 and 148 of vol. 2. 

1397' A note is to be entered in the margins of the letters which accompany trials 
referred to the nizamut, and those called for by them, stating distinctly whether the defend- 
ants are in jail, or at large on bail, and in the latter case from wlmt date. C. O. No. 147 of 
vol. 3. X. P. 

1398. The names of those prisoners only, in regard to whom the reference is made, are 
to be inserted in the marginal note of the letter of reference ; the inclusion of others, who have 
died or escaped prior to the termination of the trial, or have been acquitted or sentenced by the 
session judge, being calculated to create confusion and to mislead. And no papers are to be 
submitted with the record, which relate exclusively to prisoners regarding whom the reference 
is not made, — as e. g. the defence of such prisoners, or the depositions of witnesses called in 
their behalf. C. O. No. 228 of vol. 3. W. jP. 


incliidinfr the 
dfttea of Uie per- 
petration of the 
offence and of the 
apprehension and 
commit ment of 
each prisoner ; 

and whether the 
prisoners are in 
jail or on bail. 


1’he papor.s con- 
nected \tith those 
prisoners only, re- 
jfttrdinir whom the 
reference is made, 
are to be sent with 
the record ; and 
their names only in- 
serted in the letter. 


1399. The names of prisoners, and the sentence, as noted in the margin of the trans- 
mitting letter should exactly correspond with the names and sentence as entered in state- 
ment No. 9. There ought to be no difference in the spelling of the names, as entered in 
the calendar and letter of reference respectively, and the details of the charges against the 
prisoners should bo precisely the same. And both names and charges must be written dis- 
tinctly. C. O. No. 2, February 7, 1856. L. P. 


Names of pri- 
sonerb and sentence 
to conrespoud ex- 
actly with state, 
ment. 


nciorence to ne 
made in red ink to 


1400. Tho judge is to insert, in red ink, in the margin of his report, the name and ^ , 

number of the witness or witnesses, to whose evidence ho is alluding. 0.0. No. Ill of thewitnewes 
vol. 4. X. P. 


1401. The judge is to write the names of all tho prisoners, whose trials arc referred to 
the nizamut adawlut, in the margin of the letters accompanying the trials, in English, in the 
order in which they are brought forward for trial. C. O. No. 102 of vol. 1. 

1402. In referring any trials, wherein one or more of the prisoners are liable under the 
regulations to a sentence of death, the name of such prisoner’s father is to be specified in 
English in the margin of the letter. C. 0. No. 126 of vol. 1. 

1403. The court requires particular attention to be paid to the rules of C. O. No. 54 of 
vol. 2,* regarding the arrangement of the papers on the record of cases referred, and the 
transmission of them to the nizamut adawlut ; as in the case of inattention to these rules it is 
necessary to return the proceedings for revision and amendment. The additional degree of 
labor, incident to a more careful arrangement of the papers in each case l?y the ministerial 
officers, is trifling in comparison with the objects contemplated by the circular order in ques- 
tion ; and the judge should impress on them that, when it is found necessary to return the 
whole proceedings for amendment, their labor is only increased by their carelessness in the first 
instance.(a) C. O. No. 100 of vol. 2. 


Names of prison- 
ers to be noted in 
the order in which 
they were tried. 


In cases involv- 
ing death, the 
name of the pri- 
soner’s fatlier to 
be specified. 


Particular atten- 
tion required to 
the arrangement of 
tho record, and tho 
rules regaining the 
transmisbiou of the 
case. 

Sre above, and 
page 215 et seq. 


(a) Tho four last cases in volume 5 of the Nizamut Adawlut Reports are given as specimens of reports of referred trials. 
See pages 181, 186, 190, and 197. But see para. 1409. 
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SUBJECTS &BLAT1N0 TO THE CONDUCT OF (^ASBS. 


I iinnifT “h nniMif 1404. The judge having referred a trial for dacoity, wounding, and arson, without 
the guut OT inno. giving, in his letter or in the proceedings, a clear and explicit opinion as to the guilt or inno> 
cence of the prisoner, the case was sent back to him to supply the omission. Const No. 222. 


How far the 
judge U to recom- 
mend the measure 
of punishment to 
be awarded. 


1405. In referring any trials for the final orders of the nizamut adawlut, the judge is to 
specify tlie punishment which, in his opinion, would be adequate to the crime established 
against tlie prisoners. The Western court, however, excepts from the operation of this rule 
trials held with the assistance of a law officer, in which cases the judge is to leave the mea- 
sure of punishment to be awarded to be determined by the nizamut adawlut, confining himself 
to recording his opinion of the guilt or innocence of the prisoner, and of their relative 
degrees of guilt, should there be more than one prisoner. C. O. Nos. 22, 1 53, fV. P. and 
181 IT. P. of vol. 3. 


When the judge 
recommends Im- 
prisonment for 
life. 


When the judge 
refers a case be- 
yond his compe- 
tence for an exten- 
sion, mitigation, or 
remission of pun- 
ishment, he is to 
notice the same in 
his letter, and to 
state the grounds 
of his judgment. 

* t. €. cases qf 
robbery attended 
mth wounding, Sfc. 


Extracts from 
the statements re- 
lative to the case 
are to be sent with 
the record in cases 
called for. 


1406. In referring trials in which imprisonment for life is recommended, the judge is 
invariably to state his opinion, whether such imprisonment should be undergone in transpor- 
tation or in the Alipore jail, with his reasons for proposing whichever of the two is suggested 
by liim.(a) C. O. No. 41 of vol. 3. 

1407. Whenever the judge refers the trial of a prisoner or prisoners, whom he consi- 
ders proper objects of capital punishment under cl. 2, sect. 4, of this regulation* ; or of 
imprisonment for life ; or of a mitigation of punishment under cl. 5 of that section ; or of 
an extension, mitigation, or remission of punishment in any case whatever ; he is to be 
careful to notice the same in his letter accompanying the trial referred ; and is to state at 
large the grounds of his judgment, whether for or against the prisoner, with such of the 
facts and circumstances in evidence upon the trial, as may be necessary to explain the 
case of the prisoner whose punishment is proposed to be extended, mitigated, or remitted. 
Reg. LIIL 1803, sect 6, cl. 3. 

1408. Session judges are to submit with each trial called for on perusal of the jail 
delivery statements, whether the call has been made by letter or by precept, an extract 
from the statements containing whatever information was conveyed in them relative to the 
case called for. When some prisoners have been punished and others released in the same 
case, an extract from each of the statements is required. The same remark applies to 
prisoners whose trials are postponed. But in appealed cases it is unnecessary to submit 
extract copy of sessions statement No. 6, when the original statement has been previously 
submitted to the court.(5) C. O. Nos. 110, and 149 of vol. 2 ; No. 164 of vol. 3 ; fV.P. and. 
No. 13 January 12, 1855. L. P. These extracts are not required in the Western Provinces. 
C. O. No. 277, March 5, 1855. fV. F. 


(a) By C. O. No. ISO of vol. 8, the judge was directed invariably to recommend in such cates a sentence of transporta- 
tion for life instead of imprisonment for life ; the object of which was to save the time of the conrt, as a single judge could not, 
on a recommendation of imprisonment for life, pass sentence of transportation, which is considert^d an aggravation of punish- 
ment. But this rule is no longer required to bo observed, in consequence of the enactment of Act XIV. 1844, which authoriaes 
a single judge of the sudder court to pass sentence of transportation beyond sea for life against a prisoner recommended to 
be imprisoned for life. C. O. No. 229 of vol. 3. L. P. See para. 1491. 

(b) For particulars to be stated in letters transmitting appealed cases, see para. 1294. 
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1409. In his English decisions and reports on criminal trials, the judge should en- 
deavour to confine himself to a clear and concise statement of the case, concluding with tho 
reasons on which his judgment is formed. All lengthy recapitulation of evidence should be 
avoided ; and in the narration of facts reference should be made marginally to the several 
witnesses, by whom the facts in their proper order are established in evidence. Due atten- 
tion to these remarks will ensure a considerable saving of time to both the session judge and 
the court C. O. No. Ill of voL 4. i. P. 

1410. It is the duty of a session judge, when he refers a trial, as well as when ho 
disposes of it himself, to give out the whole impression produced by the case on his own 
mind, in every material view ; and to show the process by which he has attained the result. 
If he considers the prisoner guilty, he ought to account for or reconcile the apparent contra- 
dictions in the evidence. Reports W. F. 1851, pages 324 and 327. Where the case rests 
upon circumstantial evidence, it is not sufficient to refer generally to the circumstances on 
which the judge relies for conviction. He should distinctly specify them, and should set 
forth fully their scope and relation to tho proof, as they appear in evidence. Tho examination 
of the difficulties of a case sliould not be devolved upon the sudder court. Tho duty of a 
judge is imperfectly performed, when the material defects in the evidence and the probabilities 
of the case are passed over without note or comment. Reports IK P. 1854, part 1, page 3. 
The primary responsibility in the determination of guilt or innocence on the legal evidence 
and proofs in each case, rests with the court which has had the parties and witnesses before 
it ; and the confidence of the sudder court in the care bestowed upon the case at the trial is 
necessarily shaken, when defects whicli are apparent on the face of the record have been 
overlooked in the sessions court Reports fV, P. 1854, part 1, page 495. 

1411. Where a session judge does not fairly grapple with a case; where he fails to give 
out his distinct impression of the value of the evidence, and its bearing on the prisoner’s 
guilt ; where he omits to detect difficuties or discrepancies, opposed to the acceptance of 
evidence, which a thorough examintion and comprehensive view of the whole papers would 
elicit ; or where, though ho may observe, he fails to inform the court by what process he has 
overcome or reconciled them ; in short, where he throws upon the superior tribunal the 
burden of any duty or function primarily devolving upon himself ; in all these instances, 
a session judge only very imperfectly discharges the duty required of him by the nature 
and responsibility of his office ; and the court of final resort, in whom is vested by law the 
ultimate determination of cases involving the liberties and lives of accused criminals, upon 
perusal of the proceedings and reports alone, has, under such circumstances, just ground 
of dissatisfaction and complaint. C. O. No, 1047, August 10, 1854. W. P. 

1412. In the event of a period exceeding six months having elapse^ since the actual 
transmission to the nizamut adawlut of any trial, in which the sentence or order of the court 
has not been received, the judge is to notice the same in his letter, accompanying the month- 
ly statements, for the information of the court ; stating the names of the prisoners ; the 
crime charged against them ; the date of the letter of reference ; and the date on which 
tlie proceedings were transmitted. 0. O. Nos. 167 (para. 5), 175, and 333 of vol. 1. 


Reports of trials 
to be clear but 
concise ; 


but should con- 
tain the opinion ot 
tho judtre on tho 
whole of tho e\i- 
dencp, accouutincr 
for or reconciling^ all 
discrepancies. The 
e.\aininatioii of tho 
difficulties of a ca^o 
should not bo de- 
volved upon the 
sudder court. 


The session judf^e 
fails to perforin 
his duty, if he does 
not report on tho 
whole of the evi- 
dence, or omits to 
detect difficulties 
or discrepancies. 


If tho nizainuf 
do not pass orders 
on the case tvithiu 
six months, tho 
judge is to remind 
tho court. 
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SVMKOTB BXl^TtMe tO iSS jCOVDCCT Of CAKNi 


SECTION XXXII. 

OF THE NIZAMUT ADAWLUT. 


Coastitutton 

and 

fanctilons. 

Courts where to 
be held. 


1413, The nizamat adawlut, or superior criminal court, is to be held at Calcutta. 
Heng, Reg. IX. 1793, sect. 66. 

1414. A separate court of nizamut adawlut is constituted for the Western Provinces, 
and it is competent to government to fix the station, at which it is to reside, at such place 
witliin the territories belonging to this presidency, as may, from time to time, be deemed 
expedient. Ced. Prov. Reg. VI. 1831, sect 3. 


Number of judges 
of which the court 
is to consist. 


1415. The court is to consist of as many judges, as government may from time to time 
deem necessary for the despatch of the business thereof. And there are no distinctive deno- 
minations or official designations of the different judges. Reg. XIL 1811, sect. 2, cl. 2. 
Reg. III. 1829, sect. 2. Reg. VI. 1831, sect 4. 


Oath to be taken 
by the judges. 


1416. Each of the judges who may be appointed to the court of nizamut adawlut, pre- 
vious to the execution of the duties of bis office, is to take and subscribe before the court, or 
before any person whom the government may commission to administer it, the same oath 
as is required to be taken and subscribed by the judges of the courts of circuit by sect. 34, 
Reg. IX. 1793. (See para. 1111.) Reg. II. 1801, sect. 11. Reg. VIII. 1803, sect. 4. 
Reg. VI. 1831, sect 5. Reg. III. 1829, sect 3. 


Appointment 
of register, and 
oath. 


Duties which may 
be transferred to 
register. 


Deputy and assis- 
tant roister. 


1417. The court is to have a register, who is to be styled register to the court of 
nizamut adawlut. He is to take and subscribe before the court, previous to entering upon 
the execution of the duties of his office, the following oath : L, A. B., register to the court 
of nizamut adawlut, solemnly swear, that I will truly and faithfully perform the duties of 
register to tliis court, according to the best of my knowledge and ability, and that I will not 
receive, directly or indirectly, any present or nuzzer, either in money or in effects of any 
kind, from any party in any suit or prosecution to be instituted, or which may be depend- 
ing, or have been decided in the court of which I am register ; nor will I, directly or indi- 
rectly, derive any advantage or emolument ivhatever from my office, excepting such as the 
orders of the governor general in council do or may authorize. So help me God.” Reg. IX. 
1793, sects. 69 and 70. Reg. VIII. 1803, sect. 7. Reg. VI. 1831, sect. 5. 

1418. It is competent to either of the courts of nizamut adawlut, by an order under the 
signature of the register of such court, to transfer to such register the duty of preparing 
appealed cases for trial, and of executing the decrees and orders of the said court, and to 
authorize him to issue the necessary process, and to proceed thereupon agreeably to the 
rules prescribed by the general regulations of government Act XVII. 1841, sect 1. 

1419. Whenever the government deems it expedient to appoint any persons, not being 
covenanted servants, to the offices of deputy register or assistant register to either of the 
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courts of nizainut adawlnt, it is competent to sncb court to assign to such officer any duties 
at present performed by the register. Act YIL. 1840. 

1420. It is competent to any judge of the court, to whom this duty is delegated by the 
court at large, to receive petitions of appeal, or any other petitions receivable by the nizamut 
adawlut, and to proceed thereupon as the regulations authorize, and direct ; so that all such 
petitions are received in open court ; and that no decision or final order be passed thereupon, 

which is repugnant to a previous decree or order of the court Any one or more of the Dep(«ition« of 
judges may also take the depositions of witnesses in open court, instead of causing the same bo* 

>to bo taken by the register, in cases where this mode of examination is judged advisable; 
and, cenerally, the judges are authorized to regulate the mode and order of their own proceed- „ 

, . , * C/onrt to reinilatp 

ings, as well as the execution of their process, subject to the rules prescribed by the regu- tboir own proceed - 

lations. All process issued from the court is to be signed by the register, under such instruc- Process how to be 

tions as are prescribed by the court for his guidance. Reg. II. 1801, sect. 13. Reg. VIII. 

1803, sect. 5. 

1421. In proceedings before either of the courts of nizamut adawlut it is not necessary Security for costs 

to take any security for costs ; and it is competent to them to frame such rules of practice ^mirt may frame 
for the due exercise of the criminal jurisdiction vested in them by the regulations, as may practice, 

from time to time be found requisite. Such rules when framed are to be submitted to ^hich are to be 
the governor general of India in council ; and after they have been apjiroved by him, vernment! ^ 
they are to be of the same force as if they were inserted in this Act. Act XVII. 1841 , 

sect 2. 


1422. The court of nizamut adawlut is to be an open court, and is to meet as often as 
the state of business may require. The ordinary sittings of the court are to be Iiolden once 
in each week, and special sittings are to bo summoned when necessary. A regular diary is 
to be kept of the proceedings of the court ; but is not to be recorded in English further than 
the court may find convenient and conducive to regularity. The court is to furnish attest- 
ed copies and translations of its proceedings in cases where a reference may be competent to cLerre. 

government. Reg. IX. 1793, sect. 68, Reg. II. 1801, sect. 13. Reg. VIII. 1803, sects. 5 meat, 
and 6. Reg. VI. 1831, sect. 7, cl. 1. 


To be an open 
court. 

9 

Sittings. 

Diary, 

Copies and trans- 
lations of proceed- 


1423. The proceedings of the court are not required to be kept in English further Proceedings not to 
than the court may find convenient and conducive to regularity ; nor will copies of the fi^he^thaii^rc^^ 
proceedings be hereafter required except in cases of appeal to Her Majesty in Council, or of 
reference to government, as prescribed by the regulations ; in which cases attested copies 
and translations are to be furnished as heretofore. Reg. II. 1801, sect 16. 


1 124. The nizamut adawlut has cognizance of all matters relating to the administra- Extent of cogm. 
tion of justice in criminal cases, and the police of the country ; and is to submit to the gover- 
nor general in council such regulations regarding these subjects as it may deem advisable. 

The court is to exercise all the powers that were vested in it, whilst it was stationed at 
Moorshedabad, and superintended by the late naib nazim, the Nawab Mahomed Reza Khan. 

Reg. IX. 1793, sects. 72 and 73. Reg. VIIL 1803, sect 2. Reg. VI. 1881, sect 6. 
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aabordinate courts ; 
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Orders of court 
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Fatwuud 

■entencM. 
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Mahomedan law. 
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A «tinpU*lnw offi- 
cer muy give fut- 
wa, ho dif- 

fers from law offi- 
cer of hessions 
court. 


But futwa need 
not bo taken in 
every nwe. The 
judges may use 
their discretion in 
requiring a futwa. 


1425. The nizamut adawlut are empowered to prescribe the forms and conduct to be 
observed by the sessions courts, and the magistrates, in all cases provided for by the regu- 
lations agreeably to their construction thereof. Beng. and Ben. Beg. X. 1796, sect 3. 
Ced. Prov. Reg. XXII. 1803, sect 3. 

1426. Circular orders issued by the Western court are not in force in the lower pro- 
vinces. Letter of N. A. to Judge of Jessore No. 357, April 8, 1853. 

1427. The sentences of the court are to be regulated by the Mahomedan law, except- 
ing in cases in which a deviation from it may be expressly directed by any regulation passed 
by the governor general in council. Reg. IX. 1793, sect 74. Reg. VIIL 1803, sect. 9. 

1428. The Mahomedan law officers are to assemble at the office of the register three 
times in every week, or oftener if necessary ; and the register is to lay before them the verna- 
cular copies of the proceedings in the trials, that are referred by the sessions courts for the 
final sentence of the nizamut adawlut After duly considering the proceedings, and previ- 
ous to leaving the office of the register, tliey are to state in writing, at the foot of the record 
of each trial, whether the futwa of the law officer is consistent with the evidence, and con- 
formable to the Mahomedan law ; and if it be not, they are to state what futwa ought in their 
opinion to have been delivered, and to subscribe their names and affix their seals to their 
respective opinions. The register is to submit the proceedings, in the cases so revised by tlie 
law officers, to the nizamut adawlut at their next meeting ; when the court, after perusing 
the proceedings of the sessions court, and the futwas of the law officers of both courts, is to 
pass the final sentence. Reg. IX. 1793, sect. 77. Reg. VIIL 1803, sect. 12. 

1429. Whenever, from the number of trials in reference, it is requisite for their speedy 
decision that they should be divided among the law officers for revision, it is competent to 
any one of the law officers to deliver a futwa thereupon. Provided, that if any one of the 
law officers, on revising tlie proceedings held upon the trial, does not concur with the law 
officer of the sessions court, beforo whom the trial was held, as to the conviction of the 
prisoner, he is not to write the futwa, until one or more of the other law officers of the 
nizamut adawlut can deliver the same in concert with him after perusal of the proceedings. 
Reg. VIII. 1808, sect. 7. 

1430. But it is not necessary that a futwa be filed by the law officers in every case that 
is referred for the final sentence of the court ; the judge or judges, by whom the proceedings 
are reviewed, are to exercise their discretion in requiring a futwa or otherwise, as appears to 
them expedient or necessary, excepting in cases in which *exemption from the futwa is 
prescribed by section 5 of this regulation ; [i. o. cases in which persons not professing the 
Mahomedan faith claim to be exempted from trial according to the Mahomedan law. See 
para. 1244.]('a^ Reg. VI. 1832, sect. 6. 

(«; Under the above rule the court now never call for a futwa, except when, in a case tried in a fiessions court before a 
law officer, the session judge recommends a sentence of death, or in any special case where a reference is thought necessary. 
But the rules In sect, 4, Reg. IX. 1831, regarding the powers of a single judge, had previously rendered unnecessary the 
futvai of the law officers of the nizamut adawlut, except in the cases above noted ; for by them (see paras 146 tt $eq,) a 
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1431. On receipt of the proceedings upon trials referred to the nizamut adawlut in 

pursuance of section 2 of this regulation [i. e. cases in which the session judge differs from couutof differeace 
the futwa of his law officer] the Mahomedan law officers of that court are to write their sion judf^o and 
futwas thereupon, as in other trials referred under the general regulations, Reg. XVII. 

1817, sect. 3. 

1432. In all cases of murder, mutilation, or severe personal injury, in which the heir of 

^ o j ^ ,on injured in 

the slain, or tlie person injured, refuses to prosecute, the law officers of the nizamut adawlut of murder, 

^ 1 . . wounding Ac. re- 

are to be called on to declare what the futwa would have been in the event of their having to prosecute, 
prosecuted; and the judge or judges sitting on such trial are to pass sentence under the 
general regulations, and on a consideration of all the circumstances of the case, the same as 
if the parties had come forward to prosecute. Reg. IV. 1822, sect. 3. 

1433. In all trials transmitted by the sessions courts to the court of nizamut adawlut, in Futwa of discre.. 
which the Mahomedan law officers of that court consider the prisoner or prisoners liable to ment to be giveu 
discretionary punisliment, they are to declare the same generally with a statement of the 

grounds on which the prisoners are adjudged by them subject to discretionary punishment, 
leaving the measure of punishincnt, in such cases, to be deterininod by the judges of the 
nizamut adawlut under the provisions contained in this or any other existing regulation. 

Reg. LIII. 1803, sect. 7, cl. 1. 

1434. The several provisions made by clauses 2, 3, 4, 5, and 0* of section 2 of this ^ ^ ^ 
regulation for the guidance of the sessions courts, in cases wlierein the law officer declares a sessious courts m 

. . 1 . I 1 1 . . .1 II* •/> .1 regard to di<*ci’e- 

pnsoner or prisoners liable to discretionary punishment ; and wlierein a specific punishment tiouary puaishmeat 

has been fixed and declared by the regulations ; or wherein the specific penalties of the cabio^tlTtriais^bo- 

Mahomedan law are withheld, on the ground of the evidence against the prisoner not being idiJwIut. 

such as the law requires for a sentence of hudd or kisas. though sufficient to convict the Fa^*®** 1308 

prisoner on strong presumptive proof; or wlierein the sentence of or is barred 

against the prisoner, though fully convicted, by some special exception or distinction, not 

affecting the nature and criminality of the ofFeiice, and evidently repugnant to the principles 

of equal justice ; are to be considered equally applicable to all cases of the same descriptions 

wherein the law officers of the nizamut adawlut, in any trials before that court, declare the 

prisoner or prisoners liable to discretionary punishment; and the judges of that court are to 

pass sentence accordingly, after taking a second futwa from their law officers in cases which 

may require it Reg. LIII. 1803, sect. 7, cl. 2. 

1435. In trials referred to the nizamut adawlut, under cl. 7, sect 2 of this regulation, Discretionary 

• • Pi*ii • • . in Ji'ii puulshmeatincu**?*^ 

VIZ. when the crime of which the prisoner is convicted, and fur which he is declared liable to iu which the enmo 
discretionary punishment, has not been specifically provided for, either by the regulations, or viLT fo/^by^thc 


single judge may reverse or alter the sentence of the lower court in favor of the prisoner in caUed-for trials ; and may pasb 
any sentence short of death in concurrence with the lower court in referred trials ; and is required to send on the case to 
another judge only when he differs from the session judge as to the conviction, or would pass a higher sentence than the latter 
recommends ; without any reference to the futwa given in the nizamut adawlut. On this account it has been considered 
unnecessary to give iu the text the rules of 80ct.'.4, Reg. XVII. 1817, and sects. 2 and 7, Reg. IV. 1822, which provide for 
cases in which the judges of the nizamut adawlut would pass sentence of conviction or acquittal in opposition to the futwas 
of their law officers . 

3 T 
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the^Mah”* stated penalty in the Mahoraedan law, the judges of the nizamut adawlut, provided 

law. the offence be punishable at discretion under the Mahomedan law, and they are satisfied of 

the conviction of the prisoner, are authorized to pass such sentence upon the prisoner, not 


In such cases of 
magnitude the 
court is to propooo 
new regulation to 
government. 


extending to cai)ital punishment, as they may deem adequate to the crime of which he is 
convicted, and consonant to the general principles of justice, on due consideration of all the 
circumstances of the case. The court is at the same time to propose to the governor 
general in council a regulation to fix and declare the specific punishment of any crime 
of magnitude, which may be found not to have been specifically provided for either by 
the Mahomedan law or by the regulations, and which may appear to call for an express 
denunciation of the penalty to be incurred by committing the same. Keg. LIIL 1803, 
sect. 7, cl. 3. 


Seutenco t(» he 1436. The provisions contained in sections 3, 4, and 5 of this regulation [regarding 
CityLudThdt.”^ dacoity and theft] are to govern the sentences of the nizamut adawlut in the cases therein 
specified; and the judges of that court are authorized to adjudge the stated punishment, 
w hatever may be the futwa of their law officers ; provided that it declares the prisoner or 
prisoners to have been convicted of the crimes incurring the stated penalties either on free 
and voluntary confession, or on the testimony of credible witnesses, or on strong circumstan- 
tial evidence (sufficient to establish (jhalibziui^ or violent presumption of guilt) ; and provided 
the judges of the nizamut adawlut see no cause to disapprove such conviction of the prisoner 
or prisoners; or to mitigate, or remit the specified punishment. Reg. LIII. 1803, sect. 7, 
cl. 4. 


llulos for carry- 
ing into effect the 
sentence uf the 
court 


1437. The register, within three days after passing of the final sentence, or sooner if 
practicable, is to transmit a copy of it under the seal of the nizamut adawlut, and attested 
w ith his official signature, to the session judge, who is immediately to issue a warrant to the 
magistrate to cause the sentence to be carried into execution. The magistrate, upon the 
receipt of the warrant, is to cause the sentence to be executed without delay ; and to return 
the warrant to the session judge, with an endorsement attested by his official seal and signa- 
ture, certifying the manner in which the sentence has been executed. All warrants so re- 
turned are to remain in the sessions court, excepting warrants for the infliction of capital 
punishment, whicli are to bo forwarded by tlie judges to tho nizamut adawlut Reg. IX. 
1793, sect 78. Reg. VIII. 1803, sect. 13. 


Power to can 
for and re- 
Tise trials. 

Court may call 
for trials of aay 
aubordinato court ; 
but cannot enhanco 
tho sentence pass- 
ed. 


1438. It is at all times lawful for the courts of nizamut adawlut to call for the records 
of any criminal trials of any subordinate court, and to pass upon them such orders as may 
scorn fit But it is not lawful for tho nizamut adawlut in cases so called for, or for any 
criminal court in appeals preferred to it, to enhance any punishment awarded, or to punish 
any person acquitted by the court below. Reg. IX. 1807, sect 24. Act XXXI. 1841, 
sects. 3 and 4. 


Nizamut adaw- 1439. The nizamut adawlut in any case in which it appears to them, upon a review of 
uimn^'a i«v?^of the abstract statements or calendars of prisoners punished without reference, that the sentence 
toey passed is one which cannot lawfully be passed on a person convicted of the offence as stated 

abstract statement or calendar, aie to annul the sentence, and to certify to the subor- 

fully be pasB^ ; 
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dinate court the sentence or sentences which may lawfully be passed for such offence: and 
thereupon the subordinate court is to pass a new sentence according to law, and is to amend 
the record in accordance therewith. Act XIX. 1848, sect. 2. 

1440. In any case in which it appears to the nizamut adawlut, upon a review of the 
abstract statements or calendars of prisoners punished witl^out reference, that the verdict 
or judgment pronounced on any prisoner was not warranted by tlie evidence, or that his sen- 
tence was too severe, it may, if it thinks fit, require the judge of the court in which the 
conviction was had to certify under his hand all the evidence taken in the case affecting such 
prisoners, with any observations which the judge may be desirous of making in explanation of 
the verdict, judgment, and sentence ; and thereupon the nizamut adawlut may annul such 
verdict, judgment, and sentence if the verdict or judgment appears to it not warranted by the 
evidence, or mitigate the sentence if it appears too severe ; and in either case is to certify its 
proceedings to the court in which the conviction was had, whicli is thereupon to make such 
orders as are conformable to the decision of the nizamut adawlut, and, if necessary, to amend 
the record in accordance therewith. Act XIX 1848, sect 3. 

1441. Instead of proceeding under this Act, the nizamut adawlut may, whenever it 
thinks fit, call for the whole record of any criminal trial in any subordinate court, and pass 
thereon such orders as it thinks fit, but not so as to enhance the punisliment awarded, or to 
punish any person acquitted in the subordinate court Act XIX. 1848, sect 4. 

1442. In any jurisdiction, in which a superintendent of police has not been appointed 
under Act XXIV. 1837, cases of a miscellaneous nature, other than criminal trials, are not 
cognizable by the nizamut adawlut In such miscellaneous cases an appeal lies from the 
magistrate to the commissioner of circuit in his capacity of superintendent of i)olice, wliose 
decisions are not to be open to revision otherwise than on a regular suit in a civil court Pro- 
vided, however, that this is not to be held to preclude the government from issuing any orders 
that they may see fit, consistently with the existing regulations, in any case that may bo 
brought to their notice by the nizamut adawlut or otlierwise. Keg. IX. 1831, sect 3. 
Act XXIV. 1837, sect 3. 

1443. The interference of the nizamut adawlut in such jurisdiction is restricted by the 
above to criminal trials,” i. e. cases involving a judicial investigation on a criminal charge 
and judicial award. In all other cases which are contradistinguished as “ miscellaneous cases” 
the appellate authority is transferred to the commissioner of circuit, with a reservation of a 
further appeal to the government, in those cases in which the party deeming himself aggrieved 
may prefer that course, instead of resorting immediately to the civil courts [as in cases of 
dispossession or other actionable cause], or on which the nature of the case will not admit of 
the remedy by civil action [as in ‘the case of alleged injustice towards native officers of 
government by magistrates or others to whom they are subordinate]. For the former the 
ordinary remedy by suit is provided ; for the latter an appeal to government. Const. 
Nos. 914 and 662. 

1444. Orders passed by the subordinate criminal courts in judicial proceedings other 
than criminal trials are not cognizable or open to revision by the nizamut adawlut, and in 
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trials, are not open regard to such cases the nizamut adavflut posscsses no jurisdiction. Such being the case, 
it cannot assume to itself jurisdiction on the ground that the orders passed by the session 
judge are unwarranted or irregular. Reports Z. jP. 1851, page 1469; 

Revision of caso 1445. A trial having been held in Assam before the magistrate, and referred to the 

SiSo. nizamut adawlut by the commissioner on a revision of the magistrate’s proceedings without 

holding a fresh trial, it was held competent to the court to pass sentence on the prisoner in 
the absence of such trial by the commissioner. N. A. R. vol. 5, page 8. 

Revision of in- 1446. Cases, in which interference with any order issued by an inferior court, prior to 
to*^bo'^maSeat^^tUe its final judgment in such trials, appears necessary, are to be brought before the court at its 
English sittings, English sittings. Const. No. 662. 

Power of mitipa- 1447. The powers vested in the nizamut adawlut by sect. 3, Reg. XIV. 1810 [to grant 

Uonof sentence ot .... ^ ® v i 

tubordinatt* court ; sncli remission or mitigation of punishment, as appears just and proper, according to the 
1457. evidence and circumstances of the case, and to pass sentence accordingly*] are applicable to 
all cases in which that court revises a sentence passed by a sessions court, or magistrate, or 
assistant to a magistrate, in pursuance of the above, or under any other provision in the regu- 
and of their own l^^h)ns. It is also applicable to any cases in which the court of nizamut adawlut sees reason 
sentence. to reviso a sentence passed by that court, and to remit any part of the punishment adjudged. 

But this discretion is not to be exercised without strong and sufficient grounds, to be recorded 
at large upon the proceedings of the court. Reg. XIV. 1810, sect. 4. 

When 1448. In a criminal trial, wherein differing opinions have been recorded, tlie sentence 

judges differ should issue according to the opinions of the majority, as regards each prisoner ; and, where 
award- difference relates merely to the amount of punishment, the most lenient sentence should 
inj? scntonco, whou adopted. Coust. No. 952. 

the ludgos differ. ‘ 

Difference of 1449. In tlic cveut of anv difference of opinion arising when three iudges are present in 

opinion tobe settled , \ S.. 

by majority. court, the voicGS of the majority are to determine the question; but it a difference of opinion 
arises when two judges only are present in court, the question then before the court is to be 
postponed for adjudication, until a third judge attends. Reg. II. 1801, sect. 13. Reg. VIII. 
1803, sect. 5. 

nion nf tw^judges 1450. The concuiTGiit Opinion of two judges, who agree in all points of the decision, is 
is final. final and conclusive, though it differs from the opinions of two other judges who do not 

agree with each other. Const. No. 526. N. A. R. vol. 2, page 121. So, where two judges 
agreed in the acquittal of the prisoners though on different grounds, the concurrence was held 
to overrule the opinions of two judges, who would have convicted, but differed as to the 
amount of punishment to be awarded. Reports Z. P. 1855, part 1, page 560. 

whenthojttd^s 1451. Whenever, and so often as only one judge is present with the Western court, or 

preaettt connot de- « . . . , , . i . 

cid©, the case is to if any difference of opinion arises when only two judges are present, in any matter requirint** 

be referred to i ... i x* x • rx • j • • x i n ^ 

other court of ui- under the existing regulations the concurrent voices ot two judges, the question is to be refer* 
samut adawlut. determination of one of the judges of the Calcutta court of nizamut adawlut. Pro* 

vided, moreover, that, in such case, it is sufficient that tlie judge, to whom the point is referred, 
forms and records his judgment on a careful perusal and consideration of the proceedings, 
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and without requiring the attendance of the parties or their vakeels. Reg. VI. 1831^ 
sect 7. 

1452. Whenevef and so often as there are four judges present at the court of nizamut 
adawlut at Calcutta, and there is an equality of voices in cases which require a decision by 
the majority, it is competent to refer the question for decision to a judge of the nizamut 
adawlut in the Western provinces; and it is sufficient that the judge, to whom the point is 
referred, should form and record his j udgment on a careful perusal and consideration of the 
proceedings, and without requiring the attendance of the parties or their vakeels. Reg. IX. 

1831, sect. 9. 

1453. In a case of four prisoners charged with dacoity, the second judge voted for Examples of cases 
the conviction of No. 1, and the acquittal of the other three; the fourth judge for the con- 

viction of all; and the officiating judge for the conviction of No. I as a receiver only, and JSS^god^on^^^au^t^ 
for the acquittal of the other three. Under these circumstances, sentence was issued under toncT^^was^^co^ 
the signature of the three judges conformably to the majority of opinions in regard to each to tho^mr 

individual; No. 1 was convicted of dacoity, and the other three were acquitted. N. A. R. voices in 

^ regard to each in- 

vol. 2, page 40. dividual. 

1454. In a case of two prisoners, there being three judges for the conviction and one 
for the acquittal of the first, and two for the acquittal and two for the conviction of the 
second; another judge took up the proceedings with reference to the latter prisoner only, 
and being of opinion that he should bo acquitted, an order for his release was issued. In 
deference to the majority, this order was signed by two judges, one of whom had originally 
given his voice for conviction. N. A. R. vol. 2, page 483. So, in another case, vol. 2, 
page 485. 

1455. In a case of nine prisoners, the court not being able to decide by a majority of 
voices as to the sentence to be passed on all, one of the judges modified his opinion by re- 
ducing the term of imprisonment proposed by him to be awarded to one of the prisoners, in 
order to admit of the issue against each individual of a sentence by a majority of the court 
N. A. R. vol. 3, page 76. 

1456. On the trial in the Calcutta Court of two prisoners, charged with murder, three 
judges were for a sentence of death, and one for a sentence of imprisonment for life, against 
the first prisoner ; and two judges for death, and two for perpetual imprisonment, against the 
second. The case was referred to the Western Court, when, one judge concurring in sen- 
tencing the second prisoner to imprisonment for life, he was sentenced accordingly, and the 
first prisoner was executed. N. A. R. vol. 4, page 154. 

1457. In all criminal trials before the nizamut adawlut, if a prisoner, or prisoners, be Power of 
in any case, under the provisions of the laws and regulations in force, liable to a more severe aaitigation 
punishment than appears to the court equitable, it is competent to two or more judges (but 

now a single ludge under the provisions of sect. 4, Reg. IX. 1831*) to grant such remission, onnitifratethe 

° - » puuisliraent do- 

or mitigation of punishment, as appears just and proper, according to the circumstances of dared by the regru. 

the case, and to pass sentence accordingly ; provided that in all such cases the court is to ^ mjetseq. 

record the grounds upon which a remission or mitigation of punishment is adjudged, under 

3 U 
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Beuon of taeh tlie ^uwetion hereby vested in them ; and they are to communicate the same to the sessions 

to be recorded and *' i i i i . i 

uotided to the see- court before whom the trial was held, with directions to cause the same to be made known 
stone court. , , . . , ^ . A 

in open court to the prisoner or prisoners conceraed* Reg. XI V. 1810*, sect 3. 

The court can- 1458. The nizamut adawlut are competent to mitigate a sentence on judicial grounds 
^und^^i^miwi apparent on the record, and strictly connected with the case, and not extraneous. If the 
to the priwmar. ground of mitigation is personal to the prisoner, the prerogative of mercy rests with govern- 
ment Const No. 350. 


The court may 
recommend for 
pardon persons 
sentenced to 
death. 


1459. When a criminal, who has been sentenced to suffer death, appears to the nizamut 
adawlut to be a proper object for mercy, they are to submit his case to government ; and, 
according to the circumstances of it, either recommend a pardon to be granted to him, or 
such commutation of the punishment as to the court seems proper. Reg. VIII. 1803, sect. 14. 


Government may 1460. Nothing contained in this, or any other regulation, is to be understood to 
a* pwson ^^charprd preclude the govemor general in council from the exercise of the power reserved to the 
of a'cininuiai chief executive authority in all cases, when it appears proper to pardon any person charged 
offence. with, or convicted of, a criminal ofience. In all such cases, a letter from the secretary to 

government, addressed to tlie register of the nizamut adawlut, or to any magistrate, or to 
any other local authority, is to be deemed a sufficient voucher of the pardon thereby notified, 
and is to bo observed accordingly. fa) Reg. XIV. 1810, sect. 6. 


Sentence is to b© 1461. In cases of dear conviction, when, from considerations of policy or other rea- 

passod in cases re- ^ r ^ 

c<iin 0 ieiided to go- SOUS, it is deemed expedient not to pnnisli the oflFenders, sentence should be passed, and a refe- 
vemmeut for par- ^ -i i 

don. rence made to government, before directing execution of such sentence, to afford the govern- 

ment an opportunity of exercibiiig its prerogative of pardon. N. A. R. vol. 5, page 31. 


(a) The following cases In wliich prisoners have been pardoned by government after conviction, are taken from the 
Nizamut Adawlut Reports 

A murder was committed in Cuttack on the very day the province was declared subject to the British laws ; the prisoners 
therefore might, as they pleaded, have been ignorant of tho fact ; and in consideration of this circumstance, and of the habits 
of lawless violence which prevailed with impunity under the Mahratta government, the prisoners were discharged without 
punishment. Vol. 1, page lOG. 

A sentinel, in the service of a Mahratta chief who was on a pilgrimage to Benares, was convicted of wilful murder, in 
cutting down a man f supposed to be a thief) who did not answer to a third challenge, in conformity to a general order to that 
effect from his superior. The prisoner was pardoned on the consideration that he acted under a mistaken sense of duty. Vol. 1, 
page 158. 

A Rajkoomar was convicted of destroying his infant daughter, and sentenced to suffer death. But, as it appeared that 
the proclamation for preventing tho murder of uow-born children, directed by sect. 11, Reg. III. 1804, had not been published 
in the pergunnah in which the prlsouer resided, and as the magistrate had but recently interfered in the police of the pergunnah, 
so that it was not improbable that the prisoner might have been ignorant of the prohibition of the British government, he was 
pardoned, Vol. l,page 209. 

An attack was made on a small village in Arracan by a party of hill people of a distinct tribe* in which fourteen persons 
were muidered, nine others severely wounded, and five carried off into captivity. No probable motive for the outrage was 
elicited, tho suffering party being either really ignorant or disinclined to tell, and tho defendants not adducing any. Out of 
24 prisoners 15 were convicted and sentenced to death or imprisonment in banishment for 14 years ; but as it seemed clear 
that the prisoners all surrendered under an implied assurance of their obtaining forgiveness, and that it was quite impossible 
that they could have been constrained if they had not been persuaded to give themselves up, and as therefore it would have 
been as utdnst as impolitic to carry the judgment into effect, they were pardoned. Vol. 5, page fiJ . 
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1462» The sittings of the cotirt are to be held before two or more judges, whenever the Powera of 
number of trials and other business depending before the court may admit of it But when* judge* 

ever the number of depending trials renders it necessary for their speedy determination hold "?t- 

that the judges should hold separate sittings, it is competent to any one judge to hold a 
sitting of the court, and to pass orders or sentence upon any trial under reference to it, in Xfow 

conformity with the regulations ; provided that, if the single judge so sitting does not concur 
with the session judge, before whom the trial has been held, with respect to the conviction of 
the prisoner, he is not to pass sentence until one or more of the other judges of the court can 
sit with him upon the trial. Reg. VIII. 1808, sect. 6. 

1463. The above provision, which includes all instances of a difference of opinion upon so, if the wttmg 
the guilt or innocence of a prisoner, is extended to all cases in which the session jndge, before cur^L^the 
whom the trial has been held, may recommend a mitigation of punishment, upon grounds the^ses^oa judged' 
which a single judge, holding the sitting of the court, deems insufficient. In such cases the 

opinion of another judge of the nizamut is to be taken upon the mitigation proposed by the 
session judge ; and in giving such opinion he is to examine the proceedings upon the trial as 
far as is necessary to enable him to form a judgment upon the stated grounds of mitigation. 

Reg. XVII. 1817, sect 17. 

1464. The above rule authorizes a sitting of the court before a single judge (when two A sinjrie judpr 

, o J o V mayholdsittinfrson 

or more judges are not able to attend) upon miscellaneous references to or from the sessions miscellaneous busi- 

courts and magistrates, upon petitions receivable by the nizamut adawlut, and generally 

upon all matters appertaining to the cognizance of that court under the regulations in force. pannot reverse 

But a single judge cannot in any case by his single authority reverse or alter a former jppiajjfn 

decision or order of one or more of tlie judges of the court Keg. XXV. 1814, 

sect. 17. 

1465. When a session judge, referring a criminal trial to the nizamut adawlut, states Power of sinpie 

circumstances of extenuation, or other special grounds for a mitigation of punishment, in mUigatlon 

behalf of any prisoner or prisoners, and a single judge of the nizamut, holding the sitting of commeudeTby tbo 
that court, concurs in the mitigation of punishment recommended by the sessions judge, it is judge. 


In lha following case the nizamut adawlut remitted the punishment on judicial grounds A prisoner was convicted on 
violent presumption of being an associate in Wuzoer All’s conspiracy. But the orders of government ou a former and simi- 
lar occasion having given him hopes of exemption from punishment, and the evidence showing some extenuating circumstances 
in his favor, orders wore issued for his release. Yol. 1, page 227. 

The two cases quoted beneath are apparently opposed to the rule of Const. No 350 (para. 1 158), as tbo sentences of pu- 
nishment were in both remitted on grounds purely personal to the prisoner ; but thej are probably not considered precedents, 

as that construction was ruled subsequently to the dates of both?. A prisoner was convicted of cutting off his wife’s hand 

under the impulse of anger ; but it appeared that he had just cause for anger, and that tlie actual violence was unintentional ; 
and the wife earnestly entreated that her husband should be pardoned. Under these circumstances, and as the futwa de- 
clared the prisoner unconditionally released from every penalty in consequence of the injured party withdrawing her claim, 
he was discharged without punishment. Vol. 1, page 344. 

Two females wore convicted with their husbands of knowingly receiving stolen property ; but from the inffuence known 
to be exercised by husbands over their wives, and under a futwa of discretionary punishment, the court did not think At to 
award the females any punishment. A third female, aged 70 years, was convicted of the same offence, and released in con. 
•ideration of her age and infirmities. Vol. 1 , page 358. 
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coflfNlMt to the judge so concurring to gfixxt the proposed mitigadoiif end to pass sentence 
acoordingly ; in like manner as two judges are competent to grant a mitigation or remission 
^ of punishment^ whenever it appears just and proper^ under the provisions of sect. S, Reg* 


• r. ti457. XIV. 1810 * Reg. XVII. 1817, sect. 18, cl. 1. 

If » tiagia jsSgs 1466. A single judge of the nizamut, holding the sitting of that court on a criminal trial, 
to ^ further declared competent to mitigate or remit any part of the prescribed punishment, if 

appears to liim just and proper on the grounds stated in the above provision, although a 
mitigation or remission is not proposed by the judge referring the trial ; but in such cases 
the grounds on which a mitigation or remission of punishment is granted, are to be recorded 
and communicated to the sessions court for the information of the prisoner or prisoners 


concerned. Reg. XVII. 1817, sect. 18, cl. 2. 


singia judge may 1467. It is Competent to a single judge, on a revision of the proceedings held on any 
•enten^of the Criminal trial by any court of inferior jurisdiction, to reverse or alter the sentence or order 

twS passed thereon, provided such reversal or alteration is in favor of the accused, whether for 

acquittal, mitigation of punishment, or otherwise, and does not enhance the punishment to 
which he has been sentenced. Reg. IX. 1831, sect. 4, cl. 2. 


Example 1468. In a trial for murder the law officer of the circuit court acquitted tlie prisoner ; 

the commissioner dissenting referred the trial with his opinion that the prisoner was guilty 

of affray with homicide ; the law officer of the nizamut also acquitted ; but the judge, who 
revised the trial, deemed the prisoner convicted of manslaughter. The court held that ho 
was competent to dispose of the case without calling in another judge. Const. No. 674. 

When case is re- 1469. Whenever a criminal trial is referrible to the nizamut adawlut by reason of the 
session jnd^ dif- Commissioner of circuit or session judge differing in opinion with his law officer as to the 

conviction or acquittal of one or more prisoners included in the same trial, the sentence in 

prHouerel^ which iu regard to the otlier prisoners is within his competence under the regulations in 

force, it is necessary for the nizamut adawlut, or for a single judge of that court, to revise 
only such parts of the proceedings on the trial as relate to the prisoner or prisoners in respect 
to whom the reference is made. Reg. IX. 1831, sect 4, cl. 3. 

Single judge may 1470. If a single judge of the nizamut adawlut concurs in opinion with the commis* 
concurrence*^ sioncr of citcuit OF session judge, whether for conviction or acquittal, it is competent to such 
exropr^for cipitoi P®*®® ^ Sentence, whatever may he the futwa of the law officers of the 

punishment. uizamut adawlut, except for capital punishment, which as heretofore, in all cases, requires the 
concurrent opinion of two judges of the court. Reg. IX. 1831, sect. 4, cl. 4. 


But single judge 
canuot convict in 
opposition to ses- 
sion judge ; 


1471. Provided, however, that is is not competent to a single judge to convict and 
sentence to punishment any prisoner in opposition to the opinion of the commissioner or 
sessions judge, if the latter is for acquittal, or otherwise in favor of the prisoner. Reg. IX* 
1831, sect. 4, cl. 5. 


in sudi case he 
should send on 
the trial to ano- 
ther judge. 


1472. It is not competent to a single judge to convict and sentence to punishment any 
prisoner recommended to be acquitted by a session judge against the opinion of the law 
officer for conviction. If the opinion of the judge of the nizamut adawlut he for conviction. 
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the CBM is to be sent on tor the coneorrence of another judge of the court Resolution, 
N. A., August 13, 1652. 

1473. In the cases above referred to, the nizamut adawlut is not precluded from revis- 
ing the whole proceedings, if there appear sufficient grounds for so doing. Reg. IX. 1831, 
sect 4, cl. 6. 

1474. A single judge may always, in any case of difficulty or importance in which 
he deems it expedient and proper that the matter at issue should be decided by two or 
more judges of the court, record his opinion thereon, and refer the case to another judge. 
Reg. IX. 1831, sect 4, cl. 7. 

1475. In trials referred to the nizamut adawlut, which include one or more prisoners 
liable to a sentence of death, it is not competent to a single judge to pass the final sentence, 
which in all such cases is to be passed by at least two concurring judges of that court 
Reg. XII. 1825, sect 8. 

1476. The jurisdiction of the presidency court of nizamut adawlut over the province 
of Benares, and the ceded and conquered provinces, having been transferred by Reg. VI. 
1831 to the Western court, it was held that the latter court possesses tlie whole of the powers, 
in regard to the revision of orders and sentences passed by the court at the presidency before 
the enactment of that regulation, which could have been exercised by the latter previously 
to the separation of the jurisdictions. Const No. 799. 

1477. The judges of the Western court are competent, whenever it appears advisable 
on the representation either of one of their own body, or any other constituted criminal autho- 
rity, to revise, in full court, the proceedings of one or more judges in any case connected with 
the districts under their jurisdiction, as well as to modify or annul the sentence or order pre- 
viously passed, either on the grounds of additional evidence or other circumstance throwiutr a 

O 

new light on the case, or generally with reference to the previous decision, provided that no 
sentence of a criminal court can be modified to the prejudice of the prisoner or prisoners 
included in it. If the judge, or any of the judges who passed the original sentence, be 
present, the revision is to be made by him ; provided that, if two or more judges concurred 
in the order or sentence, and any of them is not present, the case must be brought before 
the whole court, if it is proposed to modify or annul the order or sentence. Const 
No. 819. 

1478. This rule does not hold in the Calcutta court, by whom Const No. 819 was re- 
scinded ; the court resolving that when review of a criminal order passed by a judge of the 
court, present at the time of the application, is applied for, it shall bo disposed of by him, 
without reference to the other judges of the court If the ajiplication be for a review of an 
order passed by a judge absent on leave, or no longer attached to the court, the provisions of 
sect 17/ Reg. XXV. 1814* shall be the rule of procedure. C. O. No. 67 of vol. 4, Z. P, 

1479. A petition having been presented to the nizamut adawlut, praying for the 
release of a prisoner formerly sentenced by the court, it was held that they had no power 
to interfere with the sentence on the ground of their entertaining a difference of opinion as 

3 w 


Nizamut adaw* 
lut may revise the 
whole proceedings. 


Single judge may 
always require the 
opinion of his col- 
leagues. 


Sentence of death 
cannot be passed 
by a single judge. 


Interference 
with former 
order of the 
court. 

How far the 
court may modify 
or annul any pre- 
vious order or sen- 
tence of the court. 

Rule of the 
Western court. 


If the judge who 
passed the original 
sentence is present; 
or, if absent. 


Rule of the Cal- 
cutta court. 


• See para. 1404. 

But former sen- 
tence cannot bo al- 
tered on the ground 
that the present 
court differs as to 
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the^meritt of the to the merits of the case, or as to the qaaatiun of ponishment awarded. N. A. R. toI. 2, 
page 477. 

A single judge, \480. In a case, where a prisoner had evaded justice at the time when his accomplices 
Mutence on Were tried, but on his being afterwards appreliended and brought to trial circumstances came 
statemSit.'^Med out which induced the belief that the offence previously charged had been exaggerated, it 
rfhUcoBMpi^”* was decided that the judge, who passed sentence on the first trial, was competent, with the 
concurrence of his colleagues, to revise or modify the order passed by him without the inter- 
ference of another judge. N. A. R. vol. 4, page 246. 


Tho court would 
not order tho re-np- 
prehcnsioii of per- 
sons sentenced 15 
years before for 
aflrny, when they 
ought to have been 
puidshod for mur- 
der. 


1481. On tho reference of a case of assault and murder perpetrated 15 years before, 
it was discovered that two prisoners implicated in the same transaction had been regularly 
tried, convicted, and sentenced to only one year’s imprisonment, and that the sentence had 
been reported, as prescribed, to the nizamut adawlut, and confirmed as for a case of simple 
aflray ; tho court held that it was not expedient to direct their rc-apprelieiision with a view 
to their being tried and sentenced to a punishment adeejuato to the real merits of the case. 
N. A. R. vol. 3, page 164. 


Miscellane- 

ous- 

I*owcr of uiza- 
mut uilttwlut to 
suspoiid a session 
judge ; iiud course 
of jiroctduro when 
a sesMon judge or 
nwigi'-trale, or 
other covenanted 
officer, is guilty of 
disolicdieueo, neg- 
lect, \e. 

r. ^ 1110. 

1 e. If 7H1. 


Order of court 
Ik not binding on 
civil court. 


1482. The nizamut adawlut is empowered to suspend from office any session judge, or 
magistrate, for wilful disobedience, or neglect of or false return to any process, rule, or 
order of that court; such suspension to be notified within ton days, with all relative pro- 
ceedings and papers, for the determination of government. The nizamut adawlut is further 
authorized and directed to proceed upon reports from tho session judges of neglect or mis- 
conduct by the magistrates, made in pursuance of sect. 63, Reg. IX. 1793 {Ced, Proc. sect. 
30, Reg. VIL 1803)^ ; as well as upon reports from the session judges, and magistrates, of 
neglect or misconduct by their assistants, made in pursuance of sect. 10, Reg. XIII. 1793 
(Ced, Prov, sect. 13, Reg. XII. 1803) ;t in which cases, after such iiupiiry as is judged 
necessary, in proof or explanation of the circumstances stated, the court is to report the case, 
if it appears to require tho notice of government, with a copy of all proceedings and papers 
received on the subject of it, for such orders as may be judged proper. And in all cases 
wherein a covenanted servant of the Company employed in any of the criminal courts, or in 
any office of police, appears to the nizamut adawlut to liavc been guilty of neglect of 
duty, or of other misconduct, not expressly provided for l)y the regulations, that court is 
either to report the same to government ; or, if the case ap[)ear3 to involve an error of 
jud<»ment only, or a slight default, for wliich an admonition of the court is deemed asullicient 
correction, to advise the party of liis default, and to admonish him accordingly. Reg. IL 
1801, sect, 14. Reg. VIII. 1803, sect 24. 

1483. A summary order of the nizamut adawlut to the magistrate is not binding on the 
civil courts. Const. No. 609. 


The court would ^4^4^ It appearing in the course of a criminal trial, that a decree liad been obtained in 

not caned a dcciec ** /.ii vi i-t 

of a civil court a civll suit by means of fraud, the court did not think proper to cancel the decree ; but 
to'hwe directed that tho parties, against whom it had been obtained, should be furnished, on their 
obtaioed b) ^ jjjgjj, ggntenco for presentation to the court of appeal, which court 
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could then use their own discretion in passing such orders as might prevent an unjust execu- 
tion. N. A. R* voL 3, page 93. 

1485. The vakeels of the sudder dewanny adawlut may present petitions to the nizamut Vakeois. 
adawlut. Const No. 663. 


1486. The nizamut adawlut is, from time to time, as circumstances req^uire, to prescribe 
the forms, and to fix the periods of transmission, and mode of preparation of all reports, calen- 
dars, registers, or other statements, to be furnished by the criminal courts, or by the judicial 
or police officers. But this is not to be construed to supersede the necessity of the prepara- 
tion and transmission of the reports and statements prescribed by the regulations, until the 
nizamut adawlut specially prescribes any alteration in, or directs the discontinuance of, any 
particular report or statement. Reg. VII. 1829, sect. 3. 

1487. First. All precepts are to be drawn out in prescribed forms.* Second. All 
orders directing tlio issue of precepts are to state whether a return is required, and within 
what period. Third. The period is to bo calculated from the date of the despatch of the 
precept from the office of the nizamut adawlut. Fourth. Precepts and returns arc to bear 
the dates of despatch, and not the dates of the proceedings wliicli accompany them, and 
the subordinate courts are expected to despatch their returns within the period allowed. 
Fifth. When a judge of the nizamut adawlut has signed a chitteh, directing the issue of 
a precept, it is tlie duty of his peslikar to prepare a copy of the roobukarce, duly attested 
by his signature, togetlier with such other papers as should accompany the same, and to 
send them by a mohurir to tlie English clerk in the precept department witliiii seven days 
from the date on which the chitteh was signed by the judge. The roobakarce is to bear 
a list of the accompanying papers at the foot of it ; and the peshkar is responsible that they 
are correct and complete. Sijuth. The English clerk is to note on each j)roceeding the date 
of recoii)t, and after preparing the precepts to submit them for the register's signature ; he 
is then to enter them in the proper books, and to despatch them on the same day, if possible ; 
if not despatched till the next day, or later, the date of the precepts is to be altered to corres- 
pond witli that of despatch. Seventh. If the officer to whom the precept is addressed finds 
it impracti(;ablo to send a complete return witliin the prescribed period, Ije is to transmit 
a proceeding, with a certificate, according to the prescribed forin,t stating tlie reasons, and the 
additional period which he require* to carry the court’s orders into effect. Eighth. Such 
returns and certificates, when received in the office of the nizamut adawlut, are to be sent 
by the precept clerk, after having been endorsed and entered in the proi)er books, to the pesh- 
kar of the judge by whom the precept was issued, who is to note on each the date of re- 
ceipt, and to bring it forward in the usual course. Ninth. If the period allowed in a precept 
together with the number of days occupied by tho letter dak, expire before a return, 
or explanatory proceeding and certificate is received, tho register is to send a letter 
calling for explanation within a specified term ; should this term also expire without 
receiving a reply, tho circumstance is to bo brought to tlie notice of the judge who 
issued tho order, for such further measures, as he deems advisable. Tenth. Tho officer, by 
whom a return or certificate is sent, is to cause a list of the papers which accompany it to 


Tho uizamut 
adawlut in to pre- 
scribe reports, state- 
ments, &c. 


Precepts. 

Rules for the i«- 
siio of precepts to 
.subordinate eourt'^, 
and for returns 
theri'fo ; prrscribirii: 
form.s— of a pre- 
cept calling: for pro- 
ceed ing.s with re- 
turn ; — a precept 
requiring no re- 
turn a certificate 
when a full return 
cannot bo .submit- 
ted within tho pre- 
scribed period ; 

* r. Appendix A. 
Nos. 50 and 67. 


t Appendix A. 
Nu. 5d. 
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be written at the foot of the roobakaree. Eleventh. If the papers, &c., which should accom- 
pany a precept or return, are too heavy for the letter ddk, they are to be sent by d&k 
banghy, with a note stating the case and the precept or return to which they belong ; the pre- 
cept or return itself witli tlie proceedings of the court being sent as usual by the letter d&k. 
Twelfth. The precept clerk is to submit to the register, at the close of each week, a list of 
unanswered precepts and letters, to which returns are due. C. O. Nos. 160 and 174 of 
vol. 2. 

and a reply to a 1488. Whenever a session judge finds it necessary to make a reference to the court 
noTret^. connected with precepts not requiring returns, for the purpose either of communicating any 

information or remarks, or of requiring further instructions, he is to adopt a prescribed 

•o. Appendix A. form.* C. 0. No. 212 of vol. 2. 

No. 68. 


SECTION XXXIII. 

OF SENTENCE OF TRANSPORTATION OR BANISHMENT. 


Tho nizamut 
adawlut may sen- 
tenoe to transporta- 
tion any person sen- 
tenced to imprison- 
ment for life. 


And should al- 
ways sentence to 
transportation, un- 
less there are spe- 
cial reasons. 


If nession jnd^ 
sentences to, or 
recommends, a 
sentence of impri* 
sonment for life, a 
•ingle judge of the 
nisamut adawlnt is 
to pass sentence of 
transportation. 


Convicts cannot 
be transported for 
a limited period. 

Session judge al- 
ways to add trans* 


1489. The nizamut adawlut are authorized, under the discretion in this respect al- 
lowed by the Mahomedan law, to order any prisoner, sentenced to imprisonment for life, to 
be transported to some place beyond sea; and the magistrates, at every jail delivery, are to 
cause a written proclamation to be read, and affixed in their cutcherries, as well as in the 
cutcherries of their police officers, notifying that all persons who are sentenced to be con- 
fined for life for murder, dacoity, robbing, plundering, arson, or any other crime of a hein- 
ous nature, are liable to transportation to some place beyond sea by order of the nizamut 
adawlut. Reg. IV. 1797, sect. 10. Reg. VIII. 1803, sect. 18. 

1490. Whenever the sudder court sentences any offender to imprisonment for life, it 
is at the same time to sentence such offender to transportation beyond sea for life, unless 
there are special reasons inducing the court to think such prisoner not a proper subject for 
transportation, which special reasons the court is to record. Act XIV. 1844, sect 1. 

1491. Whenever any offender has been sentenced in the first instance by a commis- 
sioner of circuit, or session judge, to imprisonment for life, or whenever a commissioner of 
circuit or session judge has recommended that sentence of imprisonment for life be passed 
upon any offender, it is competent to a single judge of the sudder court, and he is directed, 
to sentence such offender at the same time to transportation beyond sea for life, unless there 
are special reasons inducing him to think such offender not a proper subject for transporta- 
tion, which special reasons he is to record. Act XIV. 1844, sect 2. 

1492. Transportation beyond sea is restricted to convicts sentenced to confinement for 
life ; and in all instances wherein a session judge passes a sentence of confinement for life 
against a prisoner, he is at the same time, if he deems the prisoner a proper object of trans- 
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portation beyond sea^ to adjudge him or her to be transported for life. Reg. LIII. 1803, 
sect 8, cl. 2. 

1493. It is not competent to the nizamut adawlut (except in the exercise of their gene- 
ral powers of mitigation, where they may deem the object worthy of it) to exempt from trans- 
portation an individual convicted of an oflFonce for which the regulations specifically prescribe 
that punishment N. A. R. vol. 3, page 1. 

1494. Imprisonment in transportation beyond sea for life, is considered a more severe 
sentence than imprisonment for life in the Alipore jail. N. A. R. vol. 5, page 80. 

1495. In the cases of convicts sentenced to confinement for life, whom the courts of 
sessions and nizamut adawlut do not consider proper objects of transportation beyond sea 
under the above provisions ; as well as in all cases of convicts sentenced to imprisonment for 
a limited period ; the court by whom the sentence is passed, if it deems the same proper on 
consideration of the prisoner’s offence, may adjudge him to be banislied, during the period of 
his sentence, from the district in which his place of abode is situated, and to be kept to hard 
labor on the public roads, or other public works, in any other district, to which he may be 
removed. Reg. LIII. 1803, sect. 8, cl. 2. 

1496. Magistrates are not competent, under the regulations, to sentence vagrants, or 
persons convicted of specific offences, to expulsion from the British territories, or to banish- 
ment from the city or district in which they have been apprehended. C. 0. No. 159 of 
vol. 1. 

1497. As soon as any offender shall be delivered to the person or persons to be ap- 
pointed by the governor general in council on that behalf at the place to which he is trans- 
ported, the property in the service of such offender shall be vested in such person or persons 
during the term of transportation. Act XVL 1840, sect. 1. 

1498. It shall be lawful for the governor general in council to appoint the governor or 
other authority at any place within the territories of the East India Company, or to appoint 
one or more superintendents at any such place, as the persons to whom convicts undergoing 
transportation shall be delivered and in whom the property in the service of such convicts 
shall bo vested as aforesaid. Act XVI. 1840, sect. 2, 

1499. It shall be lawful for the governor general in council to issue orders from 
time to time to any such governor, authority, or superintondent, and which orders are here- 
by required to bo duly oxecuted, and to frame rules touching the classification of convicts, 
their confinement, treatment, and discipline, and touching such moderate correction as may 
be necessary in cases of misbehaviour and disorderly conduct, and of neglect or disobedience 
in the service of those persons inVhom the property of such service may be vested as afore- 
said. Act XVI. 1840, sect 3. 

1500. All persons who have heretofore been transported to any place within the terri- 
tories of the East India Company, and whose terms of transportation are not yet expired, 
shall be subject to the provisions contained in this Act, and nothing heretofore done with 
respect to offenders who have been so transported in conformity with the provisions of this 
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Act, or by the orders or with the sanction of government, shall be called in question in 
any court of law. Act XVI. 1840, sect. 4. 

Penal aer- 1501. No European or American shall be liable to be sentenced or ordered, by any 
vitade. court within the territories in the possession and under the government of the East India 

Ameril^^ Z Company, to be transported. Act XXIV. 1855, sect. 1. 

portoSon! ^ ^*^*'* 1502. Any person who, but for the passing of this Act, would, by any law now in 

senSe °^inStoad which may hereafter be in force, in any part of the said territories, be liable to be 

of^osi^rtoUor'^ sentenced or ordered, by any such court, to be transported, shall, if a European or American, 
be liable to be sentenced or ordered to be kept in penal servitude for such term as is herein- 
after mentioned. The terms of penal servitude to be awarded by any sentence or order, 
instead of the term of transportation to which any such offender would, but for the passing 
of this Act, be liable, shall be as follows : (that is to say :) — instead of transportation for 
seven years, or for a term not exceeding seven years, penal servitude for the term of four 
years : — instead of any term of transportation exceeding seven years, and not exceeding ten 
years, penal servitude for any term not less than four and not exceeding six years : — instead 
of any term of transportation exceeding ten years and not exceeding fifteen years, penal 
servitude for any term not less than six and not exceeding eight years : — instead of any 
term of transportation exceeding fifteen years, penal servitude for any term not less than 
six and not exceeding ten years : — instead of transportation for the term of life, penal servi- 
tude for the term of life. And in every case where, at the discretion of the court, one of 
any two or more of the terms of transportation hereinbefore mentioned might have been 
awarded, the court shall have the like discretion to award one of the two or more terms of 
penal servitude hereinbefore mentioned, in relation to such terms of transportation. Act 
XXIV. 1856, sect. 2. 


Discretion of 1503. Provided always that nothing herein contained shall interfere with or affect the 

native punishments authority or discretion of any court in respect of any punishment which such court may 
not to be aflFtetod. award or pass on any offender other than transportation ; but where such other punish- 
ment may be awarded at the discretion of the court instead of transportation or in addition 
thereto, the same may be awarded instead of, or (as the case may be) in addition to, the 
punishment substituted for transportation by this Act. Act XXIV. 1855, sect. 3. 


Effect of pardon 
granted upon con- 
dition of penal ser- 
vitude. 


Tlie executive 
grovemment may 
direct Europeans or 
Americans under 
sentence of trans- 
portation to be kept 
in penal servitude. 


1504. If any offender sentenced by any court within the said territories to the punish- 
ment of death shall have mercy extended to him, upon condition of his being kept in penal 
servitude for life, or for any term of years, all the provisions of this Act shall be applicable 
to such offender in the same manner as if he had been lawfully sentenced under this Act to 
the term of penal servitude specified in the condition. Act XXIV. 1855, sect. 4. 

1505. It shall be lawful for the governor general of India in council, or for the per- 
son or persons for the time being administering the executive government of any presidency 
or place in which a European or American has been lawfully sentenced by any court to be 
transported, to order such person to be kept in penal servitude for the shortest term of penal 
servitude substituted by this Act for a term of transportation of the same extent as that to 
which the offender was sentenced, or that portion thereof which he shall not have undergone. 
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provided that no person shall be kept in penal servitude under the provisions of this section 
after the expiration of the term of transportation to which he was sentenced. Act XXIV. 
1855, sect. 5. 

1506. Every person who, under this Act, shall be sentenced or ordered to be kept in 
penal servitude, may, during the term of the sentence or order, be confined in any such prison 
or place of confinement within any part of the said territories as the governor general of 
India in council shall, by any general order, from time to time, direct; and may, during such 
time, be kept to hard labour ; and such person may, until he can conveniently be removed 
to such prison or place of confinement, be imprisoned, with or without hard labour, and dealt 
with in all other respects in the same manner as persons sentenced by the convicting court to 
imprisonment witli hard labour may, for the time being, by law be dealt with. Provided 
that the time of such intermediate imprisonment, and the time of removal from one prison to 
another, shall be taken and reckoned in discharge or part discharge of the term of the sen- 
tence. Act XXIV. 1855, sect. 6. 

1507. All Acts and Regulations now in force within any part of the said territories, 
with respect to convicts under order or sentence of transportation, or under order or sentence 
of imprisonment with hard labour, shall, so far as may be consistent with the express pro- 
visions of this Act, be construed to extend and bo applicable to persons under any order or 
sentence of penal servitude made or passed under this Act Act XXIV. 1855, sect 7. 


PoraoM under 
sentence of penal 
servitude where to 
be sent and how 
to be dealt with. 


Intermediate im- 
prisonment. 


Proviso. 


AU Acts, Ac., 
respecting^ convict** 
under sentence of 
transportation or 
imprisonment with 
bard labour mado 
applicable for the 
purposes of this 
Act. 


1508. The person or persons for the time being administering the executive govern- Removal of Eu- 
ment of the presidency or place, in which any European or American convict is imprisoned Sirconvicts'^^der 
under a sentence or order of imprisonment for a term exceeding one year, whether with or sonment ^m^ono 

without hard labour, may, with the consent of the governor general of India in council, order ^ another, 

the removal of such prisoner from the prison or place in which he is confined to any other 
public prison or place of confinement within any part of the said territories ; and such order 
shall be a sufficient authority for imprisoning the convict during the remainder of the term 
mentioned in the sentence, or any part of such term, in the jail to wliich the prisoner is 
removed. Act XXIV. 1855, sect. 8. 


1509. It shall bo lawful for the governor general of India in council to grant to any ^ Governor general 
convict, who may hereafter be sentenced or ordered to be kept in penal servitude, a license grant^a^ to 
to be at large within the said territories, or in such part thereof as in such license shall be ronvLt^uSder'son- 
expressed, during such portion of liis term of servitude, and upon such conditions in all 
respects as to the governor general of India in council shall seem fit ; and it shall be lawful 


for the said governor general in council at any time to revoke or alter such license by a like 
order. Act XXIV. 1855, sect 9. 


1510. So long as such license shall continue in force and unrevoked, such convict Holder of such 

1.,. .. 11 /»!• L not to bo 

shall not be liable to imprisonment or penal servitude by reason of liis sentence, but shall imprisoned, Ac, 
be allowed to go and remain at large according to the terms of such license. Act XXIV. 

1855, sect 10. 

1511. In case of the revocation of any such license as aforesaid, it shall he lawful for if hwdso revolt- 

•' ed, the convict 

one of the secretaries to the government of India by order in writing, to signify to any may bo apprehend- 
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cd and committed 
to prison. 


Ponaltv for 
breach of condition 
of licen&e. 


What to bcdeem- 
cd proof that a per- 
Roii is a Kuropoan 
or an American. 


Construction of 
Act. 


justice of the peace or magistrate that such license has been revoked, and to require such 
justice or magistrate to issue a warrant for the apprehension of the convict to whom such 
license was granted, and such justice or magistrate shall issue his warrant accordingly ; and 
such warrant may be executed by any officer to whom it may be directed or delivered for 
that purpose in any part of the said territories, and shall have the same force and effect in 
any place within such territories as if the same had been originally issued, or subsequently 
endorsed by a justice, or magistrate, or other lawftil authority, having jurisdiction in the place 
where the same shall be executed ; and such convict, when apprehended under such warrant, 
shall be brought, as soon as he conveniently may be, before the justice or magistrate by 
whom the said warrant shall have been issued, or some other justice or magistrate of the 
same place, or before a magistrate or justice having jurisdiction in the zillah or district in 
Avhich such convict shall be apprehended ; and such justice or magistrate shall thereupon 
make out his warrant under his hand and seal for the re-commitment of such convict to the 
prison or place of confinement from which he was released by virtue of the said license ; and 
such convict shall be re-committed accordingly, and shall thereupon bo liable to bo kept in 
penal servitude for such further period as, with the time during which he may have been 
imprisoned under the original sentence or order, and the time during which ho may have 
been at large under an unrevoked license, shall be equal to the period mentioned in the 
original sentence or order. Act XXIV. 1855, sect 11. 

1512. If a license be granted under section 9 of this Act upon any condition specified 
therein, and the convict to whom the license is granted violate any such condition, or shall 
go beyond the limits specified in the license, or, knowing of the revocation of such license, 
shall neglect forthwith to surrender himself, or shall conceal himself or endeavour to avoid 
being apprehended, he sliall be liable, upon conviction, to be sentenced to penal servitude for 
a term not exceeding the full term of penal servitude mentioned in the original sentence or 
order. Act XXIV. 1855, sect. 12. 

1513. Any sentence or order upon any person describing him as a European or Ame- 
rican shall be deemed, for the purposes of this Act, to be conclusive of the fact that such per- 
son is a European or American within the meaning of this Act. Act XXIV. 1855, sect. 14, 

1514. The word " European,” as used in this Act, shall bo understood to include any 
person usually designated a European British subject. Words in the singular number or the 
masculine gender shall be understood to include several persons as well as one person, and 
females as well as males, unless there be something in the context repugnant to such con- 
struction. Act XXIV. 1855, sect. 15. 
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SECTION XXXIV. 

OF CONTEMPT OF COURT. 


1515, All persons whatsoever, whether generally amenable to the courts of the East 
India Company, or otherwise, using menacing gestures or expressions, or otherwise obstruct- 
ing justice in the presence of any magistrate, joint magistrate, or other officer under a 
magistrate empowered to try criminal cases, or any superior or inferior court, civil or 
criminal, of the East India Company, are liable to be fined by the autliority wliose proceedings 
are obstructed to any amount not exceeding 200 rupees, or in case sucli fine is not paid to be 
imprisoned for any period not exceeding one month. Provided that from the award of 
punishment in such cases an appeal may lie, if preferred within one month, to the authority 
civil or criminal, appointed by law to hear appeals in all other cases from the decisions of the 
officer by whom the fine was imposed. And provided also that notwit listanding anything in 
this Act it is lawful to indict any person amenable to Her Majesty’s supromo courts as for a 
misdemeanor in any of the cases aforesaid sustainable before this Act, if no proceeding has 
been had against the offender in the court where the offence was comiuitted, but not other- 
wise. Act XXX. 1841, sect. 1. 


persons are pun- 
ishable for UMUR 
menacing gestures 
or expressions!, or 
otherwise obstruct- 
ing justice in open 
court. 


Appeal from 
award of pimish- 
meat in such cases. 


Persons amen- 
able to supreme 
court may be pun- 
ished under this 
Act, or indicted. 


1516. The revenue authorities may also in such cases impose a fine of 200 rupees. The magistrates 
or one month’s imprisonment in the civil jail in lieu thereof. Such orders, as well as sen- tL^Tward^of^ro^ 
tences passed under the above section, are to be carried into effect by the magistrate, on authorities, 
application being made to that officer, in the usual mode. Act XXX. 1841, sect. 2. 

1517. Evasion of a magistrate’s process is not punishable as a contempt under the Evasion of pro- 
above provisions, which are applicable solely to contempts committed in open courtfa) ^le ^ a wntempt’ 
Const. No. 619. 


1518. Under the above provisions, which repeal so miWi of Reg. XII. 1825, as relates 
to contempt of court, a person is no longer punishable as for that offence (as is ruled in 
Const. No. 1098) who, in a petition to a session judge in appeal from tlie orders of a magis- 
trate, falsely and maliciously asperses the character of that officer. See Index to the con- 
structions heading contempt,” No. 3, page 25. 

1519. The above Act is the only law under which contempt of court can now be 
punished, and as wilful and designed prevarication in a witness does not appear to be cor- 
rectly classable under the obstructions to justice,” rendered punishable by the above 
enactment, that offence cannot be punished as a contempt of court; and Const. No. 1177 is 
rescinded. C. O. No. 128 of voL 3. 


Nor falsely as- 
persing the charac- 
ter of a public offi- 
cer iu a petition. 


Nor prevarication 
in a witness. 


(a) The above is a construction of Reg. XII. 1825, but is equally applicable to Act XXX. 18U. For rules regarding 
vasioa of process, see the section on that subject in the next chapter. ^ 



278 


SUBJECTS BELATINS TO THI CONDUCT OF CA8XS. 


Contemptf out of 1520. Where a person went to the house of a deputy magistrate to prefer a complaintj 

court are not pun- * * i t • x* 

uhobie. instead of going to the cutcherry, and tlie deputy magistrate fined him as for a contempt, 

the order was reversed as manifestly illegal and unjustifiable. Reports If P. 1855, part 2, 

page 191. 


SECTION XXXV. 

OF COMPROMISE, AND IBRA. 


Compromise- 

No private cora- 
promise is to bo re- 
ceived by a 
trate in heinous 
crimes. 


Or by any other 
court. 


Nor ran a ses- 
sion ]u(lRe admit a 
formal cotnpnnmse 
of any case after 
commitment. 


ITie Mahnmedan 
law allows the rul- 
ing power to reject. 


Police officers 
cannot admit. 


If case remanded, 
magistiale cannot 
admit cumprumise. 


In a case of theft, 
magistrate need uol 
regard. 


Civil courts can - 
not enforce the 
terms of a compro- 
mise between a 
thief and the por- 
usn robbed. 


1,021. Excepting in cases of a trivial nature, such as abusive language, slight trespasses, 
and inconsiderable assaults or affrays, no razeenainali is to be received without the special 
sanction of the magistrate ; nor is any private compromise to be admitted by the magistrate 
in crimes of a heinous nature, such as on conviction require exemplary punishment for the 
ends of public justice. Reg. IX. 1807, sect. 8. 

1522. The principle of tlie prohibition, contained in tho above clause, is applicable to, 
and obligatory upon, the whole of tlie criminal courts. A session judge, therefore, would 
not be justified in admitting a compromise in crimes of such serious nature; especially crimes 
recognised as such in the regulations, and when it has been expressly directed that the offen- 
ders should be brouglit to trial before the criminal courts. Nor can he in any case admit a 
formal razeenamah to bar the trial of a commitment made by a magistrate ; both as there is 
no provision for such in the existing regulations, and as the established practice of discharg- 
ing the prisoner on acquittal, when evidence is not adduced for his conviction, and the ends 
of public justice do not require a postponement of the trial for further evidence, appears 
preferable to the admission of a compromise, which might perhaps leave the prisoner exposed 
to a future prosecution. C. 0. No. 187 of vol. 1. 

1523. The Mahomedan law recognises tho right of the ruling power to punish serious 
offences for the ends of justice, although the injured individual waives his private claim. 
N. A. R. vol. 1, page 367. 

1524. The darogahs and other police officers are prohibited from admitting com- 
promises or razecnamahs in any cases. Reg. XX. 1817, sect. 12, cl. 3. 

1525. A magistrate has no authority to accept a compromise in a case which has 
been remanded to him only for the taking of fresh evidence to be reported to the session 
judge. Letter of Nizamut Adawlut to Judge of Rajshaliye, No. 1021, July 29, 1852. 

1526. Notwithstanding a private compromise of theft, the magistrate may, if he 
think proper, direct a public prosecution. Const. No. 318. And in a petty case can 
refuse to dispose of a case on the filing of a razeenamah, if ho is not satisfied that it is given 
voluntarily. Reports L. jP. 1855, part 2, page 189. 

1527. A compromise between a thief and the owner of the property, the consideration 
being on tho one side forbearing to prosecute, and on the other restitution of the stolen 
property, is a contract to which tho civil court cannot give effect Const. No. 318. 
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1528. In a case of rape the court sentenced the prisoner to punishment, although 
a razeenamah was filed by the injured party in consequence of the prisoner’s promise to 
marry her, as in so heinous an offence a compromise was deemed inadmissible. N. A. R. 
vol. 3, page 127. 

1529. A private compromise was held to be inadmissible in a case of forcible abduc- 
tion of a young girl involving a serious breach of the peace. Reports Zr. P. 1852, part 1, 
page 716. 

1530. In all cases of murder, mutilation, or severe j)ersonal injury, in which the heir 
of the slain, or the person injured, refuses to prosecute, the law officers of the nizamut 
adawlut are to be called on to declare what the futwa would have been, in the event of their 
having prosecuted; and the judge or judges sitting on such trial are to pass sentence under 
the general regulations, and on a consideration of all the circumstances of the case, the 
same as if the parties iiad come forward to prosecute. Reg. IV. 1822, sect. 3. 

1531. The nizamut adawlut pay no regard to the circuinstatice of a prosecutor waiving 
his demand of kisas against tlie prisoner. N. A. R. vol. 1, page 86. 

1532. The prosecutor, in a trial for murder, Iiaving expressed in the sessions court his 
unwillingness to proceed with the charge against the prisoner, it was held that such declara- 
tion did not vitiate the trial. The court however were of opinion that, on such declaration 
being made, the session judge should have directed the magistrate to issue the necessary in- 
structions to the government pleader to carry on the prosecution. N. A. R. vol. 5, pagel72. 

1533. In the case of a prisoner cutting off liis wife’s hand, the law officers of the 
nizamut adawlut convicted him of the offenco charged, but declared him unconditionally 
released from every penalty, in consequence of the injured party withdrawing her claim. 
Under the peculiar circumstances of the case, tlie prisoner was adinonislied and released 
without punishment.(a) N. A. R. vol. 1, page 344. 


SECTION XXXVL 
OF COSTS AND DAMAGES. 

1534. No pecuniary compensations nor suras as damages are to be adjudged to, or be 
recoverable by, individuals in any criminal prosecution. Beng. and Ben, Reg. XIV. 1797, 
sect. 3, cl. 1. Ced, Prov. Reg. VII. 1803, sect. 39, cl. 1. 

1553. Bnt the criminal courts are not restricted from adjudging a reimbursement of 
costs actually incurred, upon a prosecution before them, by either of the parties thereto, in 

(a) A similar case is reported, in which a wife mutilated her husband, and the latter refused to appear against her ; and, 
when the government pleader conducted the prosecution, pre«puted a razeenamah. On this case tho conrt came to the con- 
clusion that it was not within their competence to sentence tho prisoner to punishment ; and section S, Reg. IV. 1832, was 
subsequently enacted in order to provide such power. See K. A. H. vol. 2, page 29, 
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inadmissible in a 
case of rape ; 


and in a case of 
abduction. 
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In serious cases of 
bodily injury, the 
nizamut niuy pun- 
ish notwithstanding 
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secutor. 
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but costs artunl- 
ly incurred may bo 
awarded ; 



280 


SUBJECTS BELATIKO TO THE CONDUCT 07 CASES. 


ia all cases. 


Suits for dama- 
ges must be pro- 
terred la the civil 
court. 

But civil courts 
canuot award the 
costs of a criminal 
action. The magis- 
trate may award 
such by a subse- 
quent order. 


Costs may not hr* 
paid from the go- 
vernment treusurj ; 
but must be reco- 
vered as in a civil 
suit. 


Fine not exceed- 
ing in amount the 
property wroug- 
tuUy appiopi luted 
mtiy be imposed ; 
and paid to the 
purticb injured. 


particular instances, wherein they consider such reimbursment just and equitable. Beng^ 
and Bm^ Reg. XIV. 1797, sect 8. Ced. Prov. Reg. VII. 1803, sect 39, cl. 3. 

1536. The above provisions apply to suits under Act IV. 1840, as well as to other 
cases.f a) Const No. 505. 

1537. The criminal courts cannot award any compensation or damages beyond reim- 
bursement of actual costs. The parties must be referred to a civil action. Const No. 931. 

1538. The civil courts are not competent to take cognizance of suits for costs incurred 
in a criminal court But if a magistrate, from oversight, has omitted to order a reimburse- 
ment of costs to the party whom he thinks justly entitled thereto, he is at liberty to supply 
tlio omission by a subsequent order, upon application of the party for that purpose. Const. 
No. 367. 

1539. In no case, wherein the government is not one of the parties, can reimburse- 
ment of tho costs be made from the treasury of the court; they must be levied by the 
attachment and sale of the property of the party against whom they are awarded, in like 
manner as costs adjudged in civil suits. Const. Nos. 373 and 590. 

1540. All criminal courts within the territories under the government of the East India 
Company may add to the punishment competent to tliem to inflict upon persons convicted 
before them of robbery, theft, embezzlement, knowingly receiving stolen goods, cheating, or 
other wrongful appropriation of j)roperty, or of being accessary or privy to any such offence, 
the punishment of fine, not exceeding the loss appearing to be caused to tho several persons 
who liavo suffered by such wrong; and may pay and distribute the proceeds of such fine, or 
any part thereof, to or for the benefit of the said several persons, according to the discretion 
of tho court. Act XVI. 1850, sect. 1. See section " of restitution of stolen property” in 
book 6. 


SECTION XXXVIL 

OF THE LIABILITY OF JUDICIAL OFFICERS TO THE CIVIL COURTS. 


How far liable 
to action in mi- 
proino court for 
oiScial acts. 


1541. In order to render the provincial magistrates, as well natives as British 
subjects, more safe in the execution of their office, it is enacted, that no action for wrong 
or injury shall lie in tlie supreme court against any person whatsoever exercising a judicial 
oflfico in the country courts for any judgment, decree, or order of the said court, nor against 
any person for any act done by or in virtue of the order of the said court. 21 George III. 
cap. 70, sect. 24. 


Not pliable J’or 1542. Three meanings may be attributed to this clause. First. It may mean that no 
juri" dictioTTihouph actioii shall He against one exercising a judicial oflBce in the country courts for any judgment, 
giSwiy°”done^ decree, or order of the court, whether in a matter in which the court had a jurisdiction or not. 


(a) This was ruled in regaid to Beg. XY. 1824, ; but appears equally applicable to Act IV. 1840. 
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or whether the judge wilfully and knowingly gave judgment or made an order in a matter 
out of his jurisdiction or not; so that the fact of the existence of a judgment, decree, or order 
should preclude all inquiry. Secondly. It may mean to protect the judge only where he 
gives judgment or makes an order in the bond fide exercise of his office, and under the 
the belief of his having jurisdiction, though he have it not. Thirdly. The object may have 
been to put the judges of the native courts on the footing of judges of the superior courts of 
record, or English courts having similar jurisdiction to the native courts, protecting them for 
things done within their jurisdiction though erroneously or irregularly done, but leaving 
them liable for things done wholly without jurisdiction. It seems to us that the first of these 
constructions is inadmissible. It never could have been intended to give such unlimited 
power to the judges of the native courts, and reason points out that the general words 
must bo qualified in tho manner stated in one of the two latter modes of construction. 
We think the third is the right mode ; and that the true meaning of the section in question 
was to put the judges of native courts of justice on tho same footing as those of English 
courts of similar jurisdiction. There seems no reason why they should be more or less 
protected than English judges of general or limited jurisdiction, under tho like circum- 
stances. To give them an exemption from liability when acting hoini fide in cases in 
which they had, though mistakenly, acted without jurisdiction, would bo to place them 
on a better footing than English judges or magistrates, and to leave the injured individual 
wholly without civil remedy; for English judges, when they act wholly without jurisdiction, 
whether they may suppose they had it or not, havo no privilege. Cahlcr oersus Halkett, 2 
Moore’s East Indian appeal cases, page 306. 

1543. It is not merely in respect of acts in court, acts sedeute cm id, that an English judge 
has an immunity, but in respect of all acts of a judicial nature, as was decided in the case of 
Taafe v. Lord Doiones ; and an order under the seal of the foujdaree court to bring a native 
into that court to bo there dealt with on a criminal charge is an act of a judicial nature, and 
whether there was any irregularity or error in it or not, would not bo punishable by ordinary 
j)rocess at law. But tho protection would clearly not extend to a judicial act done wholly 
without jurisdiction, CalJer versus Halkett, Ibid. 

1544. A judge is not liable in trespass for want of jurisdiction, unless ho know of the 
defect, or had such information as to make it incumbent on him to ascertain the fact ; and it 
lies on the plaintilf in every such case to prove the possession of such knowledge or inform- 
ation on tho part of the judge. Calder versus Halkett, Ibid. 

1545. In regard to the liability of individuals to the jurisdiction of the courts, it has 
been ruled, with reference to tho doctrine laid down by Sir L. Peel, C, J. in Foy’s case, that 
the criminal courts should not proceed to try and sentence a person, whom they may themselves 
have fair reason from any cause to regard as probably not subject to their jurisdiction, without 
making all practicable inquiry to satisfy themselves on tho point.(flr) This ruling rescinded 
that laid down in the case of Government versus Maude ville (N. A. R. vol. 2, page 111 ; and 
Const No. 759) that the onus prohandi of non-liability rested with the defendant ; and that 
in default of such proof the courts might safely proceed against him. C. O. No. 33 of vol. 4, 

(<i) The judgment of Sir L. Peel will be found at length in the chapter “ of European British subjects’* in book 8. 

3 z 
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such extended pro- 
tection to judicial 
ojficers in India. 


Protection not 
confined to acts 
done during the 
sitting of tho court, 
but extended to all 
acts of a judicial 
nature provided 
there be jurisdic- 
tion. 


Not liable for 
want of jurisdiction 
unless he knew, or 
had meauH of 
knowing, of defect. 


When the courts 
are bouud to en- 
quire as to their 
jurisdictiou. 
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Judicial officer 1646. No judge, magistrate, justice of the peace, collector, or other person acting judici- 
want of jurisdiction ally, is liable to be sued in any civil court for any act done or ordered to bo done by him in the 
believed discharge of liis judicial duty, whether or not within the limits of his jurisdiction : provided 

have jurisdiction. faith, believed himself to have jurisdiction to do or order the act 

complained of : and no officer of any court, or other person bound to execute the lawful 
warrants or orders of any such judge, magistrate, ‘justice of the peace, collector, or other 
person acting judicially, is liable to bo sued in any civil court for the execution of any war- 
rant or order, which he would be bound to execute, if within the jurisdiction of the person 
issuing the same. Act XVIII. 1850. 


A “belief in pood 
failh’' defined to he 
a “ belief uhicli 
dtunds on some rea- 
sonable grounds.” 


Trotection ex- 
tended against ac- 
tioiH for libel. 

Keports to iiiza- 
mut adaw hi tare ju- 
dicial proceedings. 


1547. The construction of the above Act, for tho first time since its promulgation, was 
submitted to the opinion of tho judges of tho supreme court (August 1851) in the case of 
Lafig versus Oubbins, which was an action brought against a mofussil magistrate for issuing 
an illegal warrant to seize the plaintiff’s goods and chattels. In that case Sir L. Peel, C. J. in 
delivering the judgment of the court (after argument of the question), held that the " words ^ in 

good faith’ were merely an English version of the common Latin phrase ‘ bond Jide^ of 
“ such frequent use in the law, both phrases having the same meaning : and that the true 
construction of ^ good faith’ appeared to bo that bcllof, which, though erroneous, was ex- 
cusable in the particular instance, or in other words that which stood on some reasonable 
grounds.” Taylor and Bell’s Reports, vol, 1, page 228 note. 

1548. A judge is privileged in respect of any words, relevant to the issue, uttered by 
him, while acting judicially, in a case within his jurisdiction, although such words convey an 
imputation upon a person not judicially before him ; and the English letters reporting on trials, 
which a sessions judge is directed to forward to the nizamut adawlut, are judicial proceedings 
and entitled to the same privilege as a judgment delivered in open court. In order to main- 
tain an action of slander against a judge for words uttered in tho course of his duty, on the 
ground that they were irrelevant to the matter in hand, it must be shown that the irrelevancy 
was so gross as to afford no room for the hypothesis of honest mistake. Moulavio Ali Kureom 
versus Sandys, Boulnois’s Reports, page 1. 


Noniioor 1549. In case of an information intended to be brought or moved for against any such 

made ^oTiiiforma! officer or magistrate for any corrupt act or acts, no rule or other process shall be made or 
such omcer,^ until issued thcreon, until notice be given to tho said magistrate or officer, or left at his usual 
Seergiveu tohmir pls-co of abode, in writing, signed by the party or his attorney, ono month if tho person 
exercising such office shall reside within fifty miles of Calcutta, two months if he shall reside 
beyond fifty miles, and three months if he shall reside beyond one hundred miles from 
Calcutta, before the suing out or serving the same. In which notice the cause of complaint 
shall bo fully and explicitly contained ; nor shall any verdict be given against such magistrate, 
until it be proved on trial that such notice hath been given ; and in default of such proof 
a verdict with costs shall be given for the defendant 21 George III, cap. 70, sect 25. 

liable in 8uch*^awe magistrate shall be liable in any such case to any personal caption or arrest, 

^ ed to^ap- obliged to put in bail, until ho shall have declined to appear to answer after 

notice given as directed by this Act, and service of the process directing his appearance by 
himself or his attorney. 21 Geo. Ill, cap. 70, sect. 26. 
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1551. Magistrates and other ofiicers who were not liable to prosecution in the Com- 
pany’s courts for damages, for acts done in their official capacity, prior to the enactment of 
Act XI. 1836, (a) have not been rendered liable by that Act. Const No. 1051. 

1552. No action will lie in the civil courts either against the magistrate, or against tho 
government for acts done by the magistrate in his judicial capacity ; and those courts are 
prohibited from taking cognizance of suits instituted to reverse the order of a magistrate, or 
other criminal court, even though such order were passed without jurisdiction. Reports 
S. D. A. X. P. 1855, pages 265 and 461. This doctrine appears questionable, and would 
not probably be again upheld upon argument. The judicial character of an officer cannot 
protect an act done without jurisdiction, for the judicial character exists only within the 
limits of the jurisdiction. Moreover, sect 3, Reg. IX. 1831 expressly recognizes the power 
of tho civil courts to revise the orders of the criminal authorities in cases of a miscellane- 
ous nature which are not criminal trials. 

1553. On the institution of any action against an officer of government for acts done 
in the discharge of his public duty, he is to communicate tho fact through the usual official 
channel,- reporting all circumstances which may be necessary to enable tho government to 
arrive at a decision on tho real merits of the case. If, on full examination into tho case, and 
on a fair and reasonable interpretation of his proceedings, the officer appears to have acted 
rightly, he will be directed to take the necessary steps to defend himself, government ad- 
vancing tho funds necessary for that purpose, to be refunded after the issue of tho action is 
known incase the circumstances then brought to light should prove the officer to havo acted 
improperly. If, on the other hand, upon examination of his case by the government, his 
conduct appears to havo been clearly wrong, ho will bo informed that the government will not 
interfere, and that he must defend himself at his own charge. C, 0. S. D. A. No. 11, 
May 12, 1848. X. P. 0. O. Sup. Pol. X, R No. 5 of 1848. 
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CHAPTER IV. 

OF PROCESSES, 

SECTION 1. 

RULES OF GENERAL APPLICATION. 

1554. Forms of every requisite process are prescribed by C. 0. No. 3, January 19, 1855. Forms. 
Indents for such forms are to be. made on the lithogra 2 >hic press. 

• 1555. Civil and criminal processes may be forwarded by post on the public service. 

0. O. November 30, 1855. X. R. 

1556. Whenever a summons, or other criminal process, is served by a burkundaz, au^p„!ce”sera?ft^ 
chaprasi, or other public officer receiving wages from government (and such officers are be served by offi. 

(a) This Act mad© Europeans liable to the mofussil civil courts. 
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OF FEOOliSil. 


oen MMirliig pay 
from govenuneat* 


Penalty, if each 
officers demand or 
receive diet money. 


In potty ca^es 
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*•' r. para • 1535. 
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tered 
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not registered. 


Badge of office. 


Table of tuluba- 
na according to the 
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to be employed in serving all criminal proeesses in cases of a heinotis iiaiare)nfi^ diet 
monisjf or other allowance or gratuity, is to be demanded or received {torn the complamaiit 
or the accused, whether the case be adjusted by raaeenamah or otherwises and the demand 
or receipt of such by any public officer, directly or indirectly, in vmlotion of this rule, is 
punishable as a criminal offence on convictioQ before the magistrate, or sessions court The 
offender is also compellable, either by a criminal prosecution, or a civil action, to refund 
the amount received, besides being liable to immediate dismission from office. Reg. IX. 
1807, sect. 14, cl. 2. Reg. VII. 1811, sect. 4. 

1557. In cases of adultery, fornication, calumny, abusive language, slight trespass, 
or inconsiderable assault, the process is to bo served by peons, or other persons not receiv- 
ing wages from government, who are to be authorized by the magistrate to demand and 
receive tulubana at a fixed rate; and they are not to demand or receive more, upon 
any pretence whatever, under the penalties above stated with respect to public officers 
receiving wages from government. The tulubana is to be paid in the first instance by 
the party at whose instance the process is issued, subject to reimbursement from the accused, 
if the cliarge is established, under the discretion vested in the criminal courts by sect. 8, 
Reg. XIV. 1797 (Ced. Prov, cl. 3, sect. 39, Reg. VII. 1803).* Reg. IX. 1807, sect. 14, 
cl. 3. Reg. VII. 1811, sect. 4. 

1558. Magistrates are to cause the names of all persons employed in the execution of 
criminal processes, who do not receive a monthly salary from government, to be registered 
with the following particulars, viz,, the names of their fathers, their age, and places of abode, 
and a concise description of tlieir persons. Reg. XXVI. 1814, sect. 14, cl. 2. 

1559. The nazirs are strictly prohibited, under pain of immediate dismission, from 
employing any person not registered in the mode above prescribed, and not being an officer 
on the public establishment, in the service of any process, or in the execution of any order 
or official act whatever, without a special authority from the magistrate, or other public 
officer competent to give such directions. Reg. XXVI. 1814, sect. 14, cl. 3. 

1560. It was directed that the peons, who might he registered as above required, 
should be furnished with an uniform belt, or such other badge of office, at the discretion 
of the judge, as should suffice to distinguish them for the chaprasis on the fixed estab- 
lishments. The expense of such badge was to be defrayed out of the tulubana of the 
peon receiving the same. The judges and magistrates were required to frame a table 
for regulating the account of tulubana deniandable on the service of process, according 
to tlie rates prescribed by the regulations, or established by usage.f a) The table was to 
contain a statement of the several police jurisdictions, or other more convenient local divi- 
sions, the computed distance of the centrical part of such local division from the sudder 
station, and the number of days for which tulubana is to be allowed on the serving of 

(fl) In clause 3, sect. 14, Reg. IX. 1807 (which Is medified by sect. 14, Reg. XXVI. 1814) the rate specified is ** two 
annas per diem, or three annas in districts where such higher rate is u<iual and necessary.” The Lieut* Governor of Bengal 
has directed that an uniform rate of 2 annas per diem should be adopted ia all the civil courts of the lower provinces, C. O. 
S. D. A. No. 62, April 9, 1855. L, P, 
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Tuhibana to bo 
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tho execution of 
procobs. 


pgeom iritbtB Oboil Iboal dividw^ tiakfcdated oa tiu ootnputed distance of the centre of 

Beg. XXTI. 18H,«het 14, eL 4. 

iniSt 1 ia|il 9 «dlr«Bsedik 14 be suspended for iitfefflCtation in the cutcherry Snch table to be 

W inlDbiUUt tirio be allowed in any instahoe beyond the rates, or for and ^ 

tf gekiM tmaAat «f 4l^ lioa ie prescribed in such table, without a spedal written order cllda^i^d%: 
enm fte i|(ig!rii<!We»> eerintant, or other publio officer competent to pass the same. Reg. 
jUKVl. tfi|4,aettt. 14,elff. 

1868. The amount of tulubana, demandable according to each table; Ib to be specified 
on the bade of each summons or other process, and the amount is to be.|Mdd by the person 
taking out the process to the nazir previously to the execution of such process : a receipt is 
to be endorsed on the process in each instance by the nazir, specifying the amount, and the 
person from whom it was received. Reg. XXVI. 1814, sect. 14, cl. 6. 

1568. When two or more processes are to be served by one peon, the magistrate, or i/ two or more 

1. V • 1/1-1 are to be 

other officer who orders the same to be served^ is to determine in wliat proportions the nxed served by one peon, 

rates of tulabana are to be paid by the parties respectively^ and is to sign an order to that 

effect on the face or back of the process. XXVL 1814, sect 14, cl. 7. 

1564. When the process has been executed and returned according to the preceding The peon is to 
rules, the nazir is to pay to the peon three-fourths of the tulubana received by him on ubann*^after*^**exe- 
account of such process, and the nazir is entitled to appropriate the remaining one-fourth of o^procese. 
the tulubana to his own use. Beg. XXVL 1814, sect 14, cl. 8. 

1565. The nazir is permitted to exercise his discretion in advancing to the peon, on 
his own responsibility, such portion of the tulubana as he considers necessary for the subsist- 
ence of the latter while engaged in serving the process on account of which it is paid ; but 
the presiding officer is not competent to exercise any interference in the matter. Const 
No. 1084. 

1566. The magistrates and other officers are required to take every possible precaution, 
and to give all practicable attention for the purpose of preventing illegal or undue exactions 
of diet or subsistence money under the name or pretence of tulubana. lieg. XXVL 1814, 
sect 14, cl. 9. 

1567. The issue of a general warrant [or other process against the person] is illegal, warrant 

Const No. 766. 

1568. Zumeendars, like any other individuals, are competent to apprehend persons 
in the actual commission of public crimes. 0. O. No. 80 of vol. 1. 

1569. The sudder court expressed their reprehension of permitting candidates em- 
ployment to apprehend, without warrant or authority, parties who have evaded apprehen- briS?owed”to 
sion by the police, in the hope that by so doing they may obtain employment Reports hli7e aSTconded!^*^*' 
Z. /i 1851, page 1657. 

1570. Whenever any process is issued by a magistrate or police officer for the attend- 
ance of a prosecutor or witness, or for the apprehension of a defendant, and such person is 
absent or has absconded, the police officer entrusted with the process is to require the pro- h^^^pS»on 
prietor, manager, or head person of the village, in which the person summoned is said to 

4 A 
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reside^ to furnish a written certificate of the individual’s absence, engaging therein either to 
cause his attendance on his return to the village or to give information at the thana of bis 
arrival. Reg. XX. 1817, sect. 24, cl. 6. 

1571. If it is afterwards established, on inq[uir 7 before the magistrate, that the person 
summoned was actually In the village at the time of the execution of such certificate; or if 
it is proved tliat lie returned to the village afterwards, and that the person executing the cer- 
tificate wilfully neglected to give due intimation of his return to the ofiBcers of police; the 
person so offending is liable to be fined by the magistrate in any sum not exceeding 200 
rupees, and in default of payment to be confined in the civil jail for any period not exceed- 
ing one month. Reg. XX. 1817, sect. 24, cl. 6. 

1572. Whenever a magistrate, or other public officer, authorized by the regulations in 
force to issue process of arrest, or other j udicial process upon the person or property of 
individuals amenable to their respective jurisdictions, deems it necessary for any special 
reason to be personally present at the execution of such process ; and to see that it is duly 
executed in the manner prescribed by the regulations ; it is competent to the public officer, 
who has issued the process, to attend personally for the purpose above-mentioned ; and to 
adopt or direct any legal measures that may be necessary for the execution thereof. Reg. I. 
1825, sect. 2. 

1573. The court which issued the process of arrest is alone competent to release the 
prisoner. Const. No. 1000. 

1574. A person being in attendance on a criminal court on bail to answer a criminal 
charge is not liable to arrest under a civil process ; nor is a person in attendance on a 
collector to defend a suit or claim pending before that officer. But the protection will last 
only as long as the party is in actual attendance, or coming to, or returning from the 
court.(a) Const. Nos, 885, 893, and 1089. 

1575. The civil court is not competent to requiro from a magistrate delivery on civil 
process of tho person of a prisoner after the expiration of his imprisonment in the criminal 
jail. Const. No. 1276. 

1576. Police oflScers of one zillah may not be arrested in another, while in the execu<- 
tion of their duty. Const. No, 851. 

{a) On a reference being made to the Advocate General regarding this point, he replied, that according to En^^ah 
law no man attending a court of justice as party or witness in any cause of any sort could be arrested on process in a 
civil suit, the protection being eundoj tnorando, and redeundOf and a reasonable construction being given as to what Is going, 
staying, and returning. It would seem therefore that a plaintUf is equally with the defendant exempt from an arrest under 
such cirenmstances ; and it is doubtless as reasonable in the one case as the other. 
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SECTION 11. 

OF SUMMONS. 

1577. The satatnons issued by a magistrate*^ in the case of any bailable crime or mis- 
demeanor> which does not appear to require the immodiato apprehension of the accused, is 
to bear his official seal and signature and to be served through tho foujdaree nazir by a 
single chaprasi or peon orf if the accused have an accredited agent at the place where 
the court is held, expressly empowered either by a clause in his general mokhtarnamah, or 
by a separate mokhtarnamah granted for that purpose, to receive on behalf of his constituent 
judicial processes, the summons may be tendered, if the magistrate deem it expedient, to 
such agent to be communicated by him to his principal ; and the agent’s acknowledgment 
endorsed thereon is to bo accepted as a sufficient service of it, if ho be desirous of giving 
such acknowledgment in preference to the summons being served on tlie person of his prin- 
cipal by an officer of the court ; — or if the accused is employed in tho salt department, 
according to the special rules provided for such case. Reg. IX. 1807, sect. 6, cl. 1. 

1578. The summons in all such instances is to specify the offence with which the 
accused is charged, and is to contain, according to the circumstances of the case, a requisition 
to attend either in person or by vakeel to answer the charge on or before a certain day to 
be stated in the summons according to the form No. 1 of Appendix A. Reg. IX. 1807, 
sect. 6, cl. 2. 

1579. If it is deemed necessary to require bail, the extent of the bail is to bo specified 
in the summons according to form No. 2 of Appendix A. Reg. IX. 1807, sect. 6, cl. 3. 

1580. Tho warrant issued by tho magistrate, when an accused person, on whom a 
summons has been served, has not attended according to the exigence thereof,* is to bear his 
official seal and signature [and to be drawn out according to form No. 5 of Appendix A], 
Reg. IX. 1807, sect 7. 

1581. In the Company’s territories, except the local jurisdiction of the supreme court, 
whenever in any criminal case a summons to the defendant is by law the first process, it 
is lawful for any court which has issued a summons in such case to issue a warrant for 
the apprehension of the defendant in such case, upon proof that duo diligence has been 
used to serve such summons upon the defendant, and that tho officer or other person whose 
duty it is to serve such summons upon the defendant has been unable to serve such sum- 
mons; any law or regulation to the contrary notwithstanding.f Act X. 1845. 

1582. In cases, in which bail is not required, the officer entrusted with the summons is 
to demand only an acknowledglnent of the receipt of it ; and in tlie absence of the party the 
summons may be served on the principal person in his house or family, if such person be 
willing to receive the same, and to return an acknowledgment for the party. The officer 
serving the summons, in such instances, as well as in all cases wherein the magistrate may 
deem it proper to admit the private adjustment of the parties, is to be farther instructed 
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on the tender of a razeenamah, expr^aing the plaintiff’s desire to withdraw his complaint, 
and tlte defendant’s acquiescence in the complaint being withdrawn, to receive snc^ raaeena- 
mah as a sufficient return to the process. Beg. IX. 1807, sect 8. 

1583. The summons issued by a police officer in tbe case of a bailable offisnoe, not 
jre<]piiring tlio immediate apprehension of the accused,* is to bear bis ofiScial seal and signft> 
tore, and to be served through a single bnrknndaz, or through any known and accredited 
agent of the party complained against, who may be upon the spot, and willing to receive the 
same in behalf of his principal ; but no summons is to be delivered to a complainant to serve 
on tbe person accused. Beg. XX. 1817, sect. 24, d. 1. 

1584. In cases wherein bail is not required, police officers entrusted with the service of 
summonses are to demand only an acknowledgment of the receipt of the process ; and, in the 
absence of the party, the summons may be served on the principal person in his house or 
family, if such person be willing to receive the same, and to return an acknowledgment for 
the party whose attendance is required. Reg. XX. 1817, sect. 24, cl. 2. 

1585. The summons to be issued by police officers, under the rules contained in tbe 
preceding clauses, is to be made out in the form No. 32 of Appendix A ; but if the 
charge is of a serious nature, and such as appears to require bail to secure the apppearanoe 
of the party accused, either in person or by vakeel, before the magistrate, the summons is 
to be drawn up according to the form No. 33 of Appendix A, and is to specify the bail to be 
given. Reg. XX. 1817, sect. 24, cl. 3- 

1586. The warrant issued by a police officer for tbe apprehension of an accused person, 
who does not obey the requisitions of the summons,* is to be under his official seal and signa- 
ture, and to be drawn out according to the form No. 34 of Appendix A. Reg. XX. 1817, 
sect. 24, cl. 4. 
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1587. The warrant to be issued by a magistrate, in the case of an offence not 
bailable or in which the admission of bail would be unsafe and improper,* is to bear his 
official seal and signature, and to specify the crime charged, and to direct the officer 
entrusted with the execution of it to apprehend the person accused. It is to be in the 
form No. 6 of Appendix A, and to be directed to the nazir of the criminal court Reg. IX. 
1807, sect 3, els. 1 and 2. 

1588. If the magistrate in any bailable case deems it proper to authorize the officer, 
to whom the warrant is committed, to receive bail for appearance (with or without security 
for keeping the peace), it is to be so specified in the warrant, with the extent of the bail 
(and seenrity) required, in the form No. 2 of Appendix A. R^. IX. 1807, sect 3, cL 3. 
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1589. The bail to be taken for appearance before the magistrate is to be in the form 
No. 3 of Appendix A 5 and when security is required for keeping the peace, it is to be 

in the form No. SO of Appendix A. Beg. IX. 1807, sect. 3, els. 4 and 5. 

1590. The maj^terial authorities are required to conform strictljjf to the above rules, 
and to bo careful that no warrants are issued for the apprehension of persons not expressly 

therein. The sessions courts are to notice any instances in which this rule is inad- 
vertently violated. 0. O. No. 141 of vol. Z. L, P> . 

1691. The warrant issued by a darogah or other police officer, in cases requiring the 
immed if**** apprehension of the offender,* is to bear lus seal and signature, and to be drawn 
out in form No. 34 of appendix A. Reg. XX. 1817, sect 25, cl. 1. 

1592. Warrants issued by the police darogah are to be served by the jemadar and 
burkundazes of the thana ; and the mode of execution is to bo certified on the back of the 
process, which is to be filed and sent in to the magistrate together with the report and 
c halnn which accompanies the prisoners. Reg. XX. 1817, sect. 25, cl. 2. 
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1593. In issuing processes of arrest in cases in which the dai-ogah aj)prohends resist- Darogah to re- 
ance, or on any occasions where the assistance of the landholders, or farmers, or local 2? 

agents, is necessary for the duo execution of the process, he is specifically to require in writing, 
on the face of the dustuck, or warrant, the proper landholder, or farmer, or local agent, to 
back the process and to afford tho necessary aid. Reg. XX. 1817, sect. 25, cl. 3. 

1594. Darogahs, mohurirs, or jemadars of police, are competent to apprehend, without otfonden, 
a written charge or warrant, persons who are found in the act of committing a breach of the app^heSd^i 
peace, or against whom a general Ime and cry is raised immediately after the commission 

of tho criminal offence, or who aro detected with stolon goods in their possession ; but on 
Bucli occasions it is incumbent on the officer, by whom the arrest is made, to record his 
reasons for seizing the offending party, and to forward such person forthwith together with 
a report of the circumstances of the Case to the magistrate. Reg. XX. 1817, sect. 25, cl. 4. 

1595. Officers of police are not without necessity to break open the door of a dwelling 

^ „ Dwelling houses 

house, or any place of habitation, for the purpose of executing a warrant or otlier process of are not to be f«rri- 

arrest But if certain information is received that a person, charged with murder, robbery, 
or other heinous offence, or violent breach of the peace, and against whom a warrant or other 
process of arrest has in consequence been issued, is concealed within a house or other build- 
ing, and such person does not deliver himself up on the requisition of the officer bearing a 
written warrant and the written process to apprehend him ; tlie latter may, in the presence of 
two or more creditable inhabitants of the place, break open tho outer door of the house or 
other building, and also the door of any interior apartment, not being a zenanah or female 
apartm^t in the actual occupancy of women by the usage of the country considered private, 
for the purpose of executing the warrant, or other process of arrest, entrusted to him. 

Reg. XX. 1817, sect 25, d. 5. 

1596. In such cases, if information is received that the accused has concealed himself 

in a y^nonitb or female apartment in the actual occupancy of women, the officer, employed cept upon credible 

4 B 
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power. 
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miuii for abuse of 
power. 


Mniristrato to be 
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lice othciTs do not 
make uuueceabary 
arrests. 


Police* 

Process how to 
be served on per- 
sons so employed 
In bailable cmbb, 
and security how 
to be given. 


to execute the warrant, is to surround the house or take such other precautiotis as are re* 
quisite to prevent his escape ; and is to oudeavour to ascertain by the means of two credits* 
ble women, unconnected with the family or with each other, whether the accused is really 
^concealed in the zenanah ; in which case and if such person does not on a fhrther requisition 
deliver himself up, the police officer is competent, in the presence of two or more creditable 
residents on the spot, to break open the female apartment, and execute the process entrusted 
to him, giving notice at the same time to any women in the zenanah that they may with* 
draw. Reg. XX. 1817, sect, 26, cl. 6. 

1597. The powers vested in officers of police by the above provisions, or by any other 
regulation in force, for the service and execution of warrants, or other process of arrest, 
in serious criminal cases, under the seal and signature of a police officer, are equally appli* 
cable to all officers entrusted with the execution of a warrant, or other process of arrest, 
in criminal cases, bearing the seal and signature of a magistrate, joint-magistrate, or any 
public officer empowered to act as magistrate, whether the person to whom it is addressed 
be an officer of the police, or otherwise. Reg. 1. 1825, sect. 3, cl. 1, 

1598. Any wilful abuse and perversion of the powers hereby vested in police officers 
for the ends of public justice, will subject them, on conviction before tlie magistrate or 
sessions court, to exemplary punishment according to the circumstances of the case, besides 
immediate dismission from office. Reg. XX. 1817, sect. 25, cl. 7. 

1599. The above provision is applicable to all persons, whether police officers or others, 
who are employed to execute a warrant, or other process of arrest, issued by a magistrate, 
joint-magistrate, or other public officer empowered to act as magistrate ; and who is guilty of 
any wilful abuse or perversion of the powers vested in them by this regulation. Reg. L 
1825, sect. 3, cl. 2. 

1600. The magistrates must require from police officers the greatest caution in the ex- 
ercise of their authority to apprehend persons on suspicion of crime. His attention should be 
especially turned to this point, when the disproportion of convictions to acquittals is great ; 
and he should point out to the police officers all instances where they should not have sent 
the suspected persons to the sudder station, but should have admitted them to bail (if neces- 
sary), and have awaited his instructions. C. O. No. 17 of vol. 2. 


SECTION IV. 

EXECUTION OF PROCESS IN THE SALT AND OPIUM DEPARTMENTS-. 

1601. In all bailable cases, where it is necessary, under the provisions of this regula- 
tion, to summon or apprehend any officer or person employed in the salt or opium depart- 
ments, the police darogah is to transmit the summons or warrant, under a sealed cover, 
addressed to the salt or opium agent, or the head native officer of the aurung, kothee, or 
chokee, who is either to give, or to direct sufficient security to be given, for the due 
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attoadaoce of the party, certifying on the back of the process the manner in which it 
has been served, and by whom the security has been given, or causing the defendant 
to accompany the offioor bearing the darogah’s process to the thana. Reg. XX. 1817, 
aecb 29, oL 1. 


1602. In cases of a bailable nature, in which a person under engagements, and employ- i„ rosostho 
ed in the salt or opium departments, is summoned under the above provisions during the 
manufacturing season, the police darogah, with tho view of preventing unnecessary inter- flJiurfoVaeawr”* 
ruption to tho manufacturer, is to require the party summoned to appear in person or by "» particu- 
vakeel, either during or after the manufacturing season, as the circumstances of the case 

may dictate, subject to the future orders of the magistrate, to whom the darogah is in each 
instance to report the reasons which have influenced him in tho exercise of the discretion 
here vested in him. Reg. XX. 1817, sect 29. cl. 2. 

1603. Summonses to any officers or persons, employed in the salt or opium departments, nuie for norviiiK 

to attend as witnesses are to be served in tho manner directed by the above provisions ; nt- 

but the salt or opium agent, or the head native officer of tho aurung, kothee, or chokee, 

instead of requiring the person summoned to give security, or proceed to the thana, is 
to take from the witness a recognizance, agreeable to the form No. 3!) of appendix A, 
and is to deliver the same to the officer serving the process. Reg. XX. 1817, sect 29, 
cl. 3. 


1604. If a charge is preferred to a police darogah against any officer or person, employ- 
ed in tho salt or opium departments, for an offence that is not bailable, and there appears 
to him sufficient ground under tho provisions of this regulation, for apprehending the person 
so charged, tho warrant for his apprehension is to require him to attend immediately in 
person, and is to be executed in the same manner as upon persons not so employed. But tho 
darogah, after securing the offender, is to give notice of his apprehension to tho salt or opium 
agent, or to the head officer of the nearest aurung, kothee, or chokee, as the case may be. 
Reg. XX. 1817, sect. 29, cl. 4. 

1605. When any process or order is issued by a magistrate to a salt agent, or his 
assistant, he is to forward it under a sealed cover addressed to the agent, or his assistant, 
and superscribed with his official attestation. The agent, or his assistant, is immediately 
to acknowledge the receipt of tho order, or process, by an endorsement to that effect 
on the back of it, and is to return it under a sealed cover addressed to the magistrate, 
Reg. X. 1819, sect. 15. 

1606. In cases in which a person under engagements on account of the 'salt manu- 
facture, and employed therein, is charged before the magistrate with a bailable offence, 
and tho warrant is ordered to’ be served at any period between the commencement of 
the month of Kartik and the end of Asarh ; — the warrant is to be enclosed in a sealed 
cover addressed to the agent, and superscribed witli the official signature of the magis- 
trate ; and is to require the party summoned to appear in person, or by vakeel, as the 
magistrate thinks proper, either during or after the manufacturing season ; and to 
specify the sum for which the security or recognizance for the appearance of the defend- 
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ant ii to be given, J^e amount of wbkAt ie to be regulated- by the. luajpetrate, aoontdiog 
to the nature of the offence, and the eHoation and circumstuicee in life of the delmdattt' 
u.mwuT^by'w^ It is at the option of the agent to execute^ or to cause one of hie offieMe, or any o&er 
person whom ho thinks proper, to execute the security required from the aocnsed, ia 
Memity which such security is considered necessary, or to leave the party snmmmted to 

find the required security ; and in the latter case if Ihe officer bearing the summons or 
warrant entertains doubts of the responsibility of the surety so offered, and the agent declares 
raAeeiittt surety to be responsible, the officer is to accept the security. If the agent does not deem, 

it expedient to order any of his officers or any other person to become security, and the 
or he may cause defendant himself is not able to find such security as the agent deems responsible, the 
th^ agent is to cause the party summoned to accompany the officer to the court, or, if ilf ' 
summons has not been committed to the charge of an officer, he is to cause him to be con- 
mrsons at the slid- veyed before the court The agents are to appoint such persons as they think proper to 
station at the place, at which the court is held, to execute such security; and the magistrate 
my temMto ' 18 authorized in instances in which he deems it proper, either from the distance of the place 
““ to “"O'* ‘’*0- abode of the agent from the place at which the person to be summoned resides, or other 
circumstances, to order the summons or warrant to be enclosed to one of the persons so 
empowered to become security, instead of transmitting it to the agent himself,— in which 
aervod in the ordi- case such person is to proceed in the manner prescribed to the agent where the summons 
Zrcm”ioTod'’"u is sent immediately to him. If the prosecutor does not specify that the person complained 
*tSro"*'fror"J“- against is employed in the salt department, and the summons or warrant in consequence 
^tdeourfy hte is ordered to be served on him in the same manner as on other persons daring the months of 
ed!-th“.ffi“?“’'' Kartik and Asarh, the officer serving the summons or warrant, on the circumstance of the 
how to proceed. defendant being so employed being notified to him by the agent or any of his officers, or by 
the defendant himself, is to deliver it to the nearest person empowered to execute securities, 
wlio is to proceed as above: but if the circumstance is notified to him by the defendant only, 
and he entertains doubts of his being so employed ; or if without such doubts he apprehends 
that the defendant will abscond while he is repairing with the process to the person em- 
powered to execute the securities ; he is in such case to carry the defendant with the 
process to the person so empowered, and is not to release hb person until the required 
security has been executed. Reg. X. 1819, sect. 21, cl. 4. 

1607. The agent or other officer, through whom the summons or warrant is served, is 
to note on the back of it in what manner it has been served, and by whom the security has 
been executed. Reg. X. 1819, sect. 21, cl. 5. 

1608. If a charge is preferred to a magistrate against any of the officers of the agents, 
or any person under engagements on account of the salt manufacture and employed therein, 

ehorgM not bau- offence that is not bulable, and there appears to the magistrate sufficient ground 

" ■ for apprehending the person so charged, the warrant for his apprehension is to require 

]iitn to appear immediately in person, and is to be executed at all times in the same manner 
as upon persons not so engaged or employed. But the officer, after securing the offender, 
is to give notice thereof to the agent, or head officer of the nearest aurung, or place of 
manufacture. Reg. X. 1819, sect. 21, cl. 6. 


Agent to endorse 
tbe process. 


Manner of ar- 
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1609. In all cases in which the agents, or their head officers empowered for that 
purposoj become surety under any of the above rules for the appearance of any officer 
or person employed in the salt manufacture, or declare any party whom the person sum- 
moned offers as surety to bo responsible, the agent is to be considered personally answer- 
able for the due performance of the conditions of the security, in the event of the party for 
whom the security has been given not performing them himself; or, where the party himself 
has given the security, and it has been declared responsible by the agent or liis officers, 
in the event of the party, or such surety, not performing them. Eeg. X. 1819, sect. 21, 
cl. 7. 

1610. Notices to officers or other persons employed in the salt manufacture to appear 
as witnesses are to be served during the manufacturing season in the same manner as if they 
were parties in the cause ; but such officers or persons are not to be summoned except 
when their attendance is neiessary ; and on their appearance they are to bo examined and 
dismissed with all practicable despatch, so that they may bo absent from tho business of 
the manufacture as short a time as possible. Reg. X. 1819, sect 21, cl. 8. 

1611. The agents, their assistants, uncovenanted European and native officers, are 
liable to be sued in the dewanny adawlut, should they apply any of tlie above rules regard- 
ing notices, summonses, and warrants, issued against persons employed in the manufacture 
of salt, to persons not bon& fide so employed ; and as those rules are intended only to prevent 
unnecessary interruptions to tho manufacture, where it can be avoided without impeding the 
course of justice, magistrates are empowered In particular cases, in which it appears to them 
indispensably necessary for the purposes of justice, to order the personal attendance of any 
native officer or person in anywise concerned or employed in the salt manufacture, whether 
he be a party or witness in the prosecution, at any time during the manufacturing season, 
notwithstanding anytliing to the contrary in the above rules, and to cause process to be 
executed upon him for that purpose, in the same manner as upon other individuals ; but in 
such cases tho magistrates are to record on tlieir proceedings their reasons for deviating 
from tho above provisions, which are to bo considered as the general rules for issuing and 
executing such notices, summonses, and warrants ; and in the notice, summons, or warrant, 
they are to specify that it has been specially ordered to be so executed in virtue of the 
discretionary power vested in them by this clause ; and they are, moreover, strictly enjoined to 
refrain from every unnecessary exercise of that power. Reg. X. 1819, sect. 21, cl. 9. 

1612. The provisions contained in section 10, Reg. XXXI. 1793, [which regard per- 
sons employed in the provision of the Company’s investment, and which are the same as 
those above quoted in regard to persons employed in the provision of salt] are extended 
to the undermentioned officers employed under the agents for the provision of opium : 


The Dewan, 
Naib Dewan, 
Cash-keepers, 
Mohurirs, 

Reg. XIII. 1816, sect. 26. 


Nagree Writers, 
Godown keepers, 
Gomashtahs of Kotees, 
Cash-keepers ditto, 


Mohurirs ditto, 

Parkhias, 

Dandidars. 
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Majriatrat^ tobe 1613. A copv of the register of the names and stations of the officers enumerated above 

kept informed of ^ ^ j • ^ 

the names and sta* jho native hiJguBgos 13 to 00 transmitted^ once in every year^ to the magistrate; it is 
t^ns of suclioffi. of tlje agent to keep the magistrate informed of anj intermediate change. 


Sunorintendeatn 
of cliokaes to keep 
the ma^stratea in- 
formed of the si- 
tuation of the cho- 
koes and of the 
officers attached to 
them. 


Reg.XIir. 1816 , sect 27. 

1614. Superintending ofScers of the salt chokees are to be careful to keep the magis- 
trates, in whose jurisdictions the chokees are stationed, furnished With lists of the chokees, 
pointing out their situations and specifying the names of the officers attached to them ; and 
in the event of any change taking place in the situation of a chokee, or among the officers 
belonging to it, the same is to be immediately notified. Beg. X. 1819 , sect 23 . 


Process how to 1615. In cascs in which an officer of a salt chokee is charged before a magistrate with 
cor.s*orohokl‘cs*'^’ ^ bailable offence, the warrant is to be enclosed in a sealed cover to the superintendent of the 
awJ offeuee^*^ chokee, to which the party is attached, who is to cause the officer summoned to give the 

requisite bail, or immediately to appear in person, or by vakeel, as the magistrate thinks 
proper to require in the warrant Reg. X. 1819, sect 25. 


When charged ^ charge is preferred to a magistrate on oath against any of the officers of the 

chokees for an offence that is not bailable under the regulations, and there appears to the 
magistrate sufficient ground for apprehending the persons so charged, the warrant for their 
apprehension is to be executed at all times in the same manner as upon persons not chokee 
officers. But the officer of the court, after securing the offender, is to give notice thereof to 
tlie superintendent of the chokee to which the offender is attached. Reg. X. 1819, sect. 26. 


When summon- 
ed as witnesses. 


1617. A requisition to an officer of a salt chokee to appear as a witness is to be 
enclosed in a sealed cover to the superintendent of the chokee, to which such officer is 
attached, who is to cause the notice to be served in the regular manner ; but such officers 
are not to be summoned excepting when their attendance is necessary, and on their appear- 
ance they are to be examined and dismissed with all practicable despatch, so that they may 
be absent from ther chokees as short a time as possible. Reg. X. 1819, sect. 27. 


DUorefion veflt- 1618. The discretionary power, granted by cl. 9, sect. 21 of this regulation (see para: 
dov\atc*'from those magistrates in special cases of persons concerned in the provision of salt under a salt 

**vdes. agent, is equally vested in those authorities in regard to persons employed in the chokee 

department. Reg. X. 1819, sect. 28. 


SECTION V. 

OF BAIL. 

Police. 1619. Persons charged with murder, robbery, house-breaking, theft, arson, counterfeit- 

baiMs^ot^ tT^’ho maiming or serious wounding, where the life of the person wounded is in 

taken. danger, are not to be admitted to bail, if reasonable grounds appear for believing that such 

ifc ma^^not^^rH persons have been guilty of the crime imputed to them; but in all other cases, if sufficient 
bail is tendered for appearance before the magistrate, the police officer is to accept such bail, 
and immediately to release the party apprehended. Reg. XX. 1817, sect 25, cl. 8. 
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1620. The amount of bail to be required by police officers is in no case to exceed what BaiHsfn no case 
may bo sufficient to prevent the parties absconding before the case comes before the magis- 

trate, who is then to issue such further process or order as he judges proper. Reg. XX. 

1817, sect. 24, cl. 3. 

1621. The bail to be taken by police officers for appearance before the magistrate is to Form of bail bond, 
be in the form No. 35 of appendix A. Reg. XX. 1817, sect. 25, cl. 9. 

1622. Section 2*4, Reg. XX. 1817, expressly authorizes the police officers, on receiv- Ryiej forcon- 

” . r ' duct of police oflR- 

inflf a complaint for any bailable offence declared to be cognizable bv the native officers of ‘^‘**** roquinngf 
police to issue a summons, upon the party or parties accused ; but in practice, it is believed summoned as dia- 
that this power has seldom or never been exercised. The Court calls attention to this rule, tiioTe wrestedT 
and observes that in no part of Reg. XX. 1817 is it provided that ]){irtie 3 thus summoned 
shall not be discharged without giving bail for their appearance before the magistrate. On 
the contrary, the parenthetical condition, which appears in clause 4 of the section referred to, 
leaves it to bo inferred that police officers may exercise their discretion in taking bail from par- 
ties summoned to tlio tliana on complaint for a bailable offence being preferred against them ; 
and other parts of the same section show that this privilege of suinrnoning parties charged 
with bailable offences does not take away from the police officers the power of arresting the 
same parties, either in the first intance if circumstances should require the immediate appre- 
hension of the accused”, or subsequently if the accused party should not answer to the sum- 
mons. But in that case, as well as in all cases provided for in els. 2 and 11, sect. 20; cl. 3, 
sect. 23 ; and cl. 8, sect. 25 ; Reg. XX. 1817, the general rule (to which all the others referred 
to are subordinate), contained in cl. 17, sect. 19 of the same Regulation, will come into oper- 
ation, viz : that no person who may once be apprehended” (not summoned) shall be discharged 
except on bail or under the special orders of the magistrate. Magistrates are bound to take 
care that their police officers understand and abide by the law enacted for their guidance. 

C. O. No. 21 of vol. 4. /r. P. 


1C23. In all complaints preferred for offences clearly bailable, and in which there is no 
ground for refusing bail, if offered, the magistrate is to lose no time in apprizing the accused 
that security will be received for his appearance, stating at the same lime the amount requir- 
ed; and he is further to record the offer and the terms of it, taking care that the amount 
demanded is not excessive, or in any way disproportionate to the nature of the offence, or the 
circumstances in life of the accused. C. 0. No. 272 of vol. 1. 

1624. The magistrates should limit their requisitions of security for appearance to such 
sums as it may appear equitable to recover if the conditions of the engagement are not per- 
formed*, and they should be careful to ascertain, that the sureties accepted are sufficiently res- 
ponsible to make good tbe amount eventually domandable from them. C. O. No. 70 
of vol. 1. 

1625. Persons required to find bail are not to be kept in the nazir’s house until securitj 
be furnished. 0. 0. No. 47 of vol 2. 


Magiitrate. 
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to omit to offer re- 
lease on bail in 
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Crimeft which are 
not bailable. 


Case of arson. 




Examples. 


Explanation of 
the above* rules as 
regards homicide. 

If the charge is 
for culpable homi- 
cide not amount- 
ing to murder, the 
accused is to bo 
admitted to bidl. 


*r. 11 370. 


If the homicide 
was aeeidental or 
justifiable, the ac- 
cused is to be re- 
leased. 


The principal of 
the above rule is 
applicable to per- 
sons privy to or In- 
cidentally access- 
ary to heinous 
crimes. 

Bail may be ad- 
mitted in all cases 
not declared un- 
bailable. 

The sesrioti judge 
may admit to bail. 


1626. Persons accQsed of murder, robbery, housebreaking, theft, or counterfeiting the 
coin, provided there appear sufficient grounds for committing them for trial, (a) are not to be 
admitted to bail. JJeng. Reg. IX. 1793, sect. 7. Ced. Prov. Reg. VI. 1803, sect 7. 

1627. In Benares and the ceded provinces the offence of setting fire to any house, 
village, or town, is also declared not bailable ; but there is no express enactment to that effect 
in regard to the lower provinces. It would, however, seem to bo implied in sect. 3, Reg. 
IX. 1807.» Ced. Prov. Reg. VI. 1803, sect 7. Reg. III. 1804, sect. 7. Ben. Reg. XVI. 
1795, sect 4, cl. 2. 

1 628. The offence of “ knowingly receiving stolen property” is a bailable offence, provid- 
ed the original theft of such property does not form part of the charge. So also is the offence 
of embezzlement Consequently a person apprehended on such charges, should be allowed 
the option of giving bail. Const Nos. 1237 and 1238. 

1629. No species of homicide, except murder, is included in the provisions, which for- 
bid the admission to bail of persons accused of murder. If the charge is for manslaughter, 
or any species of illegal homicide, not involving the crime of murder, the magistrate is autho- 
rized to proceed in the first instance, either by warrant for taking into custody, or by summons 
requiring bail, as he judges proper, on consideration of the circumstances of the case, and of 
the condition and character of the party accused. After the enquiry directed by sect. 5, 
Reg. IX 1793 (Ced. Prov. sect. 5, Reg. VI. 1803)*, if the magistrate is of opinion that the 
evidence does not establish the crime of murder, but that there is sufficient ground for bringing 
the accused to trial before the sessions on a charge of manslaughter, or other culpable homi- 
cide, the party is to be held to bail for appearance before the sessions court ; but the magis- 
trate is authorized to release the accused, if the homicide, in which ho appears to have been 
concerned, is clearly shown to have been accidental or justifiable under the Mahomedan law 
{ind the regulations. Reg. IX. 1807, sect. 9, cl. 1. 

1630. The principle of the preceding clause is applicable to persons appearing, from the 
magistrate’s inquiry, to have been only privy or incidentally accessary to crimes of a heinous 
nature, without being concerned therein as principals, or as aiding and abetting, procuring, 
or instigating the perpetration thereof; and in all cases, whether of trial before the magistrate 
or before the sessions, if the admission of bail has not been prohibited by the regulations, and 
tho bail tendered appears sufficient for securing the appearance of the accused, he is to be 
admitted to bail, until sentence is passed upon the charge against him. Moreover, in special 
instances, wherein the session judge, on a report from the magistrate, or on other satisfactory 

(a) In English law, ball is admissible in all cases below felony, unless it is prohibited by some special act of parliament ; 
and to refuse or delay to bail any person bailable, is an offence against the liberty of the subject in any magistrate by the 
common law as well as by the statute. By statute 7 Geo. IV. cap. 64 it is provided that if a charge of felony is supported by 
positive credible evidence of the fact, or by evidence which, if not explained or contradicted, raises a strong presumption, in 
the opiuion of the justices, of the guilt of the party charged, ho is to bo committed for trial ; but if the evidence in support 
of the charge is not in their opinion such as to raise a strong presumption of guilt, or if evRlence is adduced on behalf of the 
prisoner which weakens the presumption of guilt, but If nevertheless there appears sufficient ground for a judicial enquiry, 
the prisoner may be admitted to bail. Btackitone^s Commentaries^ book 4, chap, 22 ; and note by Christian, 
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information before him, deems it just and proper to admit to bail a person charged with an 
offence not bailable under the general provisions contained in the regulations, he is competent 
to instruct the magistrate to accept sufficient bail, instead of keeping the accused in confine- 
ment while tlie charge against him is under trial. The judge may likewise, in all bailable 
cases, w'herein the bail required by the magistrate appears excessive, direct the magis- 
trate to receive such bail as may be deemed sufficient to answer the purpose intended by it 
Reg. IX. 1807, sect 9, cl. 2. 

1631. In cases committed for trial to the sessions, the session judge may exercise the 
power vested in him by the above provisions by instructing the magistrate to admit to bail any 
persons whom he has committed to close confinement, until they can be brought to trial at the 
sessions, if the offence charged appears to be of a bailable nature; or, though not within 
the description of offences declared bailable by the regulation, if the judge is of opinion that 
there is special reason for admitting the prisoner to bail, and sufficient bail is tendered by him, 
to stand his trial at the sessions. Reg. VI. 1818, sect. 3, cl. 3. 

1632. The session judge is further competent to hold to bail, or to direct the magis- 
trate to admit to bail, any prisoner, whoso trial is referrible to the nizamut adawlut, in 
consequence of the judge not concurring in the futwa of the law officer for the conviction 
of the prisoner. When the prisoner is unable to find bail, the judge should, with the 
least possible delay, transmit the proceedings, with a letter stating the grounds on which 
he does not concur in the futwa, to the nizamut adawlut ; and the law officers of that court 
are to deliver their futwa, as soon as possible after the receipt of the trial, for the early 
sentence or order of the court Reg. XIV. 1810, sect. 7. 

1633. At the termination of a trial by a session judge, the commissioner of circuit 
is not competent, under any circumstances, to direct that the prisoner shall be held to 
bail pending the reference to the nizamut adawlut N. A. 11. vol. 4, page 332. 

1634. The session judge is not competent to admit to bail, pending an appeal to the 
sudder court, a prisoner whom he has convicted and sentenced. Reports L, P. 1854, part 
2, page 324. 

1635. When a prisoner on bail has not been apprehended until some time after the 
date of his sentence by the nizamut adawlut, a special report should be made to that court, 
through the session judge, for their orders as to the date from wliich the sentence should 
commence. N. A. R. vol. 3, page 49. 

1636. The session judge is at all times competent to require tlie magistrate to sus- 
pend execution of his order, and to direct the release of a prisoner on bail, until he shall 
have passed his final order, wh^n justice appears to require that measure, whether he has 
or has hot examined the proceedings on which the order is founded. Const. Nos. 489 
and 657. 

1637. Whenever any persons charged with bailable offences are detained under exami- 
nation in custody, the grounds of their detention are to be stated under the head of remarks 
in the magistrates statement No. 1 ; and the judge should return to the magistrate any 
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statement in which the required information is not given. 0. O. No. 49 of vol. 3 ; L. P. and 
iSfo. 98 of vol. 3, para. 32 of magistrate’s rules. 

1638. The session judge should generally direct the magistrate to admit to bail persons 
accused of criminal offences while under trial; but cases may arise, though rarely, which 
would warrant the judge in accepting bail himself in the first instance. Such cases, how- 
ever. cannot be provided for by any general directions, and must depend on their own pecu- 
liar circumstances. Const. No. 111. 

1639. The bail bond of persons committed to the sessions is In full force until the trial 
is concluded, wliicli is not until final sentence is passed ; and no person on bail should be 
committed to jail until a final sentence involving imprisonment has been passed upon him. 
Const. No. 605. 

1640. Magistrates are not to require respectable persons, hold to bail on charges of 
a trivial nature, to remain for a length of time in constant attendance at the sudcler station. 
A particular day should be appointed for the attendance in court of persons on bail, when- 
ever a longer period than one week is likely to elapse between the proceedings. C. O. 
No. 287 of vol. 1. 


Forfeiture. 1641. Whenever a person held to bail for his appearance before the sessions neglects 

to^proccpd^ attend at the appointed time, the magistrate is to call upon his sureties to produce him, 

persoiiH held to ^nd OH their failure is to report the case, with any reasons assigned by them for the non- 

thescssioas. fulfilment of their engagement, to the session judge ; wlio is to determine, and instruct the 

magistrate, whether the penalty of the security bond is to be immediately enforced, or whe- 
ther further time is to be allowed to the sureties to produce the person for whom they are 
responsible. Keg. VI. 1818, sect. 4, cl, 1. 


Recovery of po- 1642, When the judge, on consideration of the magistrate’s report, directs the enforce- 

nalty m such . . , 

cases. ment of the security bond, the magistrate is to proceed to recover the amount of the penalty 

from the sureties by the attachment and sale of any property belonging to them, in the 
mode prescribed for the attachment and sale of property in satisfaction of decrees of the civil 
courts ; or if the amount deinandable is not paid, and cannot be realized from any property 
belonging to the sureties, they are liable to confinement, by order of the magistrate, in the 
civil jail for a period not exceeding six months. Reg. VI. 1818, sect. 4, cl. 2, 


Tti such coses 
moi^istrnto cannot 


1 643. The surety of a person held to bail for trial before the sessions failing to pro- 


withoilt becomes forfeited; but the magistrate should not enforce the penalty, until 
miaaiou of judge. Jjq procured the permission of the session judge. Const. No. 290. 


Rules for the^ 1644. Whenever a person, who has executed before a magistrate a security bond 

bail-bond execut- engaging to produce in his court a party charged with a criminal offence, fails to produce 
an^ging^^to him, he is to bo called upon to show cause why the penalty, to which he is liable by his 
ryarf^chargeT'^*^ engagement, should not be enforced ; and unless satisfactory reason is assigned against en- 
fonce.* forcing the bond in whole or in part, *t should be put in execution according to the same 


rules and by the same process observed by the civil courts in enforcing payment of money 
adjudged to be due by a decree. If the surety is dead, the magistrate is to proceed against 
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his heirs and executors to the exterjt of any property belonging to the deceased, which 
has come to tlieir hands. On this account the bail bond should always specify the respon- 
sibility to which the heirs and executors of the surety wall be liable in the event of his 
demise. A surety, or in the event of his demise his representative, may at all times obtain 
a discharge from further responsibility by delivering up the person for whom he is respon- 
sible ; and magistrates should always attend to any application made to them for that 
purpose, at the same time requiring the persons so delivered up to find other and sufficient 
security. In carrying these rules into effect, when the magistrate has not received any 
special orders from the session judge or nizainut adawlut, he may exercise his discretion in 
not enforcing the penalty, cither wholly or partially, when the circumstances of the case 
appear to call for indulgence, or any equitable reason exists for dispensing with the penalty. 
Const. No. 1233. 

1645. All bail bonds for prisoners released upon bail are to be for a specific sum, the 
amount of which is to bo determined by tho magistrate, upon a due consideration of the case 
and the circumstances and situation in life of tho parties, and aro to contain a clause declar- 
ing the amount forfeited to government in the event of the condition of it not being performed. 

Reg. IX. 1793, sect. 5. 6W. Pro\)^ Reg. VI. 1803, sect. 5. 

1646. The bail, to bo taken in all cases of persons being held to bail for trial before tho 
sessions courts, is to be in tho form No. 29 of appendix A. Reg. IX. 1807, sect, 10. 

1647. The bail to be taken for appearance before tho magistrate is to be in the form 
No. 3 of appendix A. Reg. IX. 1807, sect. 3, cl, 4. 

1648. In cases committed to tho sessions, tho magistrate is to bind over the complainant 
to appear and carry on tlie prosecution, and the witnesses to attend and give their evidence: 
the recognizances to bo taken from such persons, as well as all bail bonds for prisoners 
released upon bail, aro to bo for a specific sum, the amount of which is to bo determined by 
tho magistrate, upon a due consideration of the case, and the circumstances and situation in 
lifo of tho parties, and are to contain a clause declaring the amount forfeited to government, 
in the event of tho condition of it not being performed. Bmg, Reg. IX. 1793, sect. 5. 
Ceef. Proy. Reg. VI. 1803, sect. 5. 

1649. Prosecutors and witnesses, whose attendance is necessary at tho criminal courts, 
are to execute recognizances (mochulkas), in specified forms'*^ before the police officers, to ap- 
pear before the magistrate on a specific day ; which is to bo tho day, whereon the accused is 
bound to appear if he has been admitted to bail, or on which he is expected to arrive at the 
magistrate’s place of residence if he is to be forwarded thither under custody : the police officer, 
in whose presence the recognizance is executed, is to forward it with his report to the magis- 
trate, and is to deliver to the prosecutor or witness a despatch addressed to the magistrate and 
drawn up after the form No. 40 of appendix A, which ho is to be required to deliver in 
person to the magistrate unaccompanied by any officer of police. Reg. XX. 1817, sect. 23, 
cl. 2. 

1650. Under the terms of tho exemption contained in art. 1, schedule B, Reg. X. 
1829, viz. ** mochulkas and recognizances taken from prosecutors and witnesses to secure atten- 


Forms. 
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or nukHHiiLiit 


etitmte to oteofo at criminal trials, ”(«) the recogniaancea rrfettred to in tho taro prooeding paragraphs, as 

iovettigotloD, mof w^ll as the mochulkas which it is common practice for magistrates to take from parties 
be on pUiA piper. before them to secure their attendance daring the inTestigatioUp may be taken upon 

unstamped paper. Const No. 679. 

MoebnikM to he 1651. Mochulkas or recognisances should be required from defendants in petty cases, ir 
SSSlSteS^dom order to secure their attendance, as seldom as possible; but, if it appears necessary in anj 
particu/ar instance to require a mochulka from the defendant, the amount of the stamp mus 
SlTS.^p'to *“ instance be provided by the' prosecutor,— to be refunded by the defendant at thi 

flw first wstaoce. conclusion of the case, if the magistrate considers it proper to order a refund. Const 
No. 1287. 


SECTION VI. 


OP SEARCH FOR STOLEN PROPERTY, AND OF UNCLAIMED PROPERTY. 


Form of warront. 1652. Warrants of search for stolen property are to be drawn out in the form No. 16 
of appendix A. Reg. I. 1811, sect. 11, cl. 2. 

^ ^ 1653. All search warrants, issued under this section, are to be addressed to the police 

To whom they , , * , 

are to be address- (Jarogah, within whose jurisdiction the house or premises required to be searched are situ- 
ated, or to any other public and registered officer of police to whom the magistrate thinks 
fit to commit the execution of that duty. Reg. 1. 1811, sect. 11, cl. 3. 

Upon what in 1654. Search warrants for the recovery of stolen property are not to be issued, unless 
formation they ^^6 Complainant or informer makes oath or subscribes a solemn declaration that a robbery 

may be issued. ^ *' 

has been actually committed, and that he has reasonable cause to suspect that the effects 
stolen are lodged in such a house or place, or unless it appears incidentally, from any pro- 
ceeding holden by the magistrate, that there are grounds to believe that stolen property is 
there deposited. Reg. I, 1811, sect 11, cl. 4. 

1655. Under these provisions a magistrate may issue, or require the magisterial autho- 
rities of another jurisdiction to issue a search warrant upon any incidental information be- 
fore him. N. A. R. voL 1, page 273. 


Search in cases of 1656. The nizamut adawlut did not consider that any general rule should prevail 
^^”^**^* either directing or prohibiting search for property in cases of plunder. But they were of 

opinion, that in particular instances the recovery of property so obtained should be attempted 
equally as that of stolen property, both for the indemnification of the owners and to obtain 
better proof against the perpetrators of outrages. There may be cases therefore in which, 
in the exercise of a sound discretion, the police and magistrate should endeavour to recover 


(a) It may be useful to remark that these words are not inserted la the government copies of the regulations, or in the 
edition printed at the Baptist Mission Press ; they were published afterwards as an ** erratum.*’ 
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plundered property? strictly^however, under the rulei for the recovery of stolen property 
prescribed by Beg. ZX. 1617. Beports X. P. 1852, part 1, page 494. 

1657. Where a person made a false complaint of dacoity, having concealed property 
pledged to him with a view to defraud the owners of it, and the police searched his house, the 
court held that the search authorized by sect. 16, Reg. XX. 1817 is that of the house of 
a party against whom there is a charge of his having plundered or stolen property in his 
possession, not that of the house of a complainant, whom the police or the magistrate suspect 
of having made a false statement of a robbery, and of having fraudulently concealed property 
which had been placed under bis charge and which therefore could not be plundered or stolen 
property. Proceedings of the nature of f raud may expose a party to a civil action, or to a 
criminal prosecution ; but the measures taken must be of an appropriate and legal nature. 
Colebrooke^s Hepcrts of Summary Cases ^ page 111. 

1658. The darogahs of police are prohibited, except under the special orders of the 
magistrate, from searching the interior of any house or building for stolen property, unless a 
list of the articles missing is delivered or taken down in writing at the thana with a decla- 
ration, stating that a robbery has been committed, and that the informant, whether he is the 
owner of the property, or accomplice in the oflFence, or other person, has substantial ground to 
believe that the property is deposited in such house or place. Reg. XX. 1817, sect. 16, cl. 2. 

1659. In the case of search warrants issued from the magistrate’s office, the police 
officers are to report tho execution of the process on the back of the warrant. Reg. XX. 
1817, sect. 16, cl. 3. 

1660. The darogahs, when not specially instructed by the magistrate, are to transmit 
all representations made to them, regarding the receipt or concealment of stolen property, at 
or before the time when they proceed to tho search, for the information of the magistrate, 
and for any orders which ho may deem it necessary to issue on tho subject. They are also 
to take the necessary precautions for preventing any such property from being clandestinely 
removed. Reg. XX. 1817, sect. 16, cl. 4. 

1661. Tho search for stolen property is to be proceeded on without previous notice 
being given to the owners or inhabitants of the house, and is uniformly to bo made in the 
day time, unless there is substantial reason to believe that, in case of any delay, the pro- 
perty sought will be removed. The process is invariably to be conducted by the darogah, 
mohurir, or jemadar, in person ; and if tho darogah cannot himself proceed, ho is to issue a 
warrant according to the form No. 41 of appendix A. The search is to be made in the pre- 
sence of three or more respectable inhabitants of the village, in wliich the house or place 
searched is situated, who are t9 subscribe their names to the report made to the magistrate’s 
office ; and an opportunity is, in every instance, to be afforded to the occupant of the house of 
attending the search. Reg. XX. 1817, sect 16, cl. 5. 

1662. When the search is made in the absence of the accused, it must be shown on the 
record that an opportunity was given him, or was sought to be given him, of being present. 
K A* E. vol. 6, page 344. 
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1663. If a maglsti*ate has in any instance reasonable ground to apprehend, that stolen 
property will be removed if the search is postponed, he may order the search to be made im- 
mediately, whether it is during the day or night. Reg. 1. 1811, sect 11, cl. 13. 

1664. In conducting the search directed by the above rules, the police officers are to be 
careful that no articles of property are surreptitiously introduced into the habitation at the 
time of search ; and no prosecutor, or informer, or any other person, is to be permitted to 
enter, unless he allows himself to be strictly examined in the first instance. Reg, XV. 1817, 
sect. 16, cL 6. 

1665. If the occupant of the house, ordered to be searched, is of such a rank in society 
as would render it improper and objectionable, according to the prevailing opinions and usages 
of the country, for the police oflScers to enter the zenana or apartments of the women, 
they are to give due notice for the removal of any women within the zenana; and after fur- 
nishing means for their removal in a suitable manner (if they are women of rank who, 
according to the customs of the country, cannot appear in public) they are to enter the zenana 
apartments for the purpose of completing the search, using at the same time every precau- 
tion consistent with these provisions for preventing the clandestine removal of property. 
Reg. XX. 1817, sect. 16, cl. 7. 

1666. If, on examining the premises ordered to be searched, any property is discovered 
which is alleged by the complainant or informer, at whose instance the search is made, to have 
been stolen or plundered, or which there may be any other reasonable ground to believe has 
been acquired by theft or robbery, the police officers are to endeavour to trace the actual 
proprietor from whom the property has been plundered or stolen, and are to question the oc- 
cupant of the house regarding the means by which the property was obtained ; and in the 
event of his being unable to give a satisfactory explanation, they are to forward the property 
together with the person in whose house it has been discovered, to the magistrate. Reg. 
XX. 1817, sect. 16, cl. 8. 

1667. Should any suspicious property be discovered in the course of a search conduct- 
ed under the foregoing provisions, and should no person lay claim to the same, the police 
darogah is to compare the articles with such lists of property stolen or plundered, as have 
been previously delivered in to the thana in other cases, and recorded in the register pre- 
scribed by cl. 13, sect 8, of this regulation ; and, in the event of the property corresponding 
with the amount given in the lists, he is either to send the articles for the inspection of the 
supposed proprietor, or is to summon him to the thana for the purpose of identifying his 
property. Reg. XX. 1817, sect. 16, cl. 9. 

1668. On the occasion of searching a house under the foregoing rules, the police officer 
is to be careful to notice the particular spot in which the property is found, the time of 
finding, and the name of the finder ; and all property which is claimed as having been 
stolen or plundered, as well as all property of a suspicious nature found on persons charged 
with robbery, burglary, or theft, or which is seized by police officers under suspicious cir- 
cumstances, is to be forwarded without delay to the magistrate together with a dispatch 
drawn up in the form No. 12 of appendix C. A copy of the despatch being registered as 
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prescribed by cl. 11, sect 8 of this regulation, the original is to be given to the burkan> 
daz, charged with the conveyance of the property, to be delivered to the nazir on his arrival 
at the sadder station. Reg. XX. 1817, sect. 16, cl. 10. 

1669. Police oflBcers aro to be particular in the transmission of the despatch prescribed *** 

above. A session judge, presiding at any trial at all depending on the question of the dis- 1“^ btsTe'diiToi? 
covery of stolen property by police officers on a search, is to enter the original despatch upon 
the record of the trial. C. O. No. 247 of vol. 1. court 


1670. Articles of value, and of small bulk, are to bo fastened up in a box, petarah, or RuIm for tran*. 
bag, and the seal of the thana affixed. Each article of property is to have a separate number StiS of 
(written on paper with the seal of the thana attached to it) to correspond with the number *’“**'' 
contained in the first column of the despatch, and darogahs, when describing the property 

in their reports, are invariably to quote the number affixed to each article. Reg. XX 1817, 
sect. 16, cl. 11. 

1671. Police officers are to pay strict attention to this rule, as the magistrate and cua i* to bo 
session judge are required to number and describe the property in tlieir proceedings accord- 

ing to the number and description used in the despatch of the police officer. C. O. 

No. 276 of vol. 1. 


1672. No property is to bo removed from a house by a police officer, unless it is 
claimed or recognised as having been stolen or plundered, or considered to be suspicious ; and 
no property, once removed, is to be returned without the special instructions of the magis- 
trate. Reg. XX. 1817, sect. 16, cl. 12. 

1673. On the occurrence of a heinous robbery, burglary, or theft, the darogah is to 
transmit a list of the property stolen to the proprietor or manager of the estate, in which the 
crime has been committed, with an injunction to cause the list to be affixed in a conspicuous 
place, and also publislied in the several bazars and haths situated in the estate ; at the same 
time requiring all gold and silver smiths, retail dealers, and other persons, to give notice to 
the police officers against persons offering such articles for sale. Keg. XX. 1817, sect. 16, 
cl. 13. 


Only claimed or 
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turned without or- 
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gistrate. 
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1674* Whenever the person, in whose possession stolen property is found, denies all inquiries to be 
knowledge of the theft or robbery, and asserts that he procured tlie property by honest persons^ ^ whose 
means, the police officers are to require him to state the circumstances under which he be- ^rty*u found. 
came possessed of the property, and are to endeavour to ascertain through whose hands it 
has passed, as well as to trace the persons by whom the robbery or theft has been committed. 

Reg. XX. 1817, sect. 16, cl. 14. 

1676. If the person, in whose possession the property was found, is unable, after the t^^^eTs 
above and such further examination as the magistrate may make, to give a satisfactory 
account of the means by which it was acquired, and the magistrate, on consideration of that 
and all the other circumstances of the case, thinks that there are strong grounds for believing 
that the property was actually stolen or otherwise illegally acquired, he is to detain the 
property, and issue a publication (supposing no person to have hitherto appeared to claim it) 
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Specifying the particular articles of property discovered and suspected to have been stolen 
or otherwise dishonestly acquired, and requiring any person who has claims to it to appear 
and establish his right thereto within six months from the date of the said publication. 
]^eg. 1. 1811, sect# 11, cl# 8« 

1676. Whenever any person advances claims to property so discovered, the magistrate 
is of course to put the case into a regular course of prosecution under the general regulations. 
Reg. I# 1811, sect 11, cl# 9# 

1677. If no person appears within the six months to claim the property, and if the 
party in whose possession it was found has been unable to show that it was legally acquired, 
and to remove the suspicions which existed that it was dishonestly obtained, the property is 
in such case to be declared by the magistrate confiscated to government# Reg. I# 1811, 
sect 1 1, cl# 10. 

1678. Any person who finds within his house or premises property not his own, which 
he has reason to believe lost or stolen property, or to have been deposited within his house 
or premises with a malicious intent, is to convey it within twenty*four hours after finding it 
to the nearest darogah, and to report the circumstances attending its discovery. The daro- 
gah is to commit to writing the circumstances which are stated by such person, and to cause 
the same to be signed by him, and attested by two or more witnesses present. Such attested 
writing, together with the property found, is then to be forwarded by the darogah without 
delay to the magistrate. Reg. XX. 1817, sect 16, cl. 15. 

1679. Whenever the necessity may, in the opinion of the magistrate, cease to exist for 
retaining any longer any gold or silver ornaments, or brass or copper utensils, which have 
been confiscated to government, such ornaments and utensils are to be broken up and sold at 
his public ciitcherry as bullion or old metal. Reg. I. 1811, sect. 11, cl. 11. 

1680. All unclaimed property, whether cattle, boats, timbers, or other goods or chattels, 
is to bo considered as belonging to government, and the police darogahs arc to forward any 
property of this description, which may come into their hands, to the magistrate ; or, if any 
article of unclaimed property cannot be easily moved, the darogah is to make over charge of 
such article to the local zumeendar, manager, or head person of the village, until the orders of 
the magistrate in regard to its disposal can bo obtained.(fl;) Reg. XX. 1817, sect. 16, cl. 16. 

1681. Unclaimed property is not to be confounded with the property of persons dying 
intestate (lawaris). All property of the former description, which comes into the hands of 
the police officers, is to be forwarded under the above provision to the magistrate, with 
whom the disposal of it clearly rests, subject of course to the control of the superintendent of 
police and government, without any interference on the part of the civil court. With regard 
to the custody and disposal of the pro{)erty of persons dying intestate, cl. 7, sect. 16, Reg. 
III. 1803 {Deng. sect. 7, Reg. V. 1799) contains a specific provision to the effect that 
should no claim be preferred to it for twelve months, an inventory of the property, together 
with a report of the circumstances of the case, is to be submitted by the judge to govem- 

(a) For rules regarding: the dUcovery of hidden treasure, vide Reg. V. 1817. The authority with whom the disposal 
of it reate in such cases is the cItU judge. 
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ment; \rhenever therefore any property of that description comes into the hands of a 
magistratCj he should forward it immediately (a) to tlie civil judge. 0. O. No. 3 of vol. 3. 
Const No. 927. 

1682. The articles of war, Nos. 102 and 103, vest the administration of the estate 
of any deceased officer or soldier, or person receiving public pay drawn by any officer in 
charge of a public department belonging to tlie army, in the military authorities, whenever 
there may be no heir or executor of the deceased on the spot at the time of decease, there- 
by precluding the jurisdiction of the civil courts in regard to the same. Whenever there- 
fore any such property may come into the hands of a magistrate, he is, instead of forwarding 
it to the judge of the district, to communicate with the officer commanding the regiment or 
in charge of the department to which the deceased belonged, and to comply with the instruc- 
tions which such authority may give regarding the disposal of it C. O. No. 57 of vol. 4. 

m R 

1683. Registers of unclaimed property and property of intestates, disposable under the 
above rules, are to be kept in the prescribed forms given in Nos. 14 and 15 of appendix B. 
O. O. No. 151 of vol. 3. 

1684. A magistrate has no authority to direct the search of a house for the discovery 
of contraband opium as such ; but he is not restricted from searching for the discovery of 
opium or any other deleterious drug, which, from information before him, he has reason 
to believe has been used as an instrument of death, and of which he considers it necessary 
for the ends of justice that a discovery should be effected. Const. No. 1241. 

1685. The search for plundered or stolen property , whether under the special orders of 
the magistrate, or under information received by the native officers of police, is to be con- 
ducted agreeably to the foregoing provisions ; and the magistrate is to take proper notice 
of any instances in which the police officers deviate from the rules laid down in them. 
C. O. No. 55 of vol. 2. 


SECTION VII. 

OF DISTRAINT AND ATTACHMENT. 

1686. Landholders, farmers, and their local agents, or otlier persons empowered by the 
regulations to distrain for arrears of land rent, who may be opposed, or may be appre- 
hensive of resistance in effecting the regular distraint, or in maintaining possession of 
property previously distrained, may apply to the darogah of the thana, in whose jurisdic- 
tion the property is, for assistance in making or maintaining the regular distraint; and the 
darogah, in order to support the distrainer and to prevent a breach of the peace, on the 

(a) In the rales passed by the Bengal Qoverament for the guidance of deputy magistrates and assistants in charge of 
snb^diTisions,” dated February 18, 1840, it is directed that this kind of property should be forwarded weekly through the 
magistrate to the civil court. See page 158. 
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distrainer certifying on oath or by a solemn declaration the opposition he has experienced, or 
the resistance which he apprehends, is to depute a muzkooree peon, with a written process, 
bearing the seal of the thana and the signature of the darogah, and drawn up according to 
the form No. 42 of appendix A.(a) Reg. XX. 1817, sect. 27, cl. 2. 

1687. It is the duty of the muzkooroo peon to exhibit such process to the defaulter, and 
to use every means in his power to prevent resistance or other breach of the peace ; and, 
unless the arrear be liquidated, to support the distrainer in the exercise of the powers vested 
in him by the regulations. (6) He is to give due attention to the whole conduct and 
proceedings of the distrainer, so as to be able to give evidence thereon, if afterwards required 
either before the judge or magistrate. Reg. XX. 1817, sect. 27, cl. 3. 

1688. Whenever any peon so deputed deposes that he has been opposed in the execu- 
tion of such duty, or the darogah is satisfied, from the representation mado on oath [or 
solemn declaration] by the distrainer in the first instance, that any resistance has been 
offered, amounting or likely to amount to a breach of the public peace, the darogah is either 
to proceed in person or to depute the molmrir or jemadar to support the distrainer and 
maintain the peace. lie is also to proceed in person, or to depute the mohurir or jemadar, 
whenever it is proposed by a distrainer, under the powers vested in him by the rpgulations,(i) 
to force open the outer door, or to search the private apartments, of a dwelling house in 
which the distrainable property of a defaulter appears to have been concealed. Reg. XX. 
1817, sect. 27, cl. 4. 


(a) Such cases should not bo entered in the statements as attempts at affray. Police Report for 184.3, para. 218. 

(b) Tlio following are the provisions under which a distrainor may force open places for the purpose of attaching pro- 
perty ; they are expressly modified by the provisions in the text. 

Distrainers are empowered to force open any stable, cow-house, barn, golah, granary, or other building, and to enter 
any dwelling house, the outer door of which may bo open, (excepting the apartments in such dwelliug house which may be 
appropriated for the zenana or residence of women), and to break open the door of any room in such dwelliug house, for the 
purpose of attaching any property belonging to a defaulter which may be lodged therein. But if any person shall enter a 
dwelling house, or break open any stable, cow-houso, barn, golah, granary, or other building, not occupied by, or in the 
possession of the defaulter, to distrain property belonging to him, and no such property shall bo found therein, the distrainer 
shall be liable to prosecution by the occupant or possessor, for entering such house, or breaking open such stable, or other 
building, and the court shall award to him damages according to the circumstances of the case, with all costs of suit. When 
a distrainor may have reason to suppose that the property of a defaulter is lodged within a dwelling house, tho outer door of 
which may bo shut, or within any apartment appropriated to women, which by the usage of tho country is considered pri- 
vate, he is at liberty to represent the same to the police darogah, within whoso jurisdiction the house is situated ; and on such 
representation tho police darogah is to send a police officer to the spot, in tho presence of whom tho distrainer is authorized 
to force open the outer door of tho dwelling house, in which he may have reason to suppposo the defaulter’s property to have 
been lodged, in like manner as ho is above authorized to break open the door of any room within a dwelling house, except the 
zenana. Ho may also, in the presence of tho police officer, after due notice given for the removal of any women within the 
zenana and after furnishing means for their removal in a suitable manner, if they bo women of rank who according to 
the custom of the country cannot appear in public, enter the zenana apartments for tho purpose of attaching any of the 
defaulter’s property deposited therein ; but such property if found shall be immediately removed from such apartments, after 
which they are to be left free to the former occupants ; and nothing in this section is to be understood to authorize any dis- 
trainor, or his agent, to force open the outer door of a dwelling house, or to enter the apartments of women, which by the 
usage of the country are considered private, in any other mode than that herein prescribed ; a wilful deviation from which 
will subject the offender to heavy damages, besides forfeiture of the arrear of rent on account of which tho distress may be 
levied. Beng, Reg. XVII. 1793, sect. 21, modified by Reg. VIT. 1799, sect. 10. Ben. Reg. XLV. 1795, sect. 19, modified 
by Reg, V, 1800, sect. 10, Ced. Pror, Reg, XXVIII. 1803, sect. 19, cl. 1 and 2. 
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1689. The regular burkundazes of tho police establishment are not to be employed to 
aid distrainers for arrears of land rent, except in cases where tho darogah, mohurir, or 
jemadar, proceeds in person under the rules above prescribed. Reg. XX. 1817, sect. 
27, cl. 5. 

1690. Any person in whose favor a summary award of the civil court has been 
passed for the (indigo) produce of a defined spot of land, may place a watch over it to prevent 
the cutting and removal of the plant ; and in the event of any attempt being made to remove 
it, he may apply to the nearest police darogah, whose duty it is, on such a decree being exe- 
hibited, to give every aid in his power. Reg. VI. 1823, sect. 4, cl. 1. 

1691. The landholders, farmers, and other local agents, and indigo planters, and other 
persons, are prohibited from using stocks, or any other instrument of restraint, for the 
purpose of confining ryots, or other individuals indebted to them, on any account whatever ; 
and the darogahs of police are to report to the magistrates, for such orders or process as 
appear proper under the general regulations, all instances which come to their knowledge of 
a violation of this rule. Reg. XX. 1817, sect. 27, cl. 6. 

1692. Whenever a muzkooroc peon, not receiving wages from government, is employ- 
ed by a police darogah under the above provisions, he is to receive tiilubana from the person, 
at whose instance he is employed, at the rate of two annas per diem ; and the dai’ogah is not 
to issue any process by the hands of a muzkooreo peon, until the estimated amount of tho 
tulubana, required for his fixed allowance at the above rate during his employment, is 
deposited in advance. The darogahs are enjoined to prevent tlie muzkooree peons from 
demanding or receiving, directly or indirectly, from any party, in cases in which they are 
employed, any allowance or gratuity, exceeding the above rate ; and are to report to the 
magistrate any instances which come to their knowledge of a violation of this rule. 
Reg. XX. 1817, sect. 27, cl. 7. 

1693. In order to check as much as possible the employment of muzkooree peons in 
cases not strictly provided for in the regulations, magistrates are to re([uire their darogahs 
to report whenever they employ persons of that description ; stating their reasons for so 
doing, and by whom the tulubana ("which is never to exceed the rate specified above) has 
been defrayed. C. O. No. 329 of vol. 1. • 

1694. The practice of retaining a number of peons at the thana, for the osten- 
sible purpose of aiding in tho distraint of property under tho rules of sect. 27, Reg. XX. 
1817, is irregular ; and leads to much extortion and oppression by tlieir constant illegal em- 
ployment in police matters, and the consequent demand of tulubana in such cases. Ma- 
gistrates are to leave with each darogah only sufficient badges for him to use as he may have 
occasion. C. O. Sup, Pol. Z. P. No. 10 of 1844. 

1695. It being a frequent practice with under-tenants to lodge unfounded complaints 
in tho criminal courts against persons attaching their property, as well as against the officers 
employed in collecting their rents, and likewise to cause their being summoned as witnesses 
in causes with the merits and circumstances of which they are totally unacquainted, for the 
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sole purpose of creating embaiTassment and delay in the collection of the rents, the courts of 
justice are required at all times to discourage and punish such culpable practices, as far as 

* r. If 887 etaq, the power vested in them by the regulations may admit Sect. 10, Reg. IX. 1793,* is to be 
strictly enforced in all cases of litigious and unfounded complaints, of the nature herein refer- 
red to, before the magistrate. Benff. Reg. VII. 1799, sect 12. Ben. Reg. V. 1800, sect. 12. 

Breach of the 1696. If any under-tenant resists or causes to be resisted the legal attachment of his 
property for arrears of rent, he and all persons concerned with him in resisting the attach- 
ment are liable to be apprehended and prosecuted before the criminal courts for any breach 
of the peace committed by them in such resistance to the attachment. Benff. Reg. VII. 
1799, sect. 9. Ben. Reg. V. 1800, sect. 9. Ced. Prov. Reg. XXVIII. 1803, sect. 17, cl. 2. 

Custody of pro- 1697. No person can be compelled against his will to take charge of property distrain- 

J^LsibUity^of***^ attached. If however any one should take charge of the property voluntarily, he of 

course becomes responsible for the faithful discharge of his engagement, and is liable to 
prosecution before the civil court for damages which may have arisen from his failing to do 
so. No summary proceedings, however, can be instituted against him. Generally the 
person, at whose instance the property is distrained or attached, must be considered answer- 
able for the safe custody of it during the period of distraint or attachment. Const No. 958. 

Punishment for 1698. In cases of distraint for arrears of rent, the punishment for resisting or breaking 

breach of attach- , ^ o _ o 

ment made by ma- attachment, as prescibed by sections 19 and 20, Reg. XVII. 1793 and the corresponding 

^istrate 

enactments for Benares and the ceded provinces, consists of imprisonment and damages to be 
enforced by the civil courts. But there appears to bo no enactment regarding such offences 
where the distraint has been made by the magistrate ; and it would seem that he must pro- 
ceed as in a case resistance of process, for which subject see section 10, page 314. 


SECTION VIII. 

OF EXECUTION OF PROCESS WITHIN THE LIMITS OF THE SUPREME COURT. 
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1699. It is lawful for the court of nizamut adawlut to execute or cause to be executed, 
upon all persons subject to the jurisdiction of such court, all manner of lawful process of 
arrest within the limits of the town of Calcutta, in the same manner as such court may, by 
virtue of any power now vested or hereafter to be vested in it, lawfully execute or cause to 
be executed such process in any place without the said limits, any Act, charter, or other 
matter or thing to the contrary notwithstanding ; provided always that all such process, which 
is executed within the limits aforesaid, is in writing, and has underwritten or indorsed thereon, 
or otherwise annexed thereto, a translation thereof, or of the substance thereof, in the English 
language and character, signed by one of the judges of the court from whence it issued. 
53 George III. cap. 155, sect. 113. 
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1700. The provisions of Act VII. 1854^ and of this Act [under which every criminal 
process, issued in one part of the territories under the government of the East India Com- 
pany, may be executed within the jurisdiction of any other magistrate if endorsed by him, for 
which see paras. 190 to 200], do and shall extend and apply to any warrant or other })roccss 
of any magistrate having jurisdiction in tho territories beyond the local limits of the su- 
preme court, which shall be executed witliin those limits. Provided that, if a magistrate 
having jurisdiction within those limits shall object to endorse any warrant or other process 
on account of any apparent defect therein, or for any other cause, he shall refer such warrant 
or other process to a judge of tho supreme court, who shall deal tlierewith according to the 
provisions of Act XXIII. 1840. Act XVII. 1856, sect. 3. 

1701. Any writ, warrant, or other process, issued by any court, judge, or magistrate, 
in the territories beyond the local limits of the supreme court, may be executed within those 
limits in manner following : — a copy of such writ, warrant, or other process authenticated as 
such by tho attestation of the court, judge, or magistrate, signing or issuing the same, 
accompanied by a certified translation in tho English language, is to be presented to any 
judge of Her Majesty’s court, who may thereupon, under his hand and signature, indorse 
and direct the same to be executed by the shcrifi*, or by any justice of tlie peace, according to 
the nature of the process. Act XXIII. 1840, sect. 1. 

1702. Upon the delivery of the process so indorsed to the sheriff, he is to make a 
memorandum of the date of such delivery, and is to execute the process in like manner as if 
it had originally issued from Her Majesty’s court, and had been delivered at the date as 
appearing by the memorandum ; and the sheriff is to make no distinction as to priority or 
otherwise between the execution of any process originally issued from Her Majesty’s court, 
and the execution of any process under this Act. But all processes, whether original, or 
indorsed as aforesaid, are, amongst each other, to be subject to the same rules touching the 
mode and order of execution as arc now cstablislied in respect of processes originally issued 
from Her Majesty’s courts of justice. Act XXIII. 1840, sect, 2. 

1703. The slieriff is liable to be proceeded against in Her Majesty’s courts of justice 
for all matters touching the execution of any process executed under tliis Act, in like manner 
as if tho same bad originally issued from Her Majesty’s court. And all persons and property 
seized or detained under any process executed by virtue of this Act are to be dealt with in 
like manner as if such persons or property had been seized or detained under the like 
process issued from Her Majesty’s court. Act XXIII. 1840, sect. 3. 

1704. All persons disobeying or obstructing the execution of any process indorsed 
under this Act are punishable .in Her Majesty’s courts of justice, in like manner as if 
the same' had issued from such courts ; provided that, in the case of process for attendance 
of witnesses, Her Majesty’s courts are to be governed by the like rules touching expenses and 
other matters as are established in regard to subpoenas issued from such courts. Act XXIII. 
1840, sect. 4. 

1705. In the case of persons seized or detained by virtue of any process executed 
under the authority of this Act by any justice of the peace or sheriff, it is the duty of 
such justice of the peace or sheriff, if so required by the indorsement of the judge, to 
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deliver the party in custody to such authority or persons as are particularly specified in 
such indorsement, and who have been charged with the execution of the process by the au* 
thority originally issuing it, and for that purpose to cause the party in custody to be conveyed 
to any place within the Company’s territories beyond the jurisdiction of Her Majesty’s courts. 
Act XXIIL 1840, sect. 5. 

1706. In the case of any process required to be indorsed under the authority of this 
Act, it is lawful for the judge, who is required to indorse the same, to remit it for amendment 
to the authority issuing the same, if it appears to be defective in any matter of form. 
Act XXIIL 1840, sect. 6. 

1707. In the case of any process, required to he indorsed under the authority of this 
Act, for the seizure or detention of any person, it is lawful for the judge, who is required to 
indorse the same, to direct by indorsement that bail (the amount and number of sureties to 
be specified in such indorsement) may be taken ; and for this purpose to call for such docu- 
ments and to make such inquiry as he thinks proper.(fl) Act XXIII. 1840, sect. 7. 

1708. The following rules are to be observed in the service of processes under the 

above provisions. PI very criminal process is to be directed to the justices of the peace 

of the town of Calcutta, but forwarded in an envelope to the Company’s attorney, either by 
dawk or by the hands of a peon or other public officer as may be most convenient, with a 
letter drawn up in the form No. 43 of appendix A. Tlio Company’s attorney is to prepare 
it for indorsement by a judge of the supreme court, and after indorsement to transmit it (ac- 
companied with the letter above-mentioned) to the police office for execution. Second. Any 
money, that it is requisite to send, is to be remitted by a bill on the general treasury from 
the collector of the district. Third. All subordinate judicial officei’s are to submit the pro- 
cesses of their courts, which require execution under the above provisions, to their European 
principal, to be by him forwarded in the prescribed manner to the Company’s attorney. 
Fourth. All processes arc to bo drawn up agreeably to the forms Nos. 44 to 53 of appen- 
dix A, or agreeably to such other forms as may from time to time be circulated by the 
nizamut adawlut. Fifth. The party, at whoso requisition any witnesses are summoned, 
must bo prepared to pay to the witness such sum for his expenses as the judges of the su- 
preme court consider reasonable and proper. Sixth. Judges and magistrates are to be 
careful that their own processes are drawn up correctly, and they are also to ascertain that 
the processes of the subordinate courts, that are forwarded to the Company’s attorney, are 
drawn up agreeably to these rules and to the Acts and regulations of government. C. O. 
Nos. 82 and 185 of vol. 3. 

1709. In cases of failure to servo summons, the warrant to be issued under Act X. 
1845* is to be drawn out in the form No. 54 of appendix A. For form of writ for attach- 
ment of property of persons absconded, see No. 55 of appendix A. 0. O. Nos. 205 
and 232^ of vol. 3. And for form of warrant upon report of a police officer or upon credible 
information, see No. 554 of appendix A. C. O. No. 24 of vol. 4. 

(a) It vraa decided in the case of Lang versui Qubbins (1851), that bail taken under this provision cannot be declar- 
ed forfeited by any other authority than a Judge of the supreme court. 
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1710. If these circulars do not provide an appropriate form for any legal process, the 
magistrate should suggest one for the court’s sanction. The object of the circulars is that all 
Courts may send the like form for each process to be submitted to a judge of the supreme 
court under Act XXIIL 1840 ; and that the judges of that court may have a certain and 
authentic means of knowing what processes and forms are legal and regular under the law 
in the mofussil. Letter of Nizamut Adawlut to Magistrate of 24 Pergunnahs No. 1415, 
October 6, 1852. 

1711. As there Is no provision in sect 2, Act XVI. 1850 for distraining and selling 
the goods of an offender in another jurisdiction, so application cannot be made to tlie su- 
preme court to give effect to process of distraint and sale issued in accordance therewith. 
Letter of Nizamut Adawlut to Magistrate of 24 Pergunnahs No. 1415, October 6, 1852, 

1712. A strict compliance with the terms and requirements of Act XXIIL 1840 is 
enjoined on all magisterial functionaries. C. O. No. 49 of vol. 4. 

1713. Whenever a magistrate has occasion to apply for the apprehension of an indivi- 
dual in Calcutta, he is invariably to depute an officer of his own court for the purpose of 
identifying and receiving charge of such person, and of undertaking the responsibility of se- 
curing his appearance at the station of the magistrate, without exposing such individual to 
the hardship of unnecessary detention at the presidency. C. O. No. 40 of vol. 2, and No. 
49 of vol. 4. 


SECTION IX. 

OF AID TO BE GIVEN TO PROCESS OF SUPREME COURT. 

1714. When a sheriffs officer, entrusted with the execution of a writ of capias Issued 
by the supreme court against parties residing in the mofussil, has occasion to call upon the 
magistrate for assistance, the mamstrate ou 2 ht to render it : but such assistance must be 
confined to the legal execution of the writ ; as for instance the police officers furnished by 
the magistrate ought not; to aid the bailiff in breaking into a house (though they accompany 
him if he enters the premises without breaking in) ; but they ought to prevent any breach 
of the peace when the arrest is made, or rescue after it has been made. In regard to tlie 
question how far the magistrate is required to assist the shcriirs officer in conveying a pri- 
soner to Calcutta, it seems that he must be guided by tlie peculiar circumstances of the case ; 
u e, he may, without incurring any legal responsibility, take such measures as are necesssary 
to insure the peaceable execution of the process within the limits of his jurisdiction : but the 
bailiff is equally empowered, after the arrest, to take steps before the nearest justice of peace 
to have the prisoner bound over to keep the peace towards him, or to hire a sufficient num- 
ber of persons to prevent his escape. Opinion of the Advocate General in C. 0. Nos. 231 
imd 232 of vol 3. 
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1715. The civil courts are not to interfere with the execution of the decrees of the 
supreme court, unless a writ directing execution is issued by that court. Const No. 567. 

1716. Magistrates, and other public officers, are bound to give all the assistance in their 
power to the enforcement of a writ of the supreme court ; but they have no power to remove 
tenants liaving tenures and rights, of which by the law they cannot be deprived by a mere 
change of proprietor. C. 0. S, D. A. No. 31, May 20, 1831. 

1717. In execution of a decree of the supreme court in favor of A, founded on a deed 
of mortgage executed by B, the magistrate was considered to have acted judiciously in refus- 
ing to use forcible means to oust a third party from property in their possession, which they 
held under a decree of the provincial court founded on a deed of agreement executed by B ; 
and he was directed to confine his aid and assistance to tlie sherift‘’s bailiflF to preventing any 
breach of the peace in the execution of his duty, leaving the mortgagee to sue the third 
party in the zillah court. Const. No. 800. 

1718. The following remarks were made by Sir L. Peel C. J. in his judgment in the 
case of Andrew versus Lyon, on the 8tli July 1853, and were circulated by order of 
government. The jurisdiction of this court is declared as to persons. No native occupying 
lands in the mofussil is subject to the jurisdiction of this court by reason of such occupancy. 
Unless he be an inhabitant of Calcutta, or unless a special character, wliicli may attach to 
him by an act or contract of liis own enuring to that effect, establishes his liability to juris- 
diction, ho is free from it; consequently this court has no jurisdiction, in the former case, 
to try that native’s title to the occupation of lands, or to dispossess him of them. But if a 
person who is subject to the jurisdiction of this court occupy lands in the mofussil, or is land- 
lord to those that do, tlien his title in the one case to occupancy, in the other to the land- 
lord’s or zumeendaree title, may be tried in this court between the claimant of them and him- 
self. Any one may be the plaintiff, though the jurisdiction is limited as to defendants. 
Consequently if a British subject, or other person subject to the jurisdiction of this court 
were a ryot, or occupier of lands in the mofussil, and one claimed those lands from him, and 
sued him by ejectment in this court, he could shew, if such were the case, that the lessor 
of the plaintiff (i. e. the claimant) had no real title even to the zumeendaree, and also that 
if he liad, he, the defendant, had a right or estate, which entitled him to hold the possesssion 
as occupier, and therefore that the claimant was not entitled to the actual possession. It is 
the actual possession which is sought in ejectment, though of course delivery of that posses- 
sion will vary with the nature of the thing sought, — in some cases it can be little more than 
nominal, as for instance if a public road were recovered in ejectment, or as if tithes in 
England were so recovered, for which, though an incorporeal right, ejectment lies by a 
provision of the legislature in early times. It often happens in England that the tenants are 
never meant to be disturbed, the possession is then given by attorney to the claimant ; and 
often ejectments are brought with this express object ; but in England the actual tenants or 
occupiers are subject to the jurisdiction of the court : here they often are not, consequently 
in those cases the practice in ejectment, which is a flexible form of action, a mere fiction in 
form for the more convenient trial of the right, is made conformable to the different state 
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of circumstances: the tenant is served with notice, that he may, if he thinks fit, defend the title 
against a new landlord ; for he may not like the new as well as the old landlord ; therefore for 
this reason only notice is given to him, not with any view to compulsory dispossession of 
liim. Ordinarily he takes no part in the matter, but the landlord defends, or else the suit is 
not defended : if it is not defended, our rule requires a full affidavit of the liability of the oc- 
cupier and the jurisdiction of this court : if that affidavit were falsely made, and that appeared, 
the execution of the writ would be at once suspended ; and so far from resenting, we should be 
thankful to any one, whether in an official position or not, who pointed out to us the intended 
abuse of the Queen’s court. The possession of the tenant is for many purposes considered in 
law as that of the landlord ; and where the actual landlord docs not defend, but is a British 
subject, or is otherwise subject to the jurisdiction of the court, then the rule of court is prac- 
tically complied with by shewing his connexion with the projierty, and his liability to the court’s 
jurisdiction. But in neither case, either of a defended ejectment, or where one is undefended 
and judgment goes by default, are the ryots to be dispossessed, or interfered with. But if 
one who is, or calls himself, a ryot, comes in and takes defence, then he may impeach the 
lessor of the plaintiff’s or claimant’s title, cither as respects the zumeendaree or as respects his 
own occupation. He cannot bo turned out of possession by this court, cither directly or in- 
dii'ectly, on any grounds except those on which he might be dispossessed in a suit instituted 
against him in a mofussil court. The law is the same, for the law on which his rights are 
founded would be just as much respected here as in any other court. Consequently if the 
defendants in this ejectment stood on the rights of a ryot as to any parts of those lands, they 
had only to assort and prove thorn ; and if they were such as enabled to them to hold against the 
claimant, the claimant’s title would have failed pro tanto. But they did not so ; they took de- 
fence for the whole as landlords, and they failed as to that : they set up no right as tenants 
to a parcel of the lands, and did not even take defence in that character for any portion. If 
they had such title, it was their folly not to advance it; and if by error they had failed to 
insist upon it, and had applied to the court at any time before execution issued, the court 
had both the power and the wish to protect them from injury. Tiie court has not the duty 
cast on it of executing its own writs. In any difficulty, if applied to,) it would assist the 
sheriff with its advice. The sheriff cannot in the mofussil raise the body of the people as 
it were to help him. The duty is enjoined by the charter on the persons there described ; 
and if that duty were wilfully and causelessly withheld, that might bo punished in due 
course of law ; but if those to whom the sheriff applies for aid bond jide believe that they 
would really be in error and trespassers in helping him, that w'ould excuse them ; the mere 
command of the government would bo no legal excuse, unless that were conveyed in writing 
by the governor general in council in the mode directed by the statute. In that case they 
would be obeying the law in giving their aid to the sheriff, in the other they would violate 
jt. Thus if the law be observed it is impossible that the executive and judicial authorities 
in the land can actually be drawn into collision. We have no reason to suppose that the 
decision of this court on a legal point would be disregarded. Their errors of judgment can 
be set right on appeal. 
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or PBOCI88E8. 


The duty of one who is called on to aid a sheriff is also a plain one. If he thinks the 
sheriff is doing wrong, he should not, while that impression is on his mind, aid him: he should 
state his doubts and ask for information ; if that be given, and he still doubts, he can readily 
get the advice of the law officers of the government, or ask the sheriff to apply to the court 
for directions ; if his doubts are dissipated, then it is his duty to act. If in that case the 
government order him to desist, then he should respectfully ask the protection which the 
statute gives him of a legal order in the prescribed mode. Unless that course be taken, the 
court of course could listen to no suggestion, that a man is ordered by a higher power not to 
act according to law ; for, it is to be observed, it must hold that to be the law which it has 
declared by a legal judgment to be so. We have little doubt that now the rights of the parties 
have been explained, the sheriff will receive assistance, if necessary, to put the plaintiff in pos- 
session of those premises, which were actually in the possession of the defendant, or his agents 
or servants. 0. O. Sup. Pol. L. P. No. 9 of 1853. 


SECTION X. 


OF BESISTANCE AND EVASION OF PROCESS. 


All persons con- 
corued in resisting 
legal process aro 
to be appreliendod 
by the police ; 


1719. If any person resists or causes to bo resisted the execution of any legal warrant or 
process, which the oflBicers of the magistrate’s court or the police officers attempt to serve ; 
— or endeavours to rescue any person arrested or under the custody of any such officers ; — 
the darogah is to cause such offenders, as well as persons concerned in the resistance or rescue 
to be apprehended and forwarded to the magistrate with a report of the circumstances of the 
case and the necessary evidence. In case of actual rescue or violent resistance the darogah 
is, if necessary, to call in the aid of the police of the adjacent thanas, who are to conform to 
such requisitions, provided they arc conveyed in writing. Reg. XX. 1817, sect. 26, cl. 1. 


and brought be- 
fore* the magistrate. 
If they evade arrebt 
tliey to be summon- 
ed by proclama- 
tion. 


1720. If any person, amenable to the authority of the magistrates or police officers, 
resists or causes to be resisted any warrant, order, or other process of any magistrate or police 
officer, the magistrate of the zillah, in which such resistance has been made, on the same being 
charged on oath, is, if practicable, to cause the party accused to be apprehended, and brought 
before him to answer to the charge. If the party absconds or conceals himself, so that he 
cannot be apprehended, or if on any account he cannot bo immediately apprehended, the ma- 
gistrate is to cause a written proclamation (in the vernacular), requiring the party to appear 
to answer the charge against him within a fixed period, not less than one month, to be publicly 
read and proclaimed by beat of drum, and to bo affixed in some conspicuous part of his cut- 
cherry, as well as on the outer door of the house in which the party has usually dwelt, or 
some conspicuous place in the village in which he has generally resided. Beng. and Ben. 
Reg. XI. 1796, sect 2, cl. 1. Ced, Prov, Reg. III. 1804, sect 2, cl. 1. 
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1721. Before issuing such proclamations magistrates should satisfy themselves as to Proof to be exa- 

the existence of such proof against the party named in them as involves a strong presumption 

of his guilt. Government Order W. P. No. 2600, August 9, 1849. 

1 7 22. Commissioners are to take opportunities from time to time of examining and revis- of «»uch 
ing in communication with the magistrates the lists of proclaimed offenders in each district ; commSnl 
striking out those persons against whom a sufficiency of proof does not exist, and making 

provision that the annulment of the proclamation be made known to the parties themselves 
and to their friends as well as to the police. Government Order JV. P. No. 2600, August 
9, 1849. 

1723. Whenever a proclamation is issued through a police darogah, by order of a 
magistrate, requiring the attendance of any person, who has evaded or resisted the processes to publish such^ 
of the court, the darogah is, in the presence of two or more creditable persons not connected 

with the thana establishment, to cause such proclamation to be publicly read and promulgated 
by beat of drum, and affixed in the police thana, and on the outer door of the house which the 
party has usually inhabited, or some conspicuous place in the village in which be has 
generally resided. Reg. XX. 1817, sect 26, cl. 11. 

1724. On the expiration of the period specified in the proclamation, if the offender 

does not appear to answer the charge alleged against him, the darogah is to certify to the to cerufy^it to^the 
magistrate the mode in which the proclamation has been issued, and the date, time, and place “^*^8^8trate. 
of promulgation, and is to send a sufficient number of witnesses to prove the due publication 
of the process. Reg. XX. 1817, sect. 26, cl. 12. 

1725. If the party so charged cannot be apprehended, and does not within the fixed After expiry of 

period appear to answer the charge, or, if he is apprehended or appears in pursuance of judg!°" 

the proclamation, and after receiving his answer to tlie charge and hearing the evidence he whotiie*r*^defL^t 
adduces in his defence, it is proved to the satisfaction of tlie magistrate tliat lie is guilty of the or not. 

charge,— ‘the magistrate is to pass judgment against him in the following mannor. Benff* 

and Ben, Reg. XI. 1796, sect 2, cl. 1. Ced, Prov, Reg. III. 1804, sect. 2, cl. 1. 

1726. If the offender is a zumeendar, talookdar, or other proprietor of land paying reve- if tho offender bo 

nue directly to government ; or tho proprietor of altumgah, ayma, or otlier lands exempt from tho^zuiah, WsTands 
revenue ; situated withiu the zillah or city in which the resistance was made, he is to declare ^ ^ forfeited, 

such lands forfeited to government, and by a precept under his official seal and signature is 
immediately to give notice to the collector of the district, who on receipt thereof is to cause 

the lands in question to be attached on the part of government, and is to hold them in at- 
tachment till the receipt of a further precept from tho magistrate to relinquish them, or of 
orders from government to be communicated to him as directed below. Beng, and Ben, 

Reg. Xi; 1796, sect 2, cl. 2. Cferf. Prov, Reg. III. 1804, sect 2, cl. 2. 

1727. It is incumbent on the collector to afford to the magistrate, upon a precept to that 
effect received from him, all the information that he may possess, or can procure, in order to 
assist the magistrate in identifying and specifying the lands or property, the attachment of which 

the magistrate may be desirous to order. This duty of the collector is therefore preliminary to i«»ded property. 
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or raooiBsss. 


Objections by 
third parties to be 
preferred to the 
magistrate. 


Resistance to col- 
lector’s proceed- 
ings punishable by 
magistrate. 


If claims are re- 
ferred to collectors. 


the issue of an order for attachment by the magistrate, who on the receipt of all the necessary 
information would issue judicial directions on the subject. The duty of the collector upon 
the receipt of these directions would consist solely in taking possession of the lands or pro- 
perty specified by the magistrate, and managing them to the best advantage until further 
orders. The objections of third parties to the attachment of lands, of which the collector takes 
possession on the direction of the magistrate, should be preferred to the magistrate who has 
given the order for the attachment ; from whose orders an appeal lies of course to the supe- 
rior criminal courts. So also any resistance to the proceedings of the collector in taking 
possession of the property would be a resistance of the process of the magistrate and would 
be punishable by him. 0. O. No. 112 of vol. 4. 2.. P. 

1728. When a claim is preferred to property attached by a magistrate, either directly 
or though the collector, he is not required to direct its immediate release from attachment 
before examining the validity of the claim ; but he should never attach without good primfi 
facie grounds for believing the property to belong to the absentee. Letter of Nizamut Adaw- 
lut to the Judge of Bakirgunj No. 1247, September 3, 1852. 


Collector cannot 
realize expenses of 
mauajreineut by 
gale of lands. 


1729, No authority is vested in a collector by law to sell, on account of expenses incur- 
red in their management, shikmee tenures placed under attachment by a magistrate under 
Reg. XL 1796. Letter of Nizamut Adawlut to Judge of Bakirgunj, No. 1247, September 3, 
1852. 


^ , 1730. If the offender is a sudder farmer holding a farm from government within the 

If the offender ^ ° ^ ° . 

be a sudder farmer zillah or citv in which the resistance has been made, the judgment against him is to declare 

within the zillah, i i i . i i . «» • i i i . 

his lease is to be his Icasc Cancelled ; and the magistrate, by a precept under liis omcial seal and signature, is 
immediately to give notice to the collector, who is to proceed as above.* Bern, and Ben* 

^ See para, 1727. 


If bo be a land- 
hnlclor or sudder 
farmer in any 
other zillah, the 
baiiio provisions 
apply. 


1731. If the person convicted of resisting or causing to be resisted the process of a ma- 
gistrate or police officer, is a proprietor of land or a sudder farmer paying revenue to go- 
vernment in any zillah or city jurisdiction, not being that in which the offence has been com- 
mitted, and it appears just and proper, on due consideration of the circumstances of the case, 
to extend the penalty of forfeiture, declared in the above provisions, to the whole or any part 
of such lands or farms, it is competent to the magistrate to adjudge the same, subject to the 
prescribed confirmation of the nizamut adawlut, and the final orders of the government. 
Reg. XX. 1817, sect 26, cl. 3. 


But such orders 
are not fiuul until 
confirmed by the 
nizamut adawlut. 


1732. The judgments passed by the magistrate under the preceding provisions are to 
be immediately reported, with a complete copy of the proceedings, to the nizamut adawlut ; 
and are not to be considered final and conclusive, until the orders of that court are received 
under the following section. Bet^. and Ben. Reg. XL 1796, sect. 2, cL 5. Ced, Prm. 
Reg. III. 1804, sect 2, d. 6. 


Th. nizamit ad- 1733. The nizamut adawlut, on receipt of the proceedines, are to pass such order there- 

awlut how to pro- <■ . 1 * ^ ° ^ • 

ceed on receipt of as they think proper, on due consideration of the evidence and all the circumstances of 
> wd in all instanceh wherein the forfeiture of the offender’s lands or lease appears to 
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th A p n too severe a punishment for the offence, they are authorized to commute it for such fine 
to government as they think adequate, and order the attachment of the lands to be taken off 
on the payment thereof. The sentence of the nizamut adawlut is to be final in all cases of 
fine, and imprisonment ; but in case they confirm the judgment of the magistrate for a for- 
feiture of the offender’s land or lease, they are, previously to ordering such sentence to be 
carried into execution, to transmit their proceedings with those of the magistrate to govern- The fiam order 
ment, who are finally to determine whether the sentence of forfeiture is to be put in force, or 
commuted to fine, or otherwise ; and who, whenever they order the land or loase of the offen- 
der to be forfeited, are at the same time to cause the necessary instructions for the future 
disposal of the land to be sent to the collector. In case the magistrate’s judgment of forfei- 
ture is set aside, either by the nizamut adawlut or government, he is immediately on being 
informed thereof, and on receipt of the fine (if a fine is ordered), to issue a precept to the col- 
lector, requiring to remove the attachment, and to cause a full and fair account to be 
rendered of all receipts and disbursements during the period of attachment. Beng. and Bm. 

Eeg. XI. 1796, sect 3. Ced. Prov. Reg. III. 1804, sect. 3. 


1734. If the offender is not a proprietor of land or sudder farmer pa3-ing revenue to if the offender be 
government, as described above, the judgment against him is to declare him liable to the pay- or Hudder farmer, 
ment of such fine to government as appears proper upon a consideration of his rank and cir- by fiL*reco™r'l!bie 
cumstances in life, and the offence of which ho is convicted ; and the magistrate is immediate- ! 

ly to proceed to the attachment of any property appertaining to the offender for the recovery 
of the same, in the manner authorized by the regulations for the recovery of sums of money 
decreed by the civil courts. When the offender has been apprehended, and is not possessed or, in failnre of 
of property adequate to the discharge of the fine adjudged against him, the magistrate meat.’’’' 
may commute such fine to imprisonment. Beng. and Ben, Iveg. XI. 1796, sect. 2, cL 4. 

Ced. Prffo. Reg. III. 1804, sect 2, cl. 4. 


1735. In cases of resistance of process not attended with aggravating circumstances, 
wherein the magistrate judges it sufficient to inflict the punishment which he is authorized 
to inflict for petty offences under sect 8, Reg. IX. 1793,* it is not necessary to transmit his 
proceedings for the consideration of the nizamut adawlut, but his judgment is to be executed 
without reference under the general rules in force regarding appeals and revision of cases. 
Beng. and Ben. Reg. IX. 1801, sect 5. Ced. Prov. Reg. III. 1804, sect 2, cl. 5. 


In minor caite^ 
the magistrate may 
if he ^inksit suf> 
ficient, pass the 
same sentence as 
in other petty of- 
fences. 

11703 . 


1736. But, in all instances of resistance to the process of a magistrate or police officer, 
wherein the magistrate is of opinion that a fine to government not exceeding 200 rupees, 
commutable if not paid to imprisonment not exceeding 6 months, is an adequate punish- 
ment for the offence, he is authorized to adjudge the same instead of a forfeiture of land or jiri^onmont. 
farm; and his judgment in such cases, as well as in all cases wherein a similar judgment is ciudmK_ 
passed by him against persons not being proprietors of land or sudder farmers, is not referri- 
ble to the nizamut adawlut, but is final, unless altered or rescinded by the superior criminal 


courts under the general rules in force, Reg. XX. 1817, sect. 26, cl. 5. 

1737. If any person charged with an offence of a criminal nature absconds or conceals ^ 

himself, so that upon a process issued against him by a magistrate or police officer he cannot m.n»i offence, .b 

4 1 
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irendiiiK or evad* 
ing process, is to 
be sammon^by 
proclamation. 

* The rules, iin- 
der which the police 
officers are to 
publish such pro* 
elamation (o. paras, 
1723 and 1724) ap- 
ply equally here 

If he doea not 
api>ear his land or 
property within the 
zillah la to be at- 


Attarhment how 
to be made, if the 
abanntee is a land- 
holder, or auddor 
farmer ; 

* See para. 1727. 


be found, the magistrate is to cause a written proclamation (in the vernacular language) 
requiring the absent party to appear to answer the charge within a £xed period, not less 
than one month, to be publicly read and proclaimed by beat of drum ; and is to cause such 
proclamation to be aflSxed in some conspicuous part of his cutcherry, as well as on the outer 
door of the house in which the party has usually dwelt, or some conspicuous place in the 
village in which he has generally resided,* In case the party does not appear and deliver 
himself up within the fixed period, the magistrate, on receiving the nazir’s return to this 
effect, is to order the attachment of any land or other real property held by the absentee, 
within his jurisdiction, in the following manner. Benf/. and Ben. Reg. XL 1796, sect 4, 
cl. 1. Ced. Prov, Reg. TIL 1804, sect 4, cl. 1. 

1 738. If the absentee is a proprietor of land or sadder farmer paying revenue imme- 
diately to government, he is to issue a precept,* under his official seal and signature, to the 
collector of the district, requiring him to hold the land or farm of the absentee in attachment, 
till the receipt of further notice. And the collector is accordingly to obey such requisition, 
and to take such measures as are necessary for the due care and management of the lands 
while under his charge, subject to tlie instructions of the commissioner of revenue, to whom 
he is to make an immediate rei)ort of any instances of lands being delivered over to him 
under these provisions ; he is also to relinquish such lands, on being advised by the magistrate 
that the attachment has been taken off on the attendance of the absentee ; and is to cause a 
full and fair account to be rendered of all receipts and disbursements during the period of 
attachment. Beng. and Ben. Reg. XL 1796, sect. 4, cl. 2. Ced. Prov. Reg. III. 1804, 
sect 4, cl. 2. 


nnd, if he if not 
such, but a tenant 
of landed property, 
onpablo of attach- 
moot. 


1739. If the absentee is not a proprietor or farmer of land paying revenue to government 
but, as a dependant talookdar, under farmer, or ryot, or in any other capacity whatever, is the 
tenant of landed property capable of attachment, the magistrate is to issue a precept to the 
» See para. 1727. collector of the district,* directing him to attach the same, and adopt the necessary measures 
for the due care and management of it while under his charge ; paying from the product 
any rent which becomes due to the zumeendar or other person entitled thereto ; and deducting 
all necessary expenses in the account to be rendered to the absentee, whenever he may attend 
and the attachment of his property is removed. Beng. and Ben. Reg. XL 1796, sect 4, cl, 3. 
Ced. Prov. Reg. III. 1804, sect. 4, cl. 3. 


So, if hepoMPBs. 1740, If a person charged with an offence of a criminal nature, who absconds or conceals 
immovable Voper- himself, SO that the process issued against him cannot be served, possesses land or other im- 
movable property, or a sudder farm paying revenue to government, in any other zillah or 
city jurisdiction, than that wherein the offence charged against him has been committed, and it 
appears necessary to attach the same with a view to cause his attendance under the above 
provisions, it is competent to the magistrate to order the attachment of the whole or any part 
of such property or farm, and the above provisions are to be considered applicable in such 
cases. Reg. XX. 1817, sect 26, cl. 4. 


reeved*” on^ the 1741. In all instances wherein an attachment of property is ordered under the foregoing 
Attendee of the rules, the magistrate, immediately on the attendimce of the party for whose appearance it was 
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ordered, is to direct, by a written precept, that the attachment be removed, and that a fall 
and fair account be rendered of all receipts and disbursements during the period of at- 
tachment Beng. and Ben. Reg. XI. 1796, sect 5. Ced. Prov. Reg. III. 1804, sect 4, 
cl. 4. 


1742. If the absentee appears to answer the charge within the six months mentioned 
above, the magistrate is not authorized to continue the attachment Const No. 414. 

1743. If the absentee neglects to attend for a period of six months after the lands have 
been ordered under attachment, the magistrate is to report the case to government, who is to 
pass such order upon it, and upon the future disposal of the lands, as may be deemed pro- 
per. Beng. rndBen. Reg. XI. 1796, sect 6. Ced. Prou. Reg. III. 1804, sect. 4, cl. 6. 


Attachment may 
net be contmu<»d 
after hb appear* 
ance. 

If the absentee 
does not attend 
within SIX months, 
report to bo made 
to govurnmont. 


1744. If any person amenable to the authority of the magistrates and police officers The movable pm* 

, • 1 ^ perty of persons re- 

resists or causes to be resisted any warrant, summons, or other process of any authorized or evading 

• /v» 11 1 1 1 1 .« 1 <• process may be Im- 

magistrate or police officer, and such person cannot be apprehended ; or if any person charged mediately attached, 
with a criminal offence of a heinous nature absconds or conceals himself, so that, on a warrant of 
issued against him at his usual place of residence by the local magistrate or police officer, he 
cannot be found ; and the party so resisting or evading the process is not a proprietor or 
sudder farmer of land capable of attachment under the above provisions, but is in possession 
of any movable property, which can be attached, and the removal of which might be expect- 
ed, if not placed under immediate attachment, the police officer, issuing or serving tho warrant 
in such cases, is authorized on receipt of credible information, that the person against whom 
the warrant is issued has recently absconded, or concealed himself for the purpose of evading 
it, to cause the attachment* of any movable property belonging to such person within his 
jurisdiction, giving at the same time immediate information to the magistrate of the district ; «««» 

• opjpcinduB A* NOt 

whose previous instructions are to be applied for, when there is [no] reason to expect a re- 
moval of the property. Reg. XX. 1817, sect 26, cl. 6. 

1745. This provision applies only to criminal offences of a heinous nature; and magis- Meaning of 
trates are to abstain from attaching the personal property of an absconded defendant when- fence’, 
ever the offence for which he is summoned is not of that character.(a) C. 0. Government 

Bengal, No. 3, September 8, 1853. 

1746. A riotous assault, when the offence is so limited, and unaccompanied by any a mere riotous 
aggravating feature of injury or otherwise, so as to make it of a serious nature, is not clas- SeinolM offenw! * 
sable as a heinous offence” under the regulations. Government Order W, P. No. 627 A, 

May 8, 1854. 


(a) With this order is drculated a letter from the superintendent and remembrancer of legal affairs in which it would seem 
t hftt he confines the application of the term ** heinous” to those offences enumerated in sect. 26, Reg. IX. 1807 and 
form No. 4, Reg. XX. 1817. But this interpretation is doubtful, since both the regulations quoted refer merely to 
periodical returns of crimes committed, and many heinous offences are not enumerated therein. The nature of the case must 
be judged by its peculiar characteristics. A list of heinous offences is given in sect. 21, Act YII. 1854, but it omits affrays 
and thefts, both of winch must be classed as heinons offences. The following secUon howeter indad ea under that term any 
•ffbnee whidi in the jodgment of government la serious or sggravated. 
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or PRocrssrs. 


An ftffirty may 
or may not be a 
heinous offence. 


Property so at- 
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1747. “ Actual afiray * without specification of its nature, is designated among heinous 
offences by cl. 1, sect. 13, Reg. XX. 1817 ; but the nature of the affray must be gathered 
from the subsequent provisions made regarding that offence and serions riots in section 18 of 
the same enactment. This is conformable to the classification of offences in the magistrate’s 
criminal statements. Government Order W. P. No. 627 A, May 8, 1854. 

1748. The magistrate, on receipt of the information directed in the above clause, is to 
determine whether the case is such as to require a continnance of the attachment, till the 
appearance of the accused person, or till a proclamation has been issued for his attendance 
under the above provisions ; and is to transmit instructions to the police darogah accordingly, 
either for the release of the property attaclied by him, or for continuing the attachment, and 
taking an inventory of the property in conformity with the following clause. Till the receipt 
of such instructions the police officers are to adopt such measures only as are requisite to pre* 
vent a removal of the attached pro{)erty. Reg. XX 1817, sect 26, cl. 7. 

1749. On receipt of the magistrate’s instructions for an attachment of moveable proper- 
ty, the darogah, in the presence of two or more respectable inhabitants of the place, is to canse 
an exact inventory of the articles attached to be taken and duly attested ; after which he is 
to deliver the property in charge to the headman or any two or more respectable inhabi- 
tants of the place, taking an acknowledgment for the same, which is to be forwarded, 
together with an inventory of the property, to the magistrate. Reg. XX 1817, sect. 26, 
cl. 8. 

1750. In all instances, where an attachment of property is made under the foregoing 
rule, the darogahs are to enjoin the persons, into whose charge the same is delivered, to take 
care that there is no injury done to the property ; and if the person charged appears, within 
the period specified in the proclamation, the magistrate is immediately on the attendance of 
the party, to cause the attachment to be removed, and a full account rendered of the 
property attached, subject only to any unavoidable expense which has attended the attach- 
ment. Reg. XX. 1817, sect. 26, cl. 9. 

1751. If the proclaimed person does not appear within the period fixed by the procla- 
mation, the attached property in cases of resistance of process is liable to public sale, by order 
of the magistrate, for the purpose of making good any fine imposed on the offender ; or, 
should the attachment of movable property have taken place under an evasion of process, 
it is at the end of six months, supposing the absentee not to attend during that period, to 
be at the disposal of government, in common with any landed property attached under 
similar circumstances in porsuanco of the regulations in force. Reg. XX. 1817, sect 26, 
cl. 10. 

1752. Whenever a magistrate has occasion to report to government cases of evasion of 
criminal process, with a view to the sale of the property of the accused person, in accordance 
with the provisions of sect 6, Reg. XI. 1796, and sect 26, Reg. XX 1817, he is to make 
his report in the subjoined form, without a transmitting letter, unless the case be of suffi- 
cient importance to require more detailed notice : 
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Stiitement of a defendant evading criminal process^ and reported to government^ under 
sect. 6, Reg. XL 1796, and sect. 26, Reg. XX. 1817. 


Name, occupation, and 
condition of life of abscond- 
ed defendant. 

Brief statement of 
the offence charged, 
and the circumstances 
connected with it. 

Description of 
property attach- 
ed. 

Estimated va- 
lue of property 
attached. 

Date of attachment 
and proclamation, and 
other steps taken to 
secure attendance. 









C. O. Government Bengal, No. 3, September 8, 1853. 


1753. Commissioners in the Western Provinces are to submit for each quarter, in one 
quarterly statement for all the districts in their division, all applications received from magis- 
trates for the sale of the movable property of criminals who have evaded process. Govt. 
Order PK P. No. 1407 A, August 8, 1854. 

1754. The above provisions are applicable only to persons charged with a crime, but 
not convicted. Thus, the property of a person, who absconded after sentence and pending 
appeal, was held not liable to forfeiture. Const. No. 1124. 

1755. Persons apprehended on a charge of resistance of process under the above pro- 
visions, and who are not accused of any aggravating crime, in addition to the resistance of 
process, such as is declared not bailable by sect. 7, Reg. IX. 1793, or sect. 4, Reg. XVI. 
1795,* are to be admitted to bail until a final decision has been passed upon the charge ; 
provided the bail offered by them appears to the magistrate, or other public officer to whom 
the charge is preferred, sufficient for securing their appearance during the prescribed investi- 
gation of the case. Beng. and Ben. Reg. IX. 1801, sect. 4. Ccd. Prov. Reg. III. 1804> 
sect. 5. 

1756. A person on whom a summons has been issued to answer a charge of resistance 
of process, is at liberty to answer such charge through a vakeel without being obliged to ap- 
pear in person, — as the object of a summons in such case is to give the summoned party an 
opportunity of defending himself against the cliarge, which is distinct from ordering his ap- 
prehension after conviction, in consequence of non-payment of fine, with a view to his im- 
prisonment Const. No. 1216. 

1757. When a process issued by a court of one zillah, and backed and aided by the 
court of, another zillah, is resisted, it is considered as the resistance of the process of the court 
within whose jurisdiction it took place. Const No. 1115. 

1758. Cases of resistance of process should not be punished as affrays, since that 
offence has its appropriate penalty. Const. No. 549. 

1759. As the course of procedure against persons evading the process of a criminal 
court is distinctly laid down in the above provisions, the magistrate’s views of expediency 
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cannot justify his deviating from that course, and punishing persons guilty of that offence as 
for a contempt of court. Const. No. 619. 


Nor c»n a eaw 1560. A charge of resistance of process is not a fit subject of commitment to the sessions 
becommit^'to”** co^^t : the magistrate must proceed accordmg to the above provisions. N. A. R. vol. 2, 
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by their negrlect of 
the forms of iuw. 


1761. Forcible resistance of the police is not justified by a disregard on the part of the 
darogah of the rules of sect. 27, Reg. XX. 1817 for assisting in cases of distraint. Reports 
L. P. 1855, part 1, page 754. 
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1762. Three prisoners were convicted of murder in assaulting and opposing a military 
party employed on the public service ; and sentenced, the ringleader to suffer death, and 
the others as accomplices to imprisonment in transportation for life. N. A. R. vol. 1, 
page 56. 

1763. A havildar and two sepoys, charged with rescuing two persons from the custody 
of the police and magistrate’s officers, and acquitted — the havildar, because he acted 
under instructions from a person whom he deemed himself bound to obey ; and the sepoys, 
because they acted in obedience to the orders of the havildar, their immediate superior officer. 
N. A. R. vol. 2, page 330. 

1764. The magistrate is to keep up and regularly revise, according to the form given 
in No. 2 of appendix B, a vernacular register of persons charged with or suspected of the 
commission of specific crimes of a heinous nature, who have eluded the pursuit of justice* 
A copy of this register is to be forwarded half yearly to the superintendent of police. 
Reg. III. 1812, sect 9, cl. 1 and 2. C. O. No. 144 of vol. 3, para. 6. 

1765. If any zumeendar, farmer, local manager, or other person, to whom a magistrate 
has issued a warrant or order, in pursuance of Reg. III. 1812,* or any other regulation in 
force, for the apprehension of a person proclaimed or charged with or suspected of a crime, 
applies to a police officer for co-operation and support in the execution of it, the police officer 
is to afford every assistance in his power for the due enforcement of the process ; and, if 
required so to do, in conformity with cl. 6, sect. 9, Reg. III. 1812, is to receive charge^ of 
tlio prisoner from the zumeendar, or other person, and is to grant a written acknowledgment, 
specifying the name of the prisoner and the date on which he was delivered into his charge; 
he is also without delay to forward the prisoner under safe custody to the magistrate. If the 
person named in the application made to the police officer is not apprehended, the particulars 
of the application and of the measures taken in consequence are to bo recorded, for tlie in- 
formation of the magistrate, in the thana diary prescribed by sect 8 of this regulation. 
Reg. XX. 1817, sect 26, cl. 13. 

1766. If a police officer entrusted with or assisting in the execution of any legal war- 
rant for the apprehension of a person charged with murder, robbery, or other heinous crime, 
or pursuing a robber or murderer immediately after the commission of the crime, or resist- 
ing him in his attempt to perpetrate the crime, should wound or slay any offender in endea- 
vouring to apprehend him, he is to be held guiltless of any criminal act Reg. XX. 1817, 
sect. 26, cl. 14. 
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1767. A civil judge should himstslf dispose of all common cases of resistance of civil 
process ; and make over to the magistrate those cases only, which have been attended with 
acts of violence amounting to a breach of the peace, simply sending the papers, without pass- 
ing any opinion thereon, and requesting him to dispose of the case under the general regula- 
tions. In such case the appeal would lie, from the order of the magistrate, to the judge in 
his capacity of session judge. Const Nos. 1033 and 1115. 

1768. Resistance offered by a farmer to persons legally authorized to distrain his effects 
is a criminal act, and punishable by imprisonment, notwithstanding that the distress is levied 
in an irregular manner, as the farmer always has it in his power to gain redress by an appli- 
cation to a court of justice. In this case, the ringleader was sentenced to imprisonment for 
one year, and the others for six months. N. A. R. vol. 1, page 302. 

1769. Certain prisoners convicted of being concerned in an affray, attended with slight 
wounding, in resistance to a fraudulent distraint, a burkundaz being present to keep the peace, 
were sentenced under all the circumstances of the case to six months’ imprisonment, and a fine 
of 15 rupees in lieu of labor, N. A. R. vol. 6, page 49. 

1770. In the event of a legal arrest by a warrant issued from the civil court, and a 
forcible rescue from the custody of its officers, the magistrate is not empowered to order the 
police forcibly to enter the house wherein the person rescued is, and to apprehend and forward 
him to the civil court: in such case the civil court should proceed against the offender accord- 
ing to sect. 25, Reg. IV. 1793. Const. No. 765. 

1771. It is not competent to a civil judge in cases of resistance of the process of his 
court to call upon the magistrate to enforce his orders. Const. No. 1209. 

1772. All police officers are to aid and support the execution of all process and orders 
issued by a collector or other officer exercising the powers of collector, engaged in making or 
revising a settlement, on the responsibility of the officer issuing or executing the same ; and 
if any affray or breach of the peace occurs in consequence of any resistance or obstruction 
being made or attempted to bo made to the legal process or order of a collector or other 
revenue officer, the parties resisting or obstructing such process or order are to be punishable 
for the affray or breach of the peace, and the revenue officers are not to be liable to any criminal 
prosecution on that account. Reg. YII. 1822, sect 21, cl. 3. 

1773. Under the above provision, a collector, or officer exercising the powers of collec- 
tor, has no authority to issue any orders direct to the police officers to aid in the execution of 
his process, except in very emergent cases, which should also be immediatelj^ reported to the 
magistrate; but in ordinary cases, whenever the collector has reason to apprehend resistance 
of his process, he is to communicate his apprehensions to the police darogah, who is respon- 
sible for taking such precautionary measures as are in his opinion necessary to prevent a breach 
of the peace. Const. No. 1018. 

1774. It was held illegal in a thanadar to issue process on the mere requisition of an 
ameen, who reported by letter that certain persons were ripe for rebellion. N, A. R, vol. 2, 
page 225. 
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1775* Under the powers vested in them by Reg. VIII. 1831, collectors are competent 
to try all cases of resistance of their process of attachment connected with summary suits for 
rent, except where actual breaches of the peace occur, in which event the case must be tried 
by the magistrate. Const No. 615. 


SECTION XI. 

OF REWARDS. 

1776. All applications for permission to offer a reward for the apprehension of a known 
offender, or the discovery of unknown offenders in cases of magnitude, are to be made to such 
oflScer or officers as from time to time are empowered by the local governments to authorize the 
grant of rewards. Act XVI. 1843. 

1777. Commissoners of circuit are authorized, under the above rule, to sanction rewards 
for such objects to the extent of 500 rupees. The magistrate may exercise his discretion in 
offering rewards up to that amount; but he is to report them immediately to the commissioner, 
wlio may ratify, amend, or annul sucli orders as he thinks fit. C. 0. Sup. Pol. L. P. No. 24 
of 1843. Govt. Order IF. P. No. 1415 A, August 10, 1854. 

1778. A session judge has no power to direct the offer of a reward for the apprehen- 
sion of an offender who has absconded. Reports W, P. 1856, part 1, page 243. 

1779. In submitting such applications, magistrates are to forward copies of their proceed- 
ings, or such parts of them as are sufficient to show the grounds and evidence on which 
the person, for whose appreliension a reward is proposed, is considered to have been con- 
cerned in the commission of the offence. He is also to forward a descriptive roll containing 
the name of the person and of his father ; his age ; places of birth and residence ; and a 
description of his person, as far as it can bo obtained, particularly noticing any peculiarities 
of dialect, speech, gait, or vision. C. O. No. 147 of vol. 1. C. O. Sup. Pol. L. P. No. 2 
of 1842. 

1780. All officers are to be careful not to exceed the power vested in them as regards 
the offer of rewards for apprehension. C. O. No. 173 of vol. 2. W. P. 

1781. All rewards for the apprehension of proclaimed offenders, which are sanctioned 
by the regulations, and promulgated under the seal and signature of a magistrate, or of the 
superintendent of police, are, if the oftender be seized by officers of police or by other persons, 
to be payable on the delivery of the person proclaimed to the magistrate of the zillah in 
which tho offender has been seized. Reg. XX. 1817, sect. 26, cl. 15. 

1782. Rewards, after they have been sanctioned, are to be paid without delay, and with- 
out further reference to the superintendent of police ; but the payment is to be notified, 
whether the reward was offered on the authority of the ma<^istrate or of the superintendent 
of poUce. C. O. Sup. Pol. L. P. Nos. 3 and 5 of 1842. 
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1783. A half-yearly statement of rewards and contingent charges disbursed under the 
sanction of the superintendent of police is to be furnished by the magistrates in the form, No. 
9 of appendix F. 0. O. Sup. Pol. L. P. No. 6 of 1842. This statement is to be despatched 
within one month from the close of the previous half-year. All sums that may have been 
expended during the half-year, although previously sanctioned by the superintendent of 
police, are to be entered in the statement. No sums that have been sanctioned by govern- 
ment are to be entered ; nor are sums of expenditure from the surplus ferry, or chokeedaree, 
funds to be included in it 0. O. Sup. Pol. Z. P. No. 3 of 1848. 

1784. In cases wherein any meritorious service has been rendered by police oflScers or 
others in the apprehension or discovery of public offenders for whom no specific reward is 
payable to such persons, the session judgefa ) on duo consideration of the service rendered, 
the exertions made, and any expense incurred, in the performance of it, is authorized to 
direct the payment of such remuneration as is considered adequate, not exceeding the sum of 
100 rupees for a sirdar, and 10 rupees for an accomplice. If a larger reward is deemed 
proper, a report of the case is to be made to the nizamut adawlut, who arc authorized to direct 
the payment of any sum not exceeding 500 rupees ; if in any case it appears proper to grant 
a higher reward or compensation than 500 rupees, the nizamut adawlut is to report the same 
for the consideration and orders of government. Reg. XVL 1810, sect 18. 

1785. The above provision is applicable to any meritorious service rendered in the 
discovery and apprehension of persons really notorious as robbers ; but is not to be consider- 
ed applicable to persons coming under the vague description of vagrants.” C. 0. No. 80 
of vol. 1, para. 13. 

1786. When a magistrate is of opinion that it is expedient to grant any reward to a 
police officer or other person for particularly meritorious conduct, or for any services 
rendered to the police, he is to state the circumstances with his sentiments to the superin- 
tendent of police, who may, if he deems it expedient, sanction such reward; provided that 
the sanction of government is previously obtained, if the proposed sum exceeds 100 rupees. 
But this rule is not be construed to preclude the courts of sessions and nizamut adawlut 
from the exercise of the powers vested in them by the above provisions, whenever, from any 
circumstances which appear in the progress of a trial, they consider it expedient to direct or 
recommend the payment of any reward. Keg. XVII. 1816, sect. 15. 

1787. The inspector of prisons in the Western Provinces is authorized to sanction 
rewards not exceeding Rs. 100 in each case to guards and other public officers for good 
conduct on the occurrence of breaches of jail discipline. Applications for the offer of 
larger rewards must be submitted for the sanction of government through the inspector 
of prisons with a detail of the circumstances. All applications for the offer of such rewards 

(fl) The original refers of course to courts of circuit ; but the same power has devolved successively on the commis- 
sioner of dreuit, and the session judge. Sec para. 731. The text has been altered throughout accordingly ; but it is 
prominently noted in this place, because it was thought necessary to explain in a circular order the power of a session judge 
to grant rewards under the above provisions. See C, O. No, 121 of vol. 2, dated October 6, 1882. 
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should be forwarded by the magistrate to the inspector of prisons who will dispose of them 
according to the above instructions. Government Order fV. P. No. 5481, November 
13, 1848. 

1788. Magistrates are to regard economy in recommending rewards for meritorious 
conduct; and in any particular case a report should be previously made to the superintendent 
of police. C. 0. Sup. Pol. L, P, No. 13 of 1842. 

1789. Darogahs and other police officers are not entitled to a commission on the value 
of stolen or plundered property which they may recover. Act XXXI. 1852. 


CHAPTER V. 

OF APPEAL S. 


SECTION I. 

OF APPEALS AND REVISION OF SENTENCES. 

1790. From every sentence or order in criminal trials within the limitation proscribed 
by sections 8 and 9, licg. IX. 1793 {Ced. Prov. sections 8 and 9, Reg. VI. 1803)('a^ or in 
judicial proceedings other than criminal trials, passed by an assistant to a magistrate, or by a 
sudder amoen, or by a law officer, or by any other officer under a magistrate empowered to 
try criminal cases, there is permitted one appeal to the magistrate, joint magistrate, or officer 
exercising the powers of magistrate, within one month from the date of such sentence or 
order. — And from every sentence or order in criminal trials beyond such limitation(a), or in 
judicial proceedings other than criminal trials, passed by a magistrate, joint magistrate, assistant 
to a magistrate or other officer empowered to try criminal cases, vested with special powers, 
there is permitted within one month as aforesaid one appeal to the session judge. — And from 
every sentence or order passed in criminal trials by a session judge there is permitted within 

(a) The limitations arc ; in petty offences^ imprisonment for 15 days, or a fine of 60 rupees, unless the offender is a 
zumeendar, independent talookdari or other actual proprietor of land paying an annul rent to govemment of more than 10,000 
rupees ; or a proprietor of ayma land paying a quit-rent to government exceeding 500 rupees per annum ; or of lakhiraj 
land the annual produce of which is above 1,000 rupees ; in which cases the fine may be 200 rupees :—tn thtifUf impri* 
sonment for one month. 
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three months one appeal to the nizamut adawlut. — And except as provided in the next section ^ Such appeals are 
of this Act the sentences or orders passed upon such appeals are final. Act XXXI. 1841, 
sect. 2. 

1791. Every order of an assistant to a magistrate or other officer not vested with Explanations. 
special powers, passed in a criminal trial or proceeding, awarding a higlier punishment than cpruoTvcItH 
that prescribed by the limitations above mentioned (/. r., adjudging a penalty of fiXiQ and 
imprisonment agreeable to the provisions of sect. 20, Reg, IX. 1807,* or cl, 3, sect. 3, 

Reg. III. 1821t) is appealable to the session judge, C. 0. Nos. 156 L. P. and 159 JV. P. of f 
vol. 3. 

1792. Every sentence or order of an assistant or other officer vested with special if order ofoffi. 
powers, passed in a criminal trial or judicial proceeding, awarding a punishment within the ^^tWo^hTh^ta 
limitations noted above, is appealable to tlie magistrate, joint magistrate, or officer exercising tion. 

the powers of a magistrate. C. O. No. 210 of vol. 3. 

1793. Tlie law allows no appeal to the session judge from the sentence of a magistrate, if order of oir. 

joint magistrate, [or other officer exercising the full powers of a magistrate] awarding a powers^Tr^maps- 
punishment within the limitations prescribed above. C. O. No. 100 of vol. 3. imLuom. 


1794. The magistrate is tlie authority to determine the character of the offence, and if rests with the 

the measure of punishment deemed commensurate thereto ; and consequently no appeal lies termhirwhatofl 
to the session judge when the magistrate treats a case as a petty offence, and passes sentence punlthod^^UiL^ 
within the prescribed limitations, although a much more severe penalty might bo inflicted **®‘^^®“** 
under the regulations. Const. No, 1353. 


1795. The order of a magistrate inflicting a fine not exceeding 200 rupees, under the if the magistrftte 
express condition specified in sect. 8, Reg. IX. 1793,* is not appealable ; but it is incumbent on moreMIan*°60 ru- 


the magistrate, in passing an order for a fine of above 50 rupees under that enactment, to set m,^atioii^'he^is to 

forth tliat the person fined is in the condition mentioned ; and, in the absence of any such declare the condi- 
^ which makes 


declaration on the part of the magistrate, any order of his directing tlie payment of a fine 
above 50 rupees is prlmd facie appealable. Const. No. 1361. 


it such. 

See note (a) 
in preceding page. 


1796. The award of a fine under Act XVI. 1850 for tlie restitution of stolen or plunder- onder Act 
ed property, being under the terms of tlie Act an additional punishment for the same offence, » wparat© order, 
cannot be considered as a separate order from the sentence of fine or imprisonment. If there- 
fore the two fines aggregate more than 50 rupees, the order must be considered to bo beyond 

the limitation. Reports L. F. 1852 part 1, page 283. 

1797. All appeals from a joint magistrate, of whatever powers (whether dependant or ma^trates’^theap- 
independant), are appealable exclusively to the session judge. Const. No 858 is therefore 

rescinded. Const. No. 1326. 

1798. It is not competent to a session judge to interfere with any order passed by a oeWp^a^ppeSs" from 
magistrate, or joint magistrate, regarding the appointment, suspension, or removal of any 
ministerial or police officer, the revision of which lias, by section 4 of this Act, been entrust- 
ed to the superintendent of police. Act XXIV. 1837, sect 5. 



828 


OF A.PPSAi8. 


In matters n* 
Burdinff the adnii- 
niftmaon of po- 
lice. 


Nizamut Adawlut 


in a criminal triai ; 

and cannot revise 
orders of superin- 
tendent of police. 


1799. An order passed by a magistrate to prevent persons going about at night after a 
fixed hour, is appealable to the session judge. Const No. 1239. The appeal from an 
illegal order of a magistrate, requiring a zumeendar to provide a building for the residence of 
police officers stationed upon his estate, lies to the session judge. Const No. 1247. [These 
constructions were ruled under the provisions of sect. 5, Act XXIV. 1837, which (by 
another construction. No. 1145) was declared to be in force in those districts in which the 
whole administration of criminal justice had been transferred under Act YII. 1835 from the 
commissioners to the session judge, whether a superintendent of police had been appointed 
or not Under that section (as now under Act XXXI. 1841) all appeals from the orders 
passed by a magistrate in any judicial proceeding whatever were made cognizable by the 
session judge instead of the commissioner of circuit; and it is expressly enacted (by sect 7) 
that nothing in Act XXXI. 1841, is to be held to alter or interfere with the powers and 
duties of a superintendent of police as laid down in Act XXIV. 1837, and other parts of 
the Bengal Code. So, it was ruled in Const No. 1307, that appeals from the orders of a 
magistrate enforcing penalties, under cl. 5, sect 10, Reg. XX. 1817, against landholders 
for not keeping up d&k establishments, lie to the session judge, and not to the superintendent 
of police. And so, it has been ruled more lately, since the enactment of Act XXXI. 1841, in 
C. O. No. 157 of vol. 3, that all orders passed by magistrates for the removal of obstructions 
and nuisances on thoroughfares, or for other conservancy purposes, under the provisions of 
Act XXI. 1841, are appealable to the session judges only. In fine, therefore, all orders 
passed by a magistrate in judicial proceedings (other than criminal trials) whether connected 
with matters of police, or otherwise, are appealable to the session judge, with certain excep- 
tions ; viz. it is not competent to a session judge to interfere with any order passed by a 
magistrate regarding the appointment, suspension, or removal of any ministerial or police 
officer, the revision of which is entrusted to the superintendent of police ("see sect. 5, Act 

XXIV. 1837): and so, as the magistrate’s acts in the management of ferries are subject to 

the control of the superintendent of police, it is not competent to a session judge to receive 
appeals in such matters. (Const No. 1144). ] 

1800. The decision of a session judge in appeal from the order of a magistrate, or joint 
magistrate, in any judicial proceeding other than a criminal trial; and also the orders of the 
superintendents of police in regard to the appointment, suspension, or removal of a ministerial 
or police officer of a magistrate, or joint magistrate, passed under the provisions of this 
Act respectively; are not open to revision by the nizamut adawlut. Act XXIV. 1837, 
sect. 6. 

1801. The decision of the session judge in appeal from the order of a subordinate 
criminal court in any judicial proceeding other than a criminal trial is not open to revision 
by the nizamut adawlut ; and in regard to such cases that court possesses no jurisdiction. 
The provisions of sect. 6, Act XXIV. 1837 are specific and imperative, and bar the inter- 
position of the court; and sections 2 and 3, Act XXXI. 1841 are clearly declaratory of the 
finality of the session judge’s orders in all judicial proceedings other than criminal trials. 
Such being the case the court cannot assume to itself jurisdiction on the ground that the 
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orders passed by a session judge are unwarranted or irregular.(a) Reports i. P. 1851, 
page 1453. 

1802. The nizamut adawlut cannot interfere with the order of any subordinate crimi- 
nal court, which does not regard a criminal trial. Reports X. P. 1852, part 1, page 679. 

1803. In any jurisdiction, in whicli a superintendent of police has not been appointed 
under Act XXIV*. 1837, cases of a miscellaneous nature, other than criminal trials, are not 
cognizable by the nizamut adawlut. In such miscellaneous cases an appeal lies from the 
magistrate to the commissioner of circuit in his capacity of superintendent of police, whose 
decisions are not open to revision otherwise than on a regular suit in a civil court. Provid- 
ed, however, that this is not held to preclude the government from issuing any orders that 
they may see fit, consistently with the existing regulations, in any case that may be brought 
to their notice by the nizamut adawlut or otherwise. Reg. IX. 1831, sect. 3. Act XXIV. 
1837, sect. 3. 

1804. The interference of the nizamut adawlut in such jurisdi(‘tion is restricted by the 
above to criminal trials,” L c., cases involving a judicial investigation on a criminal charge 
and a judicial award. In all other cases which are contradistinguished as miscellaneous cases,” 
the appellate authority is tranaferred to the commissioner of circuit, with a reservation of a 
further appeal to the government in those cases, in which the party deeming himself aggrieved 
may prefer that course, instead of resorting immediately to the civil courts, [as in cases of 
dispossession or other actionable cause], or in which the nature of the case ^vill not admit of 
the remedy by civil action [as in the case of alleged injustice towards native officers of 
government by magistrates or others to whom they are subordinate]. For the former the 
ordinary remedy by suit is provided; for the latter an appeal to government. Const. Nos. 
914 and 662. 

1805. The appeal from the order of one magistrate, attaching lands in his district on 
the requisition of another magistrate, lies to the session judge to whom the former is subor- 
dinate. Const. No. 625. 

1806. Under orders of government, deputy magistrates, as well as uncovenanted 
judges exercising magisterial powers, are not to exercise appellate authority ; and petitions of 
appeal whether from covenanted or uncovenanted subordinates are not to be referred to them 
for decision. C. O. No. 22 of vol. 4, X. P, 

1807. As every convicted offender has, under the above enactment, the privilege of 
demanding a re-hearing of his case, or in other words a second trial, so the mere reception 
of a petition cannot be considered, equivalent to the " appeal permitted^’ by the Act ; but it 
is incumbent on the appellate authorities to call for, and examine the proceedings of the low- 
er courts in every case, whether it be a criminal trial, or a judicial proceeding other than a 
criminal trial, from the sentence or final order in which an appeal is preferred to them. 
C. O. No. 165 of vol. 3, fV. P. 


(a) In this case the power of the court under the appeal law is fully argued. 

4 M 
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cision, to deputy 
magistrates or un- 
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Of APPEAL9. 


Most be prefer- 
red withia one 
month. 


1808. Under the above provisions appeals are not admissible unless preferred within 
one month from the date of sentence or order : in this respect the law leaves no discretion. 
Const No. 1332. 


Rule for calcu- 
lating the period. 


Copy of order not 
reqidsite in niza* 
mut appeals. 


1 809. The month, within which the appeal must be lodged, is to be reckoned, exclu- 
sive of the day on which the order was passed, according to the English calendar, that is to 
say, it should not be invariably reckoned at 30 days. C. 0. No. 158 of vol. 3. 

1810. In calculating the period of appeals, the time during which stamped paper 
remains in the lower court for the purpose of procuring a copy of its decision is not deducted. 
A nizamut appeal can be presented without copy of the decision of the lower court. Reports 
L. P. 1852, part 2, page 493. 


Petition*! for- 1811. Although a session judge is at liberty to call for the proceedings of a magistrate 

need not be attend- in any casc, from whatever source his information has been derived, whenever such measure 
^ appears to him necessary for the ends of justice, yet a party is not entitled to have his 

petition of appeal attended to unless presented by himself in person, or by his representative 
duly authorized. Const. No. 513. 

Apppjii cannot 1812. The nizamut adawlut will not receive petitions of appeal forwarded by dawk ; 

DC h(‘ui cl ae of right ^ ^ ^ ^ ^ ^ 

if beyond time. and will not entertain the ajipeal unless the petition be presented within 3 months from the 

• date of sentence. Reports L, P. 1852, part 1, page 840. 


Butpoiitions of 1813. Magisterial authorities, and particularly those of out-stations, are to receive 
petitions of appeal against tlioir sentences and orders for transmission to the session judge, 
onhTs^LrfTansniH^ presented within the period of appeal ; and session judges are to pass orders on such 


iX'authorLes^^^’ petitions, notwithstanding the appellant has not entered appearance by himself or through 
ail accredited mokhtar at the court. C. O. No. 137 of vol. 3, Z. P. No. 104 of vol. 4, W, P. 


.Tiidge x^hat to 1814. The same rule is applicable to petitions of appeal from the sentences and orders 
of the session judges, presented to them for transmission to the nizamut adawlut, provided 
such appeals. the petitions bo duly presented within the prescribed period oftiiree months; and in such 
case the judge is to transmit the records of commitment and trial in original without taking 
copies of them. In the margins of letters transmitting the proceedings are to be entered the 
dates of the sentences appealed from and of presentation of the petitions; the names of all the 
prisoners in the case, from the sentence in which one or more prisoners may have appealed, 
distinguishing those who have appealed from the others; and also a copy of the sentence as 
entered in col. 12 of statement No. 6. C. O. Nos. 137 and 172 of vol. 3, Z. P. No. 26 of 
vol. 4. Z. P. No. 13, January 12, 1855, Z. P. 


This dooH not 1815. These rules refer exclusively, as regards session judges to petitions of appeal from 

sentences on trials held at the sessions, and not to miscellaneous appeals. Letter of N. A. to 
Judge of Jessore, No. 1074, September 21, 1818. 

Transmission of 181 ( 5 , When a iudfre detained the record of a case in which an appeal was presented on 

the record of an / . n i i ^ \ i. u u 

appeal case is on account of the commitment and trial of another party for the same oiience, — the court nela 
delayed. that the transmission of an appealed record ought on no account to be delayed ; copies maybe 

made of any papers necessary for a second trial, or that trial may for a time be postponed. A 
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prisoner under sentence is entitled to the earliest possible hearing of his appeal. Reports 
L. R 1863, part 1, page 882. 

1817. During the absence of the session judge of Nuddea from his station on cir- la a particular 
cuit duty, the nizamut adawlut, on petition, directed the magistrate to stay execution of atiawiu/reMvod*^^ 
his award, passed under Act IV. 1840, until the return of the session judge should enable ord^r^of 
the petitioner to prefer his appeal as allowed by law. Sevestre^s Reports, vol. 2, page 153. 


1818. It is not required by any law that an appeal from the order of a magistrate 
should be accompanied by a copy of the proceeding or decision appealed from. Const. 
No. 1081. 


Potition of ap* 
poal neod not bo 
accompanied by a 
copy of order. 


1819. It is not incumbent on the appellate authorities to furnish the lower courts with Appellate autho- 

^ ritics n«‘od not 

copies of the petitions of appeal presented against their proceedings ; and on some occasions 

of petitiomi of ap* 
pcul. 


substantial reasons may exist for withholding them. N. A. 11. vol. 2, page 221, 


1820. The words sentence or order” in ActXXXI. 1841 do not refer to interlocutory interlocutory 
orders in cases under trial ; and the provisions of the Act do not j)reclude the interference of 
tlie higher with such intermediate orders of the lower courts. Const. No. 1322. 


1821. Session judges are competent to exercise interference in regular criminal trials in 
the course of their investigation before the lower courts, and to take cognizance of a])peal8 
from interlocutory orders passed by those courts in such cases, not having reference to 
matters of police ; and it is absolutely necessary that they should have such authority to 
enable them to maintain an efficient superintendence and control over the whole of the pro- 
ceedings of the lower courts in regular criminal trials. C. O. No. 226 of vol. 2, 


General power 
of sossiou judi^e to 
iiitorfore in the 
rour^? of trial by 
iiiaj^Utrate and to 
take up appeals 
from interlocutory 
orders. 


1822 . As a magistrate’s order in cases of trespass, or the like, may include the inflic- xwo orders in 
tion of a fine of 50 rupees, not appealable under the above provisions, as ^acII as an award peniaUirthir^^othw 
of possession of the thing in dispute, which is appealable to tlic superior court ; distinct and a[!<VincT ^d^^sepa! 
separate orders are to be passed in such cases, that in which the magistrate’s decision is final 
being kept apart from any order appealable to the sessions court. C. O. No. 135 of vol. 3. 

But the former order does not become appealable from being coupled with the latter in one 
proceeding. Reports Z. R, 1855, part 1, page 641. 


1823. Supposing a party to appeal, the amount of whose punishment clearly gives him . such case tho 
that right, the session judge cannot interfere with anotlier sentence in the same case, which auauis tho former, 
falls within the limitations prescribed. And if a party, liaving an undoubted right to appeal, with tho latter. 


fails or neglects to do so, another party in tlie same case, whoso punishment falls within the 
limitations specified, cannot be permitted to appeal. Const. No. 1330. 


Persons senton. 
cod under tho latter 
cannot laterforo 
With the former. 


1824. It is a rule of practice with the court of nizamut adawlut in tho Western provin- 
ces, not to rbceive petitions from third parties, calling themselves relations of tho prisoners, 
without authority from the real appellants. No a])pcal therefore is considered admissible, 
unless presented by the appellant in person, or by a duly autliorized representative. C. O. 
No. 166 of vol. 3. W. R. 


Tho Wo^tern 
court will not ro- 
ceivo pk'ntiOMS of 
appeal from tiilrd 
parliCb. 


1825. The magistrate may compel the personal appearance of a defendant to receive The nerht of ap- 
sentence on conviction although he has permitted such defendant to appear by mokhtar dur- tltitiiif; ovusiou uf 
iug the trial. In such case the defendant cannot appeal from the conviction as long as lie 



convitSor^iS***** A session judge in appeal is competent to quash any conviction by a magistrate 

order commitment, in a Case beyond bis legal jurisdiction, and to point out that commitment is, in respect to it, 
the proper course of procedure. Repo rts X. P. 1852, part 2, page 793. 


if the case be be- 
yond the compo* 
tency of the magis- 
trate ; 


1827. The session judge cannot quash a conviction, and direct the commitment of tho 
prisoners, in a case which lies within the competency of a magistrate, and in which therefore 
commitment is not imperative ; — Letter of Nizaniut AdavvJut to Judge of Rajshahye, No, 64 J, 
June 11, 1843. Reports X. P. 1856, part 1, page 873. even though he would direct com- 

mitment on a different charge. Reports //I P 1854, part 1, page 342. 


and may order re- 1828. A session judge caii direct tho re-appreiiension and commitment of a person, 
commitment in wliom the magistrate has released from the cJiarge ; — Reports /F. P. 1855. part 1, patre 623; 

ca^e bujond eom . . i , /. i i 

poteney ot magih- — it ttio magistrate 18 not competent to decule tiie case of his own authority. See para. 971. 

trato 

If judge quashes 1829. Whon tho sessioii judge in appeal from the order of the magistrate quashed a 
gistrate, and di- conviction of theft Oil the ground that the facts of the case did not sliow that the offence of 
fSi IndVMhr^ ^ theft had been committed, and directed tho magistj'ate to pass proper orders ; and the magis- 
diMcgun^^^^^ ^ re-perusal of tlie [)apcrs upheld his former order ; the court held that it was not 

hut\utV*'rotor^to Competent to the magistrate to disregard the legal opinion of his superior officer, and to 
the sudder court, punisli the prisoners, in reference to tlie same admitted facts, upon his own opinion that the 
offence was properly to be considered as theft. The magistrate, if differing from the session 
judge on the point of law, ouglit to have acted according to the provisions of Reg. X. 1796, 
and to have requested a reference to the sudder court in the manner there laid down. 
Reports X. P. 1853, part 1, page 728. 

Judge may order 1830. A sessioii iudge is at all times competent to direct a magistrate to suspend 

mugivirute to nd- , . ^ . . . . ^ . 

imt H jinsoncr to executioH of his Order, and to admit a prisoner to bail until a final order has been passed in 

bad pcuding ap- , 11111 *1 

peui ; tlie case, when justice appears to require tho mca sure, whetlicr he Jias or has not examined 

the proceedings on wliieh tlie order is founded. Const. Nos. 489, and 657. 


but such pracHcc is 
highly objection - 
able. 


Judge may ad- 
mit a part) to 
plead by vaktcl , 


1831. But the practice of placing convicts on security pending appeal, is most objec- 
tionable, and should not be adopted except on prim^ facie evidence of their innocence, and 
even then but rarely. Resolution Nizamut Adawlut X. P. No. 710, July 13, 1850. 

1832. A session judge may direct a magistrate to admit a party to appear and an- 
swer by attorney, if he see sufficient reason, without calling for the proceedings. Const. 
No. 730. 


and ^ may ^ replace 1833. It is Competent to the session judge, on sufficient grounds, to order the magistrate 

«truck off on dc- to replace on his file a case dismissed by him on default, or struck off without investigation 
of the merits in consequence of the plaintiff failing to attend or neglecting to prosecute his 
complaint. Const. No. 1169. 

Appellate autho- 1834. A session judge should not communicate by letter with a party appealing from 

rities ought to . ® r 

communicate with the order of a magistrate, nor furnish him with copies of the magistrate’s explanations : he 
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should require the appellant to make his application on stamped paper ; and, after calling 
on the magistrate for any explanation of his proceedings which appear necessary, proceed 
to determine the question at issue ; leaving the appellant to apply in the usual manner for 
copies of any papers he may wish to have. Const No. 818. 

1835. The session judge may exercise the same power in punishing malicious, vexa- 
tious, or groundless appeals, as is vested in the magistrates* in regard to complaints of that 
nature. Const No. 530. 

1836. A merely litigious appeal is not punishable; but if a prosecutor, whose case has 
been dismissed, persists in bringing before the appellate authority a charge evidently mali- 
cious or greatly exaggerated, it is competent to the latter to punish him as for such com- 
plaint Const. No. 1208. 

1837. Appellants from the decisions of magistrates are at liberty to employ whom they 
please to conduct their appeals. But agents so employed should sociire their remuneration 
before undertaking the business, and should be given to understand that no assistance to 
enforce payment of it afterwards will be given. Const No. 642. 

1838. A sudder ameen is not entitled to appeal from the decision of a magistrate in a 
case originally decided by tlie former, the right of appeal possessed by the dissatisfied party 
being sufficient for the ends of justice. Const No. 1185. 

1839. Explanations arc to be given, in the periodical statements, of all appeals wliich at 
the close of the month or year have been pending above three months. C. O. No. 209 of 
vol. 2. 

1840- When a session judge considers a conviction had in lawy lie is not bound 
to go into all the facts and arguments referred to in the judgment of the magistrate. It is 
enough that he refers to, and decides on, what seems to him the governing point or points 
of a case. But as to these, he should fully notice all reasonings which the magistrate may 
liave used. Letter from Nizamut Adawlut to Judge of 24 Pergunnahs, No. 378, April 14, 
1853. 

1841. It is at all times lawful for the courts of nizamut adawlut to call for the records 
of any criminal trials of any subordinate court, and to pass upon them such orders as may 
seem fit./^ a ) Act XXXI. 1841, sect. 3. 

1842. But it is not lawful for the court of nizamut adawlut in oases so called for, or for 
any criminal court in appeals preferred to it, to enhance the punishment awarded, or to 
punish any person acquitted by the court below. Act XXXI. 1841, sect. 4. 

1843. Whenever it appears to a session judge, from the returns furnished to him by 
the magistrate, that any case has not been sufficiently investigated, and that a further 
enquiry is practicable and requisite for the ends of justice, he is in the first instance to direct 
such additional enquiry to be made by the magistrate. Keg. IX. 1807, sect. 22. 


appellants by let> 
ter. 


Power to punisihi 
malicious, Aic. ap- 
peals. 

r. jtavas, .‘187 
et seq. 

Merely litigious 
appeal is not pun- 
ishable. 


Appellants may 
employ anv one to 
conduet their ap- 
peals. 


Offirers cannot 
appeal from orders 
reversing their de • 
cisions. 


Explanations ot 
appeals pending 
above 3 months. 


The appellate 
court should ex- 
plain the reasons 
on which it sets 
aside a hnding ou 
the material points 
of a case. 


Revision of 
cases. 

Nizamut may ul - 
ways call for caves. 


But no court can 
enhance punish- 
ment on appeal. 


If case is uol 
suiliciently investi- 
gated, judge may 
order further in- 
quiry; 


(a) The power of the nizamut adawlut to call for and revise trials is given more at large In page 2G2, paras. 1438 
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or APPEALS. 


and be may at the 1844. There is nothing illegal in an order of the judge reversing that of the magistrate. 

same time reveree . i/.i , ~6> 

the order of the and directing him to make iurther enquiry and to re-try the case de naoo, Resolution 
magistrato. ^ 

Ne Ae August 11, 1854. 


Butfiuch inquiry 1845. Thc existing regulations give no power to a session judge to receive evidence, 
which has not been previously heard before the lower court, except in such cases as have 
been regularly committed to him for trial at the sessions. Any further enquiry, therefore, 
which he considers requisite under the above provisions, is to be instituted by the magistrate 
who is to communicate the result thereof to the session judge. Const. Nos. 1104, and 1169. 


suddcr court can 1846. In cases appealed to the nizamut adawlut, the court can always call for further 

cajicfor further evi. Reports Z. P. 1852, part 2, page 383 . 


Judpo may call 
for proceedings of 
pendmu: trial, and 
instruct thc moc'is- 
trate to brim^itlo 
a conclu'sion ; 


Imt III ‘.iich case 
he IS to pay atten- 
tion to tiiu roosnns 
assiurned by ran- 
ul^rratc» tor delay. 


1847. On inspection of the periodical returns furnished by the magistrate of cases 
pending, the session judge is to call for the magistrate’s proceedings in any case that may 
appear to require it; and if, on perusal of them, ho is of opinion that there is not sufficient 
reason for postponing the trial, he is empowered to instruct him to close his proceedings ; 
and either to pass a final order if thc case is determinable by the magistrate ; or to bring it 
before the sessions, if there appear to bo sufficient grounds for committing the prisoner to 
stand his trial. Reg. VI. 1818, sect. 2, cl. 1. 

1848. In exercising the power vested in them by the above clause for the i)urposc of 
preventing the long confinement of prisoners charged witli criminal offences during the 
magistrate’s investigation, without strong and sufficient cause for their detention, the session 
judges arc required to give due attention to the reasons assigned by the magistrate for not 
passing a final order respecting the prisoners in each instance, and to bo careful that their 
instructions to the magistrate in such cases arc consistent with the objects of public justice, 
as well as with a just and humane consideration of the prisoner’s actual condition, and the 
period of his confinenicnt. Reg. VI. 1818, sect. 2, cl. 2. 


Judire and ma- 1849. It is at all times lawful for a session judge and for a magistrate, joint magistrate, 
officcr excrcisiiig thc powers of magistrate, to call for and examine the records of any court 
'aUel*"’ aay immediately subordinate to their respective courts, for the purpose of satisfying themselves 
to thc regularity of the proceedings of such subordinate courts : but it is not lawful for 
cemrorned ; court Under tlic degree of thc nizamut adawlut to alter any sentence or order of any 

subordinate court, except upon appeal by parties concerned duly made according to the pro- 
visions of this Act. Act XXXI. 1841, sect. 5. 


nor direct release 
of persons who 
have not appealed. 

Duty of judge 
and maj^strato un- 
der the above 
rule. 


Mode of refer- 
ence to the niza- 
mut adawlut. 


1850. The appellate court cannot direct the release of prisoners, who have not appealed, 
whether before or after their conviction. Reports L, P. 1855, part 2, page 725. 

1851. Under the above provision, it is the duty of the session judge and magistrate to 
report any cases, the circumstances of which, on revision, suggest the propriety of interfer- 
ence, to the nizamut adawlut, in order that that court may proceed respecting them as ap- 
pears proper. Such reports are always to be accompanied by the record of the case, to 
which the reference relates, and by an English letter commencing Under section 5, Act 
XXXI. 1841, and circular order of the nizamut adawlut, dated 18th March 1842, 1 herewith 
transmit the record of the case, noted in the margin, to be laid before the nizamut adawlut. 
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with the following report.’’ Hereafter is to follow a concise account of the irregularity or 
other matter on which the interference of the court is sought. The magisterial authorities are 
to send these reports, for submission to the court, through the office of the session judge to whom 
they are subordinate. The court did not think it necessary to define what descriptions of grave 
irregularity of procedure, undue severity of punishment, &c., would call for reports of tliis 
nature ; but enjoined on all officers the exercise of a sound discretion in making such references, 
so that neither important errors and omissions may escape correction, nor the time of the court 
be needlessly engrossed by matters not demanding their interference. C. O. No. 106 of vol. 3. 

1852. Whenever a judge has occasion to forward a report under the preceding para- 
graph, together with the record of a case, for the orders of tiie court, he is in the first 
instance to communicate a copy of his intended report to the magistrate, or other officer, 
whose order he wishes to bring under the court’s notice, with a view to that officer submit- 
ting such explanation of the nature and grounds of his proceeding us he may think proper to 
offer. On receipt of this explanation, if the judge continues to think it necessary that the 
case should be laid before the court, he is then to attach the explanation of the magistrate, 
or other officer, to his report, with any remarks in regard to it which may seem to him to be 
material. C. O. No. 65 of vol. 4. 

1853. But a difference of opinion as to the guilt or innocence of a prisoner is no 
ground for a reference under the Act, especially when the prisoner has not availed himself of 
his right to appeal. Reports A. P. 1855, part 2, pages 190 and 731. 

1854. And a reference cannot be made with a view to tlie enhancement of punish- 
ment. Reports L, 1\ 1855, part 2, page 1005. 

1855. Although no person has a right of appeal to the session judge after the expiration 
of one month from the date of the magistrate’s order, yet the judge is not only competent 
but it is his duty to send for any case, in wliich he may sec reason to presume a failure of 
justice, though no appeal has been preferred to him, and without any reference to the source 
from whence his information is derived. Const. Nos. 437 and 986. 

1856. The period of appeal is limited merely as it relates to appellants without restrict- 
ing the discretionary authority of supervision possessed by the superior courts. N. A. R. 
vol. 2, page 221. 

1857. In ordinary cases when an appeal is lodged against an act of a magistrate, the 
session judge should confine himself to calling for the proceedings in tlie case, or for a verna- 
cular kyfcoyut or report if such appears necessary ; but in special cases he is fully competent, 
in his capacity of general control, to require a report in English on any particular points, 
which appear to call for explanation, especially in regard to any irregularities or other 
defects apparent in the magistrate’s proceedings. Const. No. 1071. 

1858. The magistrate is to comply with any application from the session judge to 
inspect the English correspondence of his office, whether with reference to any particular fouj- 
daree case pending before Wm, or for the general purpose of acquainting himself with all 
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official matters connected witli the welfare and management of the district 0. 0. No. 6 of 

Tol. 2. 

In forwarding 1859. Officers forwarding explanations of their subordinates, are invariably to state 
whether they consider the same to be sufficient and satisfactory or otherwise. C. 0. No. 219 
of vol. 2. 

1860. Tliere is no law which antliorizes the admission of an appeal to the privy coun- 
cil from the sentence of the nizamut adawlut N. A. R. vol. 6, page 94. 

SECTION II. 

OF DIFFERENCE OF OPINION BETWEEN JUDGE AND MAGISTRATE. 

1861 . Whenever it appears to a magistrate that a precept issued to Jiim by a session 
ttoks an'orilrr "of judge is contrary to, or unwarranted by tho existing regulations, be is authorized to state to 
tmwairfnted by or the judgo ill what rcspects he considers his precept to be in deviation from tho regulations, 
anJ 1“ suspend execution till receipt of a second prece]>t in rciily to his objections. Until' 
the second precept of the session judge, in reply to such objections, confirms his first precc])t 
in wliole or in part, and requires the magistrate to execute the same without further refer- 
ence, ho is immediately to comply with such requisition. In case, however, the second precept 
does not satisfy the magistrate tliat the regulations have been rightly construed by the session 
judge, he is at liberty at the same time that ho certifies the execution of the order to request 
the session judge to transmit copies of the precepts, and his returns thereto, with such other 
papers as are necessary for the information of tho circumstances of the case, to the nizamut 
adawlut; and the judge is accordingly to transmit such papers, as requested, without any 
unnecessary delay. Provided, noveiiheless, that this is not to bo understood to authorize 
apply oni^'t’oa'dif" a’"}' magistrate to question the propriety of any order issued by a session judgo in cases 
n,p"couitn,c“ clearly left to his discretion and judgment by the regulations ; the reference to him, and 
eventually to the nizamut adawlut, meant to be authorized by this regulation, being confined 
to cases in which the sense of the regulations, from a dift'erence of construction or otherwise, 
appears doubtful and uncertain. Benp. and Ben. Reg. X. 1796 , sect 2. Ced. Prot. 
Reg. XXII. 1803 , sect 2. 

and do nof an- 1863. A maffistrate is competent, under tho above provisions, to require a reference to 

thorize the ^ _ .|i 

trate to offer ob- tlic nizamut adawlut, when lie deems any order passed by a session judge in miscellaneous 
order. matters to be repugnant to tho regulations; but he is not competent to offer any objections 

to a final order or decree, the remedy against which consists in an appeal by one of th© 
parties interested. Const Nos. 390 and 479. 

Magistrate can- 1863. A magistrate cannot demand a reference to the nizamut adawlut on the plea 
that an appeal from his decision has been admitted by the judge on other grounds than those 

peal. 


No appeal to 
privy council. 


Mode of proro- 
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authorized by the regulatioiuij as by so doing he would place himself in the light of an 
advocate of one of the parties. Const. No. 636. 

1864. A magistrate referred a case to the nizamut adawlut, in which the court of 
circuit released certain prisoners on the ground that the evidence was in their judgment 
insufficient for conviction ; but was informed that his reference was not agreeable to the 
intent of the above provisions, inasmuch as it was clearly competent to that court to annul 
his order on such ground, and that the judges were therefore authorized to decline forward- 
ing the reference. Const. No. 433. 

1865. A magistrate was informed that his neglect to obey the order of the session judge, 
until it had been repeated three times, was irregular and unwarranted by the above or any 
other regulation. Const. No. 437. 

1866. A magistrate, having determined to refer a disputed point to the nizamut adawlut, 
should not decide the case out of which the point has arisen, until again directed to do so by 
the session judge to whose order he objects. Const. No. 1030. 

1867. All discussions regarding the relative powers of the European officers, or animad- 
versions upon points of a general nature, not immediately connected with the trial and 
decision of any case, should as far as possible be kept distinct from the judicial proceedings, 
and conducted in the English language. C. O. S. D. A. No. 26, April 18, 1811. 

1868. In making references to the nizamut adawlut, copies are to be transmitted instead 
of original papers, unless the officer referring thinks it more proper to send originals, in which 
case he is to prepare copies for record in his office before submitting the originals. C. O. 
No. 126 of vol. 2, L. P. 

1869. Whenever any proceedings in miscellaneous cases are referred to the nizamut 
adawlut for their opinion, orders, or information, the papers in the native languages should be 
accompanied by an English letter specifying briefly the contents (which slioiild be corrobo- 
rated and borne out by tho papers accompanying it), and the particular point on which the 
orders of tho court are required. C. O. No. 184 of vol. 2. 

1870. In all instances wherein a reference to the nizamut adawlut is made under the 
above provisions, the determination of such court is to be held final and conclusive. JSeny. 
and Ben. Reg. X. 1796, sect 3. Ced. Frov, Reg. XXII. 1803, sect. 3. 

1871. If any doubt occurs to the nizamut adawlut with respect to tho meaning of any 
part of the regulations ; or if it appears to them, on tho occasion of any reference, that the 
regulations do not sufficiently provide for the case submitted to their decision ; they are iu 
the former case to report the circumstances of it to government, that a new regulation may 
be framed in explanation of such doubt ; and in the latter case are to propose a new regula- 
tion. Benff. and Ben. Reg. X. 1796, sect. 4. Ced. Prov, Keg. XXII. 1803, sect. 4. 

1872. A copy of any correspondence passing between the session judge and magistrate, 
which discusses matters relating to the state of the district, or the mode of conducting busi- 
ness in the magistrate’s office, is to be sent by the judge to the nizamut adawlut C. O. 
No. 277 of vol. 1. 
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OF RULES OF OFFICE. 


SECTION 1. 

OF THE CUTCHERRY AND OFFICIAL PROCEEDINGS. 

1873. An officer delivering over charge of liis office is to state in his letter to the 
nizamut adawlut the authority for so doing, tho date of the order under which he acts, and the 
nature of the power vested in the relieving officer. C. O. No. 157 of vol. 2. 

1874. An officer delivering over charge is to furnish the officer who relieves him with 
a list of all unanswered letters, and of all periodical reports and statements, which having 
become due have not been forwarded. Periodical reports and statements are considered as 
due immediately on the expiration of the period to which they relate, C. O. No, 179 of 
vol. 2. 

1875. Session judges and magistrates are invariably, prior to delivering over charge of 
their offices on quitting a district, to record a minute to be made over to their successor, 
containing their sentiments and opinions on the administration of those subordinate to them 
up to the period of tlieir nnJtting the office of control, as well as any other observations, or 
results of experience, which they deem necessary or useful. C. O. No. 103 of vol. 3. 

1876. With a view to ensure the better preservation of the books belonging to the 
public offices, which are the property of government, the court issued the following rules : 
1st. The head clerk of tho English office is to be appointed librarian. He is to be prima- 
rily responsible for tho custody and preservation of tlie books composing the office library ; 
but this is not to relieve the judge or magistrate, or other presiding authority, from the general 
responsibility devolving on him as head of the office. 2nd. Correct catalogues are to be kept 
up of the books in the library, showing the date of the receipt of each book. They are to be 
of English paper, and strongly bound for permanent record, 3rd. Each book should have 
a number labelled upon it, corresponding to a number in the catalogue ; and should also be 
marked on several leaves with the office stamp. 4th. Whenever a book is required out of 
the library by any officer, other than the judge or magistrate competent to require the same, 
the librarian is to send a receipt on a slip of paper, which the recipient will sign and return on 
getting the book : such receipts to be destroyed on the book being returned to the office. 
C. 0, S. D. A. No. 71, July 26, 1865, £. P. ; and C. O. No. 1183, July 3, 1866, W. R 
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1877. All officers in civil employ on delivering over or receiving charge of an office, are 
to certify that the copies of Regulations, Acts, gazettes, books of constructions, printed circu- 
lars, and other works furnished by government for the use of the office, are in good order and 
complete. A detailed catalogue must bo^given and a receipt taken, and the observance of 
this rule distinctly notified in the report of the officer receiving charge, who will be held 
responsible according to the receipt granted by him. Govt Order, Wi P. November 25, 1841. 

1878. An officer, who holds the offices of collector and magistrate, will not be exone- 
rated from the responsibility, which attaches to the latter office, by urging in extenuation of 
mal-administration that the criminal duties were intrusted to the joint magistrate. C. O. 
No. 103 of vol. 3. 

1879. Magistrates and other judicial officers are to be careful that no more holidays 
are allowed than those specified in the court’s orders (C. O. S. D. A. No. 52, April 6, 1816)^ 
which are indispensable under the obligation of religious observances.(a) C. O. No. 50 of 
vol. 2. 

1880. Although there is no law forbidding a magistrate to work on Sundays, and it 
may bo at times necessary for the peace of the district that he should do so, it can scarcely be 
requisite to dispose on Sundays of cases in his judicial capacity. An order passed on Sunday 
is not invalid simply on tliat account; but the magistrate should refrain from opening his 
court on Sundays except for police purposes and the prevention of crimes and offences which 
call for immediate intervention of authority. Letter of Nizamut Adawlut to Judge of Jessore, 
No. 122, January 27, 1853. 

1881. The trial of such cases as have been committed and are ready for trial previous 
to the commencement of the vacation should be completed, althougli tlie vacation supervenes 
in the course of it. And the court of the session judge is never to be closed, during the 
dashara and mohurrum vacations, for the despatch of criminal business, except on those 
days only when a total cessation from all business is necessary and usual. C. 0. No. 141 
of vol. 2 ; and No. 8 of vol. 3. 

1882. Applications for leave of absence in the lower provinces are to bo addressed by 
the session judge direct to the judicial secretary to government. C. 0. No. 134 of vol. 3, 
Z.P. 

1883. In the Western provinces, such applications are to bo submitted through the 
Budder court and are always to be accompanied by a statement of the number of cases remain- 
ing undecided at their date on the several civil and criminal files of the judge’s office. In cases 
of illness or emergency a copy of the application made to the court may be forwarded direct 
to the secretary to the government* Government Order W. P. No. 4199, November 5, 1853. 

1884. No persons, except the guards on duty, are to be allowed to wear arms within 
the cutcherry. C. O. No. 172 of vol. 2. 

(a) It appears to be the preient practice of the court to publish aaDually a list of the holidays to he allowed during the 
ensuing twelve months. 
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1886. The civU officer at the head of each cutcherry is to make some one person of 
the establishment answerable for the glass in each room, that person being liable to pay for 
any panes that may be broken, unless he informed his superior at the time, and either proved 
the fracture to have been unavoidable or produced the person who broke them. The mode of 
dealing with persons breaking panes is left to the sense and discretion of the officer at the 
head of the department Glass is not to be used in the windows and doors of civil buildings 
nearer the floor than 3 J or 4 feet, by order of the military board. 0. 0. S. D. A. No. 35, 
May 31, 1839. C. O. No. 46 of vol. 3. 

1886. In reply to a question whether magistrates are allowed, under any circumstances, 
to transact the current business of their offices in their private dwellings, the nizamut adaw- 
lut thought it sufficient to observe that, when sitting as a criminal judge, the magistrate 
must sit in the established court-house ; at the same time they declined to enter upon the 
general question of the powers of a magistrate out of office. On another occasion the court 
held the practice of transacting public business in private residences to be objectionable, 
and accordingly interdicted it. Const. No. 645. C. O. No. 21 of vol. 2. 

1887. The nizamut adawlut quashed the proceedings in a case, in which the session 
judge held the trial of a prisoner in the jail on account of her approaching confinement ; and 
directed that she should be tried de novo in the established court house, as soon as she should 
be sufficiently recovered. N. A. R. vol. 6, page 33. 

1888. The letters dispatched from each office are to be numbered in one continued 
series from the commencement to the close of the year. All officers in their correspondence, 
as well with each other, as with their respective governments, aro to write separate letters on 
separate subjects, and to annex to each letter a short abstract of its contents. Those letters 
which contain the most useful information and pertinent suggestions or instructions within 
the shortest compass are the most valuable, and will be hold by the superior authorities in the 
highest estimation. C. O. No. 184 of vol. 2 ; and No. 72 W. P. of vol. 3. C. 0. S. D. A. 
No. 20, July 2, 1830. 

1889. Officers who have occasion to refer in their *etters to any numbered paragraphs 
of letters received, are to state briefly in the margin the substance of the several paragraphs 
to which they so refer. Every letter should, as far as possible, be made intelligible in itself 
without reference to any other document for the elucidation of its meaning. 0. O. No. 150 
of vol. 3. 

1890. With a view to reduce as much as possible tho bulk of public correspondence, 
it is directed, that in cases of minor importance, and certainly in all cases where the mere 
report of an occurrence or solicitation of formal sanction is made, the reference should 
not be by the transmission of several enclosures, being tho originals or copies of each refer- 
ence from the several subordinate officers in succession, but by a single letter or endorsement ; 
and this rule should be applied whenever it is practicable. In cases which involve an im- 
portant principal, or which may be intricate in their details, and which may have produced 
elaborate discussions, which cannot be rightly conveyed by any abbreviation, it is of course 
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proper, that the mass of the papers should be forwarded ; but this should always be avoided 
when practicable. C. O. No. 17 of vol. 4. C. O. Sup. Pol. L. P. No. 7 of 1848. 

1891. Magistrates are to file separately the circulars and correspondence of the superin- 
tendent of police. When letters addressed to that officer require immediate attention, the 
word immediate” or ** urgent” is to be endorsed on the cover. 0. O. Sup. Pol. L. P. 
Nos. 18 of 1838 ; and 2 of 1841. 

1892. Sealing-wax is not to be used for public dispatches ; envelopes are to be closed 
with gum arabic ; and the seal of oflSce is to be stamped upon each in lamp«black. Govt. 
Notification, Aug. 17, 1842. 

1893. Officers are to be careful that native gentlemen, and particularly those of high 
rank, are addressed in all public documents in a courteous style suitable to their station in 
society. 0. 0. No. 95 of vol. 3. i. P. 0. 0. Sup. Pol. £. P. No. 18 of 1841. 

1894. Official communications in the native languages between European covenanted 
officers and uncovenanted judges should be made by roobakarec. The following forms of 
address are to be used in official communication with such officers : 

Principal Sudder Ameen. 


Christian, . . 


Es(j[uire. 

Mahomedan, 


. . . . 

Hindoo, 



. . . . (S'j 


Sudder Amen. 


Christian, 

••• ... ... ... ... Sir, ... ... ... 

Esquire. 

Mahomedan, 

cJyve j 

.*• ... ... 

Hindoo, 

* 

L^t 

... ... ... ... ... ... ... ... 

... *•* ... 


Moonsiff. 


Christian, 

... ... ... ... Sir, ... .*■ ... 

Mr. 

Mahomedan, 

oulmU * ^ * 1 * 1 

... ... UI- uu. w ... ... ... 


Hindoo, 

... ••• ... ... ••• ... ••• 

... ••• 


0. O. Nos. 122 and 128 of vol. 2. 

1895. The simplest form for a magistrate to use in notifying a wish to have the services 
of any party as an arbitrator, is to send a copy of the roobakarec recording consent to arbitra- 
tion, with these words, or a translation of them, written below — copy of the above proceed- 
ing forwarded to for his information. The attendance of — is requested at the office of 

the magistrate on — date.” Or, " he is requested to signify his acceptance of the ofiice of 
arbitrator by returning this copy with a note stating such acceptance entered on it, to the 
magistrate’s office — date.” This copy of the proceeding should be authenticated by the 
magistrate’s official seal and signature. C. 0. No. 87 of vol. 4. 

4 p 
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Seeords. 

Record kMpMi 
to keep a renter 
of all records ; 


and to endorse 
each paper with a 
reference to such 
register. 


1896. The record-keepers are to keep a register, in the vernacular^ of all the proceed- 
ings, documents, and other records belonging to the court to which they are respectively 
attached, in a book, each leaf of which ia to be attested by the officer presiding or his assistant, 
and on the last leaf of which he is to specify in his own hand-writing the number of pages 
contained in the book. JBeng* Reg. XVIII. 1793, sect. 4. CatL JProv, Reg. XIII. 1803, sect. 4. 

1897. The record-keepers are to endorse upon the back of every paper or document, 
which they enter in the register, the number of the page in which it is registered, and the 
endorsement is to be attested with their official signature. Beng. Reg. XVIII. 1793, sect. 5. 
Ced. Prov. Reg. XIII. 1803, sect 5. 


Aid to take care 1898. It is the duty of the keepers of the records to see that the records of the court 

are not destroyed, are not destroyed by insects, damp, or otherwise, and that they are not removed without the 
or removed, of the court Beng, Reg. XVIII. 1793, sect 6. Ced Prov, Reg. XIII. 1803, sect. 6. 

under penally of 1899. If any records entered in the register are destroyed in consequence of the neglect 
dismwsiou. omission of the keeper of the records, or if any such records are not forthcoming and 

they are not able to give a satisfactory account of them, they are liable to dismission from 
office. Beng. Reg. XVIII. 1793, sect 7. Ced Prov. Reg. XIII. 1803, sect 7. 

Mutuntiou or re- 1900. The nizamut adawlut circulated a notification in the native languages, to be 
^uZsiiabiTaH for- published in all offices, cautioning the native officers against making illegal alterations in or 
' changing the public records, and [)ointing out that such offences are punisJiable as forgery 
under the provisions of Reg. II. 1807. C. 0. No. 57 of vol. 1. 


Kesponsibiiity of 1901. Any officer who permits the records of his office to fall into disorder is to be 
tiwr records m held responsible to government for the expenses incurred in their re-adjustment ; and any 
functionary receiving charge of an office, the records of which are in disorder or so imme- 
thodically arranged as to prevent the ready production of papers when called for, who fails 
to make a timely report of their state, is to bo similarly held answerable for the outlay at- 
tending the assortment of the records. C. O. No. 1 22 of vol. 3. 

NatiNe officers 1902. As there is no specific provision in the regulations for compelling native officers 

ina\ be roui{>eUed ,,, , i ^ /r> i , . 

lo deiuer records, of government to deliver over charge of the records of the office, such cases must be treated 
under the general regulations.(a) Const. No. 176. 


nooks otsubor- 1903. The register books of offices established under Act XXX. 1838 are to be 

dinate olhcosj of re- ^ ^ 

ot^ deeds to deposited in the Lower Provinces of the presidency of Bengal among the records of the 
among the mngis- magistrates or joiiit magistrates, and in tho North Western Provinces among the records of 
L. p. the collectors, of the stations where such offices have been or shall be hereafter established. 

Act XL 1851. 


Revenue autho- 
rities cannot de- 
mand to SCO re- 
cords. 


1904. The revenue authorities are not entitled to demand that the records of cases 
should be sent to them for inspection : but they may depute an officer to examine such re- 
cords with the permisbion of the court. Const No. 693. 


(a) It is an offence under the Mahomedan law for a dismissed officer to retain possession of the records ef his court, 
because they can in no case be considered as his property. See Hedaya, Book XX. Chap. 1. ** Of the duties of the 
Kazee.’* 
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!d05. Vakeels, baaristers, and attorneys of the suprema court, and their agents, or the 
parties themselves, or their authorised agents, should be permitted, under proper precautions, 
to have access to the records in criminal cases in which they are themselves concerned or 
engaged, and without requiring a petition for such permission on stamped paper. Letter of 
Nizamut Adawlut to Judge of the 24-Pergunnah8, No. 1580, November 26, 1852, 

1906. In 1831 the magistrates were authorized to destroy all the Persian records of 
their courts of a date prior to the 31st December 1815, except the proceedings in cases of 
commitment for trial before the court of circuit, and any other records which they thought it 
necessary to preserve. So in 1835 the magistrates in the lower provinces were allowed to 
destroy the Persian records of their courts of a date prior to the 31st December 1820, 
with the same precautions : and those in the Western provinces, who required more rtom in 
their record offices, were permitted to burn such papers in each case as were connected with 
the investigations of the police. And in 1850 the court sanctioned the destruction of ac- 
cumulated records of the magistrates* courts from 1830 to 1845 inclusive, but directed that 
all records of cases under Act IV. 1840 should be preserved. 0. 0. Nos. 88, 180, and 182 
fV. P, of vol. 2, and No. 35 of vol. 3, W. P, 

1907. Records of sessions trials generally of above twenty years* date ; and all records 
of trials of above ten years’ date in which the prisoners were acquittecl, or in which the period 
of sentence has expired ; and records of cases appealed to the sessions court of above five 
years’ date : may be unobjectionably destroyed, and should be destroyed from year to year 
to prevent accumulation. But individual cases and papers may be preserved on any grounds 
which appear to the judge sufficient ; and in cases of acquittal or expiry of sentence the final 
roobakaree should always be preserved, as well as the entire record of those cases in which 
accused parties are still eluding apprehension. C. O. No. 1527, December 8, 1854. W. P. 

1 908. Old records may be made over to magistrates for the purpose of manufacturing 
paper instead of being burnt. But due precaution must be used that the papers may not be 
misapplied ; and the papers should be torn into small pieces before they are removed from the 
record room. C. O. Government Bengal, No. 19, April 4, 1855. 

1909. When such records are made over to the jail by the revenue offices, they are 
to be paid for at the current market rate for waste paper. C. 0. Government Bengal, 
No. 23, June 15, 1855. 

1910. To prevent the specification of additional documents in applications for copies 
after their presentation and the passing of an order upon them, petitioners are to be required 
to mention in words the number of documents of which transcripts are required, and to insert 
the date of application immediately after the list of papers. C. 0. No. 132 of vol. 3. 

1911. When a deed has been once filed in court, it becomes a record, and a copy may 
be taken on the stamp prescribed for copies of records. Const. No. 428. 
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1912. Minutes recorded by the judges of the suddor dewanny and nizamut adawdut on Minutes orjudge* 
a question of general importance and submitted to government, are not to be considered as 
public documents ; consequently, copies should not bo granted to private individuals on their 
application. Const. No. 718. 
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1913. Whenever applications are made for copies of any letters from or resolutions 
passed by tlie nizamut adawlut, the applicants are to be referred to that court. This rule 
does not apply to the sentences of the court in criminal trials ; and in the Western provinces, 
it is applicable only to copies of letters, resolutions, and other orders recorded in the English 
language. C. O. Nos. 160, L. P. 207, W. P. and 218 W, P. of vol. 3.- 

1914. Individuals may make, for their private use and at their own expense, copies of 
judicial papers, with the permission of the court, on any paper which they prefer ; but if 
such copies are not made on stampt paper, they are not to be authenticated by the seal or 
signature of any court or public officer, and are not to be received as evidence in any court 
of justice, or in any public office whatever. Reg. XXVI. 1814, sect 16, cl. 4. 

1915. The above provision has not been repealed by the subsequent stamp laws. Const 
No. 408. 

1916. The prohibition contained in sect. 2. Reg. VIII. 1825, against the employment 
of others than the duly constituted officers of the court, need not be construed to preclude 
other persons than the regularly appointed officers of the court from taking copies of public 
documents, with the sanction of tlie officer presiding, for the use of private individuals, at 
the expense of those who employ them. Const. No. 407. Reg. III. 1829, sect 6. 

1917. The presiding officer of any court on application being made to him in the usual 
form for leave to take a copy of any recorded proceeding of his court, for the pur{X)se of being 
produced in evidence before her majesty’s supreme court of judicature, is (provided there 
be no special objection to granting the copy, in which case a proceeding to that effect should 
be recorded by the presiding officer) to direct such copy to bo made at the expense of the 
party applying for the same ; and is to permit the same, when made, to be examined with the 
original proceeding by the record-keeper or other person intended to be produced as a witness 
to the correctness of such copy ; and, if any commission shall have been issued out of the said 
supreme court to such presiding officer for the examination of such person, to examine him 
according to the tenor of such commission ; or, if the party applying for such copy is satisfied 
with such certificate, to certify under his hand that such copy is a true copy of the proceed- 
ing whereof the same purports to bo a copy. C. O. No. 45 of vol. 4, JL P. 

1918. The presiding officer of any court, on application being made to him in the 
usual form for directions for the production of any document in his court, which may be 
required to be produced in evidence before the supremo court, is immediately to record a 
proceeding declaring whether there is, or is not, any objection to the production of the docu- 
ment in question, and a copy of such proceeding is to be given to the applicant. The 
objection, whether arising from the pendency of any case to the decision of which the docu. 
ment is necessary, or other cause, is to be fully stated in the proceeding ; and the presiding 
officer is in that case to use his best endeavour to remove the objection by the decision of the 
suit, or otherwise, as speedily as may be practicable. If the presiding officer records that 
there is no objection to the production of the document in question, or if any recorded 
objection be afterwards removed, then upon service upon the record-keeper of a 
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duce9 tecum^ and on tender of his expenses, the record-keeper, or some subordinate officer 
commissioned by him, is to proceed with the document in question to Calcutta, and produce 
the same before the supreme court according to the exigence of the subpoena. C. O. No. 45 
of vol. 4, L. P, 

1919. The names of the heathen deities are not to bo prefixed to the proceedings or 
orders of the courts, or to any processes emanating therefrom. But tliis has no reference to 
petitions, documents, or papers of any kind, presented to the courts, in regard to which all 
interference is prohibited. C. O. No. 96 of vol. 3, L. P. 

1920. Act XXIX. 1837 gives the governor general in council power, by an order in 
council, to dispense either generally, or within such local limits as sliould seem meet, with any 
provision of any regulation of the Bengal Code, which enjoins the use of the Persian language 
in any judicial proceedings or in any proceeding relating to the revenue, and to prescribe 
the language and character to be used in such proceedings: and also to delegate this power 
to any subordinate authority. Accordingly, such power having been delegated to the gover- 
nor of Bengal, it was directed that, in the districts comprised in the Bengal division of the 
presidency of Fort William, the vernacular language of those districts should be substituted 
for the Persian in judicial proceedings and in proceedings relating to the revenue. C. O. 
S. D. A. No. 3, February 9, 1838. 

1921. The Oordoo language is the language of record in all proceedings and orders in 
the nizamut adawlut at the presidency, and it is to be wTitten in the Persian cliaracter. In 
criminal trials referred to that court, with exception to trials for the crime of thuggee, all 
papers which are not drawn up in the Persian or Oordoo language, are to be accompanied 
by translations In the latter. In districts in which the Oordoo language is current, it is to be 
written in the Nagri character. In districts in which either the Oordoo or the Bengalee is 
the current language, parties are to be allowed to present all petitions and pleadings in any 
language they think most suitable to their purpose ; but any document so presented, which 
is not written either in the Persian, Oordoo, or Bengalee, is to be accompanied by a transla- 
tion in one of those three languages. The same rule is applicable to futwas and bewustahs 
required from tlie law officers. The authorities in the Bengal districts are to correspond 
with each other in the vernacular language, and to employ the Oordoo in their correspon- 
dence with the courts of other districts. The same rule is to be observed, mutatis mutandis^ in 
Cuttack and the other provinces subject to the jurisdiction of the nizamut adawlut. C. O. 
S. D. A. No. 42, July 5, 1839. C. O. No. 112 of vol. 3, L. P. 

1922. In using the Bengalee language, the courts are to adopt a style equally removed 
from the colloquial and that employed by the pundits ; officers are to pay particular attention 
to this subject, and to refer their amlah to the Bengalee version of the Regulations of 1793, 
in regard both to the style, and the terms which usually occur in legal proceedings. C. O. 
No. 84 of vol. 3, L. P. 

1923. In the Western provinces, the use of Persian in all criminal proceedings, petitions, 
and writings of what kind soever, is to be wholly discontinued, and the Hindoostanee to be 
adopted in its stead. In criminal trials referrible to the nizamut adawlut, Persian transla- 
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tions of evidence recorded in the vernacular need not be transmitted : but it is the duty of 
session judges to transmit all proceedings they refer to, or send up on a call of, the court, 
written in a correct Oordoo style, and fair and legible character ; and to require the magis- 
trates, whenever uncommon words or obvious provincialisms occur in a record of evidence, to 
cause the mohurir at the time of taking it down to enter in the margin the corresponding or 
equivalent term in Persian. The stylo used must be clear and idiomatic ; and it is not suflS- 
cient merely to substitute a Hindoostanee for a Persian verb at the end of a sentence. 0. O. 
No. 26 of vol. 3, fV. P. 


Style of compo* 
fltion in Oordoo. 


1924. There are two styles of composition in Oordoo; one little distinguished from 
Persian, excepting in the use of Ilindee verbs, particles and inflections ; the other having a 
much freer use of ordinary Hindee words and made designedly as easy as practicable to 
persons not familiar with Persian. The latter is the style which without any needless 
or affected avoidance of well-established Persian words or expressions should be ha- 
bitually employed in all the public offices. Government Order, fV. P. No. 633 A, May 9, 


1854. 

Correipondence 1925. All proceedin<»s addressed to the assistant to the governor general’s agent station- 

with oliirors at Ua- * ° 

lareebagh, &c. ed at Hazareebagli or Lohardugga, are to be written in the Oordoo language. 0. O. S. D. A 
No. 27, November 23, 1838. 


Oordoo to be 1926. The Oordoo Hindoostanee, which is tho language most universally prevalent 

throughout India, and with which even the thugs of Lower Bengal must, from their wander- 
ing habits and practice of conversing with travellers from all parts of the country, be well 
acquainted, is to bo used by all tho officers employed in the investigation of charges for 
thuggee. C. O. No. 241 of vol. 2. 


Lan^age to be 
U8ed ia cases in 
which Europeans 
are concerntfd. 


1927. All processes issued to an European defendant should be in the ordinary language 
of the court and in English. Such person filing his pleadings and petitions in tho vernacu- 
lar on the prescribed stamp may be permitted to add translations thereof in English on 
unstempt paper : but it is no part of tho duty of the court to furnish him with translations ; 
he must procure a person duly qualified to interpret for him. The deposition of an European 
witness must be recorded in English, and a vernacular translation made by the court and 
annexed thereto. Const. No. 1035. 
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1928. When the period, within which an appeal should be lodged or any official act 
done, consists of days or weeks, the full number of days or weeks mentioned in tho order is 
to be allowed, exclusive of the day on which the order is passed ; and when a month or 
year is mentioned, it should be reckoned according to the English calendar, that is to say, the 
month should not be invariably reckoned at thirty days, and the year should comprise 
twelve English calendar months. 0. O. No. 158 of vol. 3. 

1929. All references which are made for the opinion of the advocate general on points 
of English law are to be submittesj tlirough the nizamut adawlut. 0. O. No. 133 of voL 3. 

1930. All references regarding chemical questions and operations on account of go- 
vernment, are to be made to the professor of chemistry, medical college, Fort William, who 
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is privileged to issue and receive letters connected with liis department free of postage. But 
such references are to be limited to cases of urgent necessity, in which the local medical 
officer cannot afford the required information, and to doubtful cases of poisoning, &c., 
regarding which there is need of information for directing the researches of the police. 

Magbtrates are not to call upon the chemical examiner to make affidavits before one of the 
magistrates of Calcutta, regarding any matter referred for examination, as such affidavits are 
not legal evidence. 0. O. Nos. 1 10, and 146 of vol. 3. In such cases ordinary recourse 
should be had to the local professional agency on occasions needing an analytical detection 
of poison in substances or human subjects. 0. O. No. 1282, October 10, 1854. fT. P. With 
this view tests and apparatus for medico-legal investigations have been forwarded to the civil 
surgeons at Benares, Mirzapore, Allahabad, Cawnpore, Meerut, Delhi, Agra, Bareilly, 

Moradabad, and Saugor ; and magistrates requiring professional agency for the detection of 
poison should forward the suspected articles to the magistrate of the nearest of those districts. 

0. O. No. 1550, November 17, 1855. W. P. 

1931. Officers, forwarding to the examiner substances for cliemical examination, are to DetaUgofthe 
furnish him with every detail that can be obtained both from tlie civil surgeon and those 
persons who depose to the facts of the case. C. O. No. 129 of vol. 3. C. O. Sup. Pol. L. P. 

No. 6 of 1843. 
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1932, No English stationery of any kind is to be charged for in contingent bills, as 
such articles are to be obtained by indents upon the government stationery office, which are 
to be drawn out in printed forms supplied by the superintendent. All differences, which 
may arise between the superintendent and indenting officers arc to be referred for the 
decision of the board of revenue. As a general rule all indents should be annual ; and 
from all offices above Allahabad should be despatched by the 1st May, from other offices 
by the 1st October. On the receipt of packages, they are to be opened and their contents 
counted before the head of the office or his assistant. Complaints as to the quality of sup- 
plies received should be accompanied by an average sample of the article complained of, 
duly attested by the complaining officer, and the marks on the packages are to bo reported. 
If good articles have been damaged in transit, the cause should bo noted. Articles may 
be purchased on the spot, only when indispensable ; and supplies should be borrowed from 
neighbouring offices. The actual expenditure on country paper, and other articles not 
supplied on indent, is to be included in a monthly bill, and forwarded to the superintendent 
Care is to be taken to prevent the use of government stationery in any other than the 
public service. Tho stores should be kept under lock and key of a responsible writer in 
the office, whose name is to be attached, in addition to that of tlie indenting officer, to all 
indents. A book is to be kept of all issues of stationery ; and such issues are to be acknow- 
ledged therein by the signature of the person who takes tho articles. Packing cases 
received from the stationery office are to be sold, and tho proceeds credited to the superin- 
tendent Government Order, Z. jP. and W. P. April 1851. 

1933. All paper used in the courts is to be properly prepared for the purposes of 
record, such materials being used in the manufacture as will render it proof against the 
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proof As^Qft the 
attacks of insects. 
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Indent for forms 
of criminal process. 

* Similar forms 
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under C. O. No, 
‘i, January \9y 


attacks of insects. Arrangements maj be made bj the different offices with the courts for a 
regular supply of jail-made arsenicated paper to the several judicial and police officers 
stationed in tlio interior of the district ; and where the local jail may not be able to furnish 
a sufficient quantity, it may perhaps be possible to procure it from an adjacent district with- 
out greatly enhancing the cost. It might be desirable to encourage private paper-makers ; but 
proper precautions should be taken to prevent the substitution of turmeric for yellow arsenic, 
the ai)pearance being similar, but the difference easily discernible to the smell or taste. C. O, 
S. D. A. No. 19, May 12, 1854. 

1934. No charge whatever is made for forms printed at the government lithographic 
press. Whenever an officer requires lithographic forms of any description, he is to apply 
direct to the superintendent of the government press for them, and not through the nizamut 
adawlut; but he is to indent for those forms only which have been approved of by the court. 
Such forms are kept in readiness ; but, if it is inconvenient to wait for them, the statements 
are to be drawn out in precisely the same forms as those issued from the court : and no alter- 
ations should, on any account, bo made in any form directed by the court to be used, except 
with their express permission. C. O. Nos. 118, W. P. 136, para, 15, and 235, Z. P, of vol. 2. 

1935. Officers indenting on the government lithographic press for forms of statements 
&c., are to forward to the superintendent, with their indents, a specimen of the smallest size 
of paper on which the forms may be executed without material inconvenience. C. O. 
No. 121, repeated in No. 169 of vol. 3. 

1936. The court circulated a set of forms of criminal process;* for a three months’ 
supply of which the magistrates arc directed to indent upon the Secundra Orphan Press 
throuf^h the court. The number of the English version of the forms indented for will of 
course depend on the average number of European defendants and witnesses summoned 
before the criminal courts. For the sake of convenience the registered number of each form 
is given in the annexed indent. 

Form of indent 


No. of process. 


1 

2 

3 

4 
6 
6 

7 

8 
9 

10 

11 

12 

18 

14 

16 

16 

17 

18 
19 


Number of copies REauiREO for 8 months’ supply. 


Registered No. 

English 

Regbiered No. 

140 


169 

141 


160 

142 


161 

148 


162 

144 


168 

145 


164 

146 


166 

147 


166 

148 


167 

149 


168 

150 


169 

151 


170 

162 


171 

163 


172 

154 


178 

155 


174 

156 


176 

167 


176 

168 


177 


Oordoo. 


C. O. No. 1264, September 3, 1855. fF. P. 
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1937. An indent is to be submitted, in the following form, to the register of the nizamut 
adawlut, on the Ist October of each year for such forms of statements, warrants, &c., usually 
supplied to the local authorities from that office, as will be required for the ensuing year. 


Indent for lithographed forms for the year 1848. 

Description of form. 

No. last applied for. 

No. in store on 1st 
October 1847. 

No. now indented 
for. 






C. O. No. 26, July 9, 1847. L. P. 


1938. Whenever there is occasion to require the aid of establishments of a contingent 
and temporary character, officers are to submit, in every practicable case, and when time 
will admit of it, a statement of such extra charges, in order that they may be sanctioned by 
government before they have been actually incurred. C. O. No. 86 of vol. 4. i. P. 

1939. It is so injurious to tho service that men, who have been dismissed for miscon- 
duct from one department, should be considered eligible for re-employment in any other 
department, that such practice must be entirely discontinued. It is a wliolesomc check upon 
negligence and dishonesty for tho servants of government clearly to understand that probity 
and diligence are the only means of retaining employment under government. Despatch of 
court of directors. No. 27, July 10, 1850 in C. O. Sup. Pol. L, P, No. 11 of 1850. G. O. 
No. 46 of vol. 4. L. P. 

1940. The foregoing rule was not intended to apply to cases of inaptitude for some 
particular branch of occupation, to which a native servant may have been originally appointed, 
and from which it may have been necessary on that account only to displace him. 0. O. 
Sup. Pol. L. P. No. 12 of 1851. C. O. No. 75 of vol. 4. 

1941. The countersignatures by civil officers of plans and other documents relating to 
public works, is not to bo deemed as implying a tacit approbation or confirmation of the 
statements contained in the documents to which they are affixed. A separate heading is to 
be introduced in all documents requiring countersignature for the remarks, if any, of civil 
functionaries, and when they have none to make for the simple record of the fact : but such pa- 
pers are not to be detained unnecessarily ; and, for the purpose of ascertaining upon whom the 
blame of delay should rest, the executive engineers are to bl required invariably to note the 
dates of dis[iatch, and civil officers those of receipt and return. C. O. No. 222 of vol. 3. L. P. 

1942. In the case of delays in the executio^of repairs and alterations of public build- 
ings, it is the duty of the magistrate, or other public officer to whose department the work 
belongs, to report the circumstances to government, in order that measures suitable to the 
exigency of the case may be taken. C. 0. No. 253 of vol. 1. 
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1943. The commissioners of revenne and circuit, [and executive officers when on 
duty at stations not their head quarters], are allowed to occupy the circuit houses when 
not required by officers holding criminal sessions. The session judge may also authorize the 
temporary occupation of those houses by persons employed on the public service, under the 
express condition that they uniformly vacate them when required for the above-mentioned 
officers. This indulgence is not to be extended to persons wishing to occupy cutcherries or 
any other public buildings in the judicial department, and the magistrates are strictly prohi- 
bited from allowing any individuals to occupy such buildings for their personal accommoda- 
tion. On the occurrence of any extraordinary emergency which appears to warrant a tem- 
porary exce{)tion from this rule, the magistrates are to apply for the previous sanction of 
government through the session judge, explaining the cause of the emergency, and specify- 
ing the period for which the indulgence is solicited. C. 0. No. 196 of vol. 1. 

1944. The custody of the circuit houses at out-stations, when not in use, remains with 
the magistrates who are to arrange for the purpose from the general establishments at their 
disposal C. 0. No. 1573, Nov. 20, 1855. /(’. P. 


No more circuit 1945. It wos determined by government in 1829 not to build circuit houses at stations, 

bouses to be built. •. a.. 

where they had not then been erected ; and commissioners of circuit were directed to find 
tlieir own accommodations at such places. C. 0. No. 35 of vol. 2, 

in^s*^beiofe^pur^* 1946. No building is to be purchased for public purposes without the previous survey 
and report of the executive officer of the district. Extract from despatch of the court of 
directors No. 13 of 1849 in C. 0. Sup. Pol. L, P. No. 6 of 1849. 


ThatchoU houses. 1947. No thatched housGs are to be erected contiguous to public buildings without a 
reference to the officers of the department under whom such buildings may be. C. 0. 
Sup. Pol. L. P. No. 2 of 1851, 
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1948. Documents and papers, which have come into the possession of officers officially, 
are in no case to be made public, or communicated to individuals, without the previous 
consent of the government to which alono they belong. The officer in possession of such 
documents and jiapers can only legitimately use them for the furtherance of the public service 
in the discharge of his official duty ; and it is to be understood that the same rule which 
applies to documents and papers, applies to information of which officers become possessed 
officially. Govt Notification, August 30, 1843. 

1949. The superintendent of police will, under the above notification, bring to the notice 
of the government all instances in which he concludes that information procured officially has 
been afforded to public journalists, or the editors of periodical publications, by the officers 
employed in the police or thuggee departments. C. 0. Sup. Pol. Z. P. No. 11 of 1844. 

1950. Public notifications of general importance should be sent for publication to the 

vernacular gazettes, as the best means of grong them a wide currency among the natives. 
C. 0. S. D. A. November 19, 1841. ^ 



BOOK I.— CHAWBB TI.— SBOTION 11.— OTAMVa. 


351 


SECTION II. 

OP STAMPS. 

1951. Duties on law papers are to be levied at the rates and in the manner prescribed 
in the following schedule B ; and no papers are to be filed, exhibited, received, or admitted 
in any court of judicature, of the description stated in the schedule to require a stamp, unless 
the same is duly stamped. Heg. X. 1829, sect. 17. 

1952. Bail-bonds, mochulkas, recognizances, security-bonds, (hazir or fial zamin) 
whether of specified amount, or with a penalty of a specific sum of money, or of indefinite 
amount, when furnished and filed under special order of a court of justice, civil or criminal, 
or of any officer exercising judicial powers, — are to be charged as petitions to the court or 
authority ordering the same. — Exemption. Mochulkas taken on the release of prisoners 
from the foujdaree jail ; and mochulkas and recognizances taken from prosecutors and 
witnesses to secure attendance at criminal trials. Reg. X. 1829, sched. B, art. 1. 

1953. Security-bonds taken by police officers are to be drawn out on plain paper. 
Const. No. 710. 

1954. Copies of judicial proceedings, of accounts, statements, reports, or the like, filed 
on record and taken out for use or reference, or when left on proceedings in place of originals 
withdrawn — are to be charged per sheet, 8 annas. Each sheet is to be of a size not exceeding 
that fixed for copy paper (No. 3 of the stamp office), and is to be written on one side thereof 
only. Reg. X. 1829, sched. B, art. 3. 

1955. Under the rules laid down in this schedule, both the applications for copies, and 
the copy itself, are to bo on stamped paper; but the stamp assigned for the apjdication is not 
in every case to be of the same value as that required for the copy. Const. No. 773. 

1956. Mokhtarnamahs, wakalutnamahs, and other powers, required to be filed for the 
conduct of suits, or of proceedings of any kind, ponding before the native courts of judicature 
— are to be charged as prescribed for petitions presented to those courts. — Exemption. 
Mokhtarnamahs executed by native officers and soldiers, belonging to the regular corps on 
the military establishment of the presidency of Fort William. Reg. X. 1829, sched. B, 
art. 6. 

1957. Petitions, durkliasts, and applications, in relation to matters pending before the 
undermentioned authorities in their official capacities, when not otherwise specified or 
provided for in the schedule, are to be charged — if addressed to a magistrate or joint magistrate, 
per sheet, 8 annas; — if to a comihissioner of circuit or session judge, one rupee ; — if to the 
nizamut adawlut, per sheet, two rupees. — Exemptions. All cliarges and informations respect- 
ing crimes not bailable by the regulations. Petitions from prisoners, convicts, persons under 
examination, or otherwise in duress, or under restraint of the court or its officers. Petitions 
of appeal presented to magistrates against chokeedaree assessment. Communications made to 
magistrates in regard to police matters not intended for record. Reg. X. 1829, sched. B, art. 7. 
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Bail.boDd<(, mo. 
chulkas, security - 
bonds. 


Sernritv-bnnds 
taken by police 
officers. 

Copies. 


Both the applica. 
tion and the ropv 
must be on stamped 
paper. 


Mokhtarnamahs . 


Petitions, 



852 


OF EULB8 OF OFFICB. 


How far petitions 
may be received on 
unstampt paper. 


If the matter 
canuot be comprls- 
ed m one sheet. 

How far pn^^on- 
ers may petition 
on unstampt paper. 


Razeenamahs. 


\pplications for 
payment of money 
deposited m court. 


Size of stflmpt 
paper to be used 
under the above 

rules. 


Rules refrardinff 
destruction of filed 
stampt papers. 


1958. Only such petitions on unstampt paper, as are allowed by the regulations, should 
be filed on record : and, as a general rule, petitions required to be presented on stampt paper 
should not be read, unless so presented ; but the magistrates may exercise their discretion in 
particular cases, where sufficient reason appears for the petition not having been presented on 
the required stampt paper. Const No. 247. 

1959. When the whole matter of a petition of plaint or appeal cannot be comprised in a 
single sheet of stampt paper, the additional sheets need not be on stampt paper. Const No. 870. 

1960. The above exemption in favor of persons under duress is to be construed to allow 
prisoners confined under civil process to petition on plain paper only in matters relating to 
their treatment in jail; and persons confined under criminal process, in matters relating to 
their treatment in jail, and the case in which they are confined. C. O. S. D. A. No. 17, 
May 28, 1830. 

1961. Razeenamahs, raf&namahs, sulhnamahs, or the like, that is to say — any written 
application, whereby, or according whereunto, a suit pending in a civil court is to be adjusted, 
or is capable of adjustment without argument in court, and award of the presiding judge, or 
other officer, — are to bear the stamp required for a pleading {a) in the court wherein it is filed. 
Reg. X. 1829, sched. B, art. 10. 

1962. Applications for the payment of money deposited in court must in every case be 
made on stampt paper as a record, unless a specific order has at the same time been passed for 
the payment of the amount. Const. No. 1093. 

1963. It is competent to judicial officers, subject of course to the control of the sudder 
court, to lay down as a rule of court, or of their respective cutcherrics, the size and descrip- 
tion of paper to bo used for petitions, or for other documents and records of their office, when 
there is no provision on tlie subject in the regulations for the department Under this rule 
it is directed that the size No. 4 of the stamp office is to be that used for the purposes speci- 
fied in the articles quoted above from schedule B. Reg. X. 1829. C. O. S. D. A. No. 66, 
August 10, 1832. 

1964. The following rules are to be observed in regard to filed stamps. All stamps 
filed, and not liable to be returned, are to be punched. In old cases the duty is to be per- 
formed by the serishtadar of the zillah court, or magistrate’s office, but under the super- 
vision of the judge or magistrate. In pending cases, the punching is to be effected by the 
same officer after decision, and before consigning them to the record office. Stamps which 
may be now filed, will be punched by the serishtadar or other officer receiving them ; and 
judges, and magistrates, joint, assistant, and deputy magistrates of all grades, when signing 
the order for filing are to see that the rule is observed. Blank stamps, which are filed to 
make up for deficient value of any petition, are to be destroyed by the judge or magistrate, and 
a certificate of the fact is to be endorsed on the principal stamp after decision of the case, and 
before consigning it to the record office. C. 0. No. 94 W, P. and No» 98 Z. P« of vol. 4. 

(a) The only pleadings in crii^inal courts are petitions : the stamp therefore required in the magistrate’s and inferior 
courts must be eight annas. 
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OF THE POLICE AND MINISTERIAL OFFICERS, LANDHOLDERS, 

AND JAIL. 

CHAPTEll 1. 

OF THE SUPERINTENDENTS OF POLICE. 

1965. A superintendont of police was first appointed, under Reg. X. 1808, for the 
divisions of Calcutta, Dacca, and Moorshedabad ; and under Reg. VIII. 1810 similar arrange- 
ments were adopted in Patna, Benares, and Bareilly. But these offices were abolished by 
sect 7, Reg. I. 1829, because it appeared expedient and necessary to place tho magistracy 
and police, and the collectors and other executive revenue officers, under the superintendence 
and control of commissioners of revenue and circuit, each vested with the charge of such 
a moderate tract of country, as might enable them to be easy of access to tho people, and 
frequently to visit tho different parts of their respective jurisdictions.’’ Subsequently, under 
Act XXIV. 1837 tho governments of the Bengal presidency were empowered to appoint 
superintendents of police for their respective territories, or for any parts thereof, and in 
such cases the commissioner of revenue was to cease to exercise any powers in regard to 
the magistracy and police. At present there is no superintendent of police in either the 
Lower or the Western provinces; but the commissioners of revenue and circuit exercise all 
the powers, with which the superintendents of police have been invested, by the above-men- 
tioned and other regulations, under tho following rules. 

1966. The primary object of the appointment of tho superintendents of police being 
the apprehension of dacoits, kazzaks, thugs, budhucks, and other descriptions of public 
offenders, guilty of the commission of robberies and other crimes by open violence, they are 
from time to time to proceed into the different zillahs comprised within the limits of their 
jurisdiction, according as they may deem necessary and proper, or as the government may 
direct : — provided, however, that this is not to be construed to prevent them from exercising 
the full powers of their office throughout the whole extent of their jurisdiction, in whatever 
part of it they may at any time be resident.(a) Reg. VIIL 1810, sect. 4. 

(a) CommissionorB are expected to visit the interior of the several districts under their authority, during the temperate 
season of the year ; and must be prepared at all times to proceed to any part of their jurisdiction, when ciroumstancos ap- 
pear to require their presence. Govt. Order, July 7, 1829. 

4 S 
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coMtonrty irfor^ Superintendent to keep himself constantly informed, by 

ed of the actual communication ■with the local magistrates, with the darogahs of police, and with the 

state of the police. p' • Cxt. i 

zumeendars and others, and by every other practicable means ot inquiry, oi tne actual state 
of police, in the several zillahs comprised within his jurisdiction ; and to submit to govern- 
ment any information respecting the prevalence of public offences in any of those zillahs, 
or on other points appearing to him to require the interposition of government. Eeg. VIII. 
1810, sect. 5. 


His process how 
to be executed. 


Ilc«iiHtanoe to it 
how puiiibhublc. 


19()8, The superintendent of police is empowered to execute Lis warrants, and other 
j)rocess, in the form prescribed by the regulations, either by means of his own officers, 
or througli the local authorities, as he judges proper. The magistrates, and all persons 
acting under them, are required to aid and support the officers of the superintendent of 
police in the execution of any warrant or other process issued by him, under his seal and 
signature ; and resistance to any process so issued is punishable in like manner as provided 
by the regulations for resistance to the process of a magistrate. Reg. X. 1808, sect 6. 


Scnb nrr may bo 1969. Tho Superintendent of police is competent to pass sentence against any person, 
pavseii by hiuisoif. jurisdiction, who is convicted before him for resistance to the execution of 

a legal process issued by him under tho above rule ; and also against all persons apprehended 
by and proved guilty before him of any offence, pimishablo under the existing regulations by 
the magistrates. Const No. 98. 


roncurront jiir- 1970. The superintendent of police is to possess a concurrent jurisdiction with the 

i'-clicMoii with ma- , -rkv 

pisirntes. Several magistrates within las jurisdiction. Reg. X. 1808, sect 5. 


Ho may certify 
bi<i «ciitcnros to the 
mapisirato for exo- 
cut lou. 


So, in comifilt- 
ments made by 
him to the scs- 
sions ; and the ma- 
pistratc is to su- 
perintend tho con- 
duct of the prose- 
cution. 


But the superin- 
tendent may carry 
his own sentences 
into effect, or su- 
perintend the pro- 
isecution of his own 
commitments. 


1971. The superintendent is competent to certify all sentences passed by himself on 
offenders, in cases in which such sentences cannot conveniently bo carried into effect un- 
der his immediate directions, to the magistrate of the district in which the offence has been 
committed ; and the magistrate, to whom such application is addressed, is authorized and re- 
quired to carry the sentence of the superintendent into execution, in the same manner as if 
it had been passed by the magistrate liirnsclf. Reg. III. 1812, sect, 5, cl. 1. 

1972. In cases in which persons are committed or held to bail by the superintendent of 
police for trial before the sessions court, and he is not conveniently able to superintend the 
conduct of such prosecutions himself, it is competent to him to certify the order regarding 
the trial to the magistrate of the district in wliich the offence is alleged to have been com- 
mitted ; and the magistrate, on receipt of such application, is then to superintend the 
conduct of the prosecution before tho sessions court in tho same manner as if the accused 
party had been committed or held to ball by the magistrate himself. Reg. III. 1812, 
sect. 5, cl. 2. 

1973. Provided, however, that nothing contained in the preceding clauses is to be 
construed to prevent the superintendent of police from causing sentences passed by him 
under the regulations being carried into effect under his immediate directions, or from 
‘ superintending the conduct of prosecutions against persons committed or held to bail by 

him for trial before the sessions court, in cases in which be deems it advisable to execute 
those duties himself. Reg. III. 1812, sect. 5, cl. 3. 
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1974 . Should the superintendent of police, on visiting any district of his jurisdiction, 
deem it advisable to take under his immediate charge, for the purpose of exercising tem- 
porarily the powers of magistrate, any police thana or thanas of such district, he is to make 
the necessary application for that purpose to the local magistrate, who is to comply with 
all requisitions to that effect from the superintendent of police without awaiting any specific 
orders from government. Reg. XVIL 1816, sect. 12, cl. 1. 

1975. In such case the superintendent of police is to exercise llie same powers as are 
vested in the magistrates with regard to the removal or suspension of any of the police 
officers attached to the thanas, of which the superintendent takes charge under the forego- 
ing clause ; and the magistrate is not authorized, without the special sanction of govern- 
ment, to exercise any concurrent jurisdiction in such thana or tlianas, except in the cases 
provided for in sect. 16, Reg. XXII. 1793; sect. 15, lleg. XVII. 1795; and sect. 16, 
Reg. XXXV. 1803 [i. e, cases in which a magistrate empowers his police to apprehend 
persons in another jurisdiction, when the offence was committed within liis own jurisdiction, 
or when the offender was actually within his jurisdiction at the time when the charge was 
preferred against him: v. para, 188]. Reg. XVII. 1816, sect. 12, cl. 2. 

1976. The superintendent of police, in his capacity of magistrate, is equally subject 
to the control of the sessions court with other magistrates; and warrants and orders of the 
sessions court may be issued to him in like manner as they are usually issued to the magis- 
trates. Const. No. 82. 

1977. A commissioner of circuit was informed tliat ho was not competent, in that 
capacity, to fine a person under sect. 5, Reg. VIII. 1825 [which provided for the punishment 
of persons bringing false and malicious charges against an Europc^an public officer, but is 
repealed by Act XXVI. 1839]; but that, with regard to a coniphiint against the nazir and 
peons of the magistrate’s office, he possessed, as superintendent of police, the powers of magis- 
trate in the punishment of false and malicious complaints. Const. No. 751. 

1978. The superintendent of police appointed under this Act is to exercise all tho 
powers vested in the commissioners of circuit by sect 3, Reg. 1. 1829 [/. e, the powers for- 
merly vested in the courts of circuit] in regard to the appointment, suspension, and removal 
of any ministerial or police officer, subordinate to any magistrate or joint magistrate; and 
such orders of the superintendent of police are not open to revision by tho nizamut adawlut. 
Act XXIV. 1837, sects. 4 and 6. 

1979. The superintendents of police are competent to remove or appoint any minis- 
terial officer employed upon their respective establishments, whenever they see sufficient 
cause ; and all such appointments and removals are final. Reg. XVIL 1816, sect. 10. 

1980. Tho superintendent of police is authorized to make an application to be furnish- 
ed with a copy of proceedings in trials by the sessions courts, and it is incumbent on those 
courts to comply with such applications. Const. No. 141. 

1981. The superintendent of police is authorized to correspond, either publicly or 
secretly, with the officers of government in every department, upon subjects connected with 
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tendent, and to discharge of tho duty committed to him : — and all public oflScers are directed to furnish 

the superintendent with any information they may possess upon such subjects ; as well 
as generally to co-operate with him, and to afford every assistance in their power to enable 
him to accomplish tho objects of his appointment. Keg. X. 1808, sect. 7. 

1982. Magistrates are enjoined to afford every aid and co-operation to the superinten- 
dent of police, and his officers, in the discharge of the duties vested in them ; and the differ- 
ent provincial courts are, in like manner, required to give every support to tho superinten- 
dent and his officers, which is consistent with the principles of justice and the general 
regulations. Reg. VIII. 1810, sect. 6. 


Magistrates to 
send wookly re- 
ports of heinous 
offences under in* 
vestigation. 


He is to com- 
municate immedi- 
ately with govern- 
meat. 


1983. Magistrates are to communicate freely with the superintendent of police, either 
privately or publicly, on the subject of gang-robbery ; and are to make weekly reports in 
English of the progress made in the investigation of any dacoity attended with murder, tor- 
ture, wounding, or other aggravating circumstances. This rule is also applicable to all 
murders, homicides, burglaries and thefts attended with murder or by drugging, and to 
affrays with homicides. C. O. Sup. Pol. X. -P. No 2 of 1839, and No. 1 1 of 1851. 

1984. Tho superintendent of police is to communicate immediately with government, 
through the secretary, upon all matters connected with his office ; and is to act under such 
instructions as are, from time to time, transmitted for his guidance by the order of govern- 
ment Reg. X. 1808, sect. 8. 


All conrespon- 
dcnco of the ma- 
gibtratcs with go- 
vernment regard- 
ing matters of po- 
lice is to be con- 
ducted through the 
huperiutondout. 


1985. All correspondence of the magistrates relative to the strength, distribution, or 
expense of the police establishments, whether temporary or permanent, or respecting any 
alteration of police stations, or of their local boundaries, and generally all correspondence 
of those officers with tlie government which has reference to arrangements on matters of 
police, is to be conducted tlirough the office of the superintendent of police. Reg. XVII. 
1816, sect. 13. 


The superinton- 1986. The Superintendent of police is also to bo considered under the general autho- 
gonerii '^mitho^ity rity of tho nizamut adawlut, in all matters relative to the police ; and upon any point not 
adawiut?*^”^'^^ expfessly provided for by the regulations, or by the orders of government, is to bo guided 

by the instructions of that court. Reg. X. 1808, sect. 9. 


Annual state- 1987. The annual Statements for the Superintendent of police are to be prepared and 

despatched so as to roach his office by the end of January at latest. 0. O. Sup, Pol. X. jP. 
No. 11 of 1851. 
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SECTION I. 

OF THE POLICE ESTABLISHMENTS. 

1988. The police of the country is under the exclusive charge of the oflSccrs appointed 
to tho superintendence of it on the part of government Tlie landholders and farmers of 
land, who were bound to keep up establishments of thanadars and police officers for the 
preservation of the peace [previous to December 1792, v. para. 31], are prohibited enter- 
taining such establi3hmcnts.(a^ Reg. XXII. 1793, sect. 2. 

1989. Tho magistrates were required to divide their respective zillalis, including the 
rent free lands, into police jurisdictions : each jurisdiction to be ten coss square, except where 
local circumstances rendered it advisable to form all or any of the jurisdictions of greater 
or less extent : tho guarding of each jurisdiction to be committed to a darogah, or superinten- 
dent, with an establishment of officers: the darogahs with their establishments to bo stationed 
in tho centre of their respective jurisdictions unless for special reasons it was thought expe- 
dient In particular instances to fix them in any other situation; and the jurisdictions to be 
formed in such manner as to bring the principal towns, bazars, and gunjes, in the centre of 
them, that the police establishments might serve for the protection of these principal places, 
as well as the circumjacent country : the police jurisdictions to be numbered, and to be named 
after the places in which the darogahs and their establishments were stationed. Reg. XXII. 
1793, sects. 4 and 5. 

1990. The magistrates are not to change the names or numbers of the jurisdictions, 
nor to alter the limits of them, without the sanction of government. Reg. XXII. 1793, 
sect. 5. 

1991. The magistrates of the cities of Patna, Dacca, and Moorslicdabad, were required 
to divide the cities and the places adjacent, subject to their respective jurisdictions, into 

(a) This prohibiUon does not extend to any district included in tho jurisdiction of the magistrate of tho Jungle Mahals, 
the police of which, subject to the control of the magistrate, has been or may be committed to the zumeendar, or to tho 
manager of a zumeendarco. It Is also declared inapplicable to any landholder, or to any farmer or manager of land, whom 
government authorizes to entertain an establishment of police officers, whether in tho Jungle Mahals, or in any other 
mahal or district whatever. In such cases particular rules arc provided for the zumeeudars ; and government has the power of 
extending them, either in whole or In part, to any other mahals, the police of which is entrusted to a zumeendar, or other 
landholder, or to a Ceurmor or manager of land. See sects. 5 and 6, Reg. XVIII. 1805. Such zumeondars are to bo guided 
also by the rules of Reg. XX. 1817, as fiir as they are appUcable to their duties, as chief police officers. See cl. 3, sect. 33, 
Reg. XX. 1817 (jpara. 1997). 
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wards ; each ward to be guarded by a darogah with a proper establishment. Reg. XXII. 
1793, sect. 26. 


The name* and 19^2. The wards were to be numbered and named; and the magistrates are not to 
wiu^*me°nottobe change the names or numbers of the wards, or alter their limits, without the sanction of 
chaoKed. government Reg. XXII. 1793, sect 27. 


Rules for pabol- 
\n^ the wards 
throughout the 
night. 


Patrols to ho 
furnished with 
horns. 


1993. The jemadars of the establishments, with one half of the establishments, are to 
patrol their respective wards without intermission from sunset until 12 o’clock at night 
The darogahs with the other half of their establishments are to patrol their respective 
wards witout intermission from 12 o’clock at night until daylight The patrols are to 
move about as silently and with as little noise as possible, that thieves and other disorder- 
ly persons may never be apprized of their approach. The patrols of the several wards 
are to be furnished with a singharah or horn, which they are to sound when they meet with 
robbers or other persons guilty of a breach of the peace, and have occasion to give the alarm 
to the other patrols or to the inhabitants of the ward that they may co-operate to the appre- 
hension of the offenders, but not otherwise. Reg. XXII. 1793, sect. 29. 


Mahniindar and 1994. To assist tliG darogalis in obtaining the earliest intelligence of any robbers or 
{I!)mTed other offenders that are conc(‘aled, or have taken up their residence within their respective 

wards, a mahalladar and nialialladarin are to bo appointed to each ward, subject however to 
the orders of the darogahs, to whom they are to convey immediate information of any 
offenders that are found in their respective wards. Reg. XXII. 1793, sect. 30. 


City police to be 
LMiulrd by Reg. 
XX. 1817, indis- 
rharpo of general 
dutlU!). 


North West 
Provinces. 

The* charge of 
Iho police vested 
in uhom* 
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TOlico are to be 
rurnishod with co- 
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the rules of, Reg. 
XX. 1817. 


The division of 
the xillah into po- 
lice jurisdictionsi 


1995. The police officers appointed in the cities and towns are to be guided, in tlieir 
discharge of the general duties of police, by the rules prescribed in this regulation for the 
guidance of the darogalis of police, as far as the same are applicable, and in the special 
police duties of the cities and towns by the rules in force which relate to the police of the 
cities and towns. Reg. XX. 1817, sect. 34. 

1996. Tlie charge of the police of the country, throughout the province of Benares, the 
ceded and conquered provinces, and Bundlecund, is vested, subject to the control of the 
magistrates, in the officers who are appointed to the superintendence of it on the part 
of government, and subordinate to them in the landholders, and farmers of land, who by 
tlieir engagements are responsible for the preservation of the peace within the limits of their 
respective estates and farms. Reg, XIV. 1807, sect. 4. 

1997. Copies of Reg, XX. 1817 are to be furnished to all zumeendars, or other land- 
holders or managers of estates, entrusted with the management of the police ; and such 
zumeendars, or other landholders or managers, are to observe the rules therein prescribed 
as far as the same are applicable to their duties as chief police officers. Reg. XX. 1817 
sect. 33, cl. 3. 

1998. The several zlllahs in those provinces were to be divided into compact police 
jurisdictions, including indiscriminately the estates of huzoor tuhseel landholders, and of 
mahals paying revenue through a tuhseeldar, as well as lakhiraj lands of every denomina- 
tion held exempt from the police assessment. Reg. XIV. 1807, sect 5, cL 1. 



BOOK n.— CHAPTEB II. — SECTION I. — POLICE ESTABLISHMENTS. 


359 


1999. The police jurisdictions are of two descriptions. First, such as are established 
at the station where the civil court is held, and wliicli are to be denominated the sudder 
police jurisdictions.” Secondly, such as are established at any place not being the station 
where the civil court is held, and which are to be denominated the " mofussil police juris- 
dictions.” Reg. XIV. 1807, sect. 5, cl. 2. 

2000. The sudder police jurisdiction was to comprise tlie city or town, at which the 
civil court was held, together with such part of the suburbs and environs, as it was judged 
expedient to place under tho superintendence of a cutwal with an establishment of darogahs, 
jemadars, burkundazes, and chokeedars or other watchmen, proportionate to the extent 
and population of the jurisdiction. Reg. XIV. 1807, sect. 6, cl. 1. 

2001. The mofussil police jurisdictions were respectively to comprise a considerable 
town or gunj, at which the superintendent of tho jurisdiction was to be stationed, together 
with such part of the adjacent country as it might be deemed advisable to place under the 
superintendence of a darogah, with an establishment of jemadars, burkundazes, chokeedars 
or other watchmen, proportionate to the extent and population of each jurisdiction. Reg. XIV. 
1807, sect. 6, cl. 2. 

2002. In proposing a distribution of mofussil police jurisdictions, and the requisite 
establishments for them, the magistrates were required to attend as much to tho popula- 
tion, and number of towns, villages, and other inhabited places, as to tho extent of country ; 
but the latter was in no instance to exceed ten coss square for any one police jurisdiction, 
unless peculiar local circumstances appeared to require it. Reg. XIV. 1807, sect, 6, cl. 3. 

2003. If the principal town or gunj, included In any mofussil police jurisdiction, from 
its extent and population appeared to require a cutwalce establiblnncnt ; or if it appeared 
expedient in any instance to include more than one considerable town or gunj within a mofussil 
police jurisdiction, and to station a nalb darogah, or jemadar, with a subordinate establish- 
ment of burkundazes, chokeedars, or other watchmen, at the town or gunj, not the station 
of tho darogah of the jurisdiction, the magistrate was to propose such an arrangement. 
Reg. XIV. 1807, sect. 6, cl. 4. 

2004. The police jurisdictions were to he numbered, and named after tho places at 
which the superintending oflScers were stationed. The names, numbers, limits, or establish- 
ments of such several jurisdictions are not to be changed without the previous sanction of 
government Reg. XIV. 1807, sect 7, cl. 1. 

2005. It is at all times competent to government to order the discontinuance of any 
police jurisdiction, or establishment, which appears unnecessary ; or any alteration therein 
which is deemed expedient. Reg. XIV. 1807, sect 7, cl. 2. 

2006. The city or town constituting with its suburbs the sudder police jurisdiction 
was to be divided into wards; each ward to be guarded by a police darogah with a jema- 
dar and an establishment of burkundazes, chokeedars, or other watchmen; the several 
darogahs to be under the superintendence of a cutwal, and the whole under the immediate 
control of the magistrate. Reg. XIV. 1807, sect, 11, cl. 2. 
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Duties of the 
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Private watchmen. 
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report if he wishes 
for such special ar- 
rangement. 
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2007. The chokeedars and other watchmen are to be stationed by the cutwal, as the 
magistrate directs; and are particulariy to watch the entrances of streets and passages, 
places where spirituous liquors are sold, and any places whore numbers of people occasionally 
assemble ; or where from aoy circumstances there is reason for special vigilance to prevent 
a breach of the peace, or to apprehend the persons by whom it is broken* Reg. XIV. 
1807, sect. 11, cl. 3, 

2008. The jemadars of the several wards with half of the establishment of burkun- 
dazes, and the darogahs with the other half ot their establishments, are to patrol their res- 
pective wards without intermission; the one from sunset until 12 o’clock at night ; the 
other from 12 o’clock at night till daylight. The patrols are to move about with as little 
noise as possible, that thieves and other disorderly persons may not bo apprized of their 
approach. The pattols of the several wards, and such part of the stationary watchmen 
as the cutwal appoints, are to be furnished with a singhara or horn, which they are to 
sound when they meet with robbers or other persons guilty of a breach of the peace, and 
have occasion to give the alarm to each other, or to the inhabitants of the ward, that they 
may co-operate for the apprehension of the offenders. Tlie cutwal is to bo careful that the 
stationary Avatchmen, and the darogahs and their officers, ])erform the essential duties pre- 
scribed in this clause regularly and properly ; and is to report to the magistrate every instance 
in wdiicli they are guilty of negligence or misconduct in the discharge of them. Reg. XIV. 
1807, sect. 11, cl. 4. 

2009. To assist the darogahs in obtaining the earliest intelligence of any robbers, or 
other offenders, who are concealed or have taken up their residence within their respect- 
tive wards, the mahalladar and mahalladarin of each ward are to be subject to the orders 
of the darogah ; to whom they are to convey immediate information of any offenders who 
are found in their respective wards. It is also the duty of the bhatiaras, or other persons 
in charge of the public serais, and of the gh&t manjees, to deliver in to the cutwal’s office 
or to the darogah of the ward, daily reports of the arrival and departure of travellers, and 
of all persons of suspicious appearance. Reg, XIV. 1807, sect. 11, cl. 5, 

2010. All private watchmen entertained by individuals for guarding their houses, 
shops, or other premises, within the cutwaleo jurisdiction, arc required to act in concert 
with the officei’s of police in maintaining the peace ; and are declared subject to the orders 
of the cutwal, and of the darogahs of their respective wards, in all matters relative to 
the police. If such watchmen are found deficient in performing the duties required 
of them, they are to be dismissed at the requisition of the magistrate, who is also em- 
powered to see that none but proper persons are appointed in their stead. Reg. XIV. 1807, 
sect. 11, cl. 6. 

2011. Government may grant the full powers of a mofussil police darogah to a tuhseel- 
dar, landholder, or farmer ; or may commit the charge of the police to any other person as 
a temporary arrangement. Reg. XIV. 1807, sect. 17. 

2012. The magistrates are to report for the information of government any instances 
within their respective jurisdictions, in which they tliink it advisable to adopt any special 
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arrangement under the above provision, stating fully the circumstances which require it 
and the particulars of the arrangement proposed. Reg. XIV. 1807, sect. 18. 

2013. The cutwal and other police officers appointed in the cities and towns are to 
be guided, in their discharge of the general duties of the police, by the rules prescribed in 
this regulation for the guidance of the darogahs of police, as far as the same are applicable, and 
in the special police duties of the cities and towns by the rules in force which relate to the 
police of the cities and towns. Reg. XX. 1817, sect. 34. 


t’ity police to be 
pcncrallv puided 
l>y Ketj. XX. 1817. 


2014. The whole force under each magistrate is to be considered and systematically Book to be kept 
regulated as a force for the entire district. A list of all its members should be kept in Eng- 
Hsh in a book, and should form one of tlie fixed records of the magistrate’s office. Every 
entry *of employment or promotion should be made in this book uiuler the orders of the 
magistrate himself, or of the officer in charge of a sub-division to whom such authority may be 
delegated by the magistrate, — with particulars of the caste, ])arcntagc, residence and quali- 
fications of the party to whom it refers. On the first week of each quarter the book should be and exammed ever> 
inspected by the magistrate ; — a note made of marked good or bad conduct on the part of ‘i^*****^®^ » 
members of the force; — and orders given, where they may be found to be called for, regard- 
ing the distribution of the whole body of the police, so as to preclude the possibility of any should ^bo^^*' 
part of the force being regarded as attached only to particular thanas, or of the men in ‘l'*»tributed as to 

^ ^ o to J 1 > prevcMit their bo- 

any grade being kept too long where the}” may be likely to form injurious local connections, “js rogarded as.at. 
Govt. Order fV, P. No. 1994 A, Sept. 11, 1855. cuiurtbouo. ^ 


2015. Means might readily be taken by the several magistrates to have a certain Tho sowars, 

number both of the police sowars and of the thana burk undazes and tulisecl cliaprasis ebapra” i 9 ,^^aro * to 
trained to the use of fire-arms, so tiiat a magistrate may have some body of men under his u»o 
immediate command, on whom considerable dependance could be placed in case of any local 

breach of order. And on application from any magistrate who may state his wish to make 
the experiment, the lieutenant governor will be prepared to aiitlioriso the issue upon indent of 
muskets to the number of 50 (besides those issued to the jail guard ) with ammunition on the 
same scale as is now given to the jail guard : 20 percussion pistols being also adiled for the use 
of picked men of the sowar force, — if tiiey can be conveniently spared from the arsenals at 
Allahabad, Agra, or Delhi, Govt. Order JV. P. No. 1994 A, Sept. 11, 1855. 

2016. Proposals for employing a limited number of the district establishments, exer- 

cised in the use of fire-arms, for all duties of guard, will be autborised by the lieutenant tmiamg. 
governor, when a magistrate may have maturely considered the details of such a scheme and 
may show that he has sufficient means for carrying it into effect. Govt. Order W. P. 

No. 1994 A, September 11, 1855. 

2017. Where a magistrate mav wish to make the experiment of training the burkun- when burkun- 
dazes of the sudder station, the lieutenant governor will authorise the issue or uniforms der stutiou hA\«* 

® 1 lA.lJr'A truinod, they 

of the prescribed pattern as in the case of burkunJazes on tho grand trunk road, vjovl may bo supplied 
Order W. R No. 1994 A, September 11, 1855. 

2018. It is competent to government to authorize any tuhseeldar or tuhseeldars [in the Tuhseeldara. 

^ ® 1 t 1 • * Powers of d»ro- 

ceded and conquered provinces and in Benares] to exorcise the powers vested by the existing gah muy be vested 

4 u 
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lice to bo subject 
to tubseeldars. 


I n such cases 
rank anti tunctions 
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Kcp. 1H17 
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meiits how to be 
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luhsecldars re- 
moved to another 
district do not car- 
ry the powois with 
them. 


OutpOBtS. 

Magistrates may 
station at outposts 
A portion of the 
thana establish- 
ment. 


regulations in darogahs of police, and to determine the local limits of their police jurisdictions, 
within which all officers of police, including the thana and village police establishments, are to 
to be subordinate to and subject to the control of the tahseeldar in his capacity of chief police 
thanadar. Reg. XI. 1831, sect 2. Act XVI. 1854, sect 3. 

2019. Whenever any tuhseeldar shall have police jurisdiction under these provisions, 
every darogah of police hereafter appointed within the local limits of the police jurisdiction of 
such tuhseeldar, shall be subordinate to, and subject to the control of, such tuhseeldar, in his 
capacity of chief police thanadar. Act XVI. 1854, sect 2. 

2020. The darogah and tuhseeldar are competent, with the sanction of the magistrate, to 
make such disposition of the existin<x police establishments, in modification of sect. 4, Reg. 
XX. 1817 [which defines the relative rank and functions of police officers], as is most 
conducive to the public interests ; but, with this exception, tlio whole of the rules contained 
in the above regulation are to be lield applicable to the tuhsecldars, who are constituted police 
officers under this regulation. Reg. XL 1831, sect. 4. 

2021. The tuhseeldars, who are vested with the powers of darogahs under this regula- 
tion, are authorized to employ, when necessary, in aid of the regular police establishments, 
any chaprasis or other persons entertained on their fixed tuhseeldareo establishments ; and 
revenue officers, when so employed, arc to be guided in the discharge of their police duties 
by all the rules in force for the guidance of police officers. But the fixed thana establish- 
ments are not to be employed in the collection of the land revenues, or in other revenue 
duties, except in cases of distraint for arrears of rent or revenue, or such other occasions 
as by the regulations in force are now authorized. Reg. XL 1831, sect. 5. 

2022. Whenever the government sees fit to carry into effect this arrangement in any 
district or part of a district, a statement is to bo drawn out specifying the number and 
extent of the several police and revenue jurisdictions, the names and numbers of tho officers 
attached to them, and the head quarters or tlianas, and the outposts of tho several divisions ; 
this statement is to be drawn out in English and the vernacular dialects, and suspended 
in a conspicuous place in the cutcherry of the collector and magistrate at the sudder station, 
and is to bo published by proclamation throughout the district. Reg. XL 1831, sect 6. 

2023. The enforcement of Reg. XL 1831, in a certain pergunnah or district, or the 
investiture of the tuhseeldars in certain pergunnahs, or in a whole district, with police powers 
under these provisions, refers to the locality indicated, and not to the person invested. Any 
tuhseeldars holding office in those pergunnahs exercise tho powers. Tuhseeldars exercising 
police powers there, when removed to other districts, do not carry the powers with them. 
C. O. No. 78 of vol. 4, P, 

2024. The magistrates are authorized to exercise the power of stationing any portion 
of their police thana establishments (not exceeding one-third of the entire establishment) at 
any chokce, village, ghaut, highway, or other place within the limits of the thana to which 
such establishments appertain, reporting always the particulars, as well as the grounds of 
the arrangement, for the information of the superintendent of police. Police officers so 
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Stationed are to be guided by the following rules. Reg. XVIL 1816, sect. 8, cl. 1. Reg. XX. 
1817, sect. 6, cl. 1. 


2025. Jemadars, burkundazes, and other police officers stationed at outposts, or subor- of officer* 

dinate chokoes, are to act under the control of the darogah or head police officer of the 

thana, to which they are attached ; and are to afford their aid for the prevention of crimes, 
the apprehension of criminals, and generally for the preservation of the peace, and are to 
report to the thana all occurrences relating to matters of police, which come to their know- 
ledge. Reg. XV II. 1816, sect. 8, cl. 2. Reg. XX. 1817, sect. 6, cl. 2. 

2026. The officers of police stationed at outposts are competent to apprehend, without Uow far they 

written charge or warrant, persons found in the act of committing a breach of the peace, or perLns^wljthoIxt a 
against whom a hue and cry has been raised, or who are detected with stolen goods in their the 

possession, or who are liable to apprehension under the rules in force as proclaimed or noto- ‘^*’'*®®*'* 

rious robbers, or vagrants, without any ostensible means of bubsistence ; but no person is to be 
arrested by the subordinate officers of police, except in cases of the nature above-noticed, 
unless under the special warrant of the magistrate, or of the darogah of the thana to which 
the outpost is attached. Reg. XVIL 1816, sect. 8, cl. 3. Reg. XX. 1817, sect. 6, cl. 3. 

2027. Persons apprehended by the subordinate establishments of police are to be Person* so ap- 

forwarded immediately to the thana to which the outpost belongs, accompanied by an Sr forwardecT im- 

explanation of the circumstances of the case, and of the causes Inch have led to the ^ 

apprehension of the prisoner. Reg. XVIL 1816, sect. 8, cl. 4. Reg. XX. 1817, sect 6, 

cl. 4. 


2028. A magistrate is not authorized to call upon a zumcendar to provide a building 
for the residence of police officers stationed upon his estate under the above rules. Const 
No. 1247. 


lAndholdors are 
not ublij^ed to pro- 
vide hoiue* for 
such outposts. 


2029. Magistrates, who have guard boats under them, are required to report annually Guard boats* 

what services have been rendered by the boats employed under them, that, whenever it ap- Annual report to 

. . Ill PI 1 be faruUhed re- 

pears they are useless at any station, they may be reduced or transferred to some other, gardmg. 

Such reports are to state whether the boats have been instrumental in apprehending dacoits ; 

whether owing to their vigilance that crime has in any instances been prevented ; and 

generally whether robbery in the neighbourhood of their stations has com])aratively ceased op 

diminished, from the dread of pursuit excited in the minds of the evil-disposed by their 

presence and known activity. 0. O. No. 41 of vol. 1. 
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SECTION II. 

OP THE RELATIVE RANK AND GENERAL FUNCTIONS OF POLICE OFFICERS. 


General duties of 
darogahs, and their 
control over the 
subordinate thaua 
officers. 


Rank aud •speci- 
al duties ot the 
mohurir. 


Kaiik and speci- 
al duties ot the 
jemadar 


Jemadar may 
have '•pecial pow- 


Polire officers 
generally to obey 
the orders of the 
suMrintendents of 
police, and of the 
joint aud assistant 
numistrutes. 


Seal to be used 
by police officers. 


2030. The darogahs are to exercise a general control over the mohurirs, jemadars, 
and burkundazes attached to their respective thanas ; it is the duty of a darogah, or other 
ofticer of police in charge of a thana, to conform to all instructions he receives from the 
magistrate, to whom he is subordinate; to preserve the peace within the limits of his 
jurisdiction ; to report to the magistrate all occurrences connected with the police which 
come to his knowledge ; to prevent, as far as possible the commission of all criminal offences ; 
to discover and apprehend offenders ; to execute process and obey all orders transmitted to 
him by the magistrate ; and to perform such other services as are prescribed in the regu- 
lations. Keg. XX. 1817, sect. 4, cl. 1. 

2031. The mohurir is to be considered tlio second officer at a thana ; and, in the ab- 
sence of the darogah from his station, is to exercise the powers vested in that officer by the 
provisions of this regulation. It is the sjiecial duty of the mohurir to preserve the records 
of the thana, and to write the reports and other papers under the direction of the darogah. 
Reg. XX. 1817, sect. 4, cl. 2. 

2032. The jemadar is to be considered as the third officer at a thana, and in the ab- 
sence of the darogah and mohurir from the thana station, is to exercise the same powers 
as are vested in the darogahs by the provisions of this regulation. The jemadars, whether 
stationed at the thanas, or at outposts, are to act under the orders of the darogah of the 
division, and are to see that the burkundazes are in attendance at their posts ; that their 
arms and accoutrements are kept in a state of efficiency ; and that all prisoners and pro- 
perty brought to the thana are duly guarded daring the time they remain under the cus- 
tody of the police burkundazes attached to the station. Reg. XX. 1817, sect. 4, cl. 3. 

2033. First class jemadars may be invested with the powers of a darogah by govern- 
ment on the special recommendation of the magistrate. C. O. Govt. fV, P. No. 1849 A, 
August 28, 1835. 

2034. The officers of police are required to aid and support the superintendents of 
police, and the joint and assistant magistrates, to whom they are respectively subordinate, 
in the execution of any process issued by them under their official seals and signatures ; also 
to furnish those officers with every information required from them, as well as generally 
to obey all orders issued to them by those officers, on pain, in caso of neglect or failure, 
of being fined, suspended, or dismissed from office, according to tlie provisions established 
by the general regulations for the punishment of offences of that description. Reg. XX. 
1817, sect 4, cl. 4. 

2035. All cutwals and police darogahs are to use a brass seal of office, an inch in 

diameter, and made after the form described in the margin, the name of y ^ 

the cutwalee or thana, and the name of the city or zillah in which it is y/ \ 

included, being engraved on the surface of the seal. Reg. XX. 1817, oTmuoit ^ 

sect 5, cl. J. \ -?‘^***» 

\ Tirhoot. / 
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2036. The police barkandazes are to wear brass badges, engraved with the name of *° 

the police station, and of the district in which they are employed ; and are to be armed 
with a spear, a sword, and a shield ; or with a matchlock, sword, and shield; or with a 
spear and matchlock ; as circumstances render expedient : they are also to be uniformly 
dressed in such manner as is prescribed by the superintendent of police. Beg. XX. 1817, 
sect. 5, cl. 2. 


SECTION III. • 

OF CONCURRENT JURISDICTION OF POLICE OFFICERS. 


2037. Whenever a darogah receives intelligence of any murder, gang-robbery, or inteUigence of 
other heinous crime, having occurred within his jurisdiction, the perpetrators of which to^lgh- 

have not been apprehended, he is to despatch immediate information of the occurrence to 

ft 

the neighbouring police darogahs, both in the district in which his thana is situated, and 
in the adjacent districts. Reg. XX. 1817, sect. 22, cl. 1. 


2038. The darogahs and other police officers are empowered, eitlier under the warrant 
of the magistrate or without such warrant, to pursue persons charged with the crimes 
above-mentioned into the jurisdiction of other darogahs, whether subject to the same or any 
other magistrate ; and the magistrates, darogahs, police officers, landholders, farmers, gum- 
ashtas of villages, cultivators of land, and all other persons having authority or residing 
in the jurisdiction into which the offenders are pursued, are required to afford every assist- 
ance in their power to the pursuing officers for the apprehension of the offenders. Reg. XX. 
1817, sect 22, cl. 2. 


Police officers 
may pursue oifen .> 
ders into other 
thanas or <illahs. 


2039. It is to be understood, however, that this concurrent authority is to be exercised 
by the police officers only in those cases in which the crime has been committed within 
their own respective jurisdictions ; or, in the event of the crime having been committed in 
any other jurisdiction, when the offender is actually within their jurisdiction at the time the 
charge is preferred to them ; and it is not lawful for the darogah of one zillah or jurisdic- 
tion to issue a warrant for the apprehension of an offender, being or residing in another 
zillah or jurisdiction at the time of a complaint being preferred, for any crime not commit- 
ted within the limits of his own jurisdiction. In such cases the complainant must apply in the 


But this concur- 
rent authority is to 
be exercised by a 
police officer only 
when the offence 
was committed in 
his own jurisdic- 
tion, or when the 
offender was there- 
in at the time the 
charge was prefer- 
red. 


first instance to the magistrate of the zillah, or to the darogah of tho jurisdiction, in which 
the crime or misdemeanor has been committed, or in which the ofiender resides or is found. 


But should the complainant first prefer a written application to the darogah of another 
jurisdiction, each darogah is to record in his diary the name of the complainant, the nature of 
the charge, and the date on which the complainant has been referred to another darogah. 
The date and ground of such reference is also to be endorsed upon the application to be re- 
turned to the complainant Reg. XX 1817, sect. 22, cl. 3. 


4 w 
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iterogtii how to 2040. Whenever the police officers employed under one magistrate apprehend oflen- 
ders in the jurisdiction of another magistrate, in virtue . of the powers vested in them by 
ownji^Son.*^ the preceding rules, they are immediately to deliver to the darogah of the police jurisdic- 
tion, in which the offenders are apprehended, a list of their names, and a statement of the 
crimes and misdemeanors with which they are charged ; and the latter darogah is imme- 
diately to forward such list and statement to the magistrate to whose authority he is sub- 
ject. Reg. XX. 1817, sect 22, cl. 4. 


Superintendent 
to keep a general 
register of all po- 
lice establish- 
mentSp 


and to submit to 
government an an* 
uual abstract state* 
mentof thentrength 
and expense of all 
descriptions of 
police. 


Magistrates to 
famish the super- 
intendent with re- 
quired information f 
and to conform to 
his suggestions. 


The appointment 
and removal of po- 
lice officers is vest- 
ed in the magis- 
trate; 


subject to tite con- 
trol of the super- 
intendent of police 
in some districts. 


SECTION IV. 

OF APPOINTMENT AND REMOVAL. 

2041. A general register of all police establishments (whether permanent or tempo- 
rary) which are entertained at the charge of government, is to be kept up by the superin- 
tendents of police for their respective jurisdiction.?, exhibiting the description, strength, 
distribution, and expense of all such establishments, entertained within the provinces depen- 
dent on the presidency of Fort William. Reg. XVII. 1816, sect. 2, cl. 1. 

2042. The superintendents of police are regularly to transmit to government, with 
their annual police reports, or as soon after the transmission thereof as is practicable, an 
abstract exhibiting a comparative view of the strength and expense of ail descriptions of police 
entertained during the two preceding years in the several districts situated within their 
respective jurisdictions, together with a separate address, explanatory on the one hand of any 
temporary or local increase in such establishments which circumstances have rendered neces- 
sary, or suggesting on the other any further reductions in the strength of those establishments 
which the ameliorated state of the police, the progressive introduction of subsidiary police ar- 
rangements, or other circumstances, appear to admit. Reg. XVII. 1816, sect 3. 

2043. In order to enable the superintendents to furnish such annual report, the 
magistrates are to supply any information which they require, and are to conform to any 
suggestions of those officers in respect to tho organization and management of such esta- 
blishments, which are consistent with the tenor and spirit of the regulations. Reg. XVIL 
1816, sect. 5. 

2044. The magistrates are to exercise the power of appointing darogahs and other 
subordinate officers to the several police stations subject to their control ; of removing them 
from one station to another; and of suspending and dismissing them from office in consequence 
of neglect, misconduct, or incapacity. Reg. XVII. 1816, sect. 7, cl. 1. 

2045. But in districts, in which tnhseeldaree establishments are maintained subject to 
the authority of the collectors, the appointment and removal of police officers rest with the 
magistrate, subject to the orders of the commissioner of circuit, or other officer vested with 
the powers of superintendent of police, whose decision is final, unless the government see 
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reason to issue special orders on anj case which may be brought to its notice.(a) Reg. XI. 
1831, sect. 8. 


2046. The magistrates are required to record upon their proceedings the grounds gtouikIs of w. 
upon which any native officers are removed by them under the above provisions ; and to 
select proper persons to fill all vacancies in the stations of such officers ; and to continue Mt’t^^''removed 
in oflSce the persons appointed, whether by themselves or by their predecessors, whilst they f»uit. 
discharge the duties assigned to them with diligence and integrity. Reg. XVII. 1816, 
sect. 7, cl. 3. 


2047. No person is to bo appointed a darogah without giving security for his appear- 
) in the amount of 1000 rupees, himself in 500, and two responsible persons in 250 
1 . Benff. Reg. XXII. 1793, sect. 6. Ced. Prov. Reg. XXXV. 1803, sect 24. 


2048. 
in Bengal. 


Under the orders of government, the foregoing provision is not to be put in force 
C. 0. Sup. Pol. L. P. No. 18 of 1845. 


but not to be 
required in Bengal, 


2049. Persons past the prime of life are not to be admitted into the police force except Persons appoint- 
TV hen some peculiar advantage is to be gained from the appointment. C. 0. Sup. Pol. L. P, 

No. 18 of 1840. 


2050. The darogahs are not to nominate individuals to supply vacancies m their subor- Dwogabs may 

1 1 • • ‘I’ll • 11 !• not nominate to su- 

dinate establishments, except in instances m which they are especially directed to do so by bordmate appoint- 

*' inents. 

the magistrate. Reg. XX. 1817, sect. 3, cl. 2. 


2051. The magistrate is to furnish to each police officer on his appointment a written Sunnudtobefur. 
document, under his official seal and signature, specifying the station to which the officer 
is appointed, and requiring him to perform the duties of it in conformity with the regulations. 

Reg. XX. 1817, sect 3, cl. 3. 


2052. When sending up to the superintendent of police the nomination of a police 
officer for approval, the magistrate is to state whether he is related to or connected in any 
way with the omlali of his own or of the sessions court C. 0. Sup. Pol. L, P. No. 19 of 
1840. 

2053. Magistrates are to appoint police officers only to act, until they have obtained 
the sanction of the superintendent ; and a report on the subject is to be invariably sent with- 
out delay for the orders of that officer. C. O. Sup. Pol L. P. No. 20 of 1838. 


ReUtiousbip of 
the person nomi- 
nated to the omlah 
to be noted. 


Report of appoint- 
ment to be forward- 
ed for confirma- 
tion. 


2054. The magistrate is to send to the superintendent of police, without delay, a report Report of dis- 

for confirmation whenever he thinks it expedient and proper to dismiss any police officer above warded for confir- 
the grade of burkundaz. 0. O. Sup.. Pol. Z. P. No. 1 of 1838. mntion. 

2055. Monthly returns are to be furnished by the magistrate to the superintendent of Monthly returns 
police of the dismissals and appointments of police officers in the form No. 6 of appendix F appointmeots. 


(a) It wa» formerly held by Conit. No. 786 that this proyiBion was applicable to the whole of the ceded and conquered 
provinoee ; but it seerosy from a note to that Const, in Mr. Rockland’s edition, that the Calcutta court held on the 11th July 
1888 It was restricted to those districts lu which the tuhseeldaree establishments are nuuntaioed subject to the authority 
of tha collectors, referred to in the preamble of the regulation. 
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in addition to the reports made to him for his sanction. C. 0. Sap. Pol. L, P. No. 1 
of 1839. 

2056. All deaths, resignations, removals, and appointments, in the ofiSce of a cutwal 
darogah of police, are to be communicated by the magistrates to the superintendents of 
to be noted to the police, in such form as the superintendents deem convenient and proper ; in order, not only 

fittperinteiidenty r ^ ^ v « i i i 

that the registers of police establishments may be kept correct, but that any cutwal or 
darogah who has been dismissed from his office on conviction, before the sessions court or 
the nizamut adawlut, of corruption or of any other criminal offence, declared to be punish- 
able by dismission from office, may be precluded from being again employed in any similar 
situation elsewhere. Reg. XVIL 1816, sect 9, cl. 1. 

who is to take 2057. If any case of this nature comes under the observation of the superintendents 

care that improper it is their duty to communicate the requisite information to the magistrate, in 

persons are not ^ •' * ® . 

appointed. order that the darogah, or other police officer, who has been appointed under such circum- 

stances, may be immediately removed from his situation, Reg. XVIL 1816, sect 9, cl. 2. 

The removal of a 2058. The removal of a police officer is not to be considered to preclude his future 
Sot FoblSrhis^^iw! appointment in any other situation in the public service, for which he is deemed duly 
in qualified, except in the cases of conviction described in the first clause of this section. 

government. XVII. 

Theeonrtsof 2059. A sessiou judge holding a jail delivery, or the court of nizamnt adawlut, may 

order the dismissal of any native officer convicted of a criminal offence declared punishable 
oflmV dismission from office ; or, though not so expressly declared, if the conduct of such native 

crinS offence! * officer appears, from any proceeding before the sessions court or nizamut adawlut, to be such 
as to require his removal from the public situation held by him. On the same being notified 
to the magistrate, or other European public officer, under whom the native officer so dis- 
missed has been employed, it is the duty of the magistrate, or other European officer, to take 
measures lor the appointment of a successor to the vacant office in conformity with the re- 
gulations. Reg. XXV. 1814, sect. 15. Reg. XVIL 1816, sect. 7, cl. 8. 

2060. Under the above provisions, in cases before the sessions court as trials, the 
session judge is competent to order the dismissal of police officers convicted of any offence, 
which appears to require their removal from public office. Const No. 1328. 

Au native officer. 2061. PoHce officers of every denomination, as well as all other native officers in the 
vS vrfthoutptwf* service of government, are liable to removal from the public trusts committed to them, 
rfaWnaiityf''*** without proof of any specific act of criminality, whenever there is sufficient reason to 
believe them incapable, or neglectful of their prescribed duties, or in any respect unwor- 
thy of public confidence. Reg. VIIL 1809, sect. 5, cl. 5. 

Magistrate may 2062. The magistrate is authorized, in addition to the general powers vested in him 
duty^'one*TO®tfc^ regulations for the punishment of any specific crime or misdemeanor, to fine any 

officer of police under his authority for neglect of duty in a sum equal to one month’s 
salary ; and to cause the same to be levied by a stoppage of the fixed allowance payable to 
such officer. Reg. VIIL 1809, sect 5, cl. 5. 


pay. 
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2063. As a specific provision is made by the above clause for the punishment of 
neglect of duty by officers of police, the magistrate is restricted in such cases to the llinita<- 
tion of punishment therein defined ; but if any distinct misdemeanor beyond neglect of 
duty is established, the case of course falls within the magistrate’s discretion under tho 
general powers vested in him by sect. 19, Reg. IX. 1807. Const. No. 244. C. O. Sup. Pol. 
JL P. No. 8 of 1840. 

2064. A magistrate cannot fine a police officer for neglect of duty without judicial 

enquiry and the record of evidence. Reports L, P. 1856, part 1, page 907. 

2065. Dismissal from office is not to be resorted to as a punishment in the police, ex- 
cepting for offences of a serious nature, or continued acts of neglect, inefficiency, and 
misconduct.(«) The magistrate is to keep a register, in the form No. 20 of appendix B, 
inserting therein the minor punishments he has occasion to impose upon his police officers. 
These should be reprimands, fines under the above provisions, and temporary deprivation 
of office not exceeding 6 months. If it appears that a repetition of these minor punishments 
is insufficient to produce activity, regularity, or a proper attention to their duties on the 
part of any officers, dismissal must then take place ; and tho papers of the case, in which 
this last punishment is ordered, are invariably to be sent to the superintendent of police, 
together with an extract from the register shewing to what punishments, and for what 
offences, the dismissed officer has been previously subjected. In all cases where punish- 
ments are imposed on a police officer, the reasons for them, and the mode of conduct he should 
in similar cases adopt, are to bo pointed out to him in plain but courteous terms. Of course 

(o) *‘The greatest bane to the force at present, and the bar to the entry into it of respectable men, is the extreme 
uncertainty of the tenure of office, and tho degradation to which the officers have been in too many instances subjected by 
dismissal, heavy pecuniary fines, and imprisonment, in cases vihich really did not call for such severe measures. The first step 
to restore to the police some degree of self-respect is to abstain from all punishments, \\bich degrade the feelings of those 
punished v^ithout producing any good effect on their fellow officers. Dismissal has been so common that magistrates have 
almost ceased to consider it as forming any kind of disqualification for future employment. It lias lost its effect as a punish- 
ment or example, and beyond a temporary degradation is not hold in terror by those holding offices in the police.”— C. O. 
Sup. Pol. L. r. No. IG of 1840, — Witli this order tho superintendent circulated a register (subsequently continued) of police 
officers ” dismissod for offences which would seem to reader them unfit for future employment without great attention on the 
part of the local magistrates to the circumstances under which they consider them qualified for a further trial.” This register 
is not intended as a declaration that tho persons entered therein are incapable of again nerving tho government in any capa- 
city ; but to enable the magistrates to exercise a sound discretion in tho re-nomiuation of those persons ; if, therefore, a 
magistrate desires to employ any of those persons, he is to sUte his reasons for selectinir him in preference to others, upon 
whose character there is no slur. Again, in C. O. No. 3 of 1815, the suporinteiulent obsersos that ” the increase made to the 
salaries of all dsrogahs, and the creation of two higher g^rades, which all who conduct themselves properly may reasonably 
expect to gain, must have a great effect in raising tho character of the police, and procuring more respectable persons as 
candidates for vacant situations ; but much of the benefit to be derived from this measure must also depend on the treat- 
ment shown to tho officers by their immediate superiors. Tho police officori should not be harassed by fines, and sum- 
monses to appear before the magistrate on petty or insufficient occasions ; errors should bo pointed out to them in terms 
not likely to wound their self-respect ; and whilst all attempts at oppression or corruption, for which there can be now 
no excuse, are chocked, police officers should be encouraged in tho proper performance of their duties by a degree of 
courtesy and consideration evinced on the part of the magistrate towards all those who honestly endeavour to carry out the 
objects of their appointment.” The Court of Directors concur in these observations, and remark that “heavy fines 
imposed upon native officers whose allowances are barely, if at all, sufficient for their subsistence, must have the effect of 
driving them to acts of corruption and extortion ; and the disregard of their just rights and reasonable feeUngs by their official 
superiors must degrade them in their own estimation, and in that of the pubUc, and must deter men of respecUblo character 
feom holding situations in which they are exposed to such hardships and disgrace.” 
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09 THt OFFICERS OF POLICE. 


cases sometimes occur, where immediate dismissal without any intermediate punishment 
must follow the offence. C. O. Sup. Pol. Z. P. No. 16 of 1840. 


Diswbution of re- 2066. As a general rule rewards ought to be given only in very particular instances 
to the officers of police, who should be induced to look forward to promotion for acts of 
* good conduct. In cases where great personal courage, vigilance, or tact is exhibited, a 
report should be made to the superintendent of police before the admission of the officer to 
a reward. C. O. Sup, Pol. Z. P. No. 13 of 1842. 


Register to bo 
kept by the magis- 
trsto of police of- 
ftcers deserving of 
promotion. L. P, 


2067. The magistrate is to keep in a book in the English and native languages a 
register of police officers deserving of promotion, in the form No. 17 of appendix B, in 
order to hold out as an encouragement to them, that good conduct on their part will bo 
noticed and meet with reward. A similar register is kept by the superintendent of police ; 
and the magistrate is to forward to him for record therein a transcript of every entry 
which he makes in his register. The superintendent wishes that all promotions in the 
police should bo made from amongst those entered in these registers as deserving of reward. 
C. O. Sup. Pol. L. P. No. 2 of 1840. 


B«ok of ohar8C> 
ter to be kept of 
certaia officers, in 
offices of coramis- 
Hioner, and magis- 
trate. 


Entries to be 
made by bead of 
office. 


A page to be left 
for entry of con- 
oectioos. 


2068. The following rules were passed in the Western Provinces with a view both to 
an efficient control over the executive and ministerial establishments, and to the proper 
encouragement and protection of the officers serving on them, that a permanent record, 
might be maintained and employed for systematic reference of all orders and proceedings 
of superior authorities, relating to the character and conduct of such officers. I. Character 
books shall be prepared and kept up in the offices of the commissioners of revenue and 
police, with entries for the clerks of the English office drawing rupees 50 and upwards, for 
serishtadars and record-keepers, and for officers of other grades, who may draw a salary of 
the above amount ; and in the offices of the magistrates and collectors, to include officers 
of the same grades, and scale of pay, with the addition of the jail darogahs, and foujdaree 

and revenue nazirs ; as also of the tuhseeldarees and thanas in each district, to include 

tuhseeldars, naib tuhseeldars or peshkars, thanadars, mohurirs, and jemadars. Two books 
will be kept by the magistrates and collectors, one for the sadder office and one for the 
mofussil offices. 11. The books to be of English paper, and strongly bound for permanent 
record. All entries will be made cither by the head of the office, or by the officer in charge 
of a sub-division ; entries made in such cases for a sub-division (wdthin such limits of penalty 
as may be allowed, in each instance, in the discretion of a magistrate and collector) are 
to be shown monthly to the latter officer, and to be countersigned by him at the close of 
the month, in attestation of their having been inspected by him. III. A page will be left blank 
in regard to each officer, for the entry in the first instance, and afterwards yearly, of any 

of Ins connections, who may be employed in the same district The entries on the page 

following, will be according to the form annexed.(a) Two or three further pages will be 


(a) Toorab Alleb 

in the son of a znmeendar of the district, vide letter of to the ooUeitor, 

dated the . Ho was appointed peshkar of the tnhseel by Mr — in 

— — — in ; he was appointed officiating tuhseeldar of , i,,,, — by — 



BOOK TI. — CHAPTER II,~1BCTI0N IV. — APPOINTMENT AND REMOVAL. 


371 


left blank, in each instance, for additional entries. IV. The brief description of the previous 
service of the officer in any of the higher grades, which is to be placed at the head of the 
entries, as shown in the form, should be taken from each officer concerned, who will be held 
strictly responsible for its correctness. In the columns marked for the purpose, a brief 
record will be made of every order or proceeding hereafter issued conferring any marked 
reward, or noticing with special credit, the conduct of the officer in any particular case. 
The nature only of the order or reward will be noted, with a distinct reference to the 
proceedings of the case itself. In tliose proceedings it will invariably be mentioned that the 
appropriate entry has been directed to be made in the character book. V. All such notices 
will be in English, excepting where a sub-division may be under a native deputy collector 
and joint magistrate, who will, in that case, record the notice iii his own language. All 
such notices will be signed in full by the officer responsible for thorn at the time when they 
are made. VI. The record will, ordinarily, be simply a note of the purport of the order of ap- 
probation or censure, expressed so as to enable the original record to be traced without delay. 
In cases in which the head of an office, called upon to testify to the character of any of the 
officers included in the register, may have clear and strong ground for certifying the parti- 
cular merits and efficiency of such officer, when these may not be apparent on the face of 
the entries, or in which, on giving over charge of the office, he may, from the like nature 
of the entries, think it just to leave such a record, he will be at liberty to add a note stating 
his opinion generally to that effect, and the circumstances on which it is founded. Otherwise, 
the record will be only of orders of proceedings actually held in respect to each officer, as 
occasion may arise. VII. All orders of promotion, and of suspension or dismissal, will be 
entered as indicated in the annexed form. Resignations of office, connected with no cause 
of censure on the conduct of the officer, may be entered in a separate foot note. VIII. 
If any order, whether of approval or censure, should subsequently be overruled, or altered by 
superior authority, the circumstance will be carefully noted by a red ink entry, written across 
the original entry. IX. On all occasions of the promotion, suspension, or removal of an 
officer, an extract from the character book, comprising all its entries, will be attached to the 
proceeding recorded in the native office and will form a necessary part of the record, when 
submitted, as may be requisite under the established rules, to liigher authority. X. No 
officer who has served in one district, shall obtain emplo)’ment in another district, without an 
extract from the character book being filed with the proceeding of appointment, and on his 
appointment in the now district taking place, the extract will be incorporated in the character 
book of tliat district Such extract shall be claimable by the officer as of right and shall be 
given witliout expense, under tlie signature of the liead of the office. But the extract shall be 
complete, so as to comprehend all entries, whether of approval or the reverse. The prac- 


DMcription of 
previous services. 


Entry of rewards 
or commendation. 

Entry to be in 
lan^ruafre of head 
of ofScp, and sien • 
ed. 


Entries to con- 
tain retcfonce to 
records. 


Head of oflfiro 
may add notes ou 
general character. 


Orders of promo- 
tion. suspension, 
or dismissal. 

If order be over- 
ruled. 


Extract from 
character hook to 
l>o died With nc' 
ders. 


Office takinjr 
emplov raent in ano- 
ther district. 


Extract claim- 
able by each offi- 
cer as of right. 


and confirmed In the eubstaniive appointment by the commissioner, in his letter No. dated——. He has 

landed - property in the District. N, B. Note, on the page left for that 

purpose, any relattves employed in the district to which the register relates, and any period of discontinuany of the 
^vemment service exceeding six months, with the reason for relinquishing it at that time. 

No/e. — On this half page enter notices of approbation i Note,— On this half page enter noUces of censure oc 
mnd rewards, and order* of promotton, I punUhment, including suspension and dlemissal. 
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Separate oertlft* 
cates not to be 
itiven. 


Record may be 
kept of inferior 
officers. 


Heads of offices 
in other districts 
may obtain infor- 
mation. 


Commissioners 
to examine these 
books, and report. 


tice of issuing commendatory parwanas^ or separate certificates of good character, in the 
case of officers upon establishments, and of grades, for which the registers are to be formed, 
is strictly prohibited from the date on which these orders will have effect Opinions as to 
peculiar ability and good character may be recorded on the extracts, in cases in which they 
may be thought to be specially called for, under the provisions contained in rule 6. XL 
Officers will be at liberty to make a record of the character of persons in the lower grades* 
as of cluffadars and burkundazes, in cases which they may regard as of highly marked good 
conduct, meriting such a distinction. Where such a record is made, it should also be noted 
whether the party has received any, and what, extent of education. XIL Heads of 
departments in other districts, desirous to give employment to officers of approved good 
conduct, will be at liberty to refer for any information which can be supplied from these 
registers in any part of the country in which they are kept up. XIII. It will be the duty 
of commissioners, on their annual tours, to see that the present rules are regularly and carefully 
observed by the several officers responsible for their execution, and the subject will be specially 
mentioned in their yearly police reports. Govt Order W. P, 244 A, January 23, 1855. 


Rule** for promo- 
tion of daroEfohs to 
hifirher grades. 


2069. The total number of 1st and 2nd grade appointments at the disposal of the 
government are to be held available for such darogahs as deserve promotion, wherever they 
may be posted, and without reference to the number of officers of the same grade in any one 
province or division. A register of all darogahs of the two senior grades is to be kept by 
the secretary to government; and all vacancies occuring in each division through the death, 
suspension, degradation, or dismissal of officers in those grades are to be rejwrted by the 
commissioner of circuit without loss of time. He is to furnish annually with his police 
report two statements in the forms A and B [Nos. 18 and 19, of appendix B] showing 
what officers he considers entitled to promotion ; and the order in which they should, in his 
opinion, be promoted ; and each year’s lists should be made to supersede those previously 
submitted. As vacancies occur, promotions are to be made by the government from th^ 
record thus kept of the returns from the several divisions. In this manner a more systematic 
plan of promotion will be observed ; and darogahs will be promoted not only for single in- 
stances of good conduct, or because others of equal desert have been less prominently noticed, 
but on a general view of their past services and merits. Particular attention is called to the 
importance of obtaining the services of educated men on the occasion of all vacancies in the 
police. C. O. Govt Bengal No. 8, February 17, 1854. 


Encouragement 2070. Young men who have had a good education at the government and other insti- 

to be given to young . t . . n • i •/» , 

men who have been tutions would gladly enter into the police if encouragement were held out to them. The 

Mincted. admission of this class into the police would not only add to its efficiency, but also to the 

integrity of the body ; and young men of this class should be encouraged to come forward 
as candidates for employment in the police by giving them cateris parSmt the preference 
over others. C. 0. Sup. Pol. L. P. No. 6 of 1850. 


In the CM. of 8071. Magistrates in the Western Provinces are to keep the strictest watch over all 

surrendered Budhuks who may be employed in their police, and if any of these 
men shall at any time abscond, the magistrates will immediately report the circumstance to 
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the assistant commissioner for the suppression of dacoity ; and if it shall be necessary to 
discharge any of them, the magistrates will make them over to that oflScer for such orders 
as he may give. Govt Order IV. P. No. 3395, August 11, 1845. 

2072. The superintendents of police are competent, in the same manner and to the 
same extent as local magistrates, to impose fines upon any cutwal, police darogah, or other 
subordinate officer of the police establishments stationed witliin the limits of their respective 
jurisdictions, Reg. XVII. 1816, sect, 11, cl. 1, 

2073. The superintendents of police are likewise competent to suspend from oflace any 
cutwal, darogah, or other subordinate officer of the police of their respective jurisdictions, 
during any inquiry which they judge i)roi)er to institute in regard to the conduct of such 
officer, and also for neglect, or failure to furnish inlonuatioii, or to obey orders issued to 
them by the superintendents of police. Reg, XVII. 1816, sect. 11, cl. 2. 

2074. Whenever the superintendents of police deem it necessary, in the discliarge of 
their duties, to fine or suspend any such officer, they are to cornmiinicato an extract from 
their proceedings, with a copy of the order passed by them to the local nuiLUstratc, who, in 
pursuance of cl. 1, sect. 5, Reg. III. 1812*, is to proceed to rcMli/<* the fine in the same 
manner as if it had been imposed by himself, or to carry into effi^ct the superintendent’s 
order of suspension, and to supply the vacancy occasioned thereby. Reg. XV^II. 1816, 
sect 11, cl. 3. 

2075. The superintendent of police is fully competent, on suiheient ground, to remove 
of his own accord any of the officers, whom he is coini)eteiit to remove on reference from tho 
magistrate. Const No. 62. 

2076. All appeals from the awards of magistrates dismissing or suspending police 
officers for breach of duty as such, lie exclusively to the eommis',ioners (superintendents of 
police), who are responsible for the good order of the police. Dut thi'> does not remove trials 
of police officers committed for bribery from the session judge to the su[)erintGndent of 
police ; and appeals in cases of that nature lie to the former. C. 0. No. 240 of vol. 2. 
Const No, 1134. And tho commissioner of circuit cannot take iij) an appeal from a police 
officer wlio has been fined for neglect of duty. Reports L, P, 1856, part 1, page 907. 

2077. The appeals of parties seeking redress from orders of magistrates dismissing 
them from their situations, such orders not being part of the sentence parsed in any criminal 
trial, cannot be heard by the session judge, but lie under the law to the commissioner. 
0. O. No. 35 of vol. 3. 

2078. As the terms of sect. 8, Reg. XL 1831* include all police officers of whatever 
denomination without reference to tho 'amount of their salary, appeals from the orders of the 
magistrate may be received in districts of the ceded and conquered provinces, in which 
tuhseeldaree establishments are maintained subject to the authority of the collectors, by the 
commissioner of circuit from any police officer, whether his salary is above or below the sum 
of ten rupees. Const No. 907. C. 0. No. 142 of vol, 2. See note to Const No. 907 
in Mr. Buckland^s edition. 

4 Y 
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Tho pesion judge 
cannot interfere 
with the orders of 
the magistrate re- 
garding the ap- 
pointment or re- 
moval of police 
officers. 

The orders of the 
superintendent in 
such cases are not 
o|)en to revision by 
the uizamut adaw- 
lut. 

Appeals from 
officers, cmploved 
in both thero\enue 
and polico dcpai i- 
ments, lie to com- 
mibbiouers. 


2079. It is not competent to a session judge to interfere with any order passed by a 

magistrate, or joint magistrate, regarding the appointment, suspension, or removal of any 
police officer, tlie revision of which is entrusted by section 4 of this Act to the superintendent 
of police. Act XXIV. 1837, sect. 5. • 

2080. The orders of tho superindent of police in regard to the appointment, suspension, 
or removal of a police officer of a magistrate, or joint magistrate, passed under the above 
provisions, arc not open to revision by the nizainut adawlut Act XXIV. 1837, sect. 6. 

2081. Appeals from orders for tho removal of police officers on the establishment of 
the magistrate and collector, who are also employed in the revenue department, lie to tho 
coiiiniissioncr, and not to the session judge. So also, in regard to the removal of native officers 
in wlioiii revenue and police functions are combined, the appeal would lie in either case to 
the commissioner; unless a regular criminal trial lias been held, in which case it w'^ould lie to 
tho session judge. C. O. No. 177 of vol. 2. P. 


Appeals lun) be 2082. Commissioners may receive and act upon petitions from suspended officers for- 
^\arded by tho dawk, provided they are written on stampt paper. Const. No. 344. 


or mo) be present- 
ed to tlio magis- 
trate, vbo is to 
lbi\sar(I llu*m vith 
the papers ol the 
case, if \\ lit ten on 
stainpl iiajMisnnd 
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If the appeal is 
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2083. Police officers dissatisfied with the orders of a magistrate aro permitted to pre- 
sent their petitions of appeal to the magistrate, if written on the proper stampt paper ; 
and, if presented within the usual period allowed to appellants, the magistrate is bound to 
forward the appeal with the papers of the case for tho orders of the superintendent of 
police. In case the officer suspended or dismissed does not ])resent his petition of appeal 
to the magistrate within the period allowed, the magistrate is to refuse to accept it, and 
is to refer the officer to a personal appeal at the office of the superintendent. 0. O. 
Sup. Pol. L. F. No. 20 of 1838. 

2084. If the course prescribed in tho above order is not adopted by police officers 
appealing, they must forward to the superintendent with their petitions of appeal copies of 
the proceedings ordering their dismissal, without which their petitions will not be attended to. 
One of the two courses referred to must be followed. C. O. Sup. Pol. L. P. No. 24 of 


1844. 


Fnriiitic'. fo bo 2083. When appeals are received by dawk, and no one is present at.tho station of the 
Commissioner to attend at their hearing, they may, without objection, be taken up and dis- 
or'hif posed of as the commissioner may find to be most convenient, with reference to the other 
business which demands his attention. But where parties interested in an appeal, whether 
us principals or agents, are in attendance, the hearing should invariably he held by the 
commissioner in his public office, with a sufficient previous notice of the day fixed by 
him for the purpose, so that those concerned may have full facility for appearing, and for 
making such statements as they may wish to offer in support of their applications. The 
order on the appeal should also be passed in their presence, and personally explained to 
them by the commissioner. C. O. Govt fV. P. No. 49 A, January 11, 1854. 

Police officer. 2086. If the durogali of a jurisdiction, or any officer under his authority, is guilty 

of corruption, extortion, or oppression, or commits any act repugnant to this regulation, ho 
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13 liable to be committed(a) by the magistrate to take his trial for the same before the 
sessions court, or to be prosecuted for damages in the civil court, at the option of the party 
injured. Bmg. Reej. XXIL 1793, sect. 22. Betu Reg. XVII. 1795, sect. 20. Cerf. Prav. 

Reg. XXXV. 1803, sect. 21. C. O. No. 35 of vol. 1. 

2087. A magistrate is competent, whenever he sees reason to suspect that any charge ^ in snch ca«M*s 

® . !• /V. . /» 1 1 P 1 1 the prosecutor may 

of corruption or extortion preferred against his police oflicers is false and unfounded, to be required to pve 

^ - -ri* 1 Ml/*! ®«cnrity for his at- 

call on the person preferring the charge to give security lor his attendance until the final teudiuiee. 

decision of the case. Const. No. 731. 


2088. Whenever the local government, or the head officer of a department or office 
under government, is of opinion that there are good grounds for making a public enquiry 
into the truth of any imputation of corruption, extortion, embezzlement, or other malversa- 
tion, committed at any time during tenure of office by any ministerial or police officer subject 
to the jurisdiction of tlie courts of the East India Company, and subordinate to such govern- 
ment, or employed in sucli department or office as the case may be, it is law ful for such govern- 
ment, or any such head officer as aforesaid, to prosecute sucli officer on the part of govern- 
ment in a criminal court, or to nominate some person to conduct such j)rosecution. And it 
is also lawful for such government, or head officer as aforesaid, in their or his discretion, to 
undertake on the part of goveniinent the prosecution in a criminal court of any sucli charge 
as aforesaid, which may be brought by an aggrieved private party against any such minis- 
terial or police officer, and such prosecutions as aforesaid are not to be barred or affected 
by reason of the party prosecuted having ceased to be in the service of government at the 
time at which the charge may bo brought against him. Act XXXII. 1852, sect. 1. 


Prosccutirm of 
aiiy subordinate 
officer on tbe part 
of government up- 
on Chartres of cor- 
ruption, &c. 


Proserntion may 
be conducted on 
the part of govern- 
ment, if charire be 
brought b\ prnate 
parU. 


Not barred by 
^emoe having 
ceased. 


2089. Provided always that no collector, magistrate, nor head of an office in tlie salt, to^be^mmenced 
abkaroe, or customs department, under the grade of commissioner, is to commence or bowSro^o^er*^ 
undertake a prosecution under this Act, until he sliall have obtained the permission of the autho- 

court, board, or officer, to whom he is immediately subordinate, to institute the same. 

Act XXXII. 1852, sect 2. 


2090. Where a deputy magistrate committed a police officer on the prosecution of 
government without the commissioner s sanction, and the juiige returned the case with 
directions that sucli sanction should be obtained, and the prisoner was afterw^ards re-com- 
mitted on sucli sanction and tried ; it w^as held that the proceedings w'ere regular. Reports 
W, R 1855, part 2, page 81. 

2091. No collector, magistrate, judge, or other officer, who mav prosecute anv officer . Officer cngucoii 

, ^ ‘ - *!• . protiecution. or 

under this Act, or cause such prosecution to be instituted, or who may conduct any preliminary bw as»wvtantv ma 
investigation into the conduct of such officer connected with such prosecution, nor any of his ^ ^ 

deputies, assistants, or subordinate officers, is to act as judge in any such prosecution. 

Act XXXII. 1852, sect. 3. 


(a) A magistrate is of course competent to pass sentence of punishment on his own authority, to the extent of the 
powers vested in him by regulations passed subsequently to those cited above, if he consider such punishment adequate to the 
degree of criminality of the accused. See Const. No. 237 , The subject of corruption, 6lc. will be found more fully treated 
of in a subsequent part of tbe work. 
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Rules for leave 
of absence ; the ap- 
pointment and sa- 
lary of persons offi- 
ciating. 


Acting darocrali 
to receive full sa- 
lary. 

tiu^ponded daro- 
pab, li acipiittcd, 
may be paid back 
salary. 


2092, Any police darogali, mohurir, or jemadar, applying for leave of absence, is to 
name an individual for the approval of the magistrate to officiate for him during his absence ; 
and the person, who is appointed to act, is to receive, during his absence, the entire allow- 
ances of the police officer for whom he officiates, or such part thereof as the magistrate, in 
each instance, judges it proper to fix. The burkundazes are to submit their applications to 
the magistrate through the darogahs ; and the persons nominated to act during their absence 
arc to receive the entire salaries of the individuals for whom they officiate, or such part 
thereof as is fixed by the magistrate. In the event of the absentee’s exceeding the period 
of his leave, the darogah is to report the circumstance for the orders of the magistrate. 
Reg. XX. 1817, sect 7, cl. 1. 

2093. Whenever a police darogah is suspended from office, and it is found necessary 
to appoint an acting darogah, the latter is to receive the full salary of the office whilst 
he is so employed. If the darogah is acquitted of the charge against him, the magis- 
trate, or sessions court, before whom the trial is held, is to report for tho considera- 
tion and orders of government, whether the darogah appears to be entitled to receive the 
vliole or any part of the salary of his office for the time of his suspension. C. O. No. 51 of 
vol. 1. 

Arranecmvnt to 2094. The above order is not strictly applicable to the case of a person holding the 

be made, if tlu* (U- _ . ... , , . . i . i- . 

rogah of one tbanu oliicG of a police darogah, and receiving his salary as such during his temporary appointment 
eimitfe o "an- to the cliargc of another contiguous thana, while the darogah of the latter is under suspension. 
sii!!pmf"on ^ot ^he But if any additional allowance appears proper, in consideration of the additional duty, it 
darogah of the lat- instance bc paid oiit of the salary of tho suspended darogah, subject to the 

jirovision, given above, for cases of ultimate acquittal : and in such cases the magistrate ap- 
])(Mntiiig the officiating darogah is to regulate tho amount of the allowance to be received by 
liiin, according to the extent of the trust, and tho additional duty to bo performed. C. O. 
No. 198 of vol. 1. 

Extra 2095. Any extra expenses occasioned by the neglect of a superior court’s order, 

of magistrate to directing the restoration of a native officer to office, are to be retrenched from tho allow- 
ances of the persoii by whoso fault the restoration has been delayed after receipt of orders 
to tliat effect. C. O. No. 254 of vol. 1. 

2096. The magistrate of Burdwan was censured for arresting a police darogah of 
Beerbhoom, while in the execution of his duty in serving a warrant issued to him by the 
magistrate of the latter district ; and was informed that he should have postponed requiring 
the darogah s attendance, until he had completed the duty on which he was deputed by 
his immediate superior. Const No. 851. 

2097. Writs for the apprehension of the person, or for requiring the personal atten- 
dance of police officers under civil processes, are to be issued through the magistrate. This 
rule does not of course apply to notices or proclamations not requiring personal attendance, 
or to processes which give the party the option of appearing in person or by vakeeL 0. O. 
No. 203 of vol. 3. JL P. 


Police officers of 
one ziUab are not 
to be arrested m 
anoiber uhlle m the 
execution of their 
duty. 


Civil writs for the 
apprehension, or 
personal atten- 
dance of police offi- 
cers, are serv- 
ed throngHttie ma- 
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2098. The magistrates in the lower provinces are authorized to remit by collectorate 
drafts the proceeds of property belonging to deceased police officers when dying at a dis- 

tance from their homes. C. O. Sup. PoL L. P. No. 16 of 1844. ' eoUeetonte 

drafU. 

2099. A police darogah especially deputed to make local enquiries in a thana not TraveiUoiraiiow. 
immediately under him and distant from his own, may be allowed trayelling charges ; but Sarog^r*^ 

it is to be distinctly understood that this indulgence is not to extend to cases in which 
darogahs follow criminals into other thanas than their own in the ordinary course of duty* 

On extraordinary occasions, however, of the latter description where darogahs have to 

pursue criminals for days together through one or more districts, the superintendent is 

authorized to pass their bond Jide travelling expenses. Great caution is to be observed darogaha^tT other 

in the deputation of darogahs to other thanas, and such a measure should be adopted only 

in peculiar and important cases. C. O. Sup. Pol. Z. P. No. 3 of 1846. 


SECTION V. 


OF THE DEPUTATION OF BURKUNDAZES TO THE SUDDER STATION. 


2100. Whenever a burkundaz is despatched to the mvigistrate’s court, the jemadar, 
or other police officer, by whom he is despatched, is to deliver to him a certificate, show- fate’s coi^ is to 

* 111. ^ provided with • 

ing the name of the burkundaz, mnd the date and time of his despatch, agreeably to the first certificate, 
three columns of the form No. 1 (No. 11 of appendix C). Reg. XX. 1817, sect 7, cL 2» 


2101. On the arrival of the burkundaz at the sudder station, he is to proceed to the 
nazir of the foujdaree court, who is to insert in the fourth column of the paper the date and 
hour of his arrival ; and, in the event of an unnecessary delay appearing on comparing the 
date of his despatch from the thana with that of his arrival at the sudder station, is to 
report the circumstance to the magistrate* Reg. XX. 1817, sect. 7, cl. 3. 


which it to he 
presented to the 
nuir, who it to 
report any delay ; 


2102. On the departure of the burkundaz from tbe sudder station, he is again to pro- 
ceed to the foujdaree nazir, who is to note in the fifth column the date and time of his 
departure ; and on his arrival at the thana station, the certificate is to be delivered up to 
the darogah, mohurir, or jemadar, who, in the event of the burkundaz having loitered on 
the road, is to report the particulars for tbe orders of the magistrate. Reg. XX. 1817, 
sect. 7, cl. 4. 


•nd 90 , <m bis 
departure from the 
•udder station. 


2103. Police officers bringing in witnesses or defendants should not be allowed to re- PoUce officers 
main in attendance at the cutcherry, while the examinations of such persons are being 
taken; as it interferes with their proper duties; and as their object is frequently to see 
that the witnesses and others adhere to the story, which they have been previously com- cutchwry.* ^ 
pelled or instructed to state at tlie thana. C. O. Sup. Pol L P. No. 10 of 1846. 
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SECTION VI. 

OF CHOKEEDARS. 

2104. The provisions of this Act shall have effect in the cities and stations in which 
Regulation XXIL 1816 has heretofore been in force, and in every other city, station, 
town, suburb, and bazar in the presidency of Fort William in Bengal to which the local go- 
vernment at any time may extend the same by notification in the official gazette. Provided 
always, that this Act shall not be extended to any city, town, suburb, or bazar, unless there 
be therein (or in some other city, town, suburb, or bazar with which the same may be united 
as hereinafter provided) a police station under an officer of a grade not below that of jemadar; 
nor to any agricultural village. Act XX. 1856, sect 2. 

2105. The government may, by notification to be published in the official gazette, 
unite, for the purposes of this Act, any city, town, suburb, station, or bazar, or any part or 
parts of a city, town, suburb, station, or bazar, with any other city, town, suburb, station, 
or bazar, or part or parts of a city, town, suburb, station, or bazar ; and in such case all the 
provisions of tliis Act applicable to a city, town, suburb, station, or bazar shall apply to such 
union. Act XX. 1856, sect. 3. 

2106. For the purposes of this Act the local government may define and declare the 
limits of any city, town, suburb, station, bazar, or union, and all occupiers of houses within 
any such city, town, suburb, station, bazar, or union, as aforesaid, or within such limits as 
shall be so defined as aforesaid, shall be liable to be assessed or rated according to tlie provi- 
sions of this Act for the purpose of maintaining the chokee^rs appointed to be maintained 
in such city, town, station, suburb, bazar, or union. Act XX. 1856, sect 4. 

2107. If any house be let out in portions to different persons, or bo let out to or 
occupied by lodgers or travellers, the person who shall so let the same, or who shall receive 
the rents or payments from such persons or lodgers or travellers, shall, for the purposes of 
this Act, be deemed to be the occupier of such house. Act XX. 1856, sect. 5. 

2108. The magistrate may cause a name to be given to any street and affixed in such 
place or places as he may think fit, and may also cause a number to be affixed to every 
house in any street or mohullah for the purpose of identifying sucli house ; and if any person 
shall wilfully remove, obliterate, or destroy such name or number, he shall be liable, on con- 
viction by a magistrate, to a fine not exceeding twenty rupees. Act XX 1856, sect 6. 

2109. The magistrate shall determine the number of chokeedars to bo maintained in 
any city, town, or other such place as aforesaid ; but the number of chokeedars so to be 
maintained shall not exceed one to every twenty-five houses. Act XX. 1856, sect. 7. 

2110. The chokeedars appointed under this Act may be different of grades, and the wages 
to be paid to the several grades shall be determined by the magistrate. Act XX 1856, sect. 8. 

2111. The magistrate shall determine the total amount required to be raised in any 
year in any city, town, or other such place as aforesaid, for the purpose of maintaining the 
chokeedars appointed to be maintained therein, and for the purposes specified in sections 
33, 34, 35, and 36, of this Act, together with such sum as the magistrate may consider 
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necessary to provide against the contingency of losses from defaulters in the current year, 
and the amount of losses, if any, actually sustained from defaulters in the preceding year. 

Act XX. 1856, sect 9. 

2112. The ias to be levied in any city, town, or other place as aforesaid, for the pur- Nature of the tax 
poses of this Act, may be either an assessment according to the circumstances and the property 

to be protected of the persons liable to the same, or a rate on houses and grounds according 
to the annual value thereof. The local government, on the report of the magistrate and 
commissioner of circuit, shall determine in each case whether the tax to be levied shall be such 
assessment or such rate. Act XX. 1856, sect. 10. 

2113. If the tax be an assessment according to the circumstances and the property to Limitation of 
be protected of the persons liable to the same, the aggregate sum to be raised by such tax 

shall not exceed tlio average rate of two annas per mensem for each house, and the amount 
assessed in respect to any one house shall not be more than the pay of a chokeedar of the 
lowest grade. If tlie tax be a rate on houses and grounds, it shall not exceed five per 
centum of the annual value thereof. Act XX. 1856, sect. 11. 

2114. For the purpose of making a rate under this Act, the annual value of the hnw tn be 

houses and grounds liable to the rate shall be computed and ascertained upon an estimate 

of the gross annual rent at which the same might reasonably be expected to let from year 
to year. Grounds used for purposes of trade shall be liable to the rate, but grounds used 
for the purpose of cultivation or for depasturing cattle shall not be liable. Act XX 1856, 
sect 12. 


2115. The magistrate mayj at his discretion, exempt from the assessment or rate, or may 
relieve from the payment of his assessment or rate, any occupier who may bo unable from 
poverty to pay the same. Act XX. 1856, sect 13. 

2116. For the purposes hereinafter mentioned the magistrate shall constitute and 
appoint a panchayat for each such city, town, or other place as aforesaid ; or, when he may 
see fit to divide any such city, town, or place into convenient divisions, for each division 
thereof ; and shall issue a sunnud of appointment, specifying the names, residence, business, 
or other description of the persons appointed and the period for which the appointment is 
made. Every panchayat shall consist of three or five respectable persons residing or carry- 
ing on business in or near to any such city, town, or other place, or in or near to any such 
division thereof. Provided that, instead of any one such person, the magistrate may appoint 
any person whom he may think fit to be a member of the panchayat, notwithstanding such 
person may not reside or carry on business in or near to such city, town, or other place, or 
in or near to anj* such division thereof. Act XX. 1856, sect. 14. 

2117. The panchayat so appointed, or the majority of them, shall, once in every 
year, if required so to do by the magistrate, prepare and make, in accordance with the rules 
laid down in the requisition, an assessment or rate upon the several persons liable to be 
assessed or rated in respect of their occupation of property within the district (whether city, 
town, or other place as aforesaid, or any division thereof) for which the panchayat shall be ap- 
pointed, and shall enter the same in a list which shall specify the names of the several occu- 
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pien of property within the district liable to be assessed or rated under the provisions of this 
Act, the trade, business, or other description of such occupier, the property occupied, and the 
amount payable monthly by such occupier. If the tax be a rate on the annual value of the 
property occupied, such annual value and the total amount of the annual rate shall also be 
specified. The requisition of the magistrate to the panchayat to make out such list shall be 
in the form marked A(a) or B(i) as the case may be, set forth in the appendix to this Act 
annexed or to tlie like effect. Act XX. 1856, sect. 15. 

(«) APPENDIX A. 

To [Here insert the Hames, places of abode, business, or other description of the panchayat.'] 

I do hereby require you, the ptnebayat appointed under Act XX. of 1856, with all reasonable expedition, not exceeding 
(Here insert a period to he fixed by the magistrate) from the date hereof, to make out and forward to me, the under-signed 
magistrate of the zillah of , a fair and equitable assessment upon the several occupiers of houses, shops, and 

buildings, in the (Here describe the city, iovon, place, or division,) for the purpose of raising the sum of rupees required 

for the maintenance of chokeedars for the year commencing on , and other expenses authorized by Act XX. of 1856. 

You shall regulate and determine the amount of assessment to bo levied from every such occupier according to the circum- 
stances and the property to be protected of each person. But the amount assessed in respect of any one house shall not 
exceed rupees (Here insert the pay of a chokeedar of the lowest grade) and the aggregate amount assessed 

shall not exceed the average rate of 2 annas per mensem for each house, shop, or building in the district. 

If the occupier of any house in the said district shall be unable, on the ground of poverty, to pay the assessment to 
which he is liable under this Act, you shall exempt him from the same ; but the property occupied, together with the name 
and description of such occupier, shall be specified in the list, together with the ground of exemption. 

If any house be let out in portions to different persons, or be let out to or occupied by lodgers or travellers, the person 
who shall so lot the same, or who shall receive the rents or payme nts from such persons or lodgers, or travellers, shall be 
deemed the occupier of such house, and shall be assessed accordingly. 

The assessment which you are hereby required to make shall specify the name of every occupier of property liable to 
to be assessed, the name, trade, or business, or other description of the person assessed, the annual assessment, and the quota 
payable monthly ; and may be in the following form, or to the like effect 


Proper^ occu- 

Name of occupier. 

Profession or business 
or other description. 

Amount of monthly 
payment. 






(b) APPENDIX B. 

To [Here insert the name#, places of abode^ business^ or other description of the panchayat,] 

1 do hereby require you, the panchayat appointed under Act XX of 1856, with all reasonable expedition, not exceeding 
(Here insert a period to be fixed by the magistrate) from the date hereof, to make out and forward to me, tiie undersigned 
magistrate of the zillah of , a fidr and equal rate upon the several occupiers of houses, shops, and buildings, 

and of grounds occupied for the purpose of trade or business, in the (Here describe the city, town, place or division), 
for the purpose of raising the sum of Rs. required for the maintenance of chokeedars for the year commenc- 
ing on , and other expenses authorized by Act XX of 1856. You shall regulate and determine the amount 

of the rate to be levied from every such occupier according to the annual value of the property occupied. 
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2118. The panchayat shall, if required by the magistrate so to do, instead of making 
a ne>^ assessment or rate, revise and amend the assessment or rate then in force. Act XX. 
1856, sect 16. 

2119. When an assessment or rate shall have been made or revised, as the case may 
be, the panchayat shall forward to the magistrate the list containing the same ; and the 
magistrate shall revise, and, if necessary, amend and settle it Act XX. 1856, sect 17. 

2120. When the assessment or rate shall have been settled, the magistrate shall sign 
the list, and shall cause one copy thereof, together with a notification prepared according to 
the form marked C(a) in the appendix to this Act, or to the like efiect, and written in the lan- 

Tbe rent at which any such property may reasonably be es^pectod to let for one year shall be deemed the annual value 
of sneb property. The rate shall be an equal per>centage, not exceeding 5 per cent, of such annual value. 

Any person occupying ground for the purpose of trade is to be rated in respect thereof ; but a person occupying ground 
for the purpose of cultivation or for depastnring cattle, is not to be rated in respect thereof. 

If the occupier of any house or gpround, in the said district, shall be unable, on the ground of poverty, to pay the rate to 
which he is liable under this Act, you shall exempt him from the same ; but the property occupied, together with the name 
and description of such occupier, shall be specified in the list, together with the ground of exemption. 

If any house be let out in portions to different persons, or be let out to or occupied by lodgers or travellers, the person 
who shall so let the same, or who shall receive the rents or payments from such persons or lodgers, or travellers, shall be 
deemed the occupier of such house, and shall be rated accordingly. 

The rate which you are hereby required to make shall specify the name of every occupier of property liable to be rated, 
the name, and the trade, or business, or other description of the person rated, the annual rateable value of the property, the 
annual rate, and the quota payable monthly ; and may be in the following form or to the like effect : — 


Property occu- 
pied. 

Name of occu-* 
pier. 

Profession or busi- 
ness or other de- 
scription. 

Annual value 
of property. 

Annual rate. | 

Amount of monthly 
payment. 








(c) APPENDIX C. 

An assessment {or raie^ as the ease may be) made for (Here describe Ihe town, milage^ or other place or division 
for which the rate is made) upon the several occupiers of houses and other property in the said district, pursuant to Act XX. 
of 1856, for the purpose of maintaining chokeedars for such district. 


Property oc- 
cupied. 

Names of 
occupiers. 

Profession or busi- 
ness. 

Amount of monthly 
(or quarterly) assess- 
ment (or rate). 


1 




Whereas the above assessment (or rate, as the ease may be,) has been duly made pursuant to Act XX of 1856 and has 
bsen revised and settled by me, the undersigned magistrate of , the several persons whose names are included in the 

5 A 
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guage of the province In which the city, town, or place is situate, to be stuck up in some con- 
spicuous place in the district for which the assessment or rate has been made ; and another 
copy, together witli a like notification, at the nearest police thana ; and shall also cause a 
third copy to be deposited in his own office. Act XX. 1856, sect 18. 

2121. Unless revised or corrected as hereinafter provided, every assessment or rate 
under this Act shall stand good for one whole year, and until a new one is made ; and in case 
the occupier of any property included in any assessment or rate shall be changed before a new 
one is made, the new occupier shall be liable in respect of such property for any portion of 
the assessment or rate which shall have become payable during his occupation instead of the 
former occupier thereof; and, after notification to such person, the magistrate may cause his 
name to be substituted in the said list for the name of the former occupier. Every assessment 
or rate which shall be revised according to the provisions of section 16 shall be deemed anew 
assessment or rate. Provided always, that, if no new assessment or rate is made within the 
first three months of any year, the list of the previous year shall be re-published according to 
the provisions of section 18, and shall thereupon be deemed to be the assessment or rate for 
the current year, and shall be open to appeal under the next succeeding section. Act XX. 
1856, sect. 19. 

2122. Any person assessed or rated, who shall be dissatisfied with his assessment or 
rate, or who shall dispute his occupation of any property or liis liability to be assessed or 
rated, may appeal on unstamped paper to the magistrate ; and the magistrate, after making 
such inquiries as he deems necessary, by examination of the appellant on oath or solemn 
affirmation, or otherwise, may confirm the assessment or rate or amend the same. In case 
the magistrate confirm the assessment or rate, ho may award costs against the appellant 
The decision of the magistrate in such cases shall bo final, and no objection shall be taken to 
any assessment or rate, nor shall the liability of any person to be assessed or rated be ques- 
tioned, in any other manner or by any other court Provided that no appeal shall be received 
after the expiration of one month from the time of the notification of the assessment or rate 
prescribed by section 18, or of the notification of the substitution of the name of an occu- 
pier under section 19, unless the magistrate, upon reasonable cause shown, shall extend the 
time for receiving such appeal. Act XX. 1856, sect. 20. 

2123. The commissioner of circuit, with the consent of the local government, may, at 
any time, direct the magistrate to revise the assessment or rate of any city, town, or other 
place as aforesaid, specifying the reasons which, in his opinion, render such revision necessary ; 

said assessment (or rate) are hereby required to pay the monthly (or quarterly) contributions set opposite to their names with 
regularity to the tax-darogah or other person appointed by the magistrate to receive the same, the first payment on the 10th 
day of the month next succeeding the date of this notification, and every subsequent payment on or before the 10th day of 
each succeeding month {if the tarn U to he ealleeted quarterly^ the months tn which the payment is to be made must he specified) * 
or in default thereof, any arroar that may be due will be realized by distraint and sale of the personal effects of the defaulter, 
or of any goods and chattels which may be found on the promisee in respect of which such defaulter is assessed (or rated) 
and such other proceedings adopted for the recoxery of Uw same as are allowed by law. 

Dated this day of 


Ma^traite qf 
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and the magbtrate shall, according to such direction, revise and, if necessary, amend the same. 
Act XX. 1866, sect 21. 

2124. The magistrate may require the panchayat to revise the assessment or rate at 
any period during the year; but on every such occasion he shall address a written order to 
the panchayat, specifying the reasons which render such revision necessary, and requiring 
an amended return within a stated period. Act XX, 1856, sect 22. 

2126. Whenever any assessment or rate is revised during the year, as provided in the 
two last preceding sections, a revised list, together with a notification as prescribed in section 
18 shall be prepared and published in the manner therein directed. And all objections to 
such revised assessment or rate shall be made and dealt with in the manner prescribed in 
section 20. Act XX. 1856, sect 23. 

2126. If any person appointed a member of a panchayat refuse to undertake the office, 
or omit to perforin the duties thereof, and do not, within fifteen days from the date of his 
appointment, show satisfactory grounds for his refusal or omission, or provide such a substi- 
tute as the magistrate approves, the magistrate may fine such person in a sum not exceeding 
fifty rupees. Act XX. 1856, sect. 24. 

2127. If the persons appointed a panchayat, or a majority of them, refuse, or omit, for 
a period of fifteen days after the receipt of an order from the magistrate, to perform the duties 
required of them, the magistrate may himself make or revise the assessment or rate, and may 
enforce the same as if it had been made or revised in the first instance by the panchayat 
Provided that the functions of the panchayat shall not thereby absolutely cease and deter- 
mine, but may be resumed at any time, only not so as to invalidate any act done by the magis- 
trate under this section. Act XX. 1856, sect 25. 

2128. No person shall be bound to act on a panchayat unless he shall reside or carry 
on business within the limits of the district for which the panchayat is to be appointed. 
Act XX. 1856, sect 26. 

2129. Every panchayat shall be appointed for the period of one year, and no person 
shall be compelled to serve on a panchayat for more than one year at a time, or within less 
than three years after the expiry of previous service ; but nothing in this section shall prevent 
any person from being appointed to serve on a panchayat at any time whatsoever with his 
own consent Act XX. 1856, sect 27. 

2130. If a majority of the persons assessed or rated in any district, for which a pancha- 
yat shall be appointed, not being in arrear, make application in writing to the magistrate for 
the removal of any member of the panchayat appointed for such district, the magistrate, if he 
think it expedient, may remove such member from the panchayat. Act XX. 1856, sect. 28. 

2131. If any vacancy shall occur among the members of a panchayat, or if any 
member appointed shall refuse or decline or be unable to act, the magistrate may nominate 
and appoint another person to supply the vacancy or to act in the stead of such member, sub- 
ject to the rules already laid down as to the original appointment of members ; bat such 
appointment may be made by a written communication to the person appointed, and it sliall 
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not be necessary to issue a new snnnud under section 14 of this Act Act XX. 1856» 
sect 29. 

2132. The panchayat shall give notice to the magistrate of any neglect or misconduct 
on the part of any chokeedar within the district for which they are appointed which shall 
come to their knowledge ; and shall also give notice of any vacancy which shall occur in 
consequence of the death or absence of any chokeedar or from any other cause. Act XX. 
1856, sect. 30. 

2133. In cities and large towns containing three or more divisions or districts, the 
magistrate may appoint a sudder panchayat consisting of not less than five members, who 
may be selected either from the members of the local panchayats or from any other residents 
of the city or town. It shall be the duty of the sudder panchayat to assist the magistrate, 
when required so to do, in carrying out generally the objects of this Act, and particularly in 
revising the assessment or rate made by the district panchayats, and enquiring into and re- 
porting on appeals preferred against the same. Act XX. 1856, sect. 31. 

2134. The chokeedars to be employed under this Act shall be appointed by the magis- 
trate, and the magistrate shall cause to be kept a register in which shall be entered the name, 
age, place of residence, and previous occupation of every person so appointed, with the date 
of his appointment Act XX. 1856, sect 32. 

2135. Subject to the approval of the commissioner of circuit, the magistrate may ap- 
point such number of jemadars and inspectors as may be necessary for the supervision and 
and control of the chokeedars. Provided that the number of these officers shall not be greater 
than one jemadar to fifteen chokeedars, and one inspector to sixty chokeedars. Act XX. 
1856, sect 33. 

2136. Subject to the approval of the commissioner of circuit, the magistrate may appoint 
one or more tax-collectors or darogahs and such other servants as may be necessary for pre- 
paring, or assisting the panchayat in preparing, the assessment or rate, for copying the same, 
for collecting the tax, keeping the accounts and records, and otherwise carrying out the pur- 
poses of this Act The magistrate shall take from every tax-collector or darogah such 
security for the due disposal of the sums collected by him as may be thought necessary. 
Act XX. 1856, sect. 34. 

2137. The magistrate may further incur any reasonable expense in the purchase Of 
stationery, in providing badges, dresses, and weapons for the chokeedars, and for any other 
contingencies that may seem to him necessary. Act XX. 1856, sect. 35. 

2138. After paying the wages of the chokeedars, and defraying the charges specified 
in the three last preceding sections of this Act, the magistrate may, with the sanction of the 
commissioner of circuit, appropriate any sum which may be available, to the purpose of 
cleansing the city, town, or place, or of lighting or otherwise improving the same. Act XX. 
1856, sect. 36. 

2139. The tax-darogahs shall prepare, from the lists hereinbefore mentioned, a register, 
which shall be attested by the magistrate or his deputy or assistant, and shall contain the 
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names of all persona assessed or rated so far as they can be ascertained, the property in 
respect of which the assessment or rate in each case is imposed, and the amount payable 
monthly by each person. Act XX. 1856, sect. 37. 

2140. On the tenth of each calendar month, or so soon after as possible, the tax-daro- 
gah shall proceed in person or through some one of his olfBce establishment, to collect the 
amount due for the current month from each person subject to the tax ; and for all sums 
80 collected the darogah shall grant a receipt Provided that, with the sanction of the 
commissioner of circuit previously obtained, the collection may bo made quarterly in- 
stead of monthly ; and in such case, the amount due for each quarter shall be collected in 
the last month of that quarter. Act XX. 1856, sect. 38. 

2141. The tax-darogah shall remit to the magistrate, in such manner as the magis- 
trate shall direct, all sums of money collected either by himself or by any one of his esta- 
blishment ; and the magistrate, or some officer of his establishment authorized on that behalf, 
shall give the darogah a receipt for every sum of money so remitted. Tlie magistrate shall 
also cause all such sums of money to be credited to a separate fund to be called the chokee- 
daree fund of the city, town, or place, in or on account of which they arc collected. Act XX. 
1856, sect. 39. 

2142. The tax-darogah shall prepare all summonses and processes to be issued against 
defaulters, and shall make the usual retuims thereto, and shall keep a regular account of all 
distresses levied and sales made by him for the realization of arrears. Act XX. 1856, 
sect. 40. 

2143. On the 20th of each calendar month, or as soon after as possible, the tax-daro- 
gah shall deliver or transmit to the magistrate, in one list, a statement of all defaulters, the 
property in respect to which they are assessed or rated, the amount of the monthly assess- 
ment or rate, and the amount due from each. Act XX. 1856, sect. 41. 

2144. On receipt of the aforesaid list, the magistrate shall issue a summons against 
each of the defaulters therein mentioned, requiring him cither to pay the demand or to at- 
tend at the cutcherry of the magistrate within a reasonable time, to be specified in the sum- 
mons, to show cause for his refusal. Act XX. 1856, sect. 42. 

2145. If any defaulter fail to appear in answer to the summons, or having appeared 
fail to satisfy the magistrate that no arrear is due from him, the magistrate may issue a war- 
rant to the tax-darogah, authorizing him to levy the whole or any part of the demand by dis- 
tress and sale of any goods and chattels belonging to the defaulter, or being at any time upon 
the premises in respect of which the arrear is due ; and the magistrate’s order as contained 
in the warrant shall be final* Act XX. 1856, sect 43* 

2146. The tax-darogah shall make an inventory of all goods and chattels seized under 
the magistrate’s warrant, and shall give previous notice of the sale, and the time and place 
thereof, by the beat of drum in the district in which the property is situated. If the arrear 
be not paid with costs, or the warrant be not in the meantime discharged or suspended by the 
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tnftgifltrate, the goods and chattels seized shall be sold at the time and place specifiedi in the 
most public manner possible ; and the proceeds shall be applied in discharge of, the arrears and 
costs; and the surplus, if any, shall be returned on demand to the person in possession of 
the goods and chattels at the time of the seizure. The tax-darogah shall make a return of 
all such sales to the magistrate in the form specified in appendix D(rf) ; and the costs upon 
every such proceeding shall be such as are mentioned and set forth in appendix E(6) annexed 
to this Act. Act XX. 1856, sect 44. 

(d) APPENDIX D. 
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(c) APPENDIX E. 

Table of Fees payable in distraints under this Act, 
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The above charge includes all expenses, except when peons are kept in charge of property distrained, in which case 3 
Annas must be paid daily for each man. 
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2147. Any tax-darogah or other servant appointed under this Act, and any chokeedar 
or officer of police, who shall purchase any property at any such sale as aforesaid, shall be 
liable, upon conviction before a magistrate, to a penalty not exceeding fifty rupees ; and the 
property shall be confiscated. Act XX. 1856, sect 45. 

2148. If no sufficient goods or chattels belonging to a defaulter, or being upon the 
premises in respect of which ho is assessed or rated, can be found within the district in which 
the premises are situate, the magistrate may issue his warrant to the nazir of liis court 
for the distress and sale of any personal property or effects belonging to the defaulter 
within any other part of the jurisdiction of tho magistrate, or for the distress and sale of 
any personal property belonging to the defaulter within the jurisdiction of any other magis- 
trate whatsoever ; and such other magistrate shall back the warrant so issued, and cause it to 
be executed, and the amount, if levied, to be remitted to tho magistrate issuing the warrant* 
Act XX. 1856, sect. 46. 

2149. All goods and chattels, except tools or implements of trade, which may be found 
upon any promises in respect of which an arrear is due, shall be liable to be distrained for 
the recovery of such arrear. If the goods and chattels belong to any person other than the 
defaulter, the defaulter shall indemnify the owner of such goods and chattels from any 
damage he may sustain by reason of such distress or by reason of any payment he may make 
to avoid such distress or any sale under tho same. Provided that no distress shall be made 
for any arrears due under this Act after the expiration of six calendar months from the time 
when such arrears became due. Act XX. 1856, sect. 47. 

2150. Every person who shall wilfully obstruct or molest any tax-darogah or any of his 
establishment, in the performance of their duties under this Act, or shall fraudulently conceal, 
remove, or dispose of any of his property for tho purpose of avoiding a distress under the 
provisions of this Act, or shall knowingly assist any other person in so doing, shall be liable, 
on conviction before a magistrate, to a penalty not exceeding fifty rupees. Act XX. 1856> 
sect. 48. 

2151. The magistrates shall receive and try all complaints preferred on oath or 
solemn affirmation against any tax-darogah or other person appointed under this Act for 
extortion, malversation, or other misconduct in the discharge of his duty. On proof of any 
such offence, the tax-darogah or other person as aforesaid shall be liable to dismissal from 
office, and to imprisonment, with or without labor, for a period not exceeding six months ; 
and may also be compelled to refund any money corruptly or unduly exacted or received, 
and to deliver up any effects which may have been illegally distrained or sold, or the value 
thereof, or in default and until such .delivery or refund be made, shall be liable to further 
imprisonment, with hard labor, for not more than six months. But nothing in this section 
shall be taken to prevent tho magistrate from committing any tax-darogah or other person as 
aforesaid for trial before the sessions court, or to limit the power of the sessions court in 
regard to the punishment of such offences under the general law. Act XX 1856, sect 49. 

2152. The chokeedars, and the jemadars and inspectors appointed under this Act 
shall exercise all the powers, and perform all the duties, and be subject to all the liabilities 
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of police officers as prescribed in the general regulations of the Bengal code or Acts of the 
government of India for the time being in force, so far as such powers^ duti^, and liabili- 
ties are not inconsistent with, or otherwise expressly provided for by this Act. The chokee- 
dars, and the jemadars, and inspectors, are in all respects subordinate to the police darogah 
of the thana, within the limits of which they may be employed. Act XX. 1856, sect, 50. 

2153. Every chokeedar appointed under this Act shall wear a badge with a number, 
and the name of the city, town, place, or division for which he is appointed, engraved 
thereon. Act XX. 1856, sect. 51. 

2154. First. — Every chokeedar and every jemadar and inspector appointed under this 
Act shall have power, without warrant, to apprehend and convey immediately to the nearest 
police station any person or persons taken in the act of committing any heinous oflPonce, or 
whom he shall have just cause to suspect to bo about to commit or to have committed a hein- 
ous offence, or against whom a hue and cry shall bo raised. Second . — He shall have power to 
prevent obstructions and nuisances on the roads and streets. Third . — He shall give imme- 
diate intelligence to the police darogah of tho resort to his division of any receivers of stolen 
goods, or of any robbers or other persons of notorious or suspected character, or of any 
circumstances likely to occasion a breach of the peace. Fourth . — lie may stop, examine, 
and, if necessary, detain, any person who shall bo reasonably suspected at any time of having 
or conveying any thing stolen, or who shall be found between sunset and sunrise lying or 
loitering in any highway, yard, or other place, and unable to give a satisfactory account of 
himself, and may convey such person to the nearest police station. Act XX. 1856, sect 52. 

2155. If a chokeedar or other police officer be unable to effect an arrest, he may re- 
quire all persons present to assist him ; and any person who refuses or neglects to comply 
with such requisition, shall be liable, on conviction by a magistrate, to a fine not exceeding 
fifty rupees, or to imprisonment not exceeding two months. Act XX. 1856, sect 53. 

2156. On the fifteenth day of each month, or on such other day not later than the 
fifteentlx day of the month as the magistrate may appoint, the chokeedars and the jemadars 
and inspectors (if any) shall bo mus^red at the thana to which they are attached, and the 
police darogah or the mohurir of the thana shall there pay them the wages duo to them up 
to the close of the preceding month, and shall at the same time take the receipt of each cho- 
keedar in an official register of receipts prepared for the purpose ; and the darogah, after 
signing the register in attestation of its correctness, shall transmit the same to the magistrate. 
Act XX. 1856, sect. 54. 

2157. Any chokeedar and any jemadar or inspector appointed under this Act, who is 
convicted of neglect of duty or misconduct, shall be liable to fine to an extent not exceeding 
half a month’s wages, or to imprisonment for any period not exceeding six months. 
Act XX. 1856, sect 55. 

2158. The magistrate may suspend or dismiss any officer appointed under this Act 
whom be shall think remiss or negligent in the discharge of his duty, or otherwise unfit for 
the same. Act XX. 1856, sect 56. 
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2159. All fines levied under this Act shall be credited to the chokeedaree fund^ and held 
available for the purposes of this Act Act XX. 1856, sect 57. 

2160. Assistants to magistrates vested with special powers, and deputy magistrates 
vested with special powers, when posted at stations other than the sudder station of the 
magistrate, and empowered, under Act X. 1854, to try cases without reference from the 
magistrate, may exercise all the powers hereby vested in a magistrate ; and any assistant 
or deputy magistrate vested with special powers may perform any of the duties hereby 
assigned to a magistrate when referred to him by the magistrate to whom he is subordinate. 
Act XX. 1856, sect. 58. 

2161. All the proceedings of a magistrate under this Act, except as otherwise spe- 
cially provided, shall be subject to the control of the commissioner of circuit ; and all the 
proceedings of the commissioners of circuit shall be subject to the control of the local govern- 
ment. Act XX. 1856, sect 59. 

2162. Nothing contained in this Act shall extend to the town of Calcutta. Act XX. 
1856, sect 60. 

2163. Wherever in this Act or in any appendix thereto, there is nothing in the context 
requiring a diflTerent interpretation — the word "magistrate^’ shall include a joint magistrate, 
and any person lawfully exercising the powers of a magistrate : the word " house” shall 
include any shop or warehouse : the word " bazar” shall mean any place of trade where 
there is a collection of shops or warehouses ; the word district” shall mean a city, town, 
bazar, or union, or any division thereof; the expression "police darogah” shall include any 
tuhseeldar or naib tuhseeldar entrusted with police jurisdiction. Act XX. 1856, sect 61. 

2164. It is the duty of the darogahs, under the guidance and instruction of the 
magistrate, to keep up at their thanas a complete register of the village watchmen, employ- 
ed within their respective limits, drawn out according to the form No. 6 (No. 19 of appendix 
B) ; and upon the death or removal of any of the watchmen, the landholders and other 
persons, to whom the right of nomination to such vacancies belongs, are to send the names 
of the persons, whom they appoint, to the darogah of the jurisdiction, that they may be 
registered by him as above directed.(rt^ Reg. XX. 1817, sect. 21, cl. 1. 

2165. For the more complete formation of the above register, and to enable the 
magistrates at all times to ascertain what number and descriptions of watchmen and guards 
are maintained in aid of the police throughout their respective jurisdictions, — every land- 
holder, farmer, merchant, or other person, employing paiks, chokeedars, pasbans, nigabans, 
burkundazes, or any other description of watchmen or guards, is to transmit, in the first 
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(a) Under this rule tho Calcutta Court held that there is a legal obligation on zumeondars, or other persons to whom the 
right of nomination belongs, to nominate chokeedars. But as the right of nominating chokeedars is not vested by law in any 
partieular party, that question must be decided by local custom. It was also held that there is no penalty prescribed in the 
law by which a magistrate can punish any person for not appointing a chokeedar ; and that therefore he cannot award any 
punishment under bis general powers. Reports L. jP. 1854, part 3, page 175. It would seem, however, from the recorded 
opinions of the judges that the majority did not in fact hold that a magistrate could not nnder his general powers pnnish for 
an offence for which the law has specified no penalty. 

6 c 
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monthof each succeeding Bengal, Fussily, or Willaity year (accordbg to the era current 
in the district) made up to the last day of the preceding year, a list thereof, specifying 
the names, occupations, places of residence, and allowances in land or money, of the several 
persons entertained by them, to the magistrate of the zillah or citjTin which they are em- 
ployed. Any neglect to furnish such lists (especially after being called upon by the ma- 
gistrate), as well as any wilful omission to include in them persona actually employed as 
guards or watchmen, of any denomination, is liable to a fine to government not exceed- 
ing 200 rupees, to be determined by the magistrate according to the situation of the party 
and circumstances of the case. Reg. XII. 1807, sect. 21. 

2166. All private servants employed as guards, watchmen, &c. come within the rules 
of sect 21, Reg. XII. 1807. The magistrates are carefully to enforce the provisions of that 
law, taking care that the lists required are regularly given in to themselves, as well as to the 
assistants or deputy magistrates in charge of sub-divisions. 0. O. Sup. Pol. Z. P. No. 3 
of 1847. 

2167. Any fine imposed in conformity to the above provision should be commuted, if 
not paid within a given time, to imprisonment for a limited term.* — In the absence of the 
zumeendar, the actual manager of the estate is the responsible person, and should be pro- 
ceeded against in default of compliance with the above requisition. Const No. 1150. 

2168. The village watchmen are subject to the orders of the darogahs. Reg. XX. 
1817, sect 21, cl. 2. 

2169. Under the above provision, chokeedars cannot be considered in the light of 
zumeendar’s servants. Const. No. 1281. 

2170. Village watchmen who reside within one coss of the thana to which they 
are subject, are to report daily to the thana all occurrences connected with the police, 
which have happened in their respective villages during the preceding twenty-four hours ; 
— village watchmen, residing from one to three coss distant from the thana, are to furnish 
similar reports twice every week ; — and all other watchmen, whose residence is situated 
at a greater distance, are to report once in every week, or fortnight, as they are specially 
instructed by the darogah so to do. Reg. XX. 1817, sect. 21, cl. 3. 

2171. All occurrences reported by the village watchmen are to be recorded by the 
mohurirs in the thana diaries ; but it is not to be considered necessary to enter in such 
diaries the reports of watchmen, who have no communications to make further than that 
the peace of their divisions has been undisturbed since their last report Reg. XX. 1817, 
sect 21, cl. 4. 

2172. The village watchmen are to apprehend and send to the darogah, or other po- 
lice officer presiding at a thana, any person who is taken in the act of committing murder, 
robbery, housebreaking, or theft ; also proclaimed offenders, and persons against whom a 
hue and cry has been raised of their having been concerned in a recent criminal offence. 
It is further the special duty of the village watchmen to convey to the thana immediate 
intelligence of any robbers, who have concealed themselves in their respective villages or 
in the adjacent country ; and also of any vagrants, or other persons who are lurking about 



BOOK IL — OSAFTBR ll.~IBCTION VI.-^€HOKEBDAR8« 


891 


the country without any ostensible means of subsistence, and who cannot give a satisfactory 
account of themselves. It is likewise the business of the village watchmen to convey early 
intimation to the thana of all murders, robberies, burglaries, thefts, violent affrays, and 
other heinous offences; perpetrated in the villages or places in which they are stationed. 
Reg. XX. 1817, sect. 21, cL 6. 

2173. The report of thewillage watchmen to the police officers of the regular estab- 
lishments is to be made verbally ; and they are not, unless they appear as prosecutors, to 
be sworn to their depositions at the thana, or to be detained at the thana, or sent into the 
magistrate’s court, unless on account of misconduct, or under the special orders of the 
magistrate. Reg. XX. 1817, sect. 21, cl. 6. 

2174. * The darogahs are invariably to ascertain and report, when making enquiries on 
the occasion of any robbery, burglary, or theft, the conduct of the village watchmen ; and 
whether they were present at their posts when the offence was perpetrated ; if not, the 
cause of their absence, and whether there is reason to believe that they were themselves 
concerned in, or connived at, the commission of tho crime. In the event of any neglect or 
suspicion of criminality attaching to a village watchman, the darogah is either to send the 
individual to the magistrate with a separate report of the grounds of the charge exhibited 
against him and evidence to establish the same, or is to forward a report in the first instance 
and wait the instructions of the magistrate, as the nature of the alleged offence dictates. 
In the event of any gross neglect or misconduct in the discharge of his duty, as a police 
officer, being established against a village watchman, he is liable to dismission from bis 
station by order of the magistrate, independently of any punishment to which he is subject 
for specific acts of criminality under the laws and regulations in force. Reg. XX. 1817, 
sect. 21, cl. 7. 

2175. Chokeedars cannot be fined for neglect of duty without a judicial enquiry. Con- 
viction and punishment can only follow proof of the offence ; and therefore the neglect 
charged must be established by evidence. Appeals in such cases lie to tho session judge and 
not to the superintendent of police. Reports L. P. 1855, part 2, page 192 ; and 1856, part 1, 
page 907. 

2176. The provisions of Reg. II. 1832, do not exempt the chokeedars from the duty 
of reporting the commission of such offences to the police, who are still bound to report to 
the magistrate all cases that come to their knowledge. C. O. No. 130 of vol. 2. 

2177. As chokeedars found guilty of neglect of duty were not formerly liable to stripes 
in addition to imprisonment, the provisions of Reg. IL 1834, in prohibiting the infliction of 
stripes, do not authorize an addition to the period of imprisonment to which they were liable 
previous to the issue of that enactment.(a) Const. No. 923. , 0. 0. No. 238 of vol. 2. 

(a) It would Sfom that the puaishment of ohokeedan, especially those who are paid by land, and of other inferior police 
oflleers, for minor eases of neglect or miscondnot, faUs under the general powers of a magistrate. But it is declared in 
Const. No. 244 that, as a spedfle protision is made inol. 6, sect. 6, Reg. Vlll. 1809 (e. pom. 2068) for the punishment of 
officers of police for neglect of duty, the magistrate is restricted in such cases to tho limitation of pnnishment therein 
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OF THE OFFICERS OF POLICE. 
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2178. The darogahs or their police officers are prohibited, undgr penalty of dismission 
from office, from employing the village watchmen on their private concerns, or on any duties 
unconnected with the police. Reg. XX. 1817, sect. 21, cl. 8. 

2179. In those towns and villages, where the darogahs of the mofussil police jurisdic- 
tions, or the officers of outposts, are stationed, the duties of watching and patrolling are to 
be performed conjointly by the regular police officers and the village watchmen ; and private 
watchmen entertained by individuals for guarding their habitations, shops, or warehouses, 
are also to afford their assistance, and are to be considered subject, in the performance of 
this duty, to the orders of the police darogah of the station. Reg. XX. 1817, sect. 21, 
cl. 9. 

2180. On the occurrence of a gang or highway robbery, or any robbery by open 
violence, murder, burglary or theft attended with wounding, or any other heinous offence 
attended with a violent breach of the peace, the village watchmen are, to the utmost of their 
ability, to resist and endeavour to apprehend the offenders, and are to require the headmen 
of the village to collect the inhabitants, and to oppose and seize the criminals, or to pursue 
them if they have fled ; and it is incumbent on the inhabitants of the villages through which 
or near to which the pursuit lies, to afford, on the requisition of the village watchman or 
other police officer, every practicable assistance towards the apprehension of the robbers or 
other offenders, and the recovery of any property stolen or plundered by them, continuing the 
pursuit from village to village. Any headman or watchman of a village, who is convicted 
before the magistrate of wilful inattention to such requisition, is liable to fine and impri- 
sonment not exceeding the limits prescribed by sect. 19, Reg. IX. 1807.* Reg. XX. 1817, 
sect. 21, cl. 10. 

2181. Any interference on the part of the police officers, either with or without the 
orders of the magistrate, to procure the payment of wages said to be due to the village 
chokeedars, is illegal. It is also illegal to compel the munduls and ryots to keep watch or 

defined ; and that, unless some distinct misdemeanor beyond neglect of duty is established, the case does not fall within 
the magistrate’s discretion, under the general powers vested in him by sect. 19, Reg. IX. 1807. The limitation of pun- 
ishtnent referred to, however, is a fine of “ a sum equal to one month’s salary, to be levied by a stoppage of the fixed 
allowance payable to such officer and it follows that this provision has no effect in the case of a chokeedar who receives 
no fixed salary from government ; while it is equally clear that there are many cases of neglect and misconduct, which would 
not be sufficiently punished by the fine of a month’s pay though hardly worthy of dismissal, and many in which no punish- 
ment but moderate imprisonment would produce the desired effect. According to the construction above quoted (No, 928) 
Reg. II. 1834, entirely repeals the following provision of sect, 6, Reg, III. 1812 Any palk, chokeedar, pasban, nigaban, 
or other description of watchman sulqect to the orders of any cutwal or darogah of police, who may hereafter be proved 
guilty of any gross neglect or miaconduct in the discharge of his duty as a police officer (such neglect or misconduct not 
being of a nature which may render it proper that he should be committed or held to bail for trial by the court of circuit) 
shall for such offence be liable to suffer corporal punishment by sentence passed by the magistrate, not exceeding 80 stripes 
of a ratan, instead of the penalties of fin© olr imprisonment, provided the offender shall appear a fit object of corporal punish- 
ment, and the magistrate shall be of opinion that the infliction thereof will operate as a better example than the penalties of 
fine or imprisonment.” The law therefore stands as it did before the enactment of the latter regulation ; and, unless the 
incidental mention of imprisonment therein, and in Const. No. 928, can be construed to empower the magistrate to award 
imprisonment, either no punishment can be inflicted except the fine of a month’s pay, or such ^ases must fall within the 
general powers of a magistrate notwithstanding the principle enunciated in Const. No. 244* 
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to go the rounds daring the night within their respective villages : and police officers are 
required to refrain from such acts under pain of severe punishment. C. O. Sup. Pol, i. P. 
No. 14 of 1839, and No. 8 of 1841. Govt order on police report for the first 6 months 
of 1838, page 230. 

2182. Reg. VII. 1819 does not apply to cliokeedars, and the realization of their wages 
under that law is illegal. Reflorts i. P. 1854, part 1, page 260. 

2183. Crops grown on lands allotted to village cliokeedars for their maintenance cannot 
be exempted from liability to sale, in satisfaction of decrees issued against their owners. 
Const. No. 1212. 

2184. In khas mahals under settlement, the magistrate is to arrange with the local 
settlement officer for the keeping up and payment of a sufficient number of chokeedars ; it 
being the wish of government that the village police of khas mahals, that is, mahals the pro- 
perty of government, should be so manned, paid, and organized as to be a model to all sur- 
rounding estates. When the settlement is in progress, the magistrate is to inform the settle- 
ment officer whether the police are to be provided for in land or money, and what number of 
individuals is to be provided for in each village. On receiving the information, the settlement 
officer is to assign three acres of average good land to each chokeedar, and one acre to each 
bulahur, if the subsistence is ordered to be given in land ; and three rupees a month to each 
chokeedar, and one rupee a month to each bulahur, if the subsistence is to be given in money. 
In the former case, the settlement officer is to cause a statement of the numbers assigned to 
the fields in the field map and khusrah to be furnished to the magistrate. C. 0. Sup. Pol. 
L. R No. 11 of 1841. C. O. S. B. R. L. P. No. 44 of 1840, and No. 18 of 1841. 

2185. Appeals from the orders of a magistrate, maintaining village chokeedars in 
possession of the lands set apart for their subsistence, lie not to the session judge but to the 
superintendent of police. The same rule is applicable to appeals from orders enforcing 
payment of their allowances in money or other kinds. C. O. No, 84 of vol. 4, W. P, 


SECTION VII. 

RULES FOR THE CONTROL, MANAGEMENT, AND CONDUCT OF THE ROAD 
POLICE ON THE GRAND TRUNK ROAD. 

2186. Rule 1. The magistrates, assistants, and deputy magistrates, through whose 
jurisdictions the grand trunk road passes, have the supervision and control of the road police 
within the limits of their respective jurisdictions. Rule 2. The deputy magistrates and 
assistants in sub-divisions on the road are required to visit the road police posts at least twice 
in every month, especially during the period between the 15th of October and the 20th of 
June. The magistrates of districts, if unable from other business to visit the road, will 
depute their assistants or other competent officers for that purpose. Ruk 3. The magis- 
trates, assistants, and deputy magistrates, will take care that their subordinates prevent 
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all obstructions, on the road, by the stopping of carts, trucks, or carriages. At the halting 
places# and elsewhere, carts and other carriages stopping are to be carefully drawn to one 
side of the road, and the centre kept sufficiently free to admit of two carriages at least* 
passing abreast Rule 4. Each station jemadar has the immediate charge and control of 
the sowars, burkiuidazes, and chokeedars within his beat Rule 5. The burkundaz at 
each niarhala shall require and cause the two chokeedars under him to patrol the road 
before daybreak East and West, until they meet the chokeedars of the adjacent marhalas, 
and then return to their post, reporting what they may have seen, or what has occurred. 
This patrol will be repeated during the day, again in the evening after sunset, and during 
the night The magistrates, assistants, and deputy magistrates, will regulate the hours for 
patrol according to the season of the year. Nothing in this rule, however, shall be consi- 
dered to diminish the responsibility of the police in respect of any occurrence taking place 
at any time whatever. Rule 6. The sowars will patrol East and West of the station-house 
to the limits of their jurisdiction. ^Tliey will see that the burkundazos and chokeedars are 
at their posts, and have performed, or are performing their patrol ; and they will report all 
circumstances to the jemadar on their return. Rule 7. The jemadar himself will frequent- 
ly visit the different posts under his charge, and he will be held responsible if he fails to 
ascertain and report any neglect or misconduct on the part of his subordinates. Rule 8. 
In case of the death by sickness or otherwise in any chuttee, or on the road, of any traveller 
w^ho may have no companions to takfe charge of his property, the burkundaz of the nearest 
marhala shall transmit the same at once to the jemadar, who will forward it with a report 
of the circumstances to his superior. Rule 9. In the case of any suspicious death, or of 
any corpse being found on the road, the body shall be, if possible, sent to the head 
quarters of the station or sub-division for medical examination, ^he jemadar is to 
proceed to the spot and send notice to the jemadars East and West, with a descrip- 
tion of the person ; and the police shall use every endeavour to ascertain by whom the 
deceased was last seen, and in what company. Rule 10. On the occurrence of any high* 
way-robbery or dacoity on the road, the burkundaz of the marhala shall immediately 
despatch one chokeedar with intelligence to the nearest police station, and the other to the 
next marliala, whence the intelligence shall be conveyed from marhala to marhala until 
it reaches the road jemadar. The latter will proceed to the spot, and endeavour to procure 
a clue to the offenders ; but on the arrival of the thana police, he will makeover the in- 
quiry to them, together with whatever information he may have obtained. Rule II. On 
the occurrence of any crimes on the road, especially when travellers are concerned, the 
deputy magistrates and assistants will enter upon the case directly, so that the parties may 
suffer no unnecessary detention. If the case be within their competency, they will decide it 
at once ; and if it be necessary to send the case to a higher tribunal, they will be most care- 
ful that only those persons whose evidence is absolutely required are detained from proceed- 
ing on their journey. Rule 12. The jemadars, burkundazes, and chokeedars, will caution 
travellers, and others moving by night with merchandize and goods, of the risk which they 
incur ; but they are strictly prohibited from compelling travellers to stop at any particular 
place, and they will afford protection to such as may stay in their vicinity. Rule 13. The 
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magistrates^ assistants^ and deputy magistrates^ will warn all the road police to be on the 
alert regarding the passing of bodies of up-country men along the road, either in numbers or 
following each other, without much baggage or with only a lotah and clothes ; and notice of 
such is to be forthwith sent to the assistant or deputy magistrate, who will take measures to 
stop and examine them. Immediately on the occurrence of a dacoity or robbery by a body 
of up-country men, notice wiH be sent by d&k to all the magistrates of districts and deputy 
magistrates on the road to the West of the place where the offence was committed, so that 
means may bo taken by them to watch the bye-roads and the fords on the River Soane 
leading to Shahabad, and thus the offenders be stopped on their return.(a) RiiU 14. The 
magistrates, assistants, and deputy magistrates, will take every opportunity of warning 
travellers against allowing strangers to attach themselves to their party, and to avoid eat- 
ing, drinking, or smoking any thing from the hands of persons with whom they have been 
previously unacquainted. Should the jemadars observe any persons constantly going up 
and down the road and attaching themselves to partied they will communicate the cir- 
cumstance to their superiors, who will make such inquiries and pass such orders us 
may be requisite. Ruk 15. In cases of. emergency, the jemadars may despatch a 
sowar to carry information to the next station, whence another sowar shall proceed 
with the same to his superior; but, as a general rule, the sowars, burkundazes, and cho- 
keedars, will be kept to their duties of patrol, protection of lives and property, and pre- 
vention of crime on the road. Rule 16. Should any of the jemadars, sowars, or others 
of the road police require temporary leave of absence, from sickness or on private 
affairs, they may be allowed to place their own nominees as substitutes whilst they are ab- 
sent ; provided that their superior sees no objection, and that such nominee is personally 
capable of performing the duties. RuU 17. All promotions shall be given as much as 
possible in the force, so as to give encouragement to the subordinate officers to evince activity 
vigilance and efficiency in the performance of their duties. Rale 18. Every man in the 
force may be transferred from one station to another at the discretion of the authorities. 
Ruh 19. For the apprehension of parties who have committed oflbnccs on or near the 
road, or for any other police business relating to the road or its neighbourhood, the road 
police have concurrent authority with the police of the districts on either side. Rule 20. 
The marhalas and station houses of the road police will be white-washed, and over each 
will be painted in large letters, both in the English and native languages, its number and 


Bodies of up- 
country men pass- 
ing along the road. 


Caution to tra- 
vellers against 
strangers. 


Suspected par- 
ties. 


Expresses. 


Leave of absence. 


PromotioDa. 


Transfer of ofH- 
cers. 


Concurrent au- 
thority. 


Stations to be 
white-washed and 
numbered. 


(a) The mode of proceeding adopted by the Shahabad and Behar dacoits is as follows They set out from their 
villages to a place of rendezvous^ and then go singly, or in small parties, down the road, generally with only lotahs, 
clothes, and a small sum of money amongst them. They supply themselves with lattees which are sold on the road -side, 
and they either send out spies to see what carts arb coming, or they have informants at some of the chuttoes. They commit 
their dacoities early in the evening, if they have opportunity, and immediately after make off with their plunder 
to the bed of some river or nullah in the jungles, in which they bury their booty, easing themselves round and near the spot, 
so as to prevent persons approaching it. Part of the gang then returns, or may go on to commit another robbery. Those 
with the booty, after staying near the place for a day, remove it, and proceed by bye-roads through the jungles to their 
homes, halting during the day on the banks of a stream, in the sands of which they conceal the property. If, therefore, 
timely notice of a robbery is sent to the authorities and districts Westward of the place of occurrence, there will always be 
some chance of recovering the property and securing part of the gang. The Shah abad dacoits have not been known to 
come on the road lower than Gulsee Chuttes. 



396 


OF THE OFFICERS OF FOLIC R. 


Uniform of police. 


WeRtem 

Provinces* 

Measures to be 
taken for the sup* 
ply of provisioDHy 
and for the protec- 
tion of the travel- 
lers, and of the 
people from oppress, 
sion on the part of 
travellers. 

Encamping 

grounds. 

Serais, police 
not to interefere 
with ; 


and not to levy 
fees from travellers 
using. 

Bha tiaras. 


Marhalas. 


Beat of chokce- 
dar**. 


Chokccs. 


Thanas to bo 
brought on the 
road. 

Duty of chokee- 
dars and burkun- 
dazes. 


Travellers may be 
furnished with se- 
parate chokeedars, 
who are to be paid 
for. 

Tuhseeldars 
vested with powers 
of deputy magis- 
trate. 


Duty if com- 
plaint be preferred 
to them. 


the name of the magisterial jurisdiction to which it belongs. The chokeedars, burkun- 
da^es, and sowars of the road police will wear red turbans and kumurhunds, with 
badges indicating tlieir number and rank on red cross belts edged with green. The jema- 
dars will have a red stripe on the right arm. Govt. Bengal, June 1853. 

2187. Rules have been laid down in the Western Provinces for the supply of provisions 
and for the protection of travellers along the grand trunk road ; and effectual measures are 
required to be taken in every district to protect the people from oppression on the part of 
civil and military servants of the government and other travellers who may pass along its 
course. Encamping grounds are prepared, and the collectors are required to see that proper 
siijiplies are provided at the burdasht-khanas. Zumeendars and others are encouraged to 
build serais ; and the police are strictly prohibited from interfering in regard to them, so as 
unduly to favor any party, or to derive to themselves a profit from the undertakings. Their 
w'atcli is to be Kept outside the buildings ; and they are not to enter them in their official 
capacity, unless to repress evident breaclies of the peace, or otherwise in the execution of 
their regular duty. They are strictly prohibited from levying any dues from travellers who 
may alight at. serais, or from compelling them to resort to particular places. Bhatiaras are 
to be protected in the fair exercise of their calling ; and measures are to be taken to en- 
force the same payments to them from government officers as are demanded from other in- 
dividuals. Marhalas, close to the road, and consisting of two rooms and a verandah in front, 
are to be built at the distance of two miles the one from the other. Each marliala is to con- 
tain a burkundaz and two chokeedars, who are always to be present at night ; and each cho- 
keedar, is to have charge of a miles length of road immediately contiguous to the mar- 
liala on either side. Chokees of larger dimensions, and with accommodation for a jemadar, 
two sowars, and several burkundazes, consisting of six rooms, and stabling for two horses, 
are to be erected at convenient posts. The tuliseeldarees and thanas are to be brought as 
much on the grand trunk road as may be consistent with other public objects. It is the duty 
of the chokeedars and burkundazes to afford protection to all travellers with merchandize or 
goods, who may stay for the night at puraos or other established halting places in their 
vicinity ; but they must be strictly prohibited from compelling travellers to stop at any 
particular place ; nor must they be allowed to make any charge for the protection they afford. 
Travellers, who require separate chokeedars for the protection of their baggage or tents at the 
established encamping grounds, are to be furnished with them at a settled price by the officers 
of the collector’s establishment who is stationed on the spot. For such chokeedars the estab- 
lished fee must be always paid. The tuhseeldars along the road are generally invested with 
the powers of deputy magistrates. In that capacity it will be their duty to see that all provi- 
sions are punctually paid for, and that all coolies and hired chokeedars receive their proper 
wages. In the event of any complaints being preferred to them of non-payment, or ill-treat- 
ment, on the part of troops or travellers, they will immediately bring the circumstances to 
the notice of the party, against w^hom the complaint is lodged, either verbally or in writing ; 
and, if the matter is not promptly and satisfactorily settled, they will take evidence of the 
facts, and will either dispose of the case themselves, or send a representation of it, with their 



BOOK iI.«~CHAFTEB IL— SECTION VII. — OBANB TRUNK ROAD. 


397 


opinion, to the collector or magistrate, as may be necessary. They will further exert them- 
selves to prevent all exactions on the part of the chokeedars, or burkundazes, or other 
officers of government on the road, whether directed against residents in the vicinity, traders 
or shopmen located on the road, or travellers passing along it. They will bring to the notice 
of the collector or magistrate all instances of misconduct of this nature, with their recom- 
mendation as to the proper notice to bo taken of the offence. On the occurrence of any crimes 
upon the road, especially where travellers are concerned, it will be the duty of the deputy 
magistrates to enter upon the case directly, so that the parties may suffer no unnecessary de- 
tention. If the case be within their competency, they will dispose of it at once; otherwise 
they will send the criminal with the proceedings to the magistrate for his final orders, and 
will suffer all others, who arc concerned in the case, and may be no further required, to 
pass on. The magistrate will pay particular attention to the characters of the police officers, 
who may bo stationed along tlie road, and he will suitably encourage tlie deserving. The 
collector and magistrate himself, or one of his best qualified assistants, wiW make it a point 
to visit the halting-grounds, and the chokees, serais, and other public buildings, along the road 
as often as may be practicable; and during the cold weather some responsible person should, 
if possible, be charged witli the duty of moving along the road, and seeing that existing 
rules arc observed. Govt. Order JV. P. No. 1G95, April 28, 1848. 

2188. A collector or magistrate, on receiving a well-supported complaint against an 
officer of the army or detachment of troops, should immediately send information of it to the 
nearest general officer commanding a division towards which the party complained against is 
moving. Ho should at the same time furnish the commissioner of the division with a copy 
of his representation. Govt. Order fV. P. No, 3484, September 27, 1851. 

2189. The resort to tlie puraos should be left absolutely free, and exempt from any 
demand of fee, to all travellers with their carts and goods. The chokeedars should be paid 
from the sale of the refuse ; and a general superintendence over the puraos should be 
exercised by tho nearest tuhsoeldar or tbanadar, so that the full value of such refuse may be 
obtained, and applied with a view to the most safe and convenient use of the enclosures. 
Govt Order IV. P. No, 70, January 6, 1855. 

2190. It rests with tho police to remove all obstructions, as carts, waggons, and 
carriages, with which tho grand trunk road is sometimes encumbered, and which are of the 
nature of public nuisances ; vehicles, of which the draft cattle are being changed, should be 
compelled to draw up in a single line on the side of the road, and to move on without delay 
as soon as the change is completed. In the large towns along the road, empty vehicles must 
not be allowed to stand on tho high road opposite to the offices of the owners, or their agents ; 
but should be removed from the road and kept in suitable yards maintained at the expense of 
the owners. Every effort should be made to induce the drivers of vehicles along the road to 
observe the rule of keeping the left hand side of the road except when passing other vehicles, 
which they should do on the right hand side. Govt Order fV P. No. 87 A, December 
13, 1852. 
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OF THE OFFICERS OP POLICE. 


SECTION VIII. 

rules for the control, management, and conduct of the police 

ON THE JUGGERNATH ROAD, BETWEEN JELLASORE AND POOREE. 
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2191. Rule 1. The magistrates and deputy magistrates through whose jurisdictions the 
road passes, have the general supervision and control of the road police within the limits 
of their respective jurisdictions ; the immediate control of the jemadars, burkundazes, cho- 
keedars, (or paiks,) being vested in the tliana darogahs. Rule 2, The magistrates and 
deputy magistrates are required to make arrangements for having occasional visits paid 
to the road police posts by themselves or their assistants, or other competent officers. These 
visits should be arranged so as to tako the police unawares, and effectually test their vigilance. 
The thana darogahs are required to visit the road police posts at least twice in every month, 
and to report the result to the magistrate. Rule 3. Each jemadar has the immediate con- 
trol of the burkundazes, chokeedars, (or paiks) within his beat Ruk 4. Tho head quarter^ 
of each jemadar will be at the central station of his beat, and he is required to visit every sta- 
tion within his control at least once in every 2 days, and to see that the burkundazes, chokee- 
dars, &C., are on the alert The jemadars will keep a diary of their proceedings. Rule 5. 
Two men from each station (whether burkundazes or chokeedars) will patrol the road in op- 
posite directions every morning and evening, until they meet the patrol of the adjacent 
station; when they will return to their post, reporting what they may have seen, or what 
has occurred. The hours for patrol will be regulated by the magistrates according to the 
season of the year, and a diary will be kept at each station, in which will be entered the 
names of the patrolling officers, the hour of their departure from and return to the station, 
and their report of what has occurred. Rule 6. It is the duty of the road jemadars to 
watch the movements of suspicious characters, to take notice of all complaints of robbery, 
theft, and violence, occurring along the line of road within their respective boats, and to appre- 
hend persons charged with the commission of such offences, giving immediate notice to the 
thana darogahs. Rule 7. In case of the death from natural causes of any traveller who 
may have no companions to take charge of his property, the burkundaz of the station near- 
est to the spot shall transmit the property without delay to the jemadar of the beat, who will 
forward it with a report of the circumstances to the thana darogah. The jemadar will en- 
ter all such property in a book to be kept for the purpose. Rule 8. In the case of any 
suspicious death, or of any corpse being found on the road with marks of violence on it’ 
the body shall, if possible, be sent to the head quarters of the district or sub-division for 
medical examination. The jemadar is to proceed to the spot, and send notice to the jemadars 
on each side with a description of the person of the deceased, and the police shall use every 
endeavour to ascertain by whom he was last seen and in what company, RuU 9. On the 
occurrence of high-way robbery, dacoity, or other heinous crime on the road, the burkundaz 
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of the station shall immediately despatch one chokeedar with intellegence to the thana 
and another to the next station, whence the intelligence shall be conveyed from station to 
station, until it reaches the road jemadar. The latter will at once proceed to the spot and 
endeavour to procure a clue to the offenders, but on the arrival of the thana police, he will 
make over the inquiry to them, together with whatever information he may have obtained. 
lluU 10. On the occurrence of any crimes on the road, especially where travellers are con- 
cerned, the magistrates and deputy magistrates will enter upon the case directly, so that the 
parties may suffer no unnecessary detention. Rale 11. It is the duty of the road police to 
prevent all obstruction to the road by the stopping of carts, or otherwise. At the halting 
places, or elsewhere, carts, and other carriages stopping are to be carefully drawn to one side 
of the road, and the centre kept sufficiently free to admit of two carriages passing abreast. 
Huh 12. The jemadars, burkundazes, and chokeedars, are strictly required to afford 
protection to all travellers who may stop in their vicinity. Rah 13. In cases of emer- 
gency, the jemadars may despatch a burkundaz or chokeedar to carry information to 
the next station ; but, as a general rule, the burkundazes and chokeedars will be kept to 
their duties of patrol, protection of lives and property, and prevention of crime on the road. 
Rule 14. Should any of the jemadars or burkundazes of the road police require tem- 
porary leave of absence (not exceeding a month^ on account of sickness, or urgent private 
affairs, they may be allowed to place their own nominees as substitutes whilst they are absent, 
provided that their superior sees no objection, and that such nominee is personally capable 
of performing the duties. If leave of absence for a longer period than one month is required, 
the nomination will rest with the magistrate. Rule 15. All promotions shall be given as 
much as possible in the force, so as to give encouragement to the subordinate officers to 
evince activity, vigilance, and efficiency in the performance of their duties. Rale 16. Every 
man in the force may be transferred from one station to another at the discretion of the 
magistrate. Rule 17. For the apprehension of parties who have committed offences on 
or near the road, or for any other police business relating to the road or its neighbour- 
hood, the road police have concurrent authority with the police of the districts on either 
side. Govt Order Bengal, No. 477, March 3, 1854. 
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CHAPTEli III. 

OF POLICE DUTIES. 

SECTION 1. 

OF RECORDS, DIARIES, AND REGISTERS TO BE KEPT AT THE THANA. 

2192. The police darogahs and moliurirs are enjoined to bind up separately from all 
other records, and to preserve with care, the several regulations of government, which are 
sent to their respective thanas ; and they are also to cause the same to be publicly read 
lor general information, and to take every favorable occasion of promulgating the rules 
therein contained. Reg. XX. 1817, sect. 8, cl. 1. 

2193. The books and registers, alluded to in the following clauses of this section, are 
to be kept up with regularity at the several police thanas ; and darogahs and mohurirs 
on their appointment to police stations, are rec[uircd to inspect the records, and to report to 
the magistrates on tho general state of the thana papers within ton days of receiving 
charge. Every police darogali, or thana moliurir, receiving charge of tho records of a 
police station, is to sign a list of the records delivered over to him, w^hich is also to bo 
si<med by tho oflBcer delivering over charge ; and the list so authenticated by their joint 
signatures is to be transmitted to tho magistrate. An exact counterpart, authenticated in 
the same way, is to be kept at the thana. Tho magistrates and their assistants, and the 
joint magistrates, who occasionally visit the thanas, aro to avail themselves of any oppor- 
nities that may offer to inspect the records ; and in tho event of their being found defec- 
tive, or of any gross neglect in the care of them, the darogali and mohurir, who appear 
culpable, arc to be liable to dismission, or to a fine, according to the circumstances of the 
case. Reg. XX. 1817, sect. 8, cl. 2. 

2 1 94. The police darogahs are severally to be furnished with blank books for diaries : 
each book containing 100 pages, to be signed and numbered by the magistrate’s assistant, 
if on the spot, or in his absence by the serishtadar, or other head ministerial officer of the 
magistrate’s court. Reg. XX. 1817, sect. 8, cl. 3. 

2195. Every occurrence which is brought to the knowledge of the officers of police is 
to be entered in the thana diary on the day on which tho event is communicated to tlie 
thana ; and, if no incident bo communicated, it is to be so noted in the diary. Reg. XX. 
1817, sect. 8, cl. 4. 

2196. The darogahs are to enter in their diaries the names of all persons whom they 
apprehend, the crime or misdemeanor with which they aro charged, the date of their ap- 
prehension, and the date on which they are dispatched to the magistrate. Reg. XX. 1817, 
sect. 8, cl. 5. 
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2197. The purport of every petition, representation, complaint, or information pre- The pui^rt of 
sented to any officer of police, is to be recorded in the diary, whether the same is cogniza- tolSe e^tewT’ 
ble by the native officer of police or otherwise : and if it is proved that a darogah has ap- 
prehended any person, or issued orders, or done any official act, which he has not inserted 

and truly stated in his diary, or that any occurrences have been wilfully omitted, he is to presentation!"'*^** 
be punished by dismission from office, or by such other penalty, as the circumstances of 
the case appear, under the general regulations^ to require. Reg. XX. 1817, sect 8, cl, 6. 

2198. Every entry made in the diary is to be attested by the signature of the iudivi- Entries bow to 

dual by whom it is recorded. Reg. XX. 1817, sect 8, cl. 7. • • • 

2199. The officer presiding at the thana is to be careful to report to the macistrate Report for new 

L 1 J. 1 1* 1 1 1 ^ hooks, when 

at least a month before the diary books are likely to be written through, in order that required, 
fresh blank books may be furnished to the thana without delay. Those diary books which 
are completed are to he deposited in the records of the thana. Reg. XX. 1817, 
sect 8, cl. 8. 


2200., A book is to be kept containing copies of all urzees, kyfeeyuts, reports, and re- Books to be kept 
turns made by the officers of the thana establishment to the magistrate’s court Reg. XX, 

1817, sect 8, cl, 9. 


2201. A book is to be kept containing copies of all perwanas, and orders of every for copies ofms- 

description, received from the magistrate’s court Reg. XX. 1817, sect 8, cl. 10. . gutmte’s orders ; 

2202. A book is to be kept containing copies of all chalans, or despatches of for copies of eha- 
prisoners and property forwarded to the magistrate’s court, drawn out agreeably to the ’ 

forms Nos, 2 and 3 (Nos. 12 and 13 of appendix C). Reg. XX. 1817, sect 8, cl 1 1. 


of hein* 
inces ; 


2203. An abstract register is to be kept of robberies, and other heinous offences, forr 

ascertained to have been committed within the jurisdiction of the thana, in each month, * 
drawn out in the form No, 4 (No. 14 of appendix C>* Reg. XX. 1817, sect 8, cl. 12. » ^ 2209 

2204. A book is to be kept containing copies of all lists of stolen property delivered for Lpies of luti 

into the thana by prosecutors and others. Reg. XX. 1817, sect. 8, cl. 13. of stolen property; 


2205. A register is to be kept, according to the form No. 5 (No. 2^ of appendix B), for register of tor- 
of offenders who have broken jail, or have otherwise eluded the pursuit of justice, and for ^ ’ 
whose apprehension orders have been received at the thana from the magistrate’s court. 

Reg. XX. 1817, sect. 8, cl. 14. 


2206. A list is to be kept of the names of the villages comprised within the limits of j 

for yjj, 

the thana, showing the names of the proprietors and of the village watchmen, agreeably h^gcs. 
to the form No. 6 (No. 19 of appendix B> Reg. XX. 1817, sect 8, cl. 15. 
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SECTION IL 

OE RETURNS, REPORTS, AND STATEMENTS, TO BE FURNISHED BY 

POLICE OFFICERS. 

2207. An extract from the thana diary, and from the abstract register of robberies 
and other heinous offences (No. 4 above prescribed), containing the mitries daring the 
month, is to be prepared verbatim, and transmitted to the office of the magistrate on or 
before the 5th of every ensuing month. Reg. XX. 1817, sect 9, cL 1. 

2208. Together with such monthly reports, the darogahs are to forward, under their 
official signature, and in charge of a bnrkundaz, a list of the police officers on the thana 
establishment, entitled to receive pay from government for the past month, after the form 
No. 7 (No. 22 of appendix B). This list the burkundaz is to deliver to the treasurer of 
the foujdaree court, on his receiving the pay of the thana establishment, which is forthwith 
to be conveyed to the darogah, or other police officer in charge of the thana, who is to 
pay the amount due to the several individuals of the establishment, and to transmit 
their receipts with his own in a paper corresponding in substance with tlie form above 
mentioned, to remain witli the records of the magistrate’s court. Reg. XX. 1817, 
sect. 9, cl. 2. 

2209. In preparing the abstract monthly statements of heinous offences, according to 
from No. 4 ("No. 14 of appendix C), the darogahs are to pay strict attention to the follow- 
ing rules. Reg. XX. 1817, sect. 9, cl. 3. 

2210. The darogahs are, as far as is in their power, to distinguish wilful and mali- 
cious murder ( kutl-amd ) from every other species of homicide, reporting all cases of murder 
not accompanied with robbery or burglary under the 5th head, and cases of homicide of 
every other description, excepting homicide in affrays, under the 11th head of the statement. 
Reg. XX. 1817, sect. 9, cl. 4. 

2211. Under the 6th head the darogahs are to insert all cases of wounding, or violent 
corporal injury inflicted maliciously, and not in the prosecution of robbery or burglary, or 
during an affray. Reg. XX. 1817, sect. 9, cl. 5. 

2212. Under the 12th head of the statement all affrays and riots are to be entered, 
in which any considerable number of persons has been concerned, or in which any person 
has been killed or wounded, and the public peace has been disturbed ; but it is not necessary 
to include in this column cases of assault and battery, or drunken broils, in which only a 
few individuals have disputed, and no very serious personal injury has been sustained. 
Reg. XX. 1817, sect. 9, cl. 6. 

2213. Under the 13th and 14th heads of the statement all cases are to be entered, in 
which any person enters or attempts to enter by day or by night, by breaking into any 
dwelling-house, warehouse, storehouse, or other building or place used for the custody 
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and preservation of property, whether the same be constructed of stone, brick, mud, 
bamboo, grass, or other materials, or into a tent, boat, or other place of liabitation, whether 
such entry be ejSfected by cutting through or under the wall, or by forcibly racing the roof 
of the house, or by any other means attended with breaking, and whether in pursuance of 
the intent to commit such robbery any property be carried away or otherwise. Reg. XX. 
1817, sect. 9, cl. 7. 

2214. Under the 17th head all cases are to be entered of receivings vending, or 
concealing, or melting down stolen property. Reg. XX. 1817, sect 9, cl. 8. 

2215. The 18th head of the statement is to include only those cases of arson, in which 
any habitation or other property appears to have been purposely and maliciously fired ; and 
the darogah is not to include accidental fires under this head. Reg. XX. 1817, sect. 9, cl. 9. 

2216. Under the concluding or 20th head of the statement, the darogah is to insert 
all cases in which the person destroyed appears to have been the immediate and voluntary 
cause of his own death. Reg. XX. 1817, sect 9, cl. 10. 

2217. The darogalis are to report in the statement above prescribed all heinous 
offences which come to their knowledge, whether the offenders are apprehended or other- 
wise ; and are to distinguish in the third column all attempts in which the criminal intent 
has failed, inserting in the second column only those cases in which the crime has been actually 
perpetrated. Reg. XX. 1817, sect. 9, cl. 11. 

2218. A monthly report of crimes and offences, agreeably to the form No, 4 (No. 14 
of appendix 0) is to be transmitted by the darogahs from each thana to tlie superintendent 
of police for the division, on or before the 5th of the ensuing month. Reg. XX. 1817, 
sect. 9, cl. 12. 

2219. The reports and returns submitted by the police officers to the magistrates are 
to be written in a clear and legible hand, and are to bear at the foot of the writing the 
date of the despatch, according to the era current in the district, and the signature of the 
police officer by whom the report is made, and, when the circumstances admit, the seat of 
the thana; all examinations taken and proceedings held are to be superscribed with the date 
and month of the era current in their several jurisdictions, Reg. XX. 1817, sect 9, cl. 13* 

2220. The papers transmitted by the police officers to the foujdaree court are to be 
strung on a thread, the ends of which are to bo secured with wax ; and tlie record of each 
case is to be made up in a separate envelope, and addressed to the magistrate of the dis- 
trict ; the name of the thana, from which the report is made, is to be marked on the 
envelope. Reg. XX. 1817, sect 9, cf. 14. 

2221. Every process and order addressed by a magistrate to a police officer is to 
limit a certain time, in which it is to be served, executed, and returned to the magistrate’s 
court Reg. XX. 1817, sect 9, cl. 15. 

2222. The returns to all orders and processes, and the certificates of the due publica- 
tion of all proclamations, addressed by the magistrates to the police officers, are to be 
endorsed, as far as the size of the paper will admit, on the original order or process ; and if 
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the length of the return renders it necessary^ a separate piece pf paper is to be annexed to 
the original document ; and a copy of the return is to be entered in the register prescribed in 
cl. 9, sect. 8, of this regulation (para. 2200). Reg. XX. 1817, sect 9, cl. 16. 

2223. The police oflScers are, to the extent of their ability, to carry into effect such 
instructions as they receive, within the period specified in the magistrate’s order ; and if 
the directions contained in the order or process cannot be entirely carried into effect within 
the time limited, a report is to be made, at the expiration of such period, of the cause of 
delay, with specific information when a further and a full return will be made ; and the 
original order or process is to be sent to the magistrate, with such final return, endorsed 
as directed above. Reg. XX. 1817, sect 9, cl. 17. 

2224. The darogahs and mohurirs are to be careful to render their reports and 
returns in as precise terms as possible, and they are to refrain from recapitulating in their 
returns a detail of the magistrate’s orders ; and, when referring to such orders, are merely 
to state summarily the nature of the case and the date of the perwana. Reg. XX. 1817, 
sect 9, cl. 18. 

2225. No precise rules can be laid down for the returns to perwanas; but any 
police officer, unnecessarily taking up the time of the magistrate with long reports, is to be 
entered in the minor register* ; and such conduct, if persisted in, should cause dismissal. 
0. O. No. 138 of vol. 3, rule 7. L. F. 

2226. The police officers are to report concisely, but clearly, all important occurrences 
which take place within their jurisdiction, considering that an important part of their duty. 
C. O. No. 138 of vol. 3, rule 8, L. P. 

2227. The magistrates are to enforce the observance of the rules laid down in 0. O. 
No. 138 of vol. 3,* for abridging the proceedings of police officers. These rules being 
deemed of much importance, the magistrates are expected to be particularly careful that 
they are not neglected, and to call to account such officers as may persist in not con- 
forming to them. The session judges are to avail themselves of every opportunity to 
point out to the magistrates any instances of neglect of the rules in question, which they 
may observe when they have occassion to refer to the proceedings of the police in cases 
committed to the sessions or called for by them. C. O. No. 23 of vol. 4. L. P. 

2228. Darogahs are to transmit their thana reports direct to the superintendent of 
police, and not through the magistrate. C. O. Sup. PoL L. F. No. 6 of 1840. 

2229. Darogahs are to report to the superintendent of police at the time the occur- 
rence of serious cases only, such as murders, dacoities, affrays, highway robberies, and 
heavy burglaries and thefts in which a prosecution is desired by the person whose property 
has been stolen. C. O. Sup. Pol. L. F, No. 23 of 1843. 
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SECTION III. 


OF THE ZUMEENDAREE DAK. 


2230. To facilitate the communication between the magistrate’s court and the stations importance of 
of the darogahs, and to enable the magistrates to obtain speedy information of the occurrence 

of crimes, as well as with the view of preventing the unnecessary confinement of persons, 
who are detained in custody pending an inquiry of the police officers, or trial before the 
magistrate, the magistrates and native officers of police are required to attend, as far is 
practicable, to the directions contained in the following rules. Reg. XX. 1817, sect. 10, cl. 1. 

2231. The superintendence of the despatch by dfi.k of perwanas to the darocrahs, Snperintendence 

ti. n t m PI* 1 ® of dawk vested in 

and of reports from the officers of police to the magistrate s court, h to be entrusted to the nnz\r» aud thana 
nazirs of the criminal courts and to the thana mohurirs, who are to be held responsible 
for the speedy transmission of the packets to and fro ; and are to report to the magistrates 
all instances of delay which come to their knowledge. Reg. XX. 1H17, sect. 10, cl. 2. 


2232. As far as circumstances admit, the magistrate’s orders to his police officers. Official order* 
and the thana reports, whether addressed to the magistrate or to the superintendent of be transmitted*!^ 
police, are to be transmitted by the government d&k ; and all dUk officers in the Com- 
pany’s provinces are required to receive and convey, free of expense, such orders and 
reports, the same being superscribed with the name and official designation of the public 
officer by whom the papers are despatched, together with the words Kar Sirkar” to denote 
that they relate to the public service. Reg. XX. 1817, sect. 10, cl. 3. 


2233. In cases where a thana is situated at a considerable distance from the route of 
the government ddk, the magistrates in communication with their police officers are to 
establish dftk stations between the thanas, or from the thanas to the magistrate’s court 
at proper distances, according to local circumstances, but not in any instance exceeding 
live coss ; and the land proprietors and farmers of land, or their local managers, are to 
be called upon to name and appoint the requisite number of peons or paiks (not being 
village watchmen) for the performance of this duty. In places wlicre no establishment of 
regular police officers is stationed, they are also to be required to fix on a particular bouse 
in the village where the peons or paiks may at all times be found without delay, and to 
name the mundul, putwaree, or other person in the village, whose business it is to be to 


£staUi*hment of 
subordinate d&k 
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landholders, and 
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receive and forward the papers transmitted by the dfi.k. A statement after the form 

No. 8 (No. 23 of appendix B) is to be kept up at each thana; audit is the duty 

of every darogah, on his appointment to * a thana, to see that this paper is included in the that the establish. 

records of the tliana, as well as that the d&k for the conveyance of the magistrate’s ** 

perwanas and the thana reports is duly regulated, and the peons or paiks maintained 

by the landholders, farmers, or managers, at the appointed stages. Keg. XX. 1817, 

sect 10, cl. 4. 
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OF POLICE DUTIES. 


Nizamut adaw* 
lut cannot exempt 
landholders from 
contributing to tho 
establishment; but 
magistrate may ex- 
cise his discretion. 


2234. The nizamut adawlut have no authority to sanction the exemption of land- 
holders paying a small revenue to government from contributing to the expense of the 
establishment of dtik runners; but the magistrate, in enforcing the above provisions, is 
to exercise his discretion according to the circumstances of each case, leaving the party 
dissatisfied to appeal. Const. No. 728. 


Putneedars are 
not exempt. 


Landholders 
neglecting the 
rules how punish- 
able. 


2235. Putneedars are included in the terms of the above provision, and are therefore 
liable to be called upon to perform the duties referred to therein. Const No. 1364. 

2236. The landholders, proprietors and farmers of land, with their local managers 
and heads of villages, are to be held responsible for a due observance of the foregoing rules, 
and are to be liable on proof before the magistrate of wilful disregard of these provisions, 
especially after a previous admonition, to be punished by a fine not exceeding 100 rupees, 
coininutable in default of payment to confinement in tho civil jail for any period not exceed- 
ing one month. Reg. XX. 1817, sect 10, cl. 5. 


Appeals from or- 
ders of magi'^tratc 
lie to session judge. 


Date of despatch 
and time of receipt 
to be noted on the 
envelope by the na- 
zir; 


2237. Appeals from the or Jers of a magistrate, enforcing penalties under the above 
provision, lie to the session judge, and not to the superintendent of police. Const No. 1307. 

2238. The nazir of the magistrate’s court is to forward by a d&k every day at the 
same hour (except when otherwise specially instructed by tho magistrate) all perwanas 
and papers addressed to the respective thanas, which the magistrate directs to be trans- 
mitted by the d&k ; and is to write on the envelope of each packet the date and time of 
despatch. It is likewise the duty of the nazir to record on the envelope of all reports re- 
ceived from the thanas the date and time of their receipt. Reg. XX. 1817, sect. 10, cl. 6. 


and by tho mohur- 2239. All reports and paiiers transmitted by the dtlk from the police thanas are to 

ir ; who is to ad- . . * 

dress all envelopes be addressed to the magistrate, and the seal of the than a is to be affixed to the envelope ; 

to the magistrate. ^ ^ 

the mohurir is to specify on the envelope tlie date and hour of despatch ; and in cases 
where the papers of one tliana are left at another thana on their transit to and from the 
magistrate’s station, the mohurir of the latter thana is to forward such papers, noting on 
tlie back of the envelope the date and hour of the arrival and departure of the dak. 
Reg. XX. 1817, sect. 10, cl. 7. 


Police officers 2240. The darogahs and mohurirs are required to forward by the thana d4k, or bv 

are 1o receive for ^ ^ ^ J 

transmksion by the liands of their burkundazes, as occasions offer, such reports and papers as are sent to 

the dak the re- i i i 

ports of moousiffs. them by the moonsiffs for the purpose of transmission to the judge of the district; and 
tlicy are to grant receipts to the moonsiffs for such papers as are delivered to them. 
Reg. XX 1817, sect. 10, cl. 8. 


Hules for receipt 
and transmission 
of moonsiffs’ re- 
cords by the police 
officers. 


2241. The subordinate judicial officers are to forward the records of monthly deci- 
sions to the nearest thana for transmission to the sudder station, taking a receipt from tlie 
dirogah, or in his absence from the head officer present at. the thana; and it is the duty of 
the darogali to despatch the papers in question without delay to the sudder station under 


Expense incur- charge of a burkundaz. In the Western Provincesy the darogah is to indent on the magis- 
overeZ ^ trate for the expense incurred in the conveyance of such papers, and to submit to the 
judge a duplicate of the account for liis information; and the items of expense so incurred 
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are to be charged in the monthly contingent bills of the magistrate’s office. In the. 

Provuices^ the judicial officers are to provide the requisite coolies for the conveyance of the 
records, and are to indent on the judge for the expense incurred thereby : and a chalan 
under the signature of the judicial officer, exhibiting the date of transmission to the thana 
and the number of misls, is to accompany the records for the purpose of showing whether 
there has been any delay on the part of the police in forwarding them to the sudder station. 

C. O. No. 162 W. P. and No. 192 i. P of vol. 3. 

2242. The above order is not to be acted upon at those moonsiffee stations, at which Thw mU* does 

* ' not apply where 

there is a government d&k for the transmission of letters and parcels. C. O. Sup. Pol. there is a goveru- 

* iT ment dak. 

L. P. No. 5 of 1845. 


2243. Rule 1. Wherever any local establishment may be maintained for the con- 
veyance or delivery of tlie police, revenue, or other official communications, it shall also be 
made use of for the conveyance and delivery of private correspondence, and be designated a 
district post. Rule 2. All office or road establishments, attached to any district post, 
will be under the control and management of the officer to w’hom they may be entrusted by 
the local government Rule 3. Such police stations and other public offices, as may be 
Selected by the local government, shall be constituted district post offices ; but this shall 
remain under the management and supervision of the same officials who are at present in 
charge of them. Rule 4:. A letter box, with a slit in the top or side shall be fixed in a 
conspicuous place outside of every district post office. The words letter box,” in English 
and the vernacular of the district shall be painted on each box in legible characters. [Due 
precaution must bo taken to have the boxes properly secured to the wall. C. 0. Government 
Bengal^ No. 21, June 6, 1855.] Rule 5. All letters (except those to bo specially registered,) 
intended for despatch from any district post office, must be dropped into the letter box. No 
receipt will be given. Every letter posted at a district post office must have its proper post- 
age stamp affixed to it. Rule 6. Any person wishing to post a registered letter at any 
district post office can do so on payment of a registry fee of four annas, in addition to the 
ordinary postage chargeable on the letter, according to its weight A receipt in the proper 
form must, in all cases, be given to the poster of a registered letter, whether it be demanded 
or not One anna of the registration fee will be allowed to the officer registering the letter, 
the remaining three annas must be sent with the letter by the same day’s despatch to the 
nearest post office. Rule 7. Every district post office wdll be supplied bj'' the post office 
department with registered letter covers, forms of receipt and of register, and with the rules 
relating to registered letters. Rule 8. Except wdien it may be opened for the purpose of 
taking out the letters preparatory to their despatch, the letter box shall remain locked, the 
key being in custody of the person in charge of the office. Ride 9. Fifteen minutes 
before the hour at which the despatches of the office are usually made up, the letter box 
will be opened and the letters in it taken out Those addressed to places to which there is a 
direct communication through the district post will bo separated from all other letters, 
sorted and packed in covers addressed to the officer in charge of tlie district post office 
from which they will be delivered. The remaining letters will be made up into one packet 
and addressed to the nearest post office with which he has a communication. Rule 10« A 


Rales relat- 
ing to the re- 
ceipt, dei- 
patch, and 
delivery of 
letters by 
district 
posts. 

Control. 

District post 
offices. 

letter box. 


No receipt given. 


Registry. 


Letter box to re- 
main locked ; 


and to be opened J <’> 
minutes belorc* des- 
patch. 
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OF FOLIOS DUTIES* 


Chalans; 


to be numbered ; 


chalan or letter bill in the vernacular (Form l)(a) will be sent with every packet despatched 
from a district office to a post office. The deputy post master or person in charge of the 
post office will, after satisfying himself that the contents of the packet agree with the 
chalan, copy the entries into his register, sign, and by the next day’s despatch return the 
chalan. The receipted chalans will be filed and form the only record in any district post office 
of the despatches made from it. Ruk 11. All chalans are to be numbered consecutively 
in a series, commencing on the Ist of May ; and if any district post office is in the habit of 
sending packets to more than one post office, the chalans sent to each post office will be 
numbered in a separate series. Rule 12. All letters sent from one district post office to 
another will be accompanied by a chalan (Form 2,)(Z>) which will be receipted and returned 

(a) Form 1* 

DISTRICT POST. 

Chalan No. . 

Leitert despatched from District Po^t Office to District Post Office, 



Dated 


of 



185 

• 


No. of 


No. of 
Rates of 
Postage. 

Postage. 

Letters. 


Despatching Office. 

Receiving Office. 


Paid Letters, . . 

Paid Newspapers, 

Registered Letters, 









Total, 








C. D., 

Post Master, 

A. B., 

Post Master, 


JV”, B, — ^Tho receiving officer is invariably to enter the correct amount in the column of postage, whether it agrees 
with the despatching office or not. 

(&) Form 2. 

DISTRICT POST. 

Chalan No, . 

Letters despatched from the District Post Office at to the Post Office at , 

Dated of 185 . 


No. of 

Letters. 


No. of 
Rates of 
Postage. 

Postage. 

Despatching Office, 

Receiving Office, 


Unpaid Letters returned, .. 

Unpaid New8pa{)ers returned, 








Total, 








Paid Letters posted at this Office, . . . . . « I 

Paid Newspapers ditto ditto, .. .. .* 

Paid Letters returned, • • 

Paid Newspapers returned, 

Registered Letters returned, . • 








Total, 1 









C. D., A. B., 

Post Master, Post Master, 


N, B.—* The receiving officer is invariably to enter the correct amount in the column of Postage, whether it agrees 
with the despatching office or not. 
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to the despatching office^ to bo filed os a record. Rule 13. All letters received at any post 
office, to the address of persons resident in the same district, but beyond the limits of any 
ordinary post delivery, will, if the post office bo at the head-quarters of the district, be sent 
with a chalan (Form 1) to the officer in charge of the district post, to be by him sorted and 
forwarded to the district post offices of the several sub-divisions in which the residence of 
the addressees may be situated. Rule 14. Persons in charge of post offices in the interior 
of districts receiving letters for persons residing beyond the limits of their ordinary deli- 
very, but within the sub-division of a district post office with which they have direct 
communication, will send them, if pre-paid, for delivery to that office, with a chalan 
(Form IX")* Letters for persons resident in the district, but within a sub-division with which 
the receiving office has no direct communication, must be sent to the post office of the 
head-quarters of the district. All letters bearing postage for delivery in the interior must 
be sent to the post office at the head -quarters of the district. Rule 15. Officers in charge 
of district post offices will carefully compare with the chalan the contents of every packet 
received. If the chalan is correct, it will be receipted and returned ; if not correct, the 
discrepancies will be noted thereon. Rule 16. A delivery book (Form 3)(c) showing the 
names of persons entrusted with the delivery of letters, will be kept in every district post 
office, and be the only record of letters received for delivery. Rule 17. Letters will be 
delivered by such persons and under such rules as the local government may from time to 
time determine. Every person, through whom any district post letter may be delivered, is 
authorized to receive a fee of one pice (a fourth of an anna) for his own use, in addition to 
any unpaid postage which may be due on it Rule 18. All postage realized on letters 
sent from any post office for delivery through the district post will bo remitted 
every Saturday to the post office at the head-quarters of the district with the remittance 


(O 


Form 3* 

DISTRICT POST. 


Chalan No. 


Letters despatched from the Post Office at 


to the District Post Office at 
Dated of 186 . 


No. of 

Letters. 

. 

No. of 
Rates of 
Postage. 

Postage. 

Despatching Office. I 

Receiving Office, 


Paid Letters, 

Paid Newspapers, .. 

Paid Registered Letters, . . 

Unpaid Newspapers,.. .. ,, , ,, 

Unpaid Letters, 


1 

I 





Total, 


1 

t 





C. D., 

Post Master. 

1 A. B., 

1 Post Master. 


N, B , — The receiving officer U iavariebly to eater the correct amount in the column of postage, whether it agrees 


with the despatching office or not. 


5 H 


Letters received 
At post office for re- 
sidents beyond or* 
dinary delivery. 


Contents of pack* 
et to bo compared 
with chalan. 


Delivery book. 


Fee for delivery. 


Postage realized. 
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OV POLICS DUTIES. 


Letters which 
cannot be deliver* 
ed. 

Unpidd letters 
not to be sent from 
one district post 
office to another. 

Returns of let- 
ters received for 
delivery. 


book (Form person in charge of the post office will give a receipt for the 

amounc in the opposite column and return the book by the first despatch. At the close of 
the montli, a balanco will bo struck, showing the postage still due to the post office on letters 
which have been received ; this balance will be brought forward and a new account com- 
menced on tlie 1st of the following month. Rule 19. All letters, which from any cause 
cannot bo delivered, will be returned with as little delay as possible to the post office from 
wliich tliey were received, and if any unpaid postage be due on them, credit for the amount 
will bo taken in the remittance book. Unpaid letters are never, under any circumstances^ 
to be sent from one district post office to another. Rule 20. A monthly memorandum 
fForm 5)(€) showing the number of letters received for delivery at each district post 


W Form 4-. 

DELIVERY BOOK. 


1 

& 

Names of Peoos to whom Letters 
for delivery are made over. 

1 Unpaid Letters 

FROM 

Post Office. 

Unpaid Newspa- 
pers FROM 
Post Office. 

Paid Letters. 

Paid News- 
papers. 

i 

Total Number of Letters paid aud 
unpaid. 

Total Number of Newspapers. 

Signature of Delivery Peon. 

Number. 

Postage to be col* 
lected. 

Number, 

i ^4 

o 
u 

0) 

'a 

O 

s 

s 

No. of Paid Letters 
for Post Office. 

No. of Paid Letters 
for other District 
Post Office. 

No. of Paid News- 
papers for Post 
Office. 

No. of Paid Newspa- 
pers for other Dis- 
trict Post Office. 







1 








1 




w 


Form 5* 

REMITTANCE BOOK. 


A. B.y Post Master, 


Account between Post Office and District Post Office, 


Date. 

Postage due on unpaid 
Letters sent for de- 
livery. 

. 

Remittance from Dis- 
trict Post Office to 
Post Office. 

Postage on Letters 

returned. 

Total Remittance 
received. 

Date of Receipt. 

Signature of Post 
Master^ 

Signature of Officer in 
charge of District 
Post Office. 

Remarks. 

Abstract. 

Balance, 

Rs. 

aJ 

P. 

Rs. 

A. 

P. 

Rs. 

A. 

P. 

Rs. 

A. 

P. 





Cash received 
during month, 
Postage due 
on unpaid let- 
ters returned, 
Balance due, 

Rs. 

A. 

P. 


A. B., Post Master. 
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office, will be prepared by the person in charge and sent on the 2nd of the following month 
to the officer in charge of the post office at the head-quarters of the district Persons in 
charge of post offices will prepare similar memoranda and send them to the post office at the 
head-quarters of the district The officer in charge will, before the 16th of each month, 
prepare a general statement showing the number of letters posted at, and delivered through 
the agency of the district post office in the preceding month. Order Govt India, August 
12, 1854. 

2244. A supply of postage stamps, for sale by retail, is to be kept available at every 
tbana, and every police station at which letters aro received for despatch ; and it is the duty of 
the officer, to whom the person in charge of any such station is subordinate, to take 
steps to ensure that the supply kept on hand is at all times equal to at least one week's 
demand. No account current of postago stamps is to be kept at any subordinate depdt* 
Officers in charge of treasuries, when selling stamps to other venders for distribution to the 
public, are invariably to require cash on delivery. To all purchasers of stamps of the va- 
lue of nine rupees or more an allowance is to bo made of four annas from every nine rupees 
paid. Rule passed by the Govt of India in C. O. Asst Acct Revenue No. 837, July 
29, 1854. 


SECTION IV. 

OF IRREGULAR PRACTICES. 

2245. No police darogah, mohurir, jemadar, or burkundaz, is to trade or to keep any 
warehouse, or shop for wholesale, or retail, within the limits of the thana to which ho is 
appointed. Reg- XX. 1817, sect 11, cl. 1. 

2246. The practice of police officers taking leases of land from the zumcendars of the 
district is prohibited. Any act of this kind is to be considered tantamount to an act of 
corruption ; and the person guilty of it is to be removed altogether from the police force. 
C. O. Sup. Pol. L. P. No. 7 of 1840. 

2347. The darogahs are prohibited from employing the burkundazes of their thanas on 
their own private affairs, under penalty of fine and dismission from office. Reg. XX. 1817, 
sect 11, cl. 2. 

2248. Whenever a summons or warrant, or other criminal process, is served by a 
burkundaz, or other police officer receiving pay from government, no diet money or other 
allowance or gratuity is to be demanded or received from the complainant or the accused, 
or from any witness or other person ; and the demand or receipt of such by any police 
officer, directly or indirectly, in violation of this rule, is punishable as a criminal offence 


Supply of post- 
age stamps to be 
kept at every police 
station. 


Police officers 
are not to trade; 


nor to take leases 
of lands from the 
xumeendars of the 
district. 


Darogahs not to 
employ burkundaz > 
es on their private 
affairs. 


Police officers 
demanding or re- 
ceiving money from 
any parties in a 
criminal process^ 
are liable to what 
penalties. 
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OF FOUCB DUTIES. 


Darogahs are 
not to be enter- 
tained in the vil- 
lages they visit. 


Landholders are 
not to be allowed 
to keep establi'^lied 
vakeels at the tha- 
nas. 


Police officers 
are not to employ 
mokhtars at the 
magiKtrate’s office, 
without permis- 
sion. 


police officers 
are not to employ 
extra mohurirs, 
without |»ernii8- 
sion, except in spe- 
cial cases. 


Penalty for dis- 
obedience to this 
rule. 


Police officers 
are not to employ 
professional spies ; 
and are to appre- 
hend persons giv- 
ing out that they 
are employed by 
the magistrate os 
goindahs. But 
they are to encour- 
age persona to 
give information. 


on convictioi/before the magistrate or sessions court The offender is also compellabloi 
either on a criminal prosecution, or by a civil action, to refund the amount received, beaidei 
being liable to immediate dismission from office, under the provisions contained in the 
existing regulations. Beg. XX. 1817, sect 11, cl. 3. 

2249. Magistrates are to prevent the custom of the inhabitants of a village enter* 
taining the darogah and numerous followers, when he proceeds into the interior. 
C. 0. No. 321 vol. 1. 

2250. The darogahs are enjoined, under the penalty of dismission from office, not to 
permit any established vakeel or mokhtar to be permanently employed at their thanas 
on the part of any landholder, fai*mer, local agent, or other person. But this rule is not 
meant to preclude the occasional employment of a vakeel, or mokhtar, for any specihe 
purpose when it is necessary. Beg. XX. 1817, sect 11, cl. 4. 

2251. The darogahs and other police officers are prohibited from employing any 
mokhtar or vakeel at the station of the magistrate, for the purpose of receiving and trans- 
mitting the salaries of the thana establishment, or for any other purpose connected with 
their public functions, except in particular cases, wherein they are especially authorized by 
the magistrate to employ a vakeel. Reg. XX. 1817, sect. 11, cl. 5. 

2252. No mohurirs or writers, excepting those on the police establishments paid by 
government, are to be employed at the thanas without the previous sanction of the magis- 
trate, except in cases of emergency which will not admit of delay. In the event of any 
darogah requiring the assistance of additional mohurirs, in consequence of a stress of bu- 
siness, he is to report the circumstance for the orders of the magistrate. Reg. XX. 1817j 
sect 11, cl. 6. 

2253. In all cases where an additional mohurir is employed improperly (for in some 
instances it may be necessary) the darogah should be punished first by fine, and, if the 
offence is repeated, by disniis^l. Letter of Superintendent Police Z. P. to Joint Magistrate 
of Pubna No. 1944, Sept 14, 1849. 

2254. The darogahs are prohibited from encouraging, or employing, without the 
express sanction of the magistrate, any goindahs or spies, who earn a livelihood by the 
profession of an informer ; and they are to apprehend, and send to the magistrate, any 
persons who give out that they are employed as goindahs by the magistrate, or by the 
superintendent of police, unless such persons show a written authority from the magistrate 
or from the superintendent of police. The above provision is not to be construed as pre- 
cluding jthe police officers from employing persons to trace offenders, who have eluded the 
pursuit of justice ; or from encouraging persons to furnish information, by which robbers 
or other known criminals may be discovered and apprehended. On the contrary the 
darogahs are to encourage such persons to communicate all the information possessed by 
them, and are to report to the magistrate any instance of meritorious service on the part 
of any such individual, by which offenders are brought to justice, whether the individual 
has personally exposed himself to trouble and risk in securing the offender, or has merely 
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supplied the necessary intelligence to the police officer 3 .(a) Reg. XX. 1817, sect. 11, 
cl. 7. 

2255. It has been a general practice for bawds, keepers of brothels, and other persons 
who retain young females for the purposes of prostitution, and for persons moving loundis, 
or alleged slave girls, from place to place, to register at the nearest thana the names of all 
those, whom they purchase, procure, or entice to remain with them. Darogahs and other 
police officers are strictly prohibited from keeping any such register, or allowing any list 
of such girls to be delivered to, or the girls to be brought before them at any place what- 
ever, as such a practice leads to a belief that the police have authority to interfere with 
such persons, and to give their alleged owners an illegal power over them, while it is 
besides open to many other kinds of very gross abuse. Any police officer disobeying this 
injunction is to be immediately and finally removed from his situation. C. O. Sup. Pol. 
L. JP. No. 18 of 1841. 

2256. Any police officer apprehending the female relations or connections of persons 
accused of offences, or detaining them in custody on insufficient grounds, is to be punished 
by fine or removal from office ; and any officer punished more than twice for this offence is 
to be removed altogether from the police, and the case reported to the superintendent of 
police in order to prevent his future employment. C. O. Sup. Pol. i. P. No. 9 of 1842. 

2257. Police officers are prohibited from interfering in regard to the transfer of cattle 
and other goods bought and sold. Const. No. 747. 

2258. The system of compelling all dageesand tekorahs to sleep under the surveillance 
of the police, or zumeendars, is prohibited. Govt, order on the police report for the first six 
months of 1838, page 230. C. O. Sup. Pol. Z. P, No. 14 of 1839. 


SECTION V. 

OF CHARGES NOT COGNIZABLE BY POLICE OFFICERS. 

2259. * Darogahs and other native officers of police are prohibited, under pain of dis- 
mission from office, from taking cognizance of any charge of adultery, fornication, calumny, 
abusive language, slight trespass, or inconsiderable assault. Reg. XX. 1817, sect. 12, cl. 1. 

(a) “ 1 also wish, but I fear in vain, that the darogahs without encouraging goindahs could be induced to pay some 
atteutioQ towards the acquirement of knowlodgh of their jurisdictions, so as to liavo some idea of those amongst the com- 
munity who live by plunder and theft. I believe that the agricultural classes in these provinces are not, unless driven to the 
act by famine, addicted to crime, but that they are more free from such pursuits than the generality of the same class in 
other countries. It is the lower castes, given to drinking, separated from the rest of tho people, and degraded in all their 
habits from the prejudice against them, who are the principal participators in the graver offences against property, and in 
burglaries and thefts. These men are well known to tho village communities ; their herdings together, sudden accession of 
money always spent in debauchery, cannot be concealed ; but unfortunately from this class our chokeedars are priucipaUy 
drawn ; and it is owning to this village watch, and to tho apathy or worse of tho police in making enquiries regarding them, 
that so many crimes are committed with impunity.” Extract from police report L. P. for tho first 6 months of 1841, para. 
708 . 

5 I 


Police officers 
are not to allow 
the registration be- 
fore themselves of 
girls kept for the 
pui^ses of prosti- 
tution. 


Female relations 
of persons accused 
of offences are not 
to be apprehended. 
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the transfer of cat- 
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prohibited. 

Dagees are not to 
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OF POLICE DUTIES, 


Charges of abor- 
tion not to be in- 
vestigated by the 
police unless death 
ensues. 


Application of 
the above rule to 
charges of rape. 


No fn(iniry to be 
made in oases of 
accidental tires. 


Police not to in- 
terfere in petty of- 

requirod by the re- 
gulations. 

Police officers 
how to proceed on 
such charges being 
preferred. 


Police not to ad- 
mit coinproiuises, 
nor to interfere in 
any matter not au- 
thorized, nor to in- 
dict punishment, 
nor to exact money. 


Heinous offences 
are not to be set- 
tled by private ad- 
justment. 


2260. Charges of abortion, or of procuring it, are not of a heinous description, unless 
death ensues ; and, where this is not the case, such cases partake of the nature of those 
specified above, and should therefore not be investigated by police oflBcers without the special 
orders of the magistrate. In general the investigation of such charges should be conducted 
by the magistrate, rather than by the police officers. 0. O. No. 303 ofvol. 1. N. A. R. 
vol. 1, page 349 note. 

2261. Such charges may not be entered into by police officers, although the enquiry 
originated in the discovery of the body of a murdered infant, the one case having no con- 
nection with the otlier. N. A. R. vol. 2, page 464. 

2262. Although rape is among the offences which the magistrate is prohibited from 
referring to the police by Reg. VII. 1811, yet, as it is not mentioned in the above pro- 
visions among the charges not cognizable by them, such case may now be legally referred 
to them for investigation, or may be preferred directly at the thana. Const. Nos. 1174, 
and 1365. 

2263. Police officers are strictly prohibited from making any inquiries into the cir- 
cumstances of fires, except when charges of arson are preferred to them. C. O. No. 85 
of vol. 2. 

2264. Police officers are not to interfere with petty offences in any way which is not 
positively required by Reg. XX. 1817, or other regulation enacted for their guidance. 
C. O. No. 331 of vol. 1. 

2265. Persons preferring to the native police officers charges of the nature specified 
above, are to be referred by those officers for redress to the magistrate’s court, and informed 
that cognizance cannot be taken of their complaints at the thana ; and the darogah or other 
police officer, to whom any such charge is presented in writing, is to record in the thana 
diary (u. para, 2195) the name of the complainant, the nature of the charge, and the date 
on which it is rejected. The date and ground of rejection is also to be endorsed on the 
written plaint to be returned to the complainant. Reg. XX. 1817, sect 12, cl. 2. 

2266. The darogahs and other police officers are likewise prohibited from admitting 
compromises, or razeenamahs, in any cases ; and from interfering in any matter which is 
not expressly provided for in this, or in any other regulation ; as well as in all cases from 
passing sentence upon any complaint ; from imposing a fine, or inflicting any punishment ; 
and from making any exaction from the prosecutor or the accused, or their respective 
witnesses, or from any other persons whatsoever. Reg. XX. 1817, sect 12, cl. 3. 

2267. Police officers are prohibited from suffering accusations of heinous offences(«) 
to bo settled by private adjustment ; and are enjoined to bring all such cases to the know- 
ledge of the magistrate. In this case, the prisoner allowed a thief to compound his offence ; 
but his motive in so doing not being considered corrupt, he having officially reported the 
circumstances, he was merely reprimanded. N. A. R. vol. 1, page 180. 

(a) In coses of theft and burglary, the person deftmadedis now not obliged to proseento } and It seems that in such cases 
under the present law compromises are to a certain extent allowable* See para. 2276. 
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SECTION VI. 

OF CHARGES COGNIZABLE BY POLICE OFFICERS. 

2268. On receipt of any charge or inforn;iation of murder, robbery, theft, burglary, 
homicide, maiming, wounding, actual affray, or other heinous offence, not excepted by this 
regulation from the cognizance of the police darogah, the statement of the prosecutor or 
informer is to bo certified on oath, or solemn declaration* [after tlie forms Nos. 5 and 6 of 
appendix C] ; and such enquiry is to be made as is necessary to elucidate the circumstances 
of the case, and if there are any witnesses to the fact, or persons acquainted with the parti- 
culars, they are to be questioned, without oath, either privately and apart, or publicly, as 
appears most conducive to the attainment of the truth. R<?g. XX. 1817, sect. 13, cl. 1. 

2269. Police officers are strictly prohibited from receiving criminal charges unattest- 
ed by oath [solemn affirmation]. A strict adherence to which rule, particularly in a case 
like the present [abortion], appears essential for the protection of individuals against mali- 
cious and unfounded accusations. N. A. R. vol. 1, page 349. 

2270. As tlie offences of forgery, or procuring the commission of it, come clearly 
within the general description of heinous offences, not excepted from the cognizance of a 
police darogah on a charge or information on oath to that effect before liiin, he is bound to 
proceed to the investigation of such charge in conformity with the general rules prescrib- 
ed for his guidance. 0. O. No. 303 of vol. 1. 

2271. In cases of burglary and theft, unattended with personal violence, it is not 
lawful for darogahs or other police officers to make the local inquiry heretofore required by 
sects. 13 and 15, Reg. XX. 1817, or to apprehend persons suspected of such offences, unless 
a petition on unstamped paper is presented to them by an individual injured, (a) requesting 
that a search may be made for the property stolen, or that the offender or offenders may be 
brought to punishment ; or unless an express order to adopt measures for those purposes ia 
received by them from the magistrate to whom they are subordinate. Reg. II. 1832, sect. 
2, cl. 2. 

2272. It is not sufficient that the complainant appears in person and deposes to the 
theft or burglary ; he must present a written petition, and that petition must contain not 
only a statement of the fact, but also a specific request either that search may be made for 
the stolen property, or that the offenders may be apprehended and brought to punishment 
ConsUNo. 708. 

2273. The proceedings on a trial of simple burglary were declared void aib initio^ in 
consequence of the investigation having been conducted in contravention of Reg. II. 1832 ; 
as no petition had been presented by the prosecutor, nor had any instructions to investigate 

W) By Makoroedan tew a thief cannot be puniahed even on his own confeasion, unless the person robbed comes forward 
to prosecute. Bed, Trans, val, 2, page 112. 


Enquiry to be 
made into the rir. 
cumstances of the 
ca^e, and 
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♦ V. para, 601. 
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trate is to ho guid- 
ed in such casob. 


the case been issued by tlie magistrate; and the prisoners were therefore acquitted. 
N. A. R. vol 6, page So. 

2274. In cases of burglary and theft unattended with personal violence, the suffer- 
ing party is not bound to report the case to the police, unless he is a zumeendar, and has to 
report the occurrence in that capacity. Const No. 1338. 

2275. Chokeedars are not exempted by these rules from the duty of reporting 
the commission of such offences to the police, who are still bound to report all cases that 
come to their knowledge to the magistrate. But the magistrate should make use of other 
sources of information than his police officers to discover crimes, and should use his utmost 
endeavors, by conciliation and kindness, to procure the co-operation of respectable land- 
holders and their agents in the detection of offenders. C. O. No. 130 of vol. 2. 

2276. Darogahs and other police officers are empowered to postpone apprehending 
and forwarding to the magistrate, pending the receipt of his orders, persons charged with 
theft, whether attended with burglary or otherwise, provided it appears that the offenders 
have not used any personal violence in the occurrence ; and provided that the parties, against 
whom the offence has been committed, express their desire that the offenders should not 
bo apprehended and convoyed before the magistrate ; provided also that the offenders have 
not previously been actually guilty of, or suspected of, having committed theft, or burglary, 
or robbery. Reg. XIT. 1818, sect. 7, cl. 1. 

2277. Every case of tliis nature is to be fully and immediately reported by the police 
officers to the magistrate, who is either to call for any further information which he judges 
proper, or is at once to determine, according to the circumstances of the case, whether it 
is or is not necessary for the ends of justice that the charge should he regularly investi- 
gated, and is to issue his orders accordingly. Reg. XII. 1818, sect. 7, cl. 2. 

2278. Though a police officer cannot make enquiry into unaggravated cases of 
burglary and theft without a written application from the injured party, yet the magistrate 
may dii’oct the police officer to make the enquiry whenever he considers it advisable to do 
so. (a) Const No. 1354. 

2279. In the exercise of that discretion the magistrate is to be governed by any 
extenuating circumstances which appear, such as the youth of the offender, his having been 
prompted to the offence ( more especially in times of scarcity and famine) by extreme 
distress, and by his character appearing to have been previously respectable. Under less 
favorable circumstances the magistrate is also to attend to the important object of preserving 
the honor of families, when the offender is nearly connected with the party who has suffered 

(a) ladUcriminate iavostigation into these cases is never productive of goodoifectf whilst it inflicts much iueonveni- 
ence on the people.” Opinion of Sup, Pol, in police report for the 2nd six montht of para, b, lu some distnots the 
provisions of Reg. II 1832 are almost entirely set aside, and in others no cases are investigated but those in which the 
parties apply to the court. Both these modes of carrying the law into effect arc, I think, equally erroneous. The magistrates 
should in cases coming under this law exercise the discretion vested in thorn with great care, and only direct investigatioa 
vrhere the offence is of a serious or aggravated character, or where the occurrence of numerous crimes, in particular divisions 
of the district, renders their interference necessary for the repression of the offence and greater security of property. Police 
Report for thefnt six months of lb40, para, 853. 
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the injury, and the latter is anxious to exempt the offender from the infamy of a public 
ignominious punishment. Beg. XII. 1818, sect. 7, cl. 3. 

2280. It is not to be considered necessary to take down in detail the questions and Rules for the re- 
answers of the witnesses, but the substance of any material information obtained from them deuce by the police 
is to be reduced to the form of a sooruthal or kyfeeyut, which document is to be authenticated 

by the attestation of the persons examined^ and transmitted to the magistrate under the 
signature of the police oflScer, by whom the inquiry is made ; the evidence of the eye- 
witnesses being distinguished in the report from that of persons deposing from hearsay. 

Reg. XX. 1817, sect. 13, cl. 2. 

2281. In all cases cognizable by the police, the depositions of the informant or plain- Depositions of 

• informant and 

tiff, or of both, are to be immediately taken at length ; the police officers being careful to piaintm to bo taken 

enquire from them particularly what they saw themselves, — what they learnt from others, — w^aTiwtlc^rs t<> 
who the persons were from whom they learnt it, — the prosecutors’ witnesses, and what ***^^^* 
evidence e? witness is supposed to bo capable of giving. In cases of dacoity, highway 
robbery, theft, and burglary, the list of property lost must invariably accompany the plain- 
tiff’s deposition ; and the above papers must bo forwarded to the magistrate immediately on 
being received, or at the latest within 12 hours from the period of their being written. 

0. O. No. 138 of vol. 3, para. 3, rule 1 ; Z. P. and No. 28 of vol. 4, JF. 1\ C. O. 

Sup. Pol. L. P. No. 19 of 1843. ^ 


2282. With a view to test the trustworthiness of the final police report, the police 
officer should be required, in all heinous cases to transmit to the magistrate a separate state- 
ment on the day on which he may obtain information as to any new material witnesses, or 
as to a charge or suspicion being made against or found to attach to a fresh j)arty accused ; 
showing briefly the nature of such information, with the parties from whom, and the cir- 
cumstances under which it was obtained. Such reports of progress could not afterwards be 
tampered with, a contingency not infrequently to bo apprehended in the instance of the 
Jinal reports. But they should be confined to tho express point designed to be made known, 
and should not be allowed to swell tho papers of a police enquiry or to protract its duration. 
0. O. No. 1047, August 10, 1854. W. P. 


Immediate report 
to be made of any 
fresh information 
or ^ound of sus- 
picion. 


2283. The sooruthals required in sects. 14 and 15, Reg. XX. 1817, or in cases of Sooruthai to be 

dacoity describing the appearances presented, and the facts brought to light in a primd facie t?ate*immcdut^*’ 
inquiry, are to be sent to the magistrate, in place of a report, the moment they are drawn report, 

up. C. O. No. 138 of vol. 3, para. 3, rule 2 ; Z. P. and No. 28 of vol. i, IF. P. 

2284. The depositions of witnesses are not to be detailed in the papers sent to tho summary of de- 

^ ^ pOSlUOQS of 

magistrate, an4 the summary of them ‘is to be given iu the simplest form. For example, nesses, 
in a case of highway robbery with murder : — 


Nuzzer Allee, Peer Bux, and Govindram deposed to having witnessed the deed 
Doorga, Ewoz Jan, and Ruttun recognize the property ; — 

Sheolal and Gooroo Das witnessed the search of the prisoner’s house 

Sujut Ali and Gungadeen saw the prisoner running off with a drawn sword in his hand; — 

Janokia Dosadh Chokeedar arrested the prisoner, and saw marks of blood on bis clothes. 

5 K 
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• See sect, 19 
that Act. 


At the bottom of this summary, the darogah is to enter the names of those witnesses whom 
he examined, but who professed ignorance, or gave evidence so unimportant as not to require 
their being sent in. 0. O. No. 138 of vol. 3, para. 3, rules 4 and 6 ; £• P. and No. 28 of 
vol. 4. W. F. 

2285. It is not the duty of a thanadar to send for witnesses for the defence, or to 
postpone a case for their attendance. Still where, in particular cases such exculpatory 
evidence might be of itself forthcoming or near at hand, and it should appear pro- 
per to record it with a view to a fuller elucidation of the facts, and where such procedure 
should not involve the illegal detention of the accused beyond 48 hours, there is nothing 
in the regulations prohibitory of the adoption of such a course. Govt. Order IP. P. 
No. 2217, May 23, 1855. 

2286. In sending in the prisoners, at the close of an enquiry, tho darogah is to enter 
his grounds for so doing (without any recapitulation of evidence) in the column for remarks 
on the chalan No. 2 of appendix to Reg. XX. 1817 TNo. 12 of appendix C). C. O. No. 138 
of vol. 3, para. 3, rule 6; Z. P. and No. 28 of vol. 4. TF. P. 

2287. The darogahs are informed that all excuses for delay in preparing and copying 
out voluminous reports being obviated by tho above rules, any breach of the regulations in 
the detention of arrested persons, or any slowness in the enquiry, will be severely dealt with. 
They are also to report concisely, but clearly, all important occurrences which take place 
within their jurisdiction, considering that an important part of their duty. C. O. No. 138 of 
vol. 3, para. 3, rule 8 ; i. P. and No. 28 of vol. 4, IF. P. 

2288. Magistrates are to bo particularly careful that these rules for abridging the pro- 
ceedings of police officers are not neglected, and should call to account such officers as 
persist in not conforming to them. The session judges should avail themselves of every 
opportunity to point out to the magistrates any instances of neglect of these rules, which 
they may observe in proceedings before them. C. O. No. 23 of vol. 4. i. P. 

2289. In cases when the darogah does not think the case sufficiently proved to 
warrant tho transmission of the accused parties to the magistrate, he is to send in the sub- 
stance of tho evidence of each witness ; the statements of the plaintiff and defendants, the 
latter taken at length ; and a clear statement (without recapitulating any evidence) of the 
grounds of his opinion for releasing the accused. C. O. No. 138 of vol. 3, para. 3, rule 9 ; 
Z. P. and No. 28 of vol. 4. IFI P. 

2290. In cases of murder, gang-robbery, burglary attended with wounding, or other 
violent crime, [or of a charge or information of any of the offences specified in sect. 16, 
Act XXXII. 1855, regarding embankments*] where the circumstances of the case may be 
elucidated in a greater degree by a sketch or plan of the spot, the same is to be prepared, 
if it can be done without subjecting the inhabitants to inconvenience, and submitted with 
the report. The police officers are also to be careful to ascertain, in all cases, the exact date 
and time of the day or night when the offence charged was committed ; and are to record 
the date according to the Bengal, Fussily, or other era current in the district. Reg. XX. 
1817, sect. 13, cl. 3. 
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2291. Attention is required to the preparation of these sketches ; a scale should be 
adopted for the purpose of showing the relative distance of one object from another. A 
house and a tree need not be represented by precisely the same diagram. These are to be 
sent to the nizamut adawlut with all cases referred or appealed. C. O. No. 62 of vol. 4. fT. P, 


8ach sketches to 
be prepared with 
care. 


2292. The weapon or instrument with which a murder has been committed, or the identification of 
remains of poisoned food, or other articles which it will be necessary to produce and identify duced in court. 
during the proceedings, must be obtained and secured in such a manner that their iden- 
tification may bo established without doubt Reg. XX. 1817, sect, 14, cl. 10. Reports 
W. P. 1854, part 2, page 766. 


2293. Darogahs are prohibited from swearing witnesses to the truth of their deposi- Darofcahs are not 
tions on any local investigation which is made by them into the circumstances of any ^^TTn^’^pLucu^ 
murder, robbery, or other crime, or in the performance of any other of their duties, unless ^ *^*^**‘ 

the same is expressly sanctioned by the provisions of a regulation applicable to the case. 

Reg. XX. 1817, sect. 13, cl. 4. 

2294. The officers of police are to endeavour, as far as practicable, to complete the Darogahs are to 
inquiry in the first instance, and to collect all attainable evidence, and to bind over all the fect^^aU^*^evidenw* 
witnesses, necessary for tlie trial, to appear before the magistrate, at the time when the attendMM*^f*wit! 
report may reach the magistrate’s court, in order that the case may be tried without unne- provent^delay!!^ 
cessary delay. The darogah is to send in with the chalan or despatch any burkundazes, 

or other subordinate police officers, whose evidence is necessary on tlie trial of the case ; 
and if the whole of the witnesses cannot be found at the time of transmission of the chalan, 
the darogah is to endeavor to collect them, and is to send them in without waiting the 
instructions of the magistrate, Reg. XX. 1817, sect. 13, cl. 5. 


2295. In cases where the offenders are unknown, or though recognized have nut been When theoifen- 

ders are unknown, 

aDorehended, the prescribed local inquiry is notwithstanding to be made witliout delay, and the witnesses are 
. . . .. 1 P 11 n 1 , 1 . to bo sent in 

the police darogah is to transmit an iinmediato and lull report ot ttie result to the magis- without the order 

trate for his information and orders. But the witnesses are not in such cases to be sent to ° ^ e magistrate. 


the magistrate, nor bound over to attend him without his special instructions for the 
purpose. R^g* XX. 1817, sect. 13, cl. 6. 

2296. In all cases where the offender is known and has absconded, the police officer Description of 
conducting the enquiry is to ascertain and describe the person of the oftender, specifying ders^to^be aSrefuiiy 
also his name, and that of his father, as well as his usual jdace of resi(lenc',e, in order that 
he may hereafter, if necessary, be fully identified. Reg, XX. 1817, sect. 13, cl. 7. 


2297. If, m the conduct of an inquiry, the person accused or suspected appears to Separate report 

, i. 1 iv.* . 1 I 1 1. zv. . if two offences are 

have been guilty of more than one onence cognizable by police otneers, — or it any miscon- proved, or if zu- 
duct or neglect in matters of police attaches to any zumcendar, farmer, local agent, village keeda^^^s°glmty of 
watchman, or other person whose duty it is to aid the police, — the darogah is to institute 
a distinct enquiry on each case, the result of which is to be transmitted to the magistrate 
in separate reports and despatches. Reg. XX. 1817, sect 13, cl. 8. 

2298. Whenever any person is apprehended and sent to the magistrate’s court under when defendant 

the provisions of this regulation, and it is known to the darogah, or other officer presiding formerly 
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It Is thana, that such person has been apprehended on a former occasion by the police on 

any other account, tho darogah reporting on the case, which is the ground of his present 
apprehension, is also to state the offence for which the prisoner was arrested, and if practi- 
cable is to ascertain from the thana papers and report the year and date of the record of 
the case referred to. Reg. XX. 1817, sect. 13, cl. 9. 

Rules when da- 2299. The darogahs, when they proceed from their thanas for the purpose of making 
thSas. any local inquiry, or for the performance of any other public duty, are to state in their 

reports the date and time of their departure from tho thana station, and the date and time 
of their arrival at the place of their destination, and also of their return to tho thana. Tho 
od^iu^^tho 'furront month and year to be used on all such occasions, as well as generally in the reports of the 
era of tho district, j^j^ogahs, are to be those of the current era of the district, whether the Bengallee, Fussily, 
or Willaity. Reg. XX. 1817, sect. 13, cl. 10. 

Daroprahs may 2300. The System of prohibiting darogahs from leaving their thanas without per- 

leave their tlmnas _ ^ p . .r • i i i i i 

without iieriuib- mission, cxcept on the occurenco of licmous otiences, is bad, and ought not to be pursued. 
Govt. Order on police report for 1st six months of 1838, page 226. 

^ froiTt^eir 2301. The darogah when engaged in the mofussil is to forward daily to the magis- 
thanos, they are to trato a memorandum of his proceedings in the most concise form. For example : — May 

send daily reports . i j 

to the magistrate. 2, 1843. Passed the night in tho village cutcherry at Syedpore ; at 10 a. m. proceeded to 
Mouzah Ramnugger, and examined the putwarrec, head ryots and others, named in tho 
margin, regarding tho bad characters in their village, and their whereabouts on the night 
of tho robbery : returned to Syedpore at 5 P. M.’’ — May 3, 1843. Arrested Sheo Lai, 
and Deen Tewaree ; took their reiilies, and confronted them with the plaintiff' Gungadeen 
and the witnesses named in the margin, who recognized them as concerned in the dacoity; 
searched their liouses, and found property as per list recognized by the prosecutor and his 
witnesses.” C. O. Sup. Pol. Z. P. No. 19 of 1843. 

What reports aro 2302. On proceeding to investigate any serious case, the darogah is to send forthwith 

to be sent by tho . . i pi. . n i i , 

darogah to the 8u- to the Superintendent or police a notice ot his departure, stating tlie nature of the crime, 
pobci-ym"serious the uamc of tliG accused as far as then ascertained, and the names of the persons or person 
giving the information.* On closing the case he is to report, if ho has sent in any prisoners 
* Sec para. 2229, in tlio form No. 2 of Keg. XX. 1817, the parties sent in, the dates of their several appre- 
hensions, and other circumstances laid down in that statement; — or if ho lias not procured 
evidence to justify his sending in the accused, ho is to forward to tlie superintendent, in as 
concise a form as practicable, the grounds on which he has exercised his discretion, in 
such manner as to avoid all recapitulation of evidence and unnecessary verbiage. It is the 
vTatch ^ proceedings of his subordinates, so 

over hia police. as to be able to fumish the superintendent of police witli such information regarding their 
proceedings as he thinks necessary to call for. C. O. Sup. Pol. Z. P. No. 13 of 1843. 


au^iiotenLnt 2303. With regard to the mode of investigating cases the superintendent of police 

propriety ofma^- recorded the following remarks. The description of cases wherein tho police are apt to 
d^'inveatiga-*^* misbehave is generally in regard to suspicious deaths, accusations of miscarriage of females 
tious. by drugs, and other similar crimes. In such cases the statements sent in by the police 


cond investiga 
tious. 
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are often of a doubtful nature^ and it is perfectly justifiable and right to order a second 
investigation ; but there should be no threat, and no indications to lead the people entrust- 
ed with the second inquiry to believe that their credit and service depend upon proving 
the case instead of proving the truth. To order investigation after investigation, and to 
punish the darogahs for want of success, not only tends to induce the belief that the case 
has been made up for the nonce, but destroys the possibility of any credit being given to 
evidence, although in reality correct and true.” Police report for the 1st six months of 
1838, para. 79. Reports W, P. 1854, part 2, page 253. 

2304. It is not favorable to the ends of justice to censure, suspend, or supersede police 
officers, who may have been unsuccessful in the early detection and development of a 
crime with the investigation of which they are charged ; such failure of success by no means 
necessarily implying neglect or defect of good management ; and urgent authoritative 
requirements for further enquiry, and for the acquisition of good proof, being capable of 
being misconstrued and abused on the part of the police officer in the production and pre- 
sentation of very doubtful if not actually false evidence. C. 0. No. 1047, August 10, 
1854. W. P. 


SECTION VII. 

OF INQUESTS. 

2305. In all cases of murder, unnatural or suspicious death, or violent and dangerous 
wounding, the darogah is to make it an invariable rule, immediately on receiving informa- 
tion, to repair in person to the spot on which the dead body, or person wounded, has been 
found ; or, if prevented from going personally, is to depute a 4 >roper officer ; and on such 
occasions the following rules are to be strictly observed.(a) Reg. XX. 1817, sect. 14, cl. 2. 

2306. They are to question privately in the first instance any relations, connections, 
friends, or neighbours of the deceased, or of the person wounded, who may be able to state 
the circumstances of the case; and they are to endeavour to collect, before the inhabitants 
assemble for the public inquest, such information as may guide their inquiries in the conduct 
of their investigation. Reg. XX. 1817, sect 14, cl. 3. 

2307. They are to question the- individual wounded, and to require him, if he is able 
to speak, to name and describe on solemn affirmation the person by whom he has been 
wounded, the names of the persons present when the act was committed, and, generally, 
the circumstances under which the act was committed. Reg. XX. 1817, sect. 14, cl. 4. 

(a) When a person Is found dead in any place, and it is not known who was the murderer, and his heir demands satis* 
faction for his blood from the inhabitsmts of such place, or from any number of them not specifically named, fifty of the inhabi* 
tante selected by the heir must be put upon their oaths, and depose to this effect— “ By GOD I did not kill him, nor do J 
know his murderer.” Hcd, Trans, voh 4, page 427.— The above describes the only inquest known in Mahomedan law. 

5 L 
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2308. They are to examine the body of the person wounded, or dead body, with a 

view to ascertain the number of wounds or other corporal injuries ; the length, breadth, 
and deptli of each ; with what weapons the wounds or hurts have been given, and the 
parts of tlio body in which they have been received ; and they are to record the same 
either at the foot of their sooruthal or report, or on a separate paper to be annexed to the 
report. XX. 1817, sect. 14, cl. 5. 

2309. The practice of probing wounds on the bodies of wounded or deceased persons 
in order to ascertain their length, breadth, and depth, is prohibited : police officers are 
expected to report these particulars merely from inspection, C. O. No. 9 of vol. 4, 

2310. They are to describe particularly the spot on which the wounded person or the 
dead body has been found ; and they arc to report whether the crime appears to have been 
committed on the spot, or whether the individual wounded, or dead body, appears to have 
been brought and laid there ; also in cases of alleged suicide or accidental death, whether 
the circumstances under which the body is found are such as to warrant a conclusion, that 
the deceased met with his death from his own hands, or by misadventure, or w'hether any 
and what grounds exist for believing the deceased to have been killed by the hands of 
others ; and further, they are to ascertain the name of the person wounded, or of tlio 
deceased, if any person present should recognize him. lleg. XX. 1817, sect. 14, cl. 6. 

2311. If the person killed appears to be a stranger, and his name is not known, they 
arc to endeavour to ascertain wdierc he w^as last seen, or wdiero he slept the night before. 
Reg. XX. 1817, sect. 14, cl. 7. 

2312. In cases in which tho offenders are not immediately discovered, or tho cause of 
the murder, or unnatural death, or wounding, is unknown, the police officer conducting the 
inqiiirv is to endeavour to trace whether any enmity, ill-will, jealousy, or other cause of 
dissension, subsisted between the wounded, or deceased, and any other person or persons in 
the neighbourhood, and, if so, the particulars of the disagreement ; when and under what 
circumstances the wounded person, or the deceased, and the person said to bear him ill-will 
were last seen in company, and whether any and what angry expressions were used by tho 
parties ; moreover in cases, in which there is reason to believe that the unknown offender 
lias received any wound or other corporal injury from resistance in the perpetration of the 
crime, they are to question the hajjams, village-surgeons, washermen, or other persons 
residing in tlie vicinity, who from their profession are likely to afford information leading 
to the discovery of the offender in such cases. Reg. XX. 1817, sect 14, cl. 8. 

2313. The above inquiry is to be made and committed to writing in tho presence of 
creditable p(»ople, resident on the spot or in tho neighbouring villages ; and the police 
officers are to require a sufficient number of persons present to subscribe their names to 
the paper, which is likewise to be attested by their own signature, and forwarded without 
delay to the magistrate. Reg. XX. 1817, sect. 14, cl. 9. 

2314. . The sooruthal above required is to be sent to the magistrate, in place of a 
report, the moment it is drawn up. 0. O. No. 138 of vol. 3, para. 3, rule 2; L. P, and 
No. 28 of vol. 4. W. P. 
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23 IJ. In cases of murder it is the duty of the police officers to endeavour to obtain 
and secure the weapon or instrument with which the crime has been committed, in order 
that the same may be produced, and identified, at the further stages of the enquiry or trial 
for the offence. Reg. XX. 1817, sect. 14, cl. 10. 

2316. In cases of wounding, the police officer conducting the inquiry is to endeavour 
to obtain for the person wounded sucli surgical assistance as is procurable ; and, if the 
wounds are severe, the individual wounded is not to be moved or sent to the magistrate’s 
court, until ho is able to travel without inconvenience or risk. The police officers are fur- 
ther directed to notify to tlio inhabitants, as occasion offers, that, in tho event of any 
person being wounded by robbers or otliers, in such manner that he cannot be conveyed to 
the thana without hazard of his life, it is not necessary to remove such person from tho 
place wliere he can bo best taken care of, but that immediate notice is to be given at the 
thana, that tho police officer may proceed to the spot and make the inquiry prescribed 
above. Reg. XX. 1817, sect. 14, cl. 11. 

2317. In cases of murder or unnatural death, the darogah is, on ordinary occasions, 
when he lins completed his inquiry, either to make the body over to the cliarge of the rela- 
tions of tho deceased, or to cause it to be buried or burnt on tlie spot, as the usages of the 
country and the religious persuasion of the deceased render proper : and it is not to be 
considered necessary to send the corpse for the inspection of the magistrate, except in cases 
of murder by poison, or on occasions where the injury sustained hy the deceased is of a 
doubtful nature, requiring tlic inspection and report of a surgeon ; in which cases, if the 
state of tho weather and the distance of the magistrate’s court admit of tho body being 
transported without risk of putrefaction on the road, the darogah is to forward tlie corpse 
covered with a cloth, in tho most decent and expeditious manner practicable, to the magis- 
trate’s place of residence.* Reg. XX. 1817, sect. 14, cl. 12. 

2318. On all occasions when the timely attendance of the police officers cannot be 
obtained, the principal persons of tlie village are to hold inquests on the bodies of persons 
dying unnatural deaths ; and they are to forward tho same without delay to the magistrate 
either through tlio nearest police darogah, or otherwise, as may he most convenient. 
C. O. No. 21 of vol. 1. 


SECTION VIII. 

OP INQUIRIES IN HEINOUS OFFENCES. 

2319. In all cases of gang robbery, or other robbery by open violence, as well as in 
every instance of a heinous crime, attended with a violent breach of the peace or other 
circumstances of aggravation, the darogah, in whose jurisdiction the offence occurs, is if 
practicable to proceed in person to the spot without delay, transmitting an immediate 
report of the occurrence and of his departure from the thana for the information of the 
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magistrate.* If unable to proceed in person^ or if the case is not of a heinous nature, nor 
attended with circumstances of aggravation, the darogah is at liberty to depute a fit person 
from among tlie officers acting under him, to ascertain the facts and circumstances of 
the case, and to procure all the information which it is practicable to obtain for the disco- 
very and apprehension of the offenders. (a) Reg. XX. 1817, sect 15, cl. 1. 

2320. Notice of all heinous offences, and other information ordered to be furnished to 
the superintendent of police by the darogahs, is to be forwarded direct by the public dak. 
C. O. Sup. Pol. L. P, No. 5 of 1838. 

2321. The police officer, making local inquiries of the description specified above, is 
to be careful to ascertain and record the day and hour when the fact was committed, the 
situation of the place, the names and descriptions of any persons who have been recogniz- 
ed as the perpetrators of the crime, by whom such persons have been seen and known, and 
the names and descriptions of any persons suspected of being concerned in the offence 
committed, with the grounds of such suspicion. Also a full recital of the manner in which 
the crime has been effected, and in cases of robbery of the articles of property plundered ; 
the direction in which the robbers have fled ; whether they had torches, and any and what 
arms ; whether they attempted to conceal their persons during the robbery ; whether any 
arms or articles of property belonging to the robbers were picked up after the outrage; 
and if so, whether any person in the neighbourhood has recognized such articles ; whether 
any number of persons were known to have assembled at any liquor sliop, fakeer’s muth, 
or other place, immediately preceding the occurrence of the robbery, and if so, the general 
character of such persons ; wliether the landholders and farmers or their local agents took 
any and what measures immediately after the occurrence for the discovery and apprehen- 
sion of the offenders ; whether the village watchmen were present, and show^ed a proper 
degree of attention and alacrity on the occasion, or otherwise ; whether there are any 
persons of notorious bad cliaracter in the neighbourhood, or persons who have before been 
punished for robbery and discharged from jail, and if so, where such persons were at the 
time of the commission of theofl[ence.(J) Reg. XX. 1817, sect. 15, cl. 2, 

(a) Under sect. 2, Reg. n. 1832, such inquirioB are not to be made by police officers in cases of burglary and thefts 
unattended with personal violence except on tho requisition of the party injured, or by express order of the magistrate. See 
para, 2271 et seq. 

(h) “ Although I think recognition of persons at the time of perpetrating a dacoity is very properly looked on with 
suspicion in the courts, yet I think many circumstantial points are neglected and overlooked. The absence of the parties 
from their homes at the time of the dacoity, their return with money beyond their usual means, their association with 
known bad characters, their real means of livelihood, arc points whieh are too much overlooked, and which, if properly 
attended to, would go much to corroborate other proof. Most of the dacoits are known to the villagers and locft police ; the 
former will not take any part against them, partly to save trouble and partly from fear, so long as they keep their depreda- 
tions to distant villages ; the latter generally are paid for their silence ; and the magistrate finds it most difficult to struggle 
against these obstacles.*’ — It is difficult to procure conviction on a charge of tnlenf to commit dacoity; something of course 
can be gathered from the arming and assemblage of the people, but the intent is in general to be ascertained only through 
tho means of spies and informers. The evidence of such persons is received with great jealousy in the courts, and they usually 
have some portion of their own conduct to conceal or extenuate ; and their characters will not generally stand the test of a 
cross-examination ; and thus the charge falls to the ground. It would perhaps be more advisable in doubtful cases to inves- 
tigate the characters of the parties engaged.” Remw'ks of the superintendent of police in police report for 1848, paras, 
848 and 881. 
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2322. The foregoing inquiries are to be made and committed to writing on the spot 
in the form of a sooruthal or report, and in the presence of three or more creditable inhabi- 
tants of the neighbourhood, by whom it is to be attested, and the papers are to bo forwarded 
without delay for the information of the magistrate. Reg. XX. 1817, sect 15, cl. 3. 

2323. The sooruthal is to bo sent to the magistrate, in place of a report, the moment 
it is drawn out O. O. No. 138 of vol. 3, para. 3, rule 2, L, 1\ and No. 28 of vol. 4. IV. 1\ 

2324. It is further the duty of the police officers on occasions of the description above- 
mentioned, as well as in cases of murder and unnatural death, to apprize the persons present 
at the inquiry, that their suppression or denial of any knowledge, which they possess rela- 
tive to the perpetrators of the crime, v/ill tend to invalidate their testimony in the event 
of their deposing to such knowledge at a future period. They are at the same time to give 
encouragement to all persons, not accomplices or accessaries, who have been present at the 
commission of a crime, to make a full communication of every fact and circumstance 
wdthin their knowledge respecting the offenders ; and they are to take their information or 
evidence, with such precautions of secrecy as arc deemed requisite, where persons supposed 
to have recognized any of the offenders appear to be deterred from publicly naming them, 
under fear of the consequences if the parties should not bo apprehended. Reg. XX. 1817, 
sect. 15, cl. 4. 

2325. The darogahs are invariably to report to the magistrate every instance of 
burglary and theft, which is brought to their knowledge or otherwise, as well as of the 
attempts in which the offenders have not succeeded in carrying off property. Reg. XX. 
1817, sect. 15, cl. 5. 

2326. In cases of burglary, tlie police officer conducting the enquiry is to attend to 
the foregoing instructions regarding inquiries in cases of robbery, as far as they are appli- 
cable, and is to be careful to ascertain and report the time of the day or night at which 
the offence was perpetrated, and the means used in effecting an entry into the habitation ; 
and, if by breaking or cutting through a wall, mat, or other partition, the length and breadth 
of the aperture ; also whether the house or apartment into which a burglarious entry has 
been effected is used as a place of residence, or for the custody and preservation of pro|)erty. 
Reg. XX. 1817, sect. 15, cl. 6. 

2327. Police officers making inquiries in cases of robbery, burglary, and theft, are to 
require the village chokeedars, the landholders and their agents, and the inhabitants of the 
place where the offence was committed, to state whether they suspect any and what persons 
of having committed the offence ; and, if so, the grounds of their suspicion ; after which 
they are to take the necessary measures to ascertain how far such suspicions are well 
founded, and where the persons suspected have been at the time the crime was perpetrated. 
Reg. XX. 1817, sect. 15, cl. 7. 
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2328. Whenever any person is apprehended and brought before a darogah or other 
police officer under the provisions of this regulation, the examination of the prisoner is to be 
taken without oath in the presence of three or more credible witnesses, who are to attest the 
examination ; and the police officer presiding at the enquiry is to question the prisoner 
full^^ regarding the whole of the circumstances of the case; the persons concerned in the 
commission of the crime ; and, if any property has been stolen or plundered, the persons 
in possession of such property, or the place where it has been deposited. In the event of 
the prisoner’s making free and voluntary confession, it is to be immediately written down, 
if practicable, in the language best understood by the person confessing, and in the presence 
of three or more credible witnesses, who can sign their names, and are not officers of police 
or connected with the thana establishment : if no persons can be found who are able to read 
or write, the most respectable persons in the village are to be required to bear witness, and 
to affix their mark in attestation of the writing. The party confessing, as well as the 
witnesses, are to be allowed to read the same when finished ; or, if unable to read, the 
police officer recording the confession is invariably to read it over in the presence of the 
party and witnesses before it is signed and attested ; and is to state at the foot of the paper 
the day of the week, date, hour, and place at which it is taken ; the original confession 
bearing the signatures of the party and witnesses, is invariably to be transmitted to the 
magistrate, and not a copy ; and the police officer presiding at the inquiry, as well as the 
person by whom the confession is taken down in w riting, are to subscribe their signatures 
to the paper in attestation of its authenticity. Reg. XX. 1817, sect, 19, cl. 1. 

2329. Police officers are to certify confessions made before them in the same manner as 

magistrates, I hereby certify that this confession of was made by the said 

and taken down in writing, and attested by the subscribing witnesses, before me and in 

my presence, on the between the hours of and ; that, to the best of my belief, 

the confession was voluntary, and that no interference, directly or indirectly, on the part 
of any person likely to influence or intimidate the prisoner, was permitted.” C. 0. No. 54 
of vol. 2, para. 21. 
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2330. Implicit obedience is requix’ed to tho above rale, tliat confessions are to bo written 
down in the language best understood by the persons confessing. C. O. No. 242 oFvol. 1. 

2331. Confessions of prisoners are to bo taken at length. No persons employed about 
the thanas as chokeedars, dosadhs, or chumars, or other such descriptions, are to be made 
subscribing witnesses by the police, under penalty of forfeiture of situation. These must 
always be respectable men of the place ; and such, if possible, as can road and write ; and 
they should be required to question the prisoner themselves, whether he has confessed 
voluntarily to the facts stated. C. O. No. 138 of vol. 3, para. 8, rule Z', L. P, and No. 28 
of vol. 4. W. P. 
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2332. If respectable persons, who can read and write, are not procurable, the darogah ^rpspeetabieper- 

should record the fact Reports L. P. 1855, part 2, page 540. able. * 

2333. Police officers ordinarily should not summon the same persons to attest both the p"- 

mofussil confessions of the prisoners, and the searcliing of their houses. Opportunities for col- summoned a» wit- 
lusion, or, at all events, for the easy imputation of it, are afforded when one set of witnesses is sion and to search 
brought to prove these two material, but different, parts of a case. N. A. E. vol. 6, page 323. sonere.™ 


2334. A darogah is fully justified in summoning respectable persons for tlie purpose How the darogah 
of witnessing confessions, when it is requisite ; and in the event of such persons refusing summomug wit- 
to attend, or to attest a confession taken in their presence, he should submit a report of the [Xrent in°caJo8 of 
case to the magistrate ; who, after calling upon the parties for any explanation they may 
have to offer, is competent to pass such order on the case (within the general limitation of 
his authority) as appears proper. But the darogahs should be particularly cautious in the 
exercise of this power; and should avoid as much as possible summoning any persons, 
whose absence from their houses, with reference to their occupations and other circumstances, 
might be attended with serious inconvenience. Const No. 101. 


2335. No compulsion is to be used either towards parties or witnesses, for the purpose Compulsion, or 
of obtaining any information whatsoever; and police officers are strictly enjoined not, on or feaI5, to 
any occasion or under any pretext whatever, to encourage a prisoner appreliended upon a snScti^^^proLbitea 
criminal charge to confess the same, or to excite the hopes or fears of a prisoner by liolding pTary punishmeiT 
forth prospect of pardon, using threats, or otherwise persuading and intimidating the pri- 
soner, with the view of inducing him to confess. Any species of maltreatment inflicted on a 
prisoner or witness by a police officer, landholder, or farmer, or by any other person what- 
ever, whether with a view to extort a confession or to procure information, is to subject 
the offender to exemplary punishment on conviction before the magistrate or sessions court. 

Reg. XX. 1817, sect. 19, cl. 2, 


2336. Whenever a confession is taken at night, or at any other place than tlio police 
thana, the special reason for its having been so taken is to be stated in the darogah’s report. 
Reg. XX. 1817, sect 19, cl. 3. 

2337. The foregoing provisions are not meant to preclude the darogah, or officer 
presiding at tlie inquiry, from making any private verbal examination wliicli lie deems 
requisite with the view of ascertaining accomplices, or discovering stolen property, or obtain- 
ing means of proof. Reg. XX. 1817, sect 19, cl. 4. 

2338. No regulation prohibits police officers from taking down in writing a second 
examination of a prisoner ; and they would not be justified in refusing to record any declar- 
ation or confe 3 sion, which the prisoner wishes to make. Const No. 733. 

2339. Prisoners confessing offences are to be kept apart from all persons in custody 
at the thana ; and, if practicable, are to be forwarded to the magistrate’s court under charge 
of a separate guard. Reg. XX. 1817, sect. 19, cl. 5. 

2340. Witnesses to confessions are invariably to be bound over by tho darogahs to 
attend the magistrate on the arrival and examination of the prisoners at the sudder station 
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and the police officers are to be careful not to admit of any deviation from this rule, 
Reg. XX. 1817, sect. 19, cl. 6. 

2341. Prisoners during their detention at the thana are to be confined within the 
thana house or guard room, or in some other convenient place of confinement, where they 
are not exposed to the open air. Reg. XX. 1817, sect. 19, cl. 7. 

2342. Stocks may be used at the thanas daring the night for the purpose of securing 
tlic persons of robbers and murderers, or other persons of dangerous character, or disor^ 
derly behaviour, or persons who have escaped from custody, until they can be forwarded 
to the magistrate; but the darogahs are strictly enjoined under pain of dismission from 
office, not to place any individual in the stocks, except during the night time, and then 
onl}’ in cases of robbery and murder, or of previous escape from custody, or when the 
notoriety of the prisoner’s character or his behaviour is such as to render this mode of 
confinement essential for his safe-guard. Reg. XX. 1817, sect. 19, cl. 8. 

2343. In thanas which are provided with a hawalat upon the prescribed plan, the 
use of stocks is interdicted ; and in thanas, in which no other moans of securing prisoners 
at niglit exist, the use of stocks is permitted only pending the construction of a proper 
hawalat. All magistrates are, at the same time, required to use the utmost vigilance to 
prevent the restraint in stocks of others than tlie class of persons who are indicated in cl. 8, 
sect. 19, Reg. XX. 1817 ; and are to instruct the thanadars to furnish a special report of 
all prisoners subjected to this restraint by them under the authority of the above law. 
Monthly vernacular summaries of these reports will be submitted by magistrates for the 
inspection of the commissioner. Govt. Order, W, P. No. 37 70 A, December 15, 1855. 

2344. The detention of women at the thana during the night can be necessary only 
under some unusual circumstances. A special report of the causes of any such detention, 
and of the arrangements made for the purpose, is, in every caso of the kind, to bo made by 
the thanadar to the magistrate. Govt. Order, W. P, No. 3770 A, December 15, 1855. 

2345. The darogahs of police are farther competentfa) to use handcuffs of a light con- 
struction, to be provided by the magistrate, (instead of fetters and ropes for the legs and 
arms) for the purpose of forwarding heinous criminals with safety to the magistrate’s court. 
Reg. XX. 1817, sect. 19, cl. 9. 

2346. The darogahs are to be held strictly accountable for any ill-treatment which 
prisoners sustain whilst under their charge, and for any severity further than what is 
essentially requisite for securing the persons of such prisoners. Reg. XX. 1817, 
sect. 19, cl. 10. 

2347. The chief resident police officer of any police station at which torture is proved 
to have occurred, is to be liable to dismissal. C. O. Govt. Bengal^ No. 31, Dec. 17, 1855. 
Whenever a police officer is convicted of torture, a report of the case in the vernacular is 
to be sent to every magistrate in the division for general communication to the police of 

(a) In the Persian translation this word was orisinallir rendered *' lazim khahud hood^*^ which made it incumbent on the 
police officers to use handcuffs ; and it was accordingly altered to ** ikhtiaree darogah asV' C, O. Nos. 2S and 41 of vol. 2. 
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their districts ; and a copy is also to be sent to each of the other commissioners of circuit, 
for similar dissemination throughout their divisions. 0. O. Govt Bengal^ No. 32, Janu- 
ary 8, 1866. 

2348. Burkundazes escorting prisoners are, on ordinary occasions, to journey at a rate 
of not less than six, or more than eight coss per diem. Reg. XX. 1817, sect 19, cl. 11. 

2349. When alighting at any village for the night, the police officers having charge 
of prisoners are to report their arrival to the proprietor, farmer, or head man of the village, 
who is to point out a proper place for securing the prisoners during the night, and to 
require the village watchmen to afford their aid fn guarding them. Reg. XX. 1817, 
sect 19, cl. 12. 

2350. In cases in which prisoners are unable to support themselves during their 
journey from the thana to the magistrate’s court, the darogah s to advance such amount for 
diet allowance, as is necessary for their way-charges, not exceeding the rate of one anna per 
diem, reporting the same for the information and orders of the magistrate. Reg. XX. 1817, 
sect. 19, cl. 13. 

2351. On the arrival of the prisoners at the sudder station, the burkundazes charo-cd 
with the despatch are to convoy tliem to the foujdaree nazir, or to such other native officer 
as the magistrate appoints, in order that they may be secured in a lock-up house, until a 
report of the case can be perused by the magistrate; till which time one or more of the 
burkundazes, who have accompanied the prisoners, are to remain in attendance to be examin- 
ed, if necessary, on any points relating to the case. Reg. XX. 1817, sect. 19, cl. 14. 

2352. Prisoners, who are sent from the station of one district to that of another, or 
who are sent by a magistrate into the mofussil, for the purpose of being discharged, are to 
be sent, exclusive of other papers, with a written despatch unsealed, showing the name of 
the prisoner and his destination ; and it is the duty of the darogahs to forward prisoners of 
this description according to the despatch which accompanies them under charge of the 
police burkundazes from thana to thana. A statement of all such cases, specifying the names 
of the prisoners and other particulars, is to be recorded in the thana diary. Re.g XX. 1817, 
sect. 19, cl. 15. 

2353. The darogah and other officers of police are prohibited, under penalty of imme- 
diate dismission from office, from detaining any prisoners without sending them to the 
magistrate, beyond such time as is indispensably requisite for the inquiries directed by this 
or any other regulation; and if from any cause the inquiry cannot be completed witliin 48 
hours after the arrival of a prisoner* at a cutcherry or station of the police officer, he is 
notwithstanding to bo sent to the magistrate with a report of the case and a chalan drawn 
up according to the form No. 2 (No. 12 of appendix C), a copy of which is to be given to 
the burkundaz, under whose charge the prisoner is forwarded, to be delivered to the nazir 
on his arrival at the sudder station. Reg. XX. 1817, sect. 19, cl. 16. 

2364. I would wish most particularly to call the attention of the magistrates to the 
necessity of preventing any police darogahs unnecessarily delaying the transmission of 
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any arrested person to the sudder station. I have, in numerons cases brought before me 
almost invariably found eitlier extortion of money, procuring compulsory confessions, or 
abuse of the person of the prisoner if a female, or other malpractices, to have been the 
object in such illegal detention ; which, besides being open to these objections, places in the 
hands of tlio darogahs the power of imposing duress of a very severe nature on parties 
brought before them, who may refuse to comply with their demands. No instance of de- 
tention beyond the period laid down by cl. 16, sect. 19, Reg. XX. 1817, should be allowed 
to pass unnoticed, and the darogah or other police officer should be made strictly account- 
able for any breach of the rules in this point.” Extract from police report i. P. for the first 
6 months ^1841, para, 707. 

2355. No discretion is now vested in the magistrate to authorize the detention at the 
thana of a party accused of a criminal offence, cognizable by the police, beyond the period 
specified above. C. O. No. 22, Nov. 12, 1855, L, P; and No. 1394, October 9, 1855. IV, P. 

2356. The officers of police are to report to the magistrate the cases of all persons 
apprehended within their respective jurisdictions, whether such persons have been admitted 
to bail or otherwise ; and no person who is onco apprehended is to be discharged except on 
bail, or under the special orders of the magistrate. Reg. XX. 1817, sect 19, cl. 17. 

2357. The superindendent of police reejuiros especial attention to be paid to this rule, 
as the infraction of it is one of the chief means by which the police are enabled to extort 
money. C. O. Sup. Pol. X. P. No. 35 of 1838. 


SECTION X. 

MISCELLANEOUS RULES. 

2358. The darogahs of police are uniformly to report to the magistrates, whenever 
any individuals, within their respective jurisdictions, entertain in tlieir service any extra- 
ordinary number of armed men, or commence building or repairing any fort or gurhee, or 
collecting together any quantity of arms, ammunition, or military stores. Reg. XX. 1817, 
sect. 30, cl. 1. 

2359. The darogahs are to prevent all encroachments on the public roads, and are at 
the same time to report the circumstances of each case for the information of the magis- 
trate, and to record an abstract of the same in the thanadaree proceedings. Reg. XX. 1817, 
sect. 30, cl. 5. 

2360. The darogahs are to secure, and send to the sudder station of the district, 
all insane persons found within the limits of their respective jurisdictions, from whose insa- 
nity there is reason to apprehend any fatal or serious consequences, unless the friends of 
such persons agree to enter into engagements to adopt such precautions as shall prevent 
their doing mischief. In such case the police officer, to whom the engagements are ten- 
dered, is to refrain from securing the person of the insane individual, and to await the 
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instructions of the magistrate, to whom the circumstances of the case are to be reported 
without delay. Beg. XX. 1817, sect 30, cl. 6. 

2361. The officers of police are enjoined to show every mark of personal respect and 
attention to judges on circuit, during their progress from station to station. Reg. XX. 1817, 
sect 31, cl. 1. 

2362. On the arrival of any European, not in Her Majesty’s or the Honorable Com- 
pany’s civil or military service, who proposes to settle within the limits of any thana juris- 
diction, the darogah is to report the circumstance for the information of the magistrate. 
Reg. XX. 1817, sect. 31, cl. 2. 

2363. The police darogahs are, towards the close of each English year, to cause the 
form of statement, in English and the vernacular. No. 21 (No. 15 of appendix C) to be 
exhibited to all Europeans, not in Her Majesty’s or the Honorable Company’s civil or 
military service, residing within their respective jurisdictions; and are to require such 
Europeans to furnish for the information of the magistrate separate statements filled up 
according to the prescribed form either in English or the vernacular. Tliese statements are 
to be forwarded by the police darogahs to the magistrate on or before the 5th of January in 
each year. Reg. XX. 1817, sect. 31, els. 3 and 4. These statements are no longer required. 

2364. The darogahs of police are enjoined to afford assistance, on application from 
the revenue officers, for the safe custody and conveyance of despatches of treasure ; and to 
allow such despatches to be deposited during the night, for better security, within the house 
allotted for the thana. Reg. XX. 1817, sect. 32, cl. 1. 

2365. The darogahs are likewise, as far as their other duties admit, to afford protection 
to despatches of treasure belonging to bankers and merchants, on application from the person 
in charge of the same. Reg. XX. 1817, sect. 32, cl. 2. 

2366. Police darogahs are not required to perform the duties prescribed by sect. 22, 
Reg. L 1812 to prevent an evasion of the customs duties, i. e. endorsing the rowannahs of 
salt, &c. Const. No. 317. 

2367. If the people of tho village object or refuse to sign their names in attestation 
of the service of the notices, which zumcendars are required to serve in the case of putnee- 
tenures advertised for sale, and if there he no moonsiff, the peon serving tho notices is 
required to go to the nearest thana, and there make voluntary oath of the same having been 
duly published ; a certificate to which effect is to be signed and sealed by the police oflScers, 
and delivered to the peon. Reg. VIII. 1819, sect 8, cl. 2. In other cases, as in sales of 
certain estates for the recovery of arrears of revenue under sects. 5 and 20, Act 1. 1845, 
the law requires that proclamations should be stuck up in tiie tiianas. It seems unnecessary 
to quote each provision, for, as a general rule, the darogah should affix in some conspicuous 
place in the verandali of his cutcherry-house any proclamation which is sent to him by an 
authority in any department of the public service. 

2368. The thanadars, police darogahs, chaprasis, &c., have no authority to call on 
native officers and soldiers on furlough for their leave of absence certificates, except under 
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A]^hen*ion of the immediate instruction of the magistrate. Commanding officers of regiments majr ap> 
ply for the aid of the civil authorities for the apprehension of deserters ; and subordinate police 
officers, when duly authorized by the magistrate, are warranted in detaining persons suspect^ 
ed of desertion. C. O. No. 18 of vol. 2. 
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2369. The police darogaha are to take every favorable opportunity, when employed 
on local inquiries, as well as on other occasions, of explaining to the zumeendars, talook- 
dars, and other proprietors of land malgoozaree or lakhiraj ; to the sud^er farmers and 
under-renters of land, dependant talookdars, naibs, and other local agents ; and to all 
native officers employed in the collection of the revenue and rents of land on the part of 
government or the court of wards ; the duties incumbent on them, and the responsibility 
attached to them, to communicate to the magistrate and police darogahs, either publicly 
or secretly, all information which they obtain respecting the commission of murder, robbery, 
housebreaking, arson, or theft, within the limits of the estate or farm held or managed 
by them respectively ; or respecting the resort of any known robbers of whatever descrip- 
tion, or the residence of any notorious receiver or vender of stolen property within such 
limits ; as well as to afford their assistance in the apprehension of all persons, for whose 


apprehension warrants have been issued by tlie magistrate ; and generally to co-operate 
with, assist, and support the police officers of government in maintaining the peace, pre- 
venting as far as possible affrays and other criminal acts of violence, or apprehending the 
offenders under the rules and restrictions enacted and promulgated in the regulations. 


Reg. XX. 1817, sect 33, cl. 1. 
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2370. To enable the police darogahs the more effectually and satisfactorily to perform 
the service thus required from them, the magistrates are to be careful to furnish them 
with copies of, or extracts from, all regulations in force on tlie j)oints above adverted to, 
or any other immediately connected with tho aid to be given by landholders, farmers, under- 
tenants, and managers of laud, in support of an efficient police. Reg. XX. 1817, sect 33, 


cl. 2. 


SECTION XI. 

OF PERSONS WEARING MILITARY DRESS, OR BADGES. 

NopOTJonis ai 2371. All persons, whether European or native, within the Company’s provinces 
(excepting such privileged persons as the government specially exempts from the operation 
formofMpoys. of the rule contained in this section) are positively forbidden to dress any of their servants, 
either for the purpose of parade or of business, in the uniform of the Company’s sepoys or 
lascars, or in a dress so nearly approaching to that uniform as to enable the persons wear- 
ing it to impose themselves on the country people for sepoys and lascars. Reg. XI. 1806, 
sect. 9, cl. 2. 
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2372. All natives^ excepting those actually in the military service of the Company, , Nop«woni«Bi. 
or belonging to persons specially exempted by government from the operation of this rule, dre**- 

are forbidden to wear a dress similar to that mentioned in the foregoing clause. Reg. XL 
1806, sect. 9, cl. 3. 

2373. Officers of every description employed in the service of the Company, who are Civil officers are 
allowed establishments of burkundazes, peons, and paiks, in tlicir official capacity, or who pulite 

have occasion to employ persons of any of those descriptions in such capacity, are prohibited 
from clothing them with a military dress. Reg. XL 1806, sect. 9, cl. 4. 

2374. Native officers and sepoys, excepting subadars, jemadars, and serangs, even Sepoyg are not 
though in the service of the company, who temporarily reside or have occasion to travel in for^white 

the interior parts of the country, unless employed on the public service, are forbidden to wear STi™ s on'pnWic 
their uniform coats. Reg. XL 1806, sect. 9, cl. 5. service. 

2375. With a view of giving full effect to the orders contained in the preceding Persons di«obe> - 

cliKses, the military commanding officers of stations, and of detachments, in the interior parts 

of the country, and the magistrates, are authorized and required to dejirive of a military 
dress any person who w*ears it contrary to these orders ; unless it apj)ears that such person 
is in the military service of the Company, in which case he is to be sent to the corps to 
which he belongs with a written complaint against him. The local officers of police are 
also empowered and directed to apprehend all persons of the above description, and to send 
them to the magistrate, who is to deal with them in the manner above prescribed. Reg. XL 
1806, sect 9, cl. 6. 


2376. In pursuance of the above rules, the darogahs of police are required to appre- 
liend and send to the magistrate all persons not actually in the Honorable Comj)any’s 
military service, or belonging to person? specially exempted by government from the opera- 
tion of tlie above rules, who are found dressed in the uniform of the Company’s sepoys or 
lascars, or in a dress so nearly approaching to that uniform as to enable the persons 
wearing it to impose themselves on the country people for sepoys or lascars. Reg. XX. 
1817, sect. 30, cl. 2. 

2377. The local officers of police are empowered and directed to apprehend all native 
officers and sepoys, excepting subadars, jemadars, and serangs, wearing their uniform coats 
wdien not employed on the public service, and to send them to the magistrate. Reg. XX. 
1817, sect. 30, cl. 3. 

2378. A general order of a magistrate forbidding people to carry arms is illegal : and 
individuals should not be deprived of their weapons except in cases where tliere is reason- 
able ground to appreliend danger of a breach of the peace from their being carried about 
N. A. R voh 3, page 196. 

2379. No person is to wear, or to be accessary to the wearing by any other person of 
any cliuprass or badge intended to resemble any chuprass or badge worn by servants of 
the government ; and every person violating this rule is to be punishable by fine and impri- 
sonment, on conviction before a magistrate as for a misdemeanor. Act XVIII. 1835, sect. 2. 
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Punishment of 2380* Every chuprass or badge worn by any person, not being a servant of the 

wMl^^gbnd^, government, is to bear the name of the party by whom the wearer is employed; and whoever 
wears a chuprass or badge, or is accessary to the wearing of such chuprass or badge, otherwise 
employer. in conformity to this rule, is to be punishable by fine and imprisonment, on conviction 

before a magistrate, as for a misdemeanor. Act XVIII. 1835, sect. 3. 
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2381. The darogahs are to seize all boats built, used, or transferred, in opposition to 
the rules contained in this section, and to apprehend and send to the magistrate the arti- 
ficers employed in repairing or building such boats, and to report to him the name of the 
proprietor of the village in which they have been built or repaired. All persons are prohi- 
bited building or making use of boats of the following denominations and dimensions, or of 
boats of any other denominations being of the same dimensions, without previously obtain- 
ing from the magistrate the written authority hereafter directed : 

In length In breadth 

covids. covids. 


Luckhas, 40 to 90 2^ to 4 

Jelkas, 30 to 70 3^ to 5 


Paunsways of Cliandpore carrying more than thirty oars. 
iJewy. Reg, XXII. 1793, sect, 20, cl. 1. 


Ma^rhtratesaroto 2382. The magistrates are to seize and confiscate all boats of the foregoing descrip- 
Sboat^ ^ tions, which are built, used, or transferred wdtliin the limits of their respective jurisdictions 
without written authority from them for that purpose. JSenff. Reg. XXII. 1793, sect. 20, 
cl. 2. 


2383. Any zumeendar or other landholder allowing any boat of either of the descrin- 

Villages iu which , ./» i i i m t t i t • « i ^ 

such boats are tions above Specified to be built or repaired within the limits of his zumeendaree, unless a 
be forfeitT“to gj! Writing is produced to him under the seal and signature of tlie magistrate, authorizing the 
verument. building or Using of such boats, is toforfeit to government the village in which such boat is 

proved to have been so built or repaired. Ben^. Reg. XXII. 1793, sect. 20, cl. 3. 

2384. All carpenters, blacksmiths, or other artificers, are prohibited engaging for or 

PuDishment of . • • <• i . r i , . . / , “ ® 

artificer, employed being employed in the building or repairing ot boats oi such descriptions (unless the person 

offering to employ them produces a writing under the seal and signature of the magistrate 

authorizing the building or using of such boat) under pain of imprisonment for any period 

not longer than one month, or suffering corporal punishment not exceeding 20 stripes. 

The magistrates are empowered to cause artificers, who are proved to have offended against 
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this prohibitioBi to be punished in the manner and under the limitations directed according 
to the circumstances of the case. Beng* Reg. XXII. 1793, sect. 20, cl. 4. 

2385. The magistrates are empowered to authorize any person to build or use boats of ^agigtrates may 

. 1..1 1 pant licenses for 

the dimensions or descriptions above prohibited, for the purposes of trade, or of convey- buuuing such boats, 
ing themselves from place to place by water, or for recreation ; but such authority is to be strictions ; and this 
given in writing under his official seal and signature, and is constantly to remain with the pended to suchX 

C^QSOS 

person to whom the building of the boat is committed whilst the boat is building, or on 
board of the boat in charge of some person after it is built ; otherwise the boat is to be liable 
to seizure and confiscation notwithstanding such writing, in the same manner as if the boat 
had been built and used without such authority. The magistrates are to be careful not to 
grant licenses to build or use boats of the above denominations or dimensions, excepting to 
persons who they are satisfied will not allow them to be employed for any improper purposes. 

All persons desirous of building or using boats of tho prohibited dimensions and descriptions, 
or to sell or transfer them, are to apply to the magistrate for a written authority for that 
purpose. The magistrates are to cause this section to be subjoined to all the written authori- 
ties which they grant for the building or using the boats in question, and the sanction for 
the sale or transfer of such boats is to be endorsed on the original authority for building or 
using them. Beng. Reg. XXIL 1793, sect, 20, cl. 5. 


SECTION XIIL 


OF TREASURE TROVE. 


2386. Whenever any hidden treasure, consisting of gold or silver coin, or bullion, or of 
precious stones, or other valuable property may be found buried in the earth, or otherwise 
concealed within any part of the territory subject to this presidency ; and, after due notifi- 
cation, the owner thereof may not be discoverable ; such hidden treasure shall become the 
property of the person or persons who may have found the same, provided it shall not exceed 
in amount or value, the sum of one lakh of sicca rupees ; and provided the finder or finders 
shall have conformed to tho rules prescribed in this regulation. Reg. V. 1817, sect. 2. 

2387. Whenever any person may find hidden treasure, of the description stated in the 
foregoing section, he shall give immediate notice thereof to the judge of the zillah or city in 
which the treasure may have been found; and shall at the time deposit the treasure in the 
zillah or city court, with an exact inventory thereof. Reg. V. 1817, sect. 3. 

2388. The zillah or city judge receiving a deposit as above directed, shall return a 
receipt for the treasure deposited, after causing the same to be carefully compared with the in- 
ventory ; and shall issue a public notification in the current languages of the country, to be 
published and affixed in his own cutcherry, and in the cutcherry of the collector of the dis- 
trict, requiring all persons who may have any claim of right to the treasure in deposit, to 
attend in person, or by vakeel, and prove their title thereto, within six months from the date 
of the notice. Reg. V. 1817, sect. 4. 
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2389, It is tlie duty of the collectors to bring forward and to support, in confbrmitjr 
with the foregoing provision, any claim of right which government may appear to possess to* 
such treasure. In the event of any claim of right being preferred either on the part of indivi- 
duals or of government, pursuant to the prescribed notification, the judge shall institute a 
summary inquiry into the claim preferred ; and if the title of government or’ other person so 
claiming the treasure of deposit or anj’^ part thereof, be clearly established, he shall adjudge 
the same accordingly ; subject to reimbursement of all expense incurred by the finder of the 
treasure, as well as to such compensation for the discovery of it as may, in each case, appear 
just and reasonable. Keg. V, 1817, sect. 5. 
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2390. If no claim of riglit be preferred either by government or by an individuals 
within the period limited by the notification directed in section 4 of this regulation, or if the 
claim or claims so preferred shall not on a summary inquiry appear to be w^ell founded ; and 
the amount or value of the hidden treasure found at the same time, or in the same place, 
sliall not exceed one lakh of sicca rupees; the ziilah or city judge shall adjudge the same to 
tlie person or persons who may liave discovered the treasure, and deposited it in the ziilah 
or city court, as required by section 2 ; subject only to the actual expense which may 
have been incurred in adopting the measures prescribed by this regulation. Reg. V. 1817, 
sect. 6. * 
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2391. If the amount or value of any hidden treasure found at tho same time, or in the 
same place, shall exceed one lakh of sicca rupees, and no claim of right thereto be establish- 
ed, judgment shall be given, according to the preceding section, in favor of the person or 
persons who may have discovered and deposited the treasure, to the amount of one lakh of 
sicca rupees ; and the excess above that sum sliall be declared at the disposal of government 
Keg. V. 1817, sect 7. 

2392. If any person discovering hidden treasure of the description specified in section. 
2 of this regulation, shall not, w^ithin one month after finding the same, give notice to the 
judge of the ziilah or city court, in conformity with section 4, and make the deposit thereby 
required, he shall be considered to have forfeited all right and title to the treasure ; as well as 
all claim to a reimbursement of expense, compensation, or reward, under tlie provisions of 
this regulation ; and the treasure so clandestinely withheld from public investigation shall, 
on a summary suit by any subsequent claimant of right, and proof of a just title thereto, 
be adjudged to the legal owner with interest and costs ; or if no private claim be established, 
shall, on the application of the vakeel of government, be liable to confiscation to government. 
Reg. V. 1817, sect. 8. 

2393. The concealment of hidden treasure is not a criminal offence punishable by a 
magistrate. It involves only the forfeiture abovementioned, which is to be aw^arded by the 
civil courts. Reports fT, P. 1852, page 521. 
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CHAPTER IV. 

OF LANDHOLDERS. 


SECTION L 

OP THEIR RESPONSIBILITY. 

2394. Landholders and farmers of land are not responsible for robberies committed in 
their respective estates or farms, unless it is proved that they connived at the robbery ; 
received any part of the property stolen or plundered ; harboured the offenders ; aided, or 
refused to give effectual assistance to prevent their escape; or omitted to afford every 
assistance in their power to the officers of government for their apprehension ; in either of 
which cases they are subject to be prosecuted personally for the crime or offence before the 
sessions court, and if convicted their lands and effects are liable to be sold at the discretion 
of government to make good the value of the property stolen or plundered to the owner. 
Beng. Reg. XXII. 1732, sect 3. 

2395. Tlie landholders and village farmers are bound to, and responsible for, the pre- 
servation of the peace within the limits of their respective estates and farms. Ben. Reg. XVII. 
1795, sect 2. Ced. Prov. Reg. XXXV. 1803, sect 2. Western Prov. Reg. XIV. 1807, 
sect. 4. 

2396. The engagements entered into by the village zumeendars and farmers [in Bena- 
res] bound them to be responsible, subordinately to the aumil(rt), for the maintenance of the 
peace, and for apprehending all disturbers thereof in and throughout their respective estates 
and farms ; not to harbour thieves or robbers, but to secure their persons and deliver them 
up for trial ; as well as to recover, or in failure thereof to be answerable for and to make 
good the value of, all property robbed or stolen within their respective limits; — and to send 
in for trial, accompanied by an attested report of the circumstances of the case, all parties 
concerned in broils, affrays, murders, or other breaches of the peace. Ben. Keg. II. 1795, 
sect 14, els. 8 and 9. 

2397. Landholders and farmers of land are considered responsible for robberies or 
thefts committed in their respective limits, estates, or farms ; it being understood, (5) 

(fl) The tuhsildaree (or aumildaree) system of police established by the above and other regulations in Benares, and the 
ceded and conquered provinces, was declared to have been found inefficient for the purposes intended by it, and was conse- 
quently repealed by Reg, XIV. 1807 ; and all mention of the tuhseeldars, their duties and responsibilities, has accordingly 
been struck out of the provisions quoted in succeeding paragraphs. 

(>) The preamble to Reg. XVII. 1795, thus explains the causes of this provision But the parties, thus made 
responsible, having represented that robberies and thefts committed on beparis and others were often perpetrated in conse- 
quence of their stopping and remaining daring the night, with their cattle and goods, in the open fields or woods, instead of 
putting up in the villages, and giving notice of their arrival so as to admit of their security being duly attended to, it was 
provided by a general notification Issued by the resident on the 29th January 1789, that no person should bo entaUed to 
resUtution or indemnification by the aumils, landholders, or farmers, for losses by theft or robbery committed at night in the 
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however, that for night robberies in the open roads or woods, the landholders, or farmers 
are not to be held responsible, unless it is proved that they had such knowledge of the 
circumstances, as might reasonably have been expected to enable them to have prevented 
the theft or robbery ; but that for thefts or robberies in inhabited places they are to be 
considered as liable to be made responsible, whether notice of the arrival of the owners of 
the property has been given to them or not, if under the circumstances of the case the 
magistrate be of opinion, that the theft or robbery was committed with their connivance, or 
that the perpetration of it was ascribable to their want of care or vigilance. Ben. Reg. XVIL 
1795, sect 3. Ced. Prov. Reg. XXXV. 1803, sect 3, cl. 1. These rules are declared to 
be still in force throughout Ben. and Ced. and Conq. Prov. by Reg. XIV. 1807, sect 19, 
cl. 1. 

2398. The landholders and farmers are further responsible for the value of any stolen 
or plundered property, proved to have been brought into their estates or farms with their 
knowledge or connivance, and which they have not caused to be delivered up, or respecting 
which they have not given timely information to the local police oflScer or to the magistrate. 
Ben. and Ced. and Conq. Prov. Reg. XIV. 1807, sect 19, cl. 2. 

2399. All claims upon the landholders and farmers for the value of stolen or plunder- 
ed property, under the above rules, are to be instituted, tried, and decided in the civil courts, 
subject to tbo general rules of appeal. Ben. and Ced. and Conq. Prov. Reg. VIII. 1797, 
sect. 2 y and Reg. XIV* 1807, sect. 19, cl, 3. 

2400. The landholders and farmers of land, who by the above provisions are entrust- 
ed with the police of their respective estates and farms, are required, with the assistance of 
their paiks, chokeedars, pasbans, and other descriptions of village watchmen, to give at all 
times their utmost care and vigilance to prevent affrays, assaults, and all other acts of 
violence and breaches of the peace, within their respective estates and farms ; as well as 
to apprehend, and deliver over to the police officers, any persons who are found in the act 
of committing a breach of the peace, or whom the village watchmen are required to appre- 
hend by [sect 21, Reg. XX. 1817]. Ben. Reg. IL 1797, sect 2. Ced. Prov. Reg. XXXV. 
1803, sect 3, cl. 2. 

2401. Any landholder or farmer of land, who is convicted of wilful neglect in the 
instance above referred to, and particularly of neglect to afford his ready and utmost 
assistance in apprehending persons within his estate or farm who have committed, or are 
charged with having committed a breach of the peace, is liable to the forfeiture of his estate 


open fields or woods^ and that restitution or indemnification should be claimable only in cases in which the owners of the pro- 
perty had put up at some town or village, and given notice of their arrival. But it having been subsequently considered, that 
it was the duty of the anmils, and the landholders and formers, to have information conveyed to them of the arrival of merchants 
and travellers within their respective limits, and to provide for their seonrity and protection ; and it having appeared impro- 
bable that travellers and merchants in general would be apprized of the requisition for their giving notice of their arrival 
at a town or village ; it was deemed inconsistent with the principles of Justice, that any omission in this respect on their 
part should be allowed to exempt the anmils, landholders, or formers, from making good any losses they might sustain by 
theft or robbery. It accordingly became an established principle throughout the pnmnee, that for night robberies in the 
open roads or woods the tuhseeldars, landholders, and fannen, were not to be held responsible, unless,” &c. as above. 
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or farm, or to such fine to government as is judged adequate to the circumstances of the 
case; and is to be proceeded against in the following manner. Ben. Reg. II. 1797, sect 3, 
cl, 1. Ced. Prov. Reg. XXXV. 1803, sect 3, cl. 3. 

2402. Landholders are liable to fine by the magistrate, in cases of theft of property at 
night from within their villages, only when they wilfully neglect to apprehend and deliver 
over to the police officers any person whom the village watchmen are required to appre- 
hend by [sect. 21, Reg. XX. 1817], or when they make any other default of the nature 
described in the above provision. Const. No. 422. 

2403. The charge of wilful neglect, in the instances aforesaid, is to be received and 
examined into by the magistrate in the mode prescribed by the regulations with respect to 
other charges of a criminal nature ; and after hearing the defence of the party accused, 
with the evidence adduced by him in his behalf, if the magistrate is of opinion that 
the charge is not established, he is to pass judgment of acquittal, with damages(( 7 ) to the 
party if the complaint appears to have been groundless and litigious. If the magistrate 
considers the charge established, he is to record his opinion to this effect, with the punish- 
ment he judges adequate to the case, whether a fine (the amount of which is to be speci- 
fied), or a forfeiture of the offender’s estate or farm (the annual jumma of which is to be 
in that case specified), and to transmit without delay a copy of his proceedings to the nizamut 
adawlut. Ben. Reg. II. 1797, sect. 3, cl. 2. Ced. Prov. Reg. XXXV. 1803, sect. 3, cl. 4. 

2404. Tliese provisions may be applied to a case in wdiich no charge has been pre- 
ferred by a private prosecutor; the magistrate being competent to proceed against the 
zumeendar for such neglect, whatever may be the means by which he has acquired the 
information to criminate him. Const. No. 889. 

2405. The nizamut adawlut, on receipt of the magistrate’s proceedings, are to pass 
such order thereupon as they think proper, on due consideration of the evidence and all 
the circumstances of the case ; and in all instances wherein they order a fine to govern- 
ment their judgment is to be considered final, and immediately carried into execution by 
the magistrate, in the same manner as other fines are levied under the existing regulations. 
But in case the nizamut adawlut adjudges a forfeiture of the offender’s land or lease, they 
are, previous to ordering such judgment to be carried into execution, to transmit their 
proceedings with those of the magistrate to government, who are finally to determine 
whether the judgment of forfeiture is to be put in force, or commuted to a fine, or other- 
wise ; and who, whenever the land or lease of the offender is ordered to be forfeited to 
government are at the same time to cause the necessary instructions for the future disposal 
of the land to be conveyed to the collector through the board of revenue. Ben. Reg. IL 
1797, sect 3, cl. 3. Ced. Prov. Reg. XXXV. 1803, sect 3, cl. 6. 

2406. The above provisions extend to landholders or farmers of land, who are con- 
victed of having themselves been concerned, directly or indirectly, in any theft or robbery 

(a) These damages must mean reimImrsemeDt of costs, under the provisions of Reg. XIV. 1797, and Reg. VII. 1803. 
See paras. USietseq. 
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committed within their respective estates or farms^ or of having been aiding and abetting 
therein, or privy to the sam^. Such landholders and farmers are liable to be proceeded 
against in the manner prescribed in the foregoing clauses, subject to the penalty prescribed 
therein. Ced. and Conq, Prov, Reg. VIII. 1805, sect. 14, cl. 8. 

2407. Tlie above provisions, extended to the conquered provinces and Bundlecund by 
Reg. IX. 1804, are declared to be still in force, and are also to be considered equally ap- 
plicable to all officers of government, intrusted with or employed in the collection of the 
public revenue ; or the rents of estates held khas, or under attachments ; it being the duty 
of every public officer to render any assistance in his power for the support of the police 
and the prevention of crimes, or the apprehension of persons by whom they are committed ; 
especially when called upon to aid the established officers of police. Ben, and, Ced, and 
Conq, Prov. Reg. XIV. 1807, sects. 20 and 21. 


SECTION II. 

OF INFORMATION REQUIRED FROM LANDHOLDERS AND OTHER PERSONS ; 

AND OF CONNIVANCE IN OFFENCES. 

2408. All zumeendars, talookdars, and other proprietors of land, whether malgoozaree 
or lakhiraj ; all sudder farmers and under renters of land of every description ; all dependant 
talookdars ; all naibs and other local agents ; all native officers employed in the collec- 
tion of the revenues and rents of lands on the part of government, or of the court of wards ; 
are especially accountable for the early and punctual communication to the magistrates 
and police darogahs, either publicly or secretly, as the informants judge proper, of all 
intelligence which they obtain respecting the resort to any place, within the limits of the 
estate or farm held or managed by them, of any person or persons of the different classes of 
people ordinarily known by the appellation of dacoits, kozaks, thugs, or budhucks, or of 
any other description of robbers. Reg. VI. 1810, sect. 2. 

2409. If a magistrate has grounds to believe, that any person of the descriptions 
above specified has neglected to give due information to the magistrate, or the police 
darogah, of the resort of any robber to any place within the limits of the estate or farm 
held or managed by such person, the magistrate is to call upon him to answer to the 
charge; and if it appears, upon a full and impartial inquiry, that the person accused has 
been actually guilty of the neglect ascribed to him, the magistrate is to sentence the 
offender to pay such a fine to government, and to suffer imprisonment for such a period of 
time, as he deems proportioned to the offence, not exceeding, however, the limitation pre- 
scribed by sect. 19, Reg. IX. 1807, mz. that imprisonment for 6 months, and a fine of 200 
rupees, commutable, if not paid, to imprisonment for a further period not exceeding 6 months 
longer.* Reg. VI. 1810, sect 3. 
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2410. All zumeendars, talookdars, and other proprietors of lands, whether malgooza- 
ree or lakhiraj ; all sudder farmers and under renters of land of every description ; all 
dependant talookdars ; all naibs and other local agents ; all native officers employed in tlie 
collection of the revenue and rents of land on the part of government, or of the court of 
wards ; aro hereby declared accountable for the early communication to the magistrate, 
either secretly or publicly, of all information which they obtain respecting the residence of 
any notorious receiver or vender of stolen property within the limits of the estate or farm 
held or managed by them ; and any landholder or other description of persons above 
noticed, to whom such responsibility is declared to attach, who neglects to give the infor- 
mation hereby required to the police darogah, or to the magistrate, is on proof of such 
neglect, after a similar inquiry to that directed by the above provision, (a) to be sentenced 
by the magistrate to pay a fine, or to suffer imprisonment not exceeding the limitation 
therein specified. Beng, Reg. I. 1811, sect. 10 ; extended to Qed. and Cong. Prov. and to 
Bm. by sect. 2, Reg. XV. 1812. 

2411. All zumeendars, talookdars, and other proprietors of lands, whether malgooza- 
ree or lakhiraj ; all sudder farmers and under renters of land of every description ; all 
dependant talookdars; all naibs and other local agents ; all native officers employed in the 
collection of the revenue and rents of lands on the pa3*t of government, or of the court of 
wards ; arc declared especially accountable for the early and punctual communication to 
the magistrates or police darogahs of all information which they obtain respecting the 
commission of robberies, and likewise regarding the offence of breaking into houses, tents, 
or boats, or other place of habitation, perpetrated within the limits of the estate or farm 
held or managed by them ; and any landholder or other description of persons above 
noticed, to whom such responsibility is declared to attach, who neglects to give tho infor- 
mation hereby required to the police darogah, or to the magistrate, is on proof of such 
neglect, after an enquiry similar to that directed by sect. 3, Reg. VI. 18 10,"^ to be sentenced 
by tho magistrate to pay a fine, or to suffer imprisonment not exceeding the limitation therein 
specified. Reg. III. 1812, sect 4, cl. 2. 

2412. All zumeendars, talookdars, and other proprietors of land whether malgooza- 
ree or lakhiraj ,* all sudder farmers and under renters of land of every description ; all de- 
pendant talookdars ; all naibs, and other local agents; all native officers employed in the 
collection of the revenue and rents of lands on the part of government, or of tho court of 
wards ; are declared especially accountable for the early and punctual communication to the 
magistrates, or police darogahs, of all information which they obtain respecting the commis- 
sion of murders, and likewise regarding tho offences of arson and theft, perpetrated within 
the limits of the estate or farm held or managed by them ; and any landholder or other 
description of persons above noticed, to whom sucli responsibility is declared to attach, who 
neglects to give the information hereby required to tho police darogah or to tho magistrate, 
is on proof of such neglect, after an enquiry similar to that directed by sect. 3, ,Rcg, VI. 

(a) The section specified in the original is sect. 13, Reg. IX. 1808 ; bat, as that regulation has been repealed, and os it 
is exactly tho same, in such respects, as sect. 8, Reg. VI. 1810, 1 have quoted tho latter for the sake of convonicnco. 
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1810,* to be sentenced by the magistrate to pay a fine, or to suffer imprisonment not exceed- 
ing the limitation therein specified.' Reg. VIII. 1814, sect. 2. 

2413. A magistrate cannot sentence a person under the above provision to both fine 
and imprisonment, but only to a fine not exceeding 200 rupees, commutable if not paid to 
imprisonment not exceeding 6 months. Oonst. No. 485. 

2414. Tlie principal persons residing in villages, whether landholders or farmers, or 
other local managers, or munduls, putwarees, or other heads of villages, and also chokee- 
dars and village guards of every description, are responsible for the early and punctual 
communication to the officers of the nearest police station of the resort to or passage through 
their \illages of any considerable body of strangers, or of the assemblage of such bodies 
within tlic limits of their villages, together with any particulars which they are able to 
collect as to the alleged object of their assemblage or journey, or any suspicion which arises 
as to their real character and intentions. Any landholder or farmer or other local manager, 
or mundul, putwaree, or other heads of villages, who wilfully neglects or delays to give 
tli(* information above required, is on proof of such neglect, after an enquiry similar to 
that directed by sect. 3, Reg. VI. 1810,* to be sentenced to pay a fine or to suffer im- 
prisonment not exceeding the limitation therein specified ; and any chokeedar, or other 
village guard, who is guilty of such neglect, is liable to the punishment which the magis- 


trate is authorized to inflict under the provisions of sect. 6, Reg. III. 1812. [^See note 


to para, 2177.] Reg. III. 1821, sect. 7, cl. 5. 
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2415. The principal persons residing in villages, whether landholders or farmers or 
other local managers, or munduls, putwarees, or other heads of villages, are responsible 
I'or the early and punctual communication to the officers of the nearest police station of all 
unnatural deaths, or deaths attended with suspicious circumstances, which come to their 
knowdedge; and any landholder, farmer, manager, or otlier principal inhabitant of a 
^illage, who is convicted of wdlfully neglecting or delaying to furnish tlie information above 
required, is liable to bo fined by the magistrate in any sum not exceeding 200 rupees, and 
in default of payment to be confined for any period of imprisonment not exceeding 6 months. 
Reg. XX. 1817, sect. 14, cl. 1. 


It is not4.uffici- 2416. The zumeendars are obliged to give, under certain prescribed penalties, the 

cut tliut tht‘ lolur' ^ 1 11 . •1.1.1 

mation is received required information respecting dacoities, murders, and other crimes committed within the 
m»m It c u) te estates, which come to their knowledge; and it is not sufficient that tlie same 

information is received from the cliukeedars. The mode in which the information is to be 


coimnunicuted appears to be left to the discretion of the zumeendars : in general it should be 
supplied in writing ; but if the zumeendar has any secret information to give, he may wait 
on the magistrate personally for that purpose ; and it is optional with him to send a servant 
to the magistrate or to the darogab, as he sees fit. Const No. 1281. 
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2417. No person whatever, being the owner, holder, or farmer of any property in 
land, or in any emoluments issuing out of land, in any part of the territories under the 
government of the East India Company, whether in perpetuity or for a term, or being a 
local agent or manager of any such property, is by reason of his place of birth, or by reason 
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of his descent, exempt from any public charge or assessment, or from any duty connected 
with the police, or with the salt and opium revenue, or from any duty whatsoever of a 
public nature, to which he would otherwise be subject, as the owner or holder of such property 
or as a local agent or manager thereof. Act II. 1853, sect. 1. 

2418. For the non-payment of any such public charge or assessment, or for the breach 
of any such duty as aforesaid, or for any neglect or mibconduct in the discharge thereof, 
every person, whatever may have been his place of birtli, or his descent, shall be subject 
to the same laws, regulations, and procedure, and to the same jurisdictions, as if he were a 
native, of the said territories. Act II. 1853, sect. 2. 

2419. In the case of a minor whoso estate is not under tlie court of wards, the 
executor or guardian must, during the minority, stand in the place of the minor, and be sub- 
ject to all the rules of suit and defence to which the minor himself would be subject were he 
not a minor. Const. No. 335. 

2420. The magistrate is to take particular care to see, that in the government khas 
mahals the same policeVules are obeyed by the tuhsceldara and village officers, as are in 
force according to the law in private zuracendaries. In case of this not being done, he is 
immediately to report the instances of neglect to the superintendent of i)olice, tliat measures 
may be taken to have the same remedied ; but the transmission of such report is not to 
'cause the magistrate to postpone the issue of any orders, which he is authorized by law to 
pass. C. O. Sup. Pol. L. P. No. 4 of 1840. 

2421. If the magistrate has grounds to suspect that any zumeendar, talookdar, or 
other proprietor of land, whether malgoozaree or lakhiraj ; any sudder farmer or under 
renter of land of any description ; any dependant talookdar ; any naib or otlier local agent ; 
or any native officer employed in the collection of the revenues or rents of land on the part 
of government, or of tlie court of wards; has afforded any actual assistance in harbouring 
a dacoit, kozak, thug, budhuck, or other robber, that is, if such person is suspected of having 
afforded to the said offender lodging, money, grain, or other supplies ; or that he has 
committed any other overt act, tending to aid the offender in his depredations upon the 
community, or to evade tlie pursuit of justice ; or that ho has received any present or nuzzur, 
either in money or goods, from the said offender ; the magistrate is to call upon the person 
suspected of having so offended for his reply ; and if it appears upon a full and impartial 
inquiry, that he has been actually guilty of the serious offence ascribed to him, the magis- 
trate, in addition to the punishment mentioned in the preceding section [i. e,, imprisonment 
for 6 months, and a fine of 200 rupees, commutable if not paid to imprisoiiment for a further 
period not exceeding 6 months longer], is to adjudge the estate or farm held by him (suppos- 
ing him to be a sudder zumeendar, talookdar, or farmer) forfeited to government Provid- 
ed, however, that, previously to carrying the judgment of forfeiture into execution, the 
magistrate is to submit his proceedings on the subject to the nizamut adawlut, who are to 
confirm or annul the judgment so passed, according as they are of opinion that the charge 
has been duly established or otherwise. Provided moreover that, in the event of their 
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confirming the judgment, the nizamut adawlnt are to report the case to government'o) 
Reg. VI. 1810, sect 4. 

2422. Proprietors of lakhiraj lands and durputnee talookdars are exempt from the 
penalties prescribed by the above section, the provisions of which apply exclusively to a 
sudder zurneeiidar, talookdar, or farmer. They are liable to punishment under the succeed- 
ing section. Const. No. 63. 

2423. Should the person convicted of the oflFence mentioned in the preceding section 
not be a proprietor or sudder farmer of land, the magistrate is to sentence him, in addition 
to the fine and imprisonment noticed therein, to such further fine and imprisonment as he 
deems jiroportioned to his ofi’ence ; but previously to carrying such further judgment into 
ettbet, the magistrate is to submit his proceedings to the nizamut adawlut, who are finally 
to confirm, amend, or rescind the decision, as appears to them to be just and proper. 
Should the person so offending be also an officer of government, the nizamut adawlut is 
at the same time to order him to be dismissed from his office, and is further to report to 
government, whether it appears expedient that the offender should be declared incapable of 
again serving government in any public capacity. Reg. VL 1810, sect. 5. 

2424. A landed proprietor was convicted of having had previous knowledge of, and 
conniving at, an affray attended with wounding ; and was sentenced to a fine of 500 
rupees, or in default imprisonment without labor for 3 years. N. A. R. vol. 5, page 41. 


SECTION III. 

OF THEIR DUTIES IN THE ATPREIIENSION OF ABSCONDED OFFENDERS. 

2425. The magistrates are to keep up and regularly revise, according to the forms 
given in Nos. 1 and 3 (Nos. 1 and 2 of appendix B), a register of convicts who have broken 
jail, or have otherwise effected their escape, and a register of persons charged with or 
suspected of the commission of specific crimes of a heinous nature, who have eluded the 
])ursuit of justice: copies of these registers are to bo forwarded half-yearly(5) to the super- 
intendent of police. Reg. III. 1812, sect. 9, els. 1. and 2. 

2426. At the expiration of every six months, or oftenor, when circumstances appear 
to require it, the magistrates are to cause lists to be prepared from these registers of all 
persons therein named, who have not been apprehended ; and are to transmit copies of 

(a) It was ht’ld by the sudder court, in the trial of a zumcendar (Juggesir Dhuttachai^j) for secreting in his house a noto- 
rious dncoit, that a conviction of the latter must be had before any person could bo convicted of neglecting to give due 
information rcparding him, or of harbouring him. I cannot find the trial among the printed reports ; and the soundness of 
the dictum appears doubtful, for the offence of the harbourer depends more on the known character of the dacoit than on his 
conviction. These are two cases reported, one in N. A. R. vol. 6, page 153, and the other in Reports L. P. 1864, part 1, 
page 272, in wliich pe^^on8 have been charged with harbouring dacoits ; but in the one case the proceedings were incomplete, 
and in the other tht* evidence adduced was iiisufTicicnt for conviction. 

(5) It appears from C. 0. Sup Pol. L. P. No. 6 of J845, that these are required only annually. 



BOOK II. CB AFTER IV.— iECTlON 111. — AB8CONDF1) OFFENDERS. 


445 


such lists to the principal landholders, fanners, and managers of land, together with warrants 
for the apprehension of the persons therein named, agreeably to the forms Nos. 4 and 6 
(Nos. 30 and 31 of appendix A), Transcripts of the lists thus prepared are to be at the 
same time transmitted by the magistrates under their official seal and signature to the police 
darogahs for their information. Reg. III. 1812, sect. 9, cl. 3. 

2427. The magistrates are to be careful to obtain from the landholders, farmers, and 
managers of land, or from their representatives, to whom such lists and warrants are deliver- 
ed, written acknowledgments of the receipt of them. Reg. III. 1812, sect. 9, cl. 4. 

2428. It is only in the case of crimes of a heinous nature^ that a magistrate can address 
a warrant to a landholder for the apprehension of an offender under this law. A warrant 
which did not contain a specification of the crime, with which the absconded person was 
charged, was held to be insufficient and invalid, and one therefore which the landholder could 
not legally put in force. Reports L. P. 1853, part 1, page 577. 

2429. All zumeendars, talookdars, and other proprietors of land, whether malgoozaree 
or lakhiraj; all sudder farmers and undcr-renters of land of every description; all depen- 
dant talookdars ; all naibs and other local agents; all native officers employed in the col- 
lection of the revenues and rents of land on the part of government, or of the court of wards ; 
to whom the lists and warrants have been delivered, are authorized either to cause the 
immediate apprehension of any of the persons named in either of the lists, who are found 
within the limits of the estates held or managed by them ; or to apply to the nearest police 
officer for any aid which may be required in the execution of that duty : or simply to 
communicate to such officer such information as has been obtained respecting the place, to 
which the persons in question resort, or in which they are concealed. Reg. III. 1812, 
sect. 9, cl. 5. 

2430. It was held that a requisition by a magistrate from the zumeendars of villages, 
within a certain distance from that where an affray attended with homicide occurred, of 
certificates that the absconded offenders implicated in the affray were not within the limits 
of their estates, was not warranted by the above provisions.(a) Const No. 1352. 

2431. Persons who are apprehended under the provisions of this regulation are to be 
delivered as speedily as possible into the charge of the nearest police officer for the purpose 
of being forwarded under safe custody to the magistrate ; and an acknowledgment is 
uniformly to be given by such police officer, specifying tlie names of the prisoners, and the 
date on which they were delivered into his charge. Reg. III. 1812, sect 9, cl. 6. 

2432. The several zumeendars, farmers, and local agents, to whom warrants and lists 
of public offenders have been furnished under these provisions, are required to transmit to 
the magistrates, on the 30th June and Slst December in each succeeding year, returns 
according to the form No. 7 (No. 3 of appendix B) of all offenders who have been appre- 

(ff) Bat where a process is issued ag^aiait a particular person, who is absent or has absconded, the proprietor, manager, 
or head person of the tillage, in which he b said to reside, may be called upon to furnish a written eertiScate of his absence, 
engaging therein either to cause his attendance on his return to the Tillage or to give information at the thana of his arrival. 
Bee paras t 1S70 and 1671. 
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hended by them, or by means of information given by them to any police officer during 
the preceding six months ; counterparts of which returns are at the same time to be 
transmitted by the several zumeendars, farmers, or local agents, by means of the public 
d&k, to the oiHcc of the superintendent of police. Reg. HI. 1812, sect. 9, cl. 7. 

2433. In like manner the darogahs are to transmit, at the same periods, returns of 
all persons named in the lists with which they have been furnished, who have been ajipro- 

■ hendod l)y them during the preceding six months, accompanied by any explanation which 
they wish to offer in the event of no persons having been apprehended; copies of the 
prescribed returns and explanations are at the same time to bo forwarded by the police 
darogahs by the public d&k to the superintendent of police, and such returns are to be 
invariably made, whether any persons have been apprehended or otherwise, and ai*e to be 
despatched on or before the 15th of January and July. Reg. III. 1812, sect. 9, cl. 8. 

2434. Magistrates are to cause it to be explained to all persons to whom warrants are 
granted for the apprehension of persons under the above provisions, that if in the legal 
execution of such warrants, either by themselves or by any person or persons acting under 
their authority, any resistance is made by the party named in tho warrant, or by any other 
person (the said warrant being shown to the party so resisting) such zuineendar, farmer, 
or local agent, or other person acting under their authority, by whom the warrant is 
executed, is to be held guiltless witli regard to any consefpiencos, which ensue from such 
resistance to the execution thereof. Reg. III. 1812, sect. 10, cl. 1. 

2435. Any resistance by any person whatever of any warrant or process of the court 
issued under this regulation, is to be punishable in the same manner, as is prescribed by 
the existing regulations for resistance of process of tho magistrates. Reg. III. 1812, sect. 10, 
cl. 2. 

2436. The magistrates are to cause it to be carefully explained to the zumeendars, 
farmers, and their local agents, to whom warrants aro granted under this regulation, that 
they will not be required either to become prosecutors, or to attend the court, or to adduce 
evidence, or otherwise be subjected to any personal inconvenience or expense on account 
of any charge or prosecution, which is depending or is instituted against any person legally 
apprehended by them under this regulation, or who are apprehended by means of any 
information which they furnisli to any police officers. Reg. III. 1812, sect. 11, cl. 1. 

2437. In the event of any evidence being required by the magistrate in regard to the 
general character of any party apprehended by means of any zumeondar, farmer, or local 
agent, or in respect to any other point or matter which is not furnished by the proceedings 
previously held by the court, or by any other records of the magistrate’s office, the magis- 
trate is to cause such evidence to be procured by means of the regular police officers. 
Reg. III. 1812, sect. 11, cl. 2. 

2438. Whenever a magistrate has grounds to believe that any zumeendar, farmer, 
or manager of land, has been guilty of any neglect or misconduct in the discharge of the 
duty imposed on him by the above provisions, he is to call upon him to answer to the 
charge ; and, if it appears upon a full and impartial inquiry, that the accused has been 
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actually guilty of such neglect or misconduct, the magistrate is to sentence him to pay 
such a fine to government and to suffer imprisonment for such a period as he deems pro- 
portioned to the offence, not exceeding the limitation prescribed by sect 19. Reg. IX. 1807, 
viz. imprisonment for six months, and a fine of 200 rupees, commutable, if not paid, to 
imprisonment for a further period not exceeding six montlis longer. Reg. III. 1812, 
sect 12. 

2439. The magistrates are empowered to grant such lists and warrants as are de- Magistrates mav 

V • 1 n 11 srant such lists ami 

scribed above to any individual with his consent not being a zuineendar, larmer, or local warrants to per- 
agent for the management of lands, or regular police officer of government ; and the pro- zumeonaaM”Scc. 
visions of this regulation are to be held applicable to the legal execution of any warrant consent -^anTtheso 
of the magistrate by any person so employed. Reg. III. 1812, sect. 13. 

2440 . If any zumeendar, farmer, local manager, or other person to whom a magis- officers 

are to assist tiie 

trato has issued a warrant or order, in pursuance of the above rules, or of any other regu- zumeendars, &c. 

. 1./* 1*111.1 in cJirryinK the 

lation in force, for the apprehension or a person or persons procianued or charged with or above rules into 
suspected of a crime, applies to an officer of police for co-operation and support in the 
execution of such warrant or order ; the police officer, to whom the application is made, is 
to afford every assistance in liis power for the due enforcement of tlie process ; and, if re- 
quired to do so, is to reccivo charge of the prisoner from the zumeendar, fanner, local 
agent, or other person, and is to grant a written acknowledgment specifying the name of 
the prisoner and the date on which he was delivered into his charge ; he is also without 
delay to forward the prisoner under safe custody to the magistrate. If the person named in 
the application made to the police officer is not apprehended, the particulars of the appli- 
cation and of the measures taken in consequence are to be recorded for the informatiou of 
the magistrate in the thana diary. Reg. XX. 1817, sect. 20, cl. 13. 


SECTION IV. 

OF TREATMENT OF LANDHOLDERS BY MAGISTRATES ; AND MISCELLANE- 

OUS RULES. 


2441. It is of the greatest importance that the magistrate should acquire the assist- importance of w- 
anceof the European and native landholders (and indeed of tlie people generally) in the 

district in the detection and suppression of crimes ; and lie should make the obtaining of 
this one of the principal objects of his attention. C. O. Sup. Pol. L. P. No. 13 of 1846. 

2442. A magistrate succeeded in obtaining tlio co-operation of the zumeendars, and ^.hich a 

almost every description of people, to an extraordinary degree, by assembling and explain- 

ing to the naibs and agents of the landholders the purport and intention of the regulations, co-operation, 
the assistance and co-operation expected from them, and the consequences of any omission 
or neglect on their part either to assist the police officers, or to deliver up notorious dacoits. 
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2443. In pursuing the system pointed out in the above order, the magistrate is not to 
take mocliulkas from the zumeendars, or munduls, or ryots ; it is sufficient that the regu- 
lations prescribe the duties to be performed by such people, and the adequate penalties for 
neglect It is not the policy of government to invest the zumeendars with power to appre- 
hend persons on the ground of their being known robbers or vagrants ; but to restrict 
their agency td the communication to the magistrate and police officers of early informa- 
tion respecting the commission of public offences, and at the same time to withhold from 
them all positive power of interference in matters of that nature, in which experience has- 
shown that they could not safely bo trusted. It is of course to be understood that the 
zumeendars, like any other individuals are competent to apprehend persons in the actual 
commission of public crimes. C. O. No. 80 of vol. 1. 


Mode m which zu- 2444. Mucli of the reluctance felt by proprietors and managers of estates to give their 

treated by the ma- ready and active assistance in matters of police, is not unfrequently to bo ascribed to an 

gistrate**. ..... . . . 

injudicious and intemperate use of the authority vested in the magistrates to enforce certain 

police duties from the zumeendars. The discharge of those duties by the proprietors and 
managers of estates, or their agents, is undoubtedly essential to an efficient police ; but a 
harassing, vexatious, and indiscriminate interposition of the magistrate’s authority, in cases 
of trifling importance, is not calculated to secure their useful co-operation. If the proprie- 
tors of estates are compelled to attend at the magistrate’s cutcherry, to answer for every 

petty inattention or supposed irregularity in the discharge of the duties entrusted to them, 

they will naturally be led to avoid residing on their estates, and to thwart rather than for- 
ward the views of the magistrates. The powers vested in the magistrates are abundantly 
sufficient to enable them to visit with severity any frequent disregard or violent breach 
of the police duties intrusted to zumeendars ; but their willing, and cordial, and really 
useful aid is to be obtained only by a temperate ami conciliatory, though firm exercise of 
those powers; by a liberal consideration of trivial errors and defects; by an uniform 
acknowledgment of useful services, and by the willing distribution of praise and reward 
when merited. C. O. No. 24 1 of vol. 1. 


Rules for the 
procedure of ms- 
^istrate on receiv- 
ing Mort of a zu- 
meeudar's oeglect 
of police duties. 


2445. On receiving a report of alleged neglect of police duties on the part of any 
landholder, the magistrate is not to require his personal attendance at the court, before 
calling upon him to furnish, within a week or ten days, a written explanation of the 
charge brought against him. Should the explanation be unsatisfactory, or should none be 
afibrded within the time, the magistrate is to require him to appear on an appointed day, 
in person or by mokhtar, to answer the charge. On his obeying the summons he is to be 
careful to enter immediately upon the enquiry, avoiding all delay by summoning the wit- 
nesses in support of the charge to appear on the appointed day, and by directing the 
accused to produce at the same time any witnesses whose evidence be may desire to offer 
in his own defence. The offence being one of a bailable nature, the accused or his agent 
should not be placed in custody, when required to attend the investigation into the charges* 
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C. 0. No. 52 of vol. 3. Where the magistrate did not follow this course, his orders were 
reversed by the court Reports Z. P* 1853, part 1, page 732. 

2446. A zumeendar having exerted himself in securing the parties suspected of a 
murder, and in sending information to the police, the court considered the magistrate to 
have acted injudiciously in compelling his attendance as a witness, since his evidence under 
the circumstances of the case was superfluous. Magistrates,” observed one of the judges 

often complain, and with justice, of the want of a disposition in the zumeendars to 
second their exertions; but nothing is so likely to slacken the zeal of that class of men, as the 
apprehension that they may have to give evidence as a necessary consequence of any success- 
ful effort on their part in aid of the police.” N. A. R. vol. 5, page 9. 

2447. Peons entrusted with perwanahs addressed to landholders or their officers, for 
assistance to be rendered to the police on emergencies, or for other purposes, are not to exact 
tulubana from the parties. C. O. No. 33 of vol. 3. 

2448. Zumeendars, independent talookdars, and other actual proprietors of land, de- 
pendent talookdars, farmers of land holding farms immediately of government, and all 
persons farming lands of the above mentioned descriptions of landholders and farmers of 
land, and their respective officers, agents, servants, dependents, and ryots, are prohibited 
from taking cognizance of, or interfering in, matters or causes coming within the jurisdic- 
tion of the courts of civil judicature, or the sessions courts or the magistrates, under pain 
of being liable to the payment of such fine to government, and damage:^ to the party injured 
as the court of judicature in which they are prosecuted for the act deems it proper to impose 
and award. Pemg, Reg. VIII. 1793, sect. 66. 

2449. Landliolders and farmers of land are prohibited confining or inflicting corporal 
punishment on any under-farmer, ryot, or dependant talookdar, or puttcedar, or their 
sureties, to enforce payment of arrears of rent or revenue. If any landholder or farmer 
offends against this prohibition, the person so punished or confined is at liberty either to 
prosecute the offender fur assault or imprisonment in the criminal court, or to institute a 
suit against him in the civil court. Bcng, Reg. XVII. 1793, sect. 28. Bau Reg. XLV. 
1795, sect. 26. Ced. Prov. Reg. XXVIII. 1803, sect. 26. 

2450. Landholders, farmers, and other local agents, and indigo planters and other 
persons, are prohibited from using stocks, or any other instrument of restraint, for the 
purpose of confining ryots, or other individuals indebted to them on any account whatever ; 
and darogahs of police are to report to the magistrates, for sucli orders and process as 
appears proper under the general regulations, all instances which come to their knowledge 
of a violation of this rule. Reg. XX. 1817, sect 27, cl. 6. 

2451. Landholders have tlie power of summoning, and, if necessary, of compelling, the 
attendance of their tenants for the adjustment of their rents, or for any other just purpose, 
or of measuring any land within their respective estates which are liable to measurement 
under the conditions upon which such land has been leased or held. For the just exercise 
of such rights and powers, the landholders are not required to make any previous applica- 
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tion to the courts of justice ; and any person opposing them therein is liable, on proof in 
the dewanny adawlut, to full damages and all costs, besides being subject, for any breach 
of the peace, to prosecution and punishment in the criminal courts. But the landholders, 
their agents and representatives, are answerable for any abuse or unjust exercise of these 
powers ; and, on proof thereof by the party aggrieved in the dewanny adawlut, are liable to 
full costs and damages, besides a fine to government if the case appears to deserve it. 
Beng, lieg. VII. 1799, sect 15, cL 8. Ben. Reg. V. 1800, sect. 14, cl. 8. Ced. Prov. 
Reg. XXVIII. 1803, sect 32, cl. 8. 

2452. The sadder court expressed their inability to define exactly and generally what 
degree of power it was intended by the use of the term compulsion” in the above provi- 
sions to confer on the landholders in enforcing the attendance of their tenants. The magis- 
trate was directed, in the event of a complaint being preferred to him of the abuse of that 
power, to decide from the evidence whether any unnecessary and unauthorized degree of 
severity had been exercised or not Const. No. 382. 

2453. There is no regulation which authorizes a magistrate to compel a zumeendar or 
other landholder to repair the public roads passing through his village or estate. Const. 
No. 1072. 

2454. A magistrate is not authorized to call upon a zumeendar to provide a building 
for the residence of such police officers as are stationed upon his estate under sect 8, 
Reg. XVII. 1817 [i. e. outposts]. Const No. 1247. 

2455. Zumeendars and other proprietors of land have a right to establish baths or fairs 
on their own lands, and to hold them on any day that they think proper ; and it is not 
competent to the magistrates to prohibit the establishment of a hAth or fair, or to fix the day 
on which it may be held, on the plea of its interfering with the right of a neighbouring 
hfi-th-holder, or on any other ground. C. O. No. 66 of vol. 2. 

2456. The above order refers only to new disputes regarding h^itlis, with which the 
magistrate should not interfere unless it is necessary to prevent a breach of tlie peace ; but 
it has been twice held that summary orders, fixing the days on which a h&th was to be 
held, passed before the promulgation of the above circular order, were to be considered in 
full force until set aside by a regular civil suit. Const. Nos. 639 and 937. 

2457. Zumeendars cannot be prohibited from levying " choongee,”(a) a cess sanc- 
tioned by established custom, within the precincts of their estates. Const. No. 973. 

(a) In Sir H. M Elliot*s curioufl and intorestinpr “ Supplemental Glossary” this word is explained to bo : — “ lllrgral 
abstraction of handfuls of market produce. It is frequently, however, ?ivcn voluntarily as a sort of rent for the use of market 
coiiveuiences, such as booths, sheds, &c. ; and in this sense is equivalent to the bytuk of the Deccan and the English board 
half-penny.'^ 
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CHAPTER V. 

OF NATIVE MINISTERIAL OFFICERS. 

SECTION I. 

OF APPOINTMENT^ REMOVAL, AND FUNCTIONS. 

2458. The oizamut adawlut, the superintendent of police, and the session judge, may 
exercise, without reporting their proceedings for the sanction of government, the power of 
appointing, removing, anti accepting the resignation of the principal ministerial native 
oflScers acting under them respectively, as well as all other native officers on their respective 
establishments, excepting the law officers.* Reg. VIIL 1809, sect. 3. 

2459. Whenever the head ministerial native officers of the above mentioned authori- 
ties are desirous of resigning their offices, they are required to receive and record such resig- 
nations in open court. Reg. V. 1804, sect 5. 

2460. Whenever the authorities specified above see cause for the removal of any of 
their head native officers on the ground of misconduct, incapacity, or otherwise, they are to 
communicate to such officer the grounds upon which they consider him undeserving of con- 
tinuance in his station, and to call upon him to state what he has to offer in his defence. 
Reg. V. 1804, sect 6. 

2461. The civil and session judge is required to report to the sudder court, for their 
information, the removal or resignation of the serishtadar, peshkar, or nazir, attached to 
his court within ten days after the same has taken place. The names of the individuals 
nominated to such offices are also to bo reported to the court in the form No. 24 of appen- 
dix C, within the same period after the nomination has occurred. C. O. No. 73 of 
vol. 3. L. P. 

2462. Whenever any of the ministerial officers attached to the court of the civil and 
session judge, receiving a salary of not less than ten rupees a month, is dismissed from the 
public service for misconduct, a report of the same is to be submitted to the sudder court^ 
according to form No. 25 of appendix C, with a view to a register of their names being 
kept in conformity to the order of the Court of Directors. An extract from the register is 
to be forwarded to the judge annually, to enable him to guard against the admission of 
improper persons into the public offices ; and these extracts are to be communicated to the 
several authorities of the district, so as to make the register of each department available 
to the heads of the other departments. C. O. Nos. 115 and 125 of vol. 3. 

2463. The nizamut adawlut, the superintendent of police, and the session judge, are 
to transmit to the civil auditor a monthly report of any appointments or removals, which 


Of superior 
courts 

who have the final 
power of dismiss • 
iiiji' and appoint- 
ing their officers. 

* regarding whom, 
see separate section. 

Resignations al- 
ways to be received 
in open court. 


Ground of romo. 
val is to be speci- 
fied in such cases. 


The removal or 
resignation of the 
head officers of the 
judge’s court to bo 
reported to nizamut 
adawlut. 


Session judge to 
report dismissal of 
officers in order to 
the formation of a 
register. 


Monthly report 
of appointments 
and removals to be 



453 


OF NATIVE HINUTBBtAt OPFICEHS. 


furnished to the 
civil auditor. 


Character books 
to bo kept of all 
Biulah drawiuii^ ton 
rupees and up- 
wards. 

* See para. 2069. 


Of magis- 
trate. 

Superintendeni 
of police bn" povior 
to confirm the tip- 
pointmonts nnd re- 
movals of all native 
olheers rcceiMut' 
salary of 10 Ks. or 
upwards. 


^M1 'iurh o/fuers 
to be nonuuated by 
lhenmpistrate,nnd 
report to be made 
to llie superiuUiU- 
deut ol ))uiico. 


Mapistrate may 
make temporal y 
appumlmeutM ; 


and persons so 
appointfd may le- 
pally act before 
cuufirmatioii. 


The nominatinp 
officer is to certify 
that the person no- 
minated is not bis 
private servant. 

* r. paras, 2501 
and 2502. 


The resignation 
of such officer is to 
be received in open 
court ; and trans- 
mitted to the 8U« 


are sanctioned^ under tlie authority vested in them by the above rules, either of the native 
officers on their own establishments, or of those on the establishments of the magistrates. 
Reg. V. 1804, sect 21. Reg. VIIL 1809, sect. 11, cl. 2. 

2464. Judges are to keep up character books of their clerks, serishtadars, record- 
keepers, nazirs, inohurirs, and all ministerial officers drawing ten rupees a month and 
upwards, under the same rules as those prescribed for commissioners and magistrates by 
the Order, No. 244A, January 23, 1855.* Entries therein are invariably to be made by 
the head of the office with his own hand. C. O. S. D. A., N o. 775, April 30, 1855, fF, P. 

2465. The superintendents of police are empowered to confirm the appointment, 
removal, and resignation of the principal ministerial officers of the magistrates, as well as of 
the record-keepers, and the whole of the native officers on the establishments of the magis- 
trates and subordinate courts receiving a salary of 10 rupees per mensem or upwards, 
within their respective divisions, on receiving from the magistrates the reports specified in 
the following clauses. Reg. VIIL 1809, sect. 5, cl. 1 ; and sect. 7, cl. 1. Reg. I. 1829, 
scot. 3, cl. 1. Act XXIV. 1837, sect. 4. 

2466. The magistrates are to nominate all such officers, and are in consequent to be 
held responsible for selecting persons duly qualified. They are to report fully to the super- 
intendent of police any information obtained by them respecting the past employments, 
character, and qualifications of the persons proposed by them to fill tho vacant offices ; and 
it is competent to the superintendent of police to confirm the appointment of the person so 
nominated, if ho sees no objection thereto ; or to call for any furtJier information that ap- 
pears requisite respecting the past employments, cliaracter, or qualifications of the person 
proposed ; or, if the appointment of such person appears objectionable, to require the magis- 
trate to nominate another person. No appointment is to be considered final, till so 
confirmed. But the magistrate is authorized to make temporary appointments of persons 
duly qualified, in cases of death, removal, suspension, or resignation, immediately reporting 
the same for the information of the superintendent of police. Reg. VIIL 1809, sect. 5, cl. 2 ; 
and sect. 7, cl. 2. 

2467. Persons so appointed to officiate can legally act as officers of tho court imme- 
diately on their nominations, before their appointments have been reported to tho commis- 
sioner of circuit. Const. No, 618. 

2468. In all nominations of native officers, the officer making such nomination is 
required to state explicitly, that the person so nominated is not disqualified under the 
provisions of this regulation [i, e. is not the private servant of such officer]*; and it is at all 
times the duty of the superintendent of police to see that these provisions are observed, as 
well as to report any wilful infringement of them to government. Reg. VIIL 1825, 
sect. 4. 

2469. Whenever any native ministerial officer is desirous of resigning his office, his 
resignation is to be received and recorded by the magistrate in open court ; and is to be 
transmitted without delay to the superintendent of police with the nomination of a proper 
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person to be his successor^ in conformity with the above provisicms* Reg. VIIL 1809^ sect 5, 
cl. 3 ; and sect *7, cL 2. 

2470. When a magistrate sees cause for the removal of any such officer on the ground 
of misconduct 5 neglect of duty, esperienced incapacity, or other disqualification, he is to 
report the circumstances of the case, with his opinion on the subject, to the superintendent 
of police, who is to pass such order as appears proper on the report so made ; or to call for 
further information ; or to direct any farther inquiry which the nature and circumstances of 
the case require. Reg. VIIL 1809, sect 5, cl. 4; sect 7, cl. 2. 

2471. . The magistrate is to forward such report for confirmation to the superintendent 
of police without delay. 0. O. Sup. Pol. i. P. No. 1 of 1838. 

2472. On the dismissal of any ministerial officer, receiving a salary of not less than eight 
rupees per mensem, the magistrate is to forward a report of the same to the superintendent 
of police in the form No. 23 of appendix 0, that he may prepare a register of the names of such 
persons, in conformity with the orders of the Court of Directors : an extract from this register 
is to be forwarded to the magistrate at the close of each year to enable him to guard against 
the admission of improper persons into the public offices. C. O. Sup. Pol. L. P. No. 10 
of 1842. 

2473. In cases of gross misconduct, neglect, or incapacity, such as to require the im- 
mediate suspension of any such officer, the magistrate is authorized to order the same, 
reporting it with the other information required from him to the superintendent of police. 
Reg. VIIL 1809, sect 5, cl. 5 ; and sect. 7, cl. 2. 

2474. As a suspended officer is entitled, if restored, to the arrears of his salary, which 
have accrued during his exclusion from office, any extra charge, which arises from inatten- 
tion to the orders for his restoration, may be retrenched, by order of government, from the 
allowances of the person by whoso fault the restoration to office has been delayed after 
receipt of orders to that effect from a competent authority. 0. O. No. 254 of vol. 1. 

2475. Any other inferior native officer forming part of the fixed establishments, whose 
salary does not amount to the sum of 10 rupees per mensem, may bo appointed whenever 
vacancies occur in the situations of such officers, and on proof of misconduct or other suffi- 
cient cause may be removed by the magistrate, without any reference to any superior 
authority. But he is to record upon his proceedings the grounds upon which any native 
officer is removed by him ; and he is required to exercise the power vested in him, in the 
appointment and removal of the inferior officers acting under him, with due regard to the 
public service and the rights of individuals, by selecting proper persons to fill all vacancies 
in the situations of such officers, and by continuing in office the persons appointed, whether 
l)y themselves or their predecessors, whilst they discharge the duties assigned to them with 
diligence and integrity. Reg. V. 1804, sect 14. Reg. VIIL 1809, sect 9. 

2476. The magistrate’s order in regard to the appointment and removal of native 
[ministerial] officers receiving a salary not exceeding ten rupees is in every respect final. 
Const No. 940. 

5 T 


perintendent of 
police. 


The cause for the 
removal of any such 
oflScer is to re* 
ported to the su- 
perintendent of 
police, 


without delay. 


A sp^ial report 
of dismissed offi- 
cers is to be made 
to the superinten- 
dent of police for 
the formation of a 
register. 


Magistrate may 
immediately sus- 
pend officers in 
cases of gross mis- 
conduct. 


Rule regarding 
salary of snspouibd 
officer, if restored. 


The appointment 
and removal of offi. 
cers, drawing less 
salary than 10 ru- 
pees, resta with the 
magistrate. But 
he is to select pro- 
per persons ; and is 
not to remove them 
without cause ; and 
is to record his rea- 
sons fur removing 
them* 


His orders arc 
final. 
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or NATIVE MIKlftTBRlAL OrFICBRS. 


Mag^iftrtU may 
flae any officer one 
month’a salary, 


but eannot award 
a higber poniih- 
msnt. 


Session judge 
cannot interfere 
with the orders of 
the magistrate re- 
garding his offi- 
06rs« 


But he may di- 
rect the dismission 
of any officer con- 
victed of a criminal 
offence. 


What appeals lie 
to the superinten- 
dent of police* 


What appeals lie 
to judge. 


Appeals may be 
forwi^edby d&k; 


or may be present- 
ed to the magis- 
trate, who is to 
fbrward them with 
the papers of the 
ease, if written on 
etampt paper and 
preeeated within 
the proper period. 


2477. The magistrate may in addition to the general powers vested in him by the 
regulations for the punishment of any specific crime or misdemeanor, fine any ofiicer under 
his authority for neglect of duty iu a sum equal to one month’s salary, and cause the same 
to be levied by a stoppage of the fixed allowance payable to such officer. Reg. VIIL 1809, 
sect 5, cl. 5 ; and sect 7, cl. 2. 

2478. The magistrate is not authorized to sentence to hard labor an officer guilty 
merely of neglect of duty, nor to adjudge a fine of more than one month’s salary. Const 
Nos. 192 and 712. 

2479. It is not competent to a session judge to interfere with any order passed by a 
magistrate regarding the appointment, suspension, or removal of any ministerial or police 
officer, the revision of which is entrusted to the superintendent of police. Act XXI V. 1837* 
sect 5. 

2480. A session judge, holding a jail delivery, or the court of nizamut adawlut, may or- 
der the dismissal of any native officer convicted before him, of a criminal offence, which under 
any express provision in the regulations is punishable by dismission from office; or, though 
not so expressly declared, if the conduct of such native officer appears, from any pro> 
ceeding before the sesions court or nizamut adawlut, to be such as to require his removal 
from the public situation held by him. On the same being notified to the magistrate, or 
other European public officer, under whom the native officer so dismissed has been employed, 
it is the duty of the magistrate, or other European officer, to take measures for the appoint- 
ment of a successor to the vacant office in conformity with the regulations. Reg. XXV. 1814, 
sect. 15. Reg. XVII. 1816, sect. 7, cl. 8. 

2481. The appeals of parties seeking redress from orders of magistrates diamigging 
them from their situations, such orders not being part of the sentence passed in any criminal 
trial, cannot be heard by the session judge, but lie under the law to the commissioner. C. O. 
No. 35 of vol. 3. 

2482. Appeals from the orders of the magistrate preferred by officers other than minis- 
terial or police officers(a) lie to the session judge. C. O. No. 119 of vol. 3. 

2483. Commissioners may receive and act upon petitions from suspended officers 
forwarded by the dflk, provided they are written on stampt paper. Const. No. 344. 

2484. Ministerial officers dissatisfied with the orders of a magistrate, may present their 
petitions of appeal to the magistrate, if written on the proper stampt paper ; and, if it be 
presented within the usual period allowed to appellants, the magistrate is bound to forward 
the appeal with the papers of the case for the orders of the superintendent of police. In 
case the officer suspended or dismissed does not present his petition of appeal to the magis- 
trate within the period allowed, be is to refuse to accept it, and is to refer the officer to a per- 
sonal appeal at the office of the superintendent. C. 0. Snp. PoL L. JP, No. 20 of 1838. 

(g) This order refstt in thn original to oiBom attached to the jaili ; but ii of eonrie, in regard to them, lupereeded by 
AetXVIll. 1814. 
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2485. If the course prescribed in the above order is not adopted by police officers , the appeal u 
, nil .1 r J sr forwarded by dak, 

appealing, they must forurard to the supenntendent with their petitions of appeal copies of it muet be aceom- 

1 1. !• i*i*»i*i 1.11. .11 <1 11 peoied by copies of 

the proceedings ordering their dismissal, without which their petitions will not be attended to. the proceedings 

One of the two courses referred to most be followed. C. O. Sup. Pol. L. P. No. 24 of aguiost. 


1844. 

2486. When appeals are received by d&k, and no one is present at the station of the Facmtiesto bo 
commissioner to attend at their hearing, they may, without objection, be taken up and dis- attendance 
posed of as the commissioner may find to be most convenient, with reference to the other h^og of ap! 
business which demands his attention. But where parties interested in an appeal, whether as 
principals or agents, are in attendance, the hearing should invariably be held by the commis- 
sioner in his public office, with a sufficient previous notice of the day fixed by him for the 
purpose, so that those concerned may have full facility for appearing, and for making such 
statements as they may wish to offer in support of their applications. The order on the 
appeal should also be passed in their presence, and personally explained to them by the com- 
missioner. C. 0. Govt. W. P. No. 49 A, January 11, 1854. 


2487. The superintendent of police is fully competent, of liis own accord and on 
sufficient ground, to remove any of the officers, whom he is competent to remove on reference 
from the magistrate. Const. No. 62. 


Superintendent 
of police may dis- 
miss officers of his 
own accord. 


2488 . A commissioner of circuit has no power to declare a native officer perpetually ^ commissioner 

J cannot declare a 

excluded from future employ in his division, although he is of course competent to decline excluded^ 
sanctioning his nomination to any responsible situation daring the period he is in charge of in Ss^diWsionT^^**^ 
the division. Const. No. 1065. 


2489. The orders of the superintendents of police in regard to the appointment. Theniaamntadaw. 

. 1 r •••!/» o • 1 cannot rovise 

suspension, or removal or a ministerial officer of a magistrate, passed under the provisions th« orders of the 

••11 * superintendent of 

of this Act, are not open to revision by the nizamut adawlut Act XXIV. 1837, sect. 6. poUce. 


2490. No report to the nizamut adawlut is necessary previous to the dismissal of any Magistrate need 
ministerial officer of a magistrate’s court It should be made to the superintendent of ^^^a^^offi- 
police, who is competent to pass such order as the case requires. Const No. 792. adaSiuT 


2491. Nothing in this regulation is to be construed to preclude the government, or the 
court of nizamut adawlut, from ordering the removal of a native officer, upon just and suffi- 
cient ground appearing for such order ; nor to prevent the exercise of the general authority 
vested in the nizamut adawlut by the regulations in force. Reg. VIII. 1809, sect. 13. 


But ffovmment 
or the nlsainut ad. 
awlut may order 
the dismissal of 
any officer. 


2492. Appeals from orders for the removal of ministerial officers on the establishment 
of the magistrate and collector, employed indiscriminately in the departments of revenue 
and the administration of criminal justice, lie to the commissioner: unless a regular crimi. 
nal trial has been held, in which case they would lie to the session jndge. C. O. No. 177 
of voL 2. 


Appeals from 
officers employed 
in both the reve- 
nue and judicial de- 
partments. 


2493. A monthly report is to be made to the superintendent of police of the disminiT jili T Monthly report 
and appointments of ministerial officers, in addition to the reports made to him for eonfirma- appdnhm^^ 
tion, according to the form No. 7 of appendix F. C. 0. Sup. PoL Z. P. No. 1 of 1839. 
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OoBeral 

rnlos. 

All native nffi. 
ceni are liable to 
removal without 
proof of any fpod« 
fie act of criminali- 
ty. 

The imposition of 
heavy fines is ob- 
jectionable. 


The nnaccount- 
abio posse&sioa of 
much property i** a 
sufficient prouud 
for dismissal. 


Mochulkns may 
be required trom 
the uativo officers. 


All native officers 
are to make a so- 
lemn declaration 
before entering up- 
on the duties of 
their office. 


The European 
officers are to at* 
test such declara- 
tlous. 


2494. All native officers in the service of government are liable to removal from the 
public trusts committed to them, without proof of any specific act of criminality, when- 
ever there is sufficient reason to believe them incapable, or neglectful, of their prescribed 
duties, or in any respect unworthy of public confidence. Rog VIII. 1809, sect 5, cl. 5 . 
sect 7, cL 2 ; and sect 9. 

2495. The imposition of heavy fines upon native servants is objectionable, as involving 
them in pecuniary difficulty, and inducing them to resort to improper practices for the 
purpose of indemnification. The preferable course is, when an officer refuses to do that 
which Ills official duty requires of him, to transfer at once the office to a more obedient holder. 
C. 0. No. 60 of vol. 3. 

2496. The fact of an officer’s possessing much more property than the lawful emolu- 
ments of his office seem to authorize, without being able to give a reasonable account 
tlioreof, is a sufficient ground for presuming him a person unfit for public confidence. Const. 
No. 306. 

2497. The criminal courts are authorized to require mochulkas or penal obligations 
for their good behaviour, in such sums as they judge proper, from their native officers. 
Beng. Reg. XIII. 1793, sect. 2. Ced. Prov. Reg. XII. 1803, sect. 2. 

2498. The serishtadars, or other head native officers, munshis, mohurirs, and 
nazirs, record keepers, and treasurers, as well as all other native officers of the criminal 
courts holding any situation of trust and responsibility in the public service, previous to 
entering upon the execution of the duties of their offices, are to make and subscribe the 
following solemn declaration in open court, before the European authority to whom they 
are subject : — ^“I., A. B., appointed to the office of serishtadar [or as the case may be] to 
the nizamut adawlut [or other court] solemnly declare that I will truly and faithfully 
perform the duties of the office to which I have been nominated to the best of my knowledge 
and ability ; that I will not receive, directly or indirectly, any present, or nuzzur, in money 
or effects of any kind, from any party whomsoever, on account of any suit to be instituted 
or which may be depending or have been decided in the court ; that I will not knowingly 
permit any person or persons under my authority, or in my immediate service, to receive 
directly or indirectly any present or nuzzer, in money or effects, from any party or person 
whomsoever, on account of any suit to be instituted, or which may be depending, or have 
been decided in the court; and that I will not derive directly or indirectly any advantages 
or emoluments from my office, excepting such as the orders of government do or may 
authorize me to receive.” Beng. Reg. XIII. 1793, sect. 4. Ced. Frov. Reg. XII. 1803, 
sect. 4. Reg. XVIII. 1817, sect 2, els. 1, and 2 ; and sect. 3. 

2499. The European officers, before whom such declarations are required to be made, 
! and subscribed, are to attest the same as publicly read and subscribed before them, in 

pursuance of the above provisions ; and are to be careful to enforce a due observance of the 
rule therein contained by the native officers appointed to act under them. Reg. XVIII. 
1817, sect 2, cl. 3. 
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2500. The native officers attached to the courts are to procure all acts of the court to to be per. 

be executed ; to translate and transcribe papers ; and to arrange and keep the records of 

the court They are to perform these duties in the manner, and conformably to the rules, 
which the head of the office to which they are attached thinks it proper to prescribe. The 
native officers of each court are not to interfere in any other manner, publicly or pi-ivately, 
in any cause or matter depending before the court, or which has been, or is intended to be, 
brought before it lieng. Reg. XIIL 1793, sect. 8. Ced. Prov. Reg. XII. 1803, sect 11. 

2501. The whole of the officers of government are prohibited, under penalty of dis* Officers are pro- 

missal from office, from employing, directly or indirectly, their private servants of whatever pioy^tiiX p”. 
description, or any other persons not being public officers duly appointed or nominated in pubu! 

conformity with the rules in force relative to such appointments, in tlic discharge of any **““'** ’ 

part of their public duties, or in the execution of any public duty, in which the person so 
employed has not been duly authorized to act. Reg. VIII. 1825, sect. 2, cl. 1. 

2502. The whole of the judicial officers are, in like manner and under the same and from employ- 
penalty, prohibited from employing any of the public officers on their establishment (not on thrir“priv^* 
being peons, or other inferior servants, in personal attendance upon a judge, magistrate, *”“*““* 

or other officer of government in the judicial department) in the performance of any part of 
their private business, or in the execution of any private trust relating to their personal 
concerns. Reg. VIII. 1825, sect. 2, cl. 2. 

2503. The several officers of government in the judicial department, who are already no aimrotion i* 
restricted by their official oaths, or by the known declarations and orders of government, glia'rie^or'tho **** 
from deriving any personal advantage whatever from their fixed establishments of native 

officers, are further positively prohibited from making any alteration whatever in the distrU ‘’"•'-•o"- 
bution of the salaries of such officers, or in the number and designation of the several des- 
criptions of native officers composing their authorized establishments, without the express 
sanction of government. Reg. V. 1804, sect. 23. 


2504. Nothing in this regulation is to be construed to empower the superintendent Nor c«n the <iu- 
of police to authorize any addition to, or alteration in the distribution of, the fixed public ^^“Bnthorize^nr?^ 
establishments without the special sanction of government Reg. VIII. 1809, sect 12. 


2505. Native ministerial officers are not, under any circumstances, to be entertained 
on lower salaries than those fixed by the government for the situations they hold. 0. O. 
No. 154 of vol. 3. L. P. 


Officers are not 
to be entertained 
on lower salaries 
than those fixed. 


2506. The practice of keeping ministerial officers in acting capacities for long periods 
is highly objectionable : whenever an officer nominates an individual to act in any situation, 
whose confirmation in the same requires the sanction of superior authority, he is to make a 
report to such authority as to the fitness of the officiating person within the period of six 
months from the date of his original nomination. C. O. S. D. A. No. 12, January 1, 1830. 


2507. Nothing in this regulation is to be construed to establish a claim of inheri- No office is here- 
tance to any public office whatever ; or to prevent the abolition of any such office, by order 

6 V 
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Sehedoto of pro- 
perty if Mqtiima 
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oAcera on their ap* 
pointment. 


$^ub5oqueiit ac- 
quisition of pro- 
perty in the dis- 
trict is forbidden ; 


and report to bo 
made if acquired 
by inheritance. 


of government, whenever it is judged unnecessarj to continue the aame for the pnhlic 
service. Reg. V. 1804, sect. 24. 

2508. On the appointment of any native officer, who receives a salary of not less than 
20 rupees per mensem, whether the situation to which he is nominated be of a judicial or 
ministerial nature, or connected with the police department, he is to be required to give a 
schedule of any landed property of which he may at the time be possessed, including not 
only land, the proprietary right of which is vested in him, but any land or other real pro- 
perty wliatever may be the nature of the tenure by which he holds it, the description of 
tenure being also recorded in the schedule. It is at the same time to be explained to him 
that should he subsequently make farther acquisitions of the same descripUon, it will be 
incumbent on him to communicate the circumstance within one month from the date of 
acquisition ; should he fail to do so, or should it appear that he has wilfully omitted in bis 
schedule any such property belonging to him at the time of filing it, he is liable to dis- 
missal from office. In the Western Provinces, these schedules are to he registered in the 
office of the collector of the zillah in which the officer is employed ; and copies of the same 
sent to the collectors in whose zillahs the property therein included is situated. In the 
Lower Provinces, the schedules are to be registered in the office to which the individuals 
giving them are subordinate ; and copies are to be sent to the collectors in whose districts 
the property specified is situated. C. O. Nos. 163, 166, and 170 of vol. 2. 

2509. The purchase, or acquisition in any other manner than by inheritance, by any 
person holding a judicial post, or any executive or ministerial office in the jndicial or revenue 
department in the Western Provinces, of landed property or of any interest in land within 
the limits of the district, in which he serves, will subject the officer to the penalty of dis- 
missal from his appointment : and the acquisition by such persons of any property or in- 
terest in land by inheritance must be immediately reported for the orders of the superior 
authority of the department. Govt. Order W. P. No. 1662 A, September 6, 1854. 


Security is to be 
taken from all offi- 
cers entrusted with 
public money. 


SttiScieDey of so- 
eurity to be tested 
yearly, and report 
made. 


2510. Security is to be taken from treasurers, nazirs, and other officers, who, in the 
discharge of their public duty, have charge of money or property, whether public or 
belonging to private individuals ; and the sureties are to bind themselves to make good all 
losses sustained by the default or fraud of the officer for whom they are bound. The 
amount of property to be pledged by the surety, and entered in the schedule at the foot of 
the bond, must be regulated according to the circumstances of each case and the amount 
or value of the money or property which may be likely to be left in the hands of the officer 
from whom the seenrity is required : the surety is also to bind himself not to sell, or in 
other manner alienate the property in question until he is relieved from his responsibility. 
Care is to be taken to ascertain the sufficiency of the security ; and its efficiency is to be 
carefully revised during the last week of December of each year ; and a report of the 
result of the revision is to be submitted in the form No. 26 of appendix C. C. O. S. D. A. 
No. 34, September 23, 1831. 


itoporttobecer- 2511. The form prescribed above is to he uniformly engrossed on a sheet of foolscap 
WM ia parOcuiu’ following certificate is to be inserted at the foot of it “ Certified that I have 
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revised the secarities of the officers above mentioned, and that I consider them good and 
sufficient (Signed) A. B. judge, or magistrate, as the case may be.’* C. 0. Na 216 of 
voL 2. 

2512. There is no objection to its being left optional with parties, nominated to 
offices under government requiring the execution of a security bond, to have that bond pre- 
pared by their own advisers. It is at the discretion of heads of offices to accept such bonds 
on their own responsibility, or to refer them, for approval on the part of government, to the 
law officers of the Company. C. O. No. 72 of vol. 4. X. P. 

2513. Persons actually in the employment of government, whether in the civil or 
military department, are not liable to any charge for the preparation and execution of any 
documents connected with their appointments, which the law officers of the Company may 
be required to draw by the heads of the offices or departments in which such persons are 
employed. C. O. No. 77 of vol. 4. X. P. C. O. Sup. Pol. X. P. No. 2 of 1852. 

2514. Public officers vouching for the sufficiency of the securities render themselves 
responsible for the safety of the public funds committed to the charge of their ministerial 
officers, and they are to be held accountable for any insufficiency of security which is subse- 
quently experienced. C. O. No. 171 of vol. 2. 

2515. In the XoM^er Promnccs, the above security statements are to be forwarded by 
the magistrates to the superintendent of police, and not to the nizamut adawlut. C. O. No. 
87 of vol. 3. X. P. C. 0. Sup. Pol. X. P. No. 22 of 1838. 

2516. In order that the security bonds may comprehend all the obligations assumed by 
the sureties, judicial officers (in the Western Provinces) are required to have them drawn out 
according to the formula No. 27 of appendix C: and in reporting the result of the annual 
revision, they are to certify that the bonds have been carefully examined and found to corres- 
pond in their terms with that formula ; and that memorials thereof have been registered in 
pursuance of the following instructions. C. 0. No. 188 of vol. 3. W. P. 

2517. With reference to the precedence granted to all registered documents by Acts 
I. and XIX. 1843, all security bonds executed by the treasurers, nazirs, and other ministerial 
officers attached to the judicial courts, and other documents likewise of a similar character, 
by the annulment or repudiation of which the interests of government are likely to be injuri- 
ously affected, are to be duly registered in conformity to the conditions of those enactments ; 
[the authorities are to satisfy themselves that the lands, to whioh the registered security 
deeds relate, have not been already conveyed away by any previously registered deeds ;](a) 
and such registration [and scrutiny ](a) is to be deemed an indispensable preliminary to 
their acceptance as good and valid engagements. The fees attendant on this process are to 
be defrayed by those, from whom security is demanded, and whose tenure of office is depen- 
dant on their compliance with such requisition. C. 0. No. 136 of vol. 3. 

2518. If it be shown on a civil prosecution that the nazir of a criminal court has 
wilfully misrepresented the value or sufficiency of any security, in regard to which he has 


Penoos Domi- 
nated to offices may 
have the security 
bonds prepared by 
their own advisers. 


And are not li- 
able for the charges 
of preparation and 
execution by the 
law officers of go- 
vernment. 


Responsibility of 
officers vouching 
for the sufficiency 
of securities. 


These reports 
are to be sent to 
the superintendent 
of police in the 
Lower Provinces. 

Form of security 
bond to be used in 
the Western Pro* 
Vinces. 


All security 
bonds are to be re- 
gistered. 


Nadr is liable to 
pav damages for 
wimil misiepresen- 


(a) The words within brackets are not contained in the circular of the Western court. 
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taiion of the suifi- 
cieucy of security. 


been directed to enquire and report, and that loss has ensued in consequence of such mis- 
representation on his part, he would be liable to the payment of damages at the discretion 
of the court before whom the suit is brought CJonst No. 1014. 


Rules for the en- 2519. When deposits are made by the sureties in public securities, they are to be 
custlX^*of%uwS endorsed over to the official head of the office, and deposited for safe custody with the 
in sub-treasurcr of the general treasury. Such securities are returnable only under an official 

order from the secretary to the government in the department to which the depositor 
belongs. Under these circumstances, if, with the permission of government, the parties 
should so desire it, the sub-treasurer is to draw the interest accruing on the securities in his 
custody, and pay it over to the officer concerned, in cash if in Calcutta, or by bill on the 
revenue treasury of the district, if the deposit is for due performance of duty in the mofus- 
sil. Govt, order in C. O. Sup. Pol. L. P. No. 12 of 1845. C. O. Acc. Gen. No. 94, 
September 29, 1845. 


Responsibility of 2520. When the treasurer of a collectorate is also required to take charge of the 
surer foiijdaroe treasury, it is incumbent on the collector to insert in the security bond a clause 

rendering the sureties responsible for any abuse of trust by the treasurer in the foujdaree 
department. C. O. No. 51 of vol. 3 L. P. Under C. O. May 28, 1847, the separate trea- 
suries of the judge’s and of the magistrate’s courts are abolished. The duties of the office 
are to be discharged.by the collector’s treasurer. 


One department 2521. All departments of the state are required not only not to invite, but positively 
plioatiorirfor'^^^em- to refuse to entertain an application for employment from any native, who is at the time of 
pmon7 huhe ein- making the application in the public employ of a government office or department, unless 

previously received the full acquiescence of the head of such office or department. 
C. 0. No. 66 of vol. 3. 


Persons disiois- 2522. Men, who have been dismissed for misconduct from one department, are not to 
pnrtmout dxivpt bo considered eligible for re-employraent in any other department. It is a wholesome check 
tiiard^partmcnt) upou ncgHgenc 0 and dishonesty for the servants of government clearly to understand, that 
an! probity and diligence are the only means of retaining employment under government. This 
other department. ^pplj to cases of inaptitude for somc particular branch of occupation, to which 

a native servant may have been originally appointed, and from which it may have been 
necessary on that account only to displace him. C. O. Nos. 46 and 75 of vol. 4. L, P. 


Rcprcbcntatiuns 
from uneovonanted 
officers to govern- 
ment to be forward • 
ed direct. 


TraTeUing 

■llowaace. 

loww FrotrincM, 


2523. Representatibns from uncovenanted officers relating to their services are not to 
be forwarded to government by the head of the office. All persons desirous of bringing 
their claims prominently to the notice of government should forward their representations 
themselves by the public post ' C. O. No. 68 of vol. 3. L. P. C. O. Sup. Pol. L. P. No. 23 
of 1840. 

2524. All amlahs, when on duty in the interior of the district, are to receive 3-lOth 
extra pay as travelling allowance ; except when they are required to accompany their supe- 
riors by dawk, in which case they are to receive an allowance at the rate of 4 annas per 
mile, and during' halts at the rate authorized above. Lower PrtmnceSt C. O. S. D. A. 



461 


BOOK II, — CHAPIKE V. — SBCtlOM I.-— TRAVBLLINO ALLOWABCBS. 

No. 50, September 20, 1839. C. O. No. 212 of vol. 3. L. P. 0. O. Sup. PoL X P No 
of 1839 ; and No. 10 of 1845. ' ' ‘ 

2525. The travelling allowance of all uncovenanted officers, Christian or native, in the We.ternP«)viDo«s. 
revenue, judicial, and political branches of the service, as detailed below, is to be S-lOth - 
of the salary drawn by each individual. When the officer is required to proceed by dftk, 
under special authority from government, he is to receive at the rate of 4 annas per mile 
during the time he may so travel, and on the days on which he may not so travel he is to 
receive at the aforesaid rate of 3.10th of his salary.' This scale of allowance is applicable to 
the fixed establishments of public covenanted officers, when moving from the station, or 
usual fixed residence of such officers;— to all principal sudder ameens, sudder ameens, moon- 
siffs, deputy collectors, and deputy magistrates, when required to travel within their districts, 
or during transit from one district to another, when ordered on the public service, and with- 
out a view to their promotion or to their acting in a higher grade to all nujeebs, bur- 
kundazes, or men of the provincial battalions, when ordered beyond the limits of the 
district or division within which they are ordinarily required to servo. Govt. Order fF. P. 

July 11, 1846. 


2526. The following are the rules for regulating leave of absence and acting allow- 
ances to uncovenanted public officers : — 

Section I. Leave of absence to officers not in the covenanted service of the East 
India Company, receiving their appointments direct from government, will he granted 
by the government only under which office is held, on application being made publicly through 
the regular channel in the department to which the applicant may belong ; but in respect of 
all other officers, it will be optional with the local governments to delegate to heads of 
offices, or departments, power to act upon the rules without special reference to higher 
authority. Section //. Absence without leave will render the absentee liable to loss of 
appointment, and will be attended with entire forfeiture of salary for the whole period of 
such absence. Section IIL No leave of absence shall have any retrospective effect, except 
in cases of severe illness to be attested by medical certificate conforming in every respect to 
the directions contained in section 4. Section IF. When an application for leave of 
absence is made on the ground of ill health, it must be accompanied by a statement of the 
case from the medical man by whom the applicant has been attended, distinctly stating from 
personal observation the nature of the disease, the symptoms by which it is manifested, the 
causes by which it has been probably produced, and the period during which it has existed 
so far as the knowledge of the medical officer extends ; and by a certificate from the chief 
medical officer of the station or district, or if at a presidency town from a presidency 
or other official surgeon, certifying after careful personal investigation, the necessity for 
temporary removal, and the period. for which absence is, to the best of his judgment, ab- 
solutely requisite for restoration to health. If the requisite leave be for a longer period than 
six months, the certificate must in the first instance be countersigned by the superintending 
surgeon of the division in which the applicant may be located ; and, in cases of leave beyond 
sea, be afterwards submitted, with the statement of the case, for the consideration and coun- 

Fi w 
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Application for 
extension of sick 
leave. 


Period of sick 
U*a\t allowed, iiz. 


three years of 
which two only are 


not raorethanl2 
months at one time, 
but may be extend- 
ed. 


Cases of extreme 
urgency. 


Without deduction 
from salary. 


tersignature of the members of the medical board. The cetificate shall be given in the 

following form :-h A. B., surgeon at or of do hereby certify that E. F. (here enter 

desiimation of office) is in a bad state of health, and I solemnly and sincerely declare that, 
according to the best of my judgment, a change of air is essentially necessary to his recovery ; 
and that the circumstances of his case are such as to render leave of absence for the period 

of absolutely necessary (or highly desirable). The following form shall be observed by 

the superintending surgeon and members of the medical board in contersigning the certifi- 

. I (or we) do hereby certify that, according to the- best of my (or our) professional 

judgiucnt, after careful consideration of his case, I (or we) believe the state of health of E. F. 
to be such, as to render leave of absence for a period of —— absolutely necessary (or high- 
ly desirable) for his recovery. An application for extension of leave must, if the applicant 
bo in India, bo accompanied by a certificate to a like effect from the medical officer by 
wliom the applicant is attended, together with a statement showing sufficient reason for the 
extension solicited; and such certificate must be countersigned by the members of the 
medical board, or by the superintending surgeon of the division in which the applicant may 
be located. In like manner, if the applicant shall have proceeded beyond the territories 
under the government of the East India Company, he must furnish a certificate and state- 
ment to the required effect from a surgeon or physician, at the place of his temporary 
residence, by whom he has been attended ; such attendance and the period of it to be stated, 
and the certificate to be countersigned by the examining physician of the East India Company 
if the absentee is in Europe, or by the principal medical authority of the colony or country 
to which the absentee may have proceeded ; or some sufficient reason stated for the want of 
such countersignature if not produced. The officer countersigning must either personally ex- 
amine the applicant, or state some sufficient reason why he has been unable to do so. When 
any of the required particulars are neglected, leave will be refused. Section F. Leave of 
absence will be granted under the following limitations to servants who may be declared 
by a sufficient medical certificate to require leave for the restoration of their health:— 
1. The limit to leave on medical certificate is fixed at three years during the entire period of 
> service, of which not more than two years may be continuous and two years only will be 
permitted to reckon as service qualifying for pension. 2. Leave of absence on medical 
,, certificate will not be granted for a longer period than twelve months at any one time, which 
■ may however be extended, if necessary, under renewed medical certificate, for periods not 
exceeding six months, within the limit of two years continuously. After a continuous 
absence of two years on medical certificate, an interval of two years shall elapse before further 
leave on that account is granted. 3. During one year of the entire period of absence 
under this rule, the absentee wiU be subjected to a deduction of one half, and during 
the remainder to a deduction of two-thirds of his allow.ances, provided, however, that he 
shall in no case draw a larger sum than rupees 6,000 (£600) per annum. 4. In cases 
of extreme urgency, the heads of offices are authorized to grant leave of absence on me- 
dical certificate to the extent of one month, provided the same be immediately reported 
for the sanction of government Section VI. Leave of absence may be granted for one 
““ month in each year, or, to judicial officers, during the authorized closing of the civil 
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courts, without deduction from salary. Section VII. 1. In addition to the above, and on 
suflScient cause being shewn, leave of absence may be granted on private affairs for not 
more than six months, one-half the absentee’s salary being deducted for such period of 
absence, provided the ^jrate of rupees 6,000 (£600) per annum be not exceeded. 2. 
The leave granted unJSr this section will be computed from the date of the absentee’s 
quitting his post to the date of his return thereto. A second leave of the same description 
cannot be taken till the expiration of six years from the date of return to duty from a 
former leave. No portion of the salary allowed to bo drawn will be claimable till the 
absentee shall have returned to his duty. 3. Leave taken under this and the pre- 
ceding section will reckon as service qualifying for pension. Section VIIL In addition 
to the leave which may be granted under the preceding rules on medical certificate or private 
affairs government may at any time under special circumstances and at its discretion, grant 
leave of absence once during the period of service not exceeding twelve months on private 
affairs, without forfeiture of appointment, but without pay ; such period of absence not to count 
as service towards pensions. Section IX. No leave of abence on private affairs shall bo 
claimable by any party whatever under these rules as a matter of right. Such leave will be 
granted only at the jdeasure of the government or its authorized officers when the concession 
of the indulgence in no way interferes with the interests of the public service, and it shall be 
the duty of the government in every instance (except in the case of leave granted under 
section 6) to consider and determine whether the grounds of the application are sufficiently 
urgent to justify the concession of the leave. Section X. Parties who may desire to draw 
their allowances while absent on leave, will be required to give security in such amount 
and form, as may be fixed by government, for the refund of any excess that may bo drawn in 
case of their coming under retrenchment Section XL No person appointed to a situation 
under the government shall draw the salary of his appointment for any period prior to the 
date of his joining it Section XIL An officer holding a situation, appointed to one of equal 
or liiglier value, will, until he joins, draw so much of the salary of his new office as 
may be equal to the salary of his former situation ; provided he does not exceed the time 
allowed for joining under the following rules; should he do so, no salary will be passed to 
him for such period in excess. Section XIIL The time ordinarily allowed for joining an 
appointment is to be calculated at the rate of fifteen miles a day (Sundays excepted) together 
with a week to prepare for the journey ; but on occasions of emergency, it will be optional 
with the government to prescribe the period within which any journe/ is to be performed. 
Section XIV. A person officiating temporarily in any situation, will draw so much of the 
salary of such situation as may equal the sum deducted on account of absence from the real 
incumbent, and the substantive allowances of every officer temporarily acting in a situation of 
superior emolument, will be subject to deduction at the same rate ; but no additional expense 
is m any account to be incurred by the absence of any officer on leave. Govt. India, Vo. 9, Fe- 
bruary 22; 1856. 

Under section 1 of the above rules, the Lieutenant-Governor of Bengal is pleased to 
authorize heads of offices and departments to grant leave to their subordinates, to whom 
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those rules axe applicable, and who have not received their appointments direct 
vr.l-/”** government, to the extent and on the conditions specified below :-Every head of an 
office, or department, may grant leave to persons immediately subordinate to him not 
one month in the year, under sections 6 and 6 of the rules, reporting that he 
* has done so to the civil auditor. The authorities named in the margin* may grant leave to 

officers departmentally subordinate to them, for any period not exceeding twelve months 
under section 5, or six months under section 7 of the rules, reporting that they have done so 
to the civil auditor and also to government All other applications for leave must be sub- 
’‘eimn»>ti(men qf ’ to government through the regular channels. The attention of heads of offices and 

«i«jr police jwZ- departments is specially directed to sections 4, 7 (Clause 2), and 9 of the rules. Govt. Order 
jSei^al, December 6, 1856. 

Nasirs 2527. The nazirs of the several courts of judicature are allowed to appoint their own 

nreto.ppoi”heir naibs, and the mirdahsor peons, or any similar descriptions of public servants employed 
under their immediate direction and control ; and to fill up all vacancies, which firom time 
Sr to time occur in such appointments, subject to the approbation of the judges and magistrates 

superintending the courts to which they are attached. They may also remove the persons 
so appointed by them, provided they can state sufficient cause to the satisfaction of the judge 
or magistrate ; but not without his previous knowledge and sanction. The nazirs are to 
enter into a mochulka or penal obligation, in such sum as is required by the courts to 
■which they are attached, for the good behaviour of the naibs, mirdahs, and peons, whom 
they appoint Benff. Reg. XIIL 1793, sect. 2. Ced. Prov. Reg. XII. 1803, sect 2. Reg. V. 

1804, sect. 12. 

Vain noy re- 2528. The payment of a commission of one anna in the rupee is authorized to be made 
on the proceeds of the sale, to tho nazirs of the fonjdaree courts, who are ordered to sell 
unclaimed property, as a remuneration for proper care in the preservation of the property, 
and for seeing that it is fairly and properly sold at auction, subject to the condition that the 
duty has been, in each case, performed to the satisfaction of the head of the office. 0. O. 

No. 116 of vol. 3* 


Bngliih wri- 
ters 

are subject to the 
same rules as other 


2529. The appointment and removal of English writers, natives of India, is to bo 
governed by the above rules. Const No. 31. 
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^ SECTION IL 
OF LAW OFF1CEB& 

2530. The law officers of the sadder dewanny adawlat are the law offioers of the niza- A^intment. 
mat adawlat; and the law officers of the civil courts are the law officers of the court of sessions 
of the same zUlalL(a) Beng. £eg. X1I« 1793, sect 4. Ced. Prov. Reg. XL 1803^ sect. 4. 

2531* The Mahomedau law officers of the sadder dewanny adawlat^ and the civil Solemn deciam- 
courts, are to make the following solemn declaration in their respective capacities of law enuiSi^offlc?* * 
officers to the nizamut adawlat, and the courts of sessions : A. B., Mahomedau law 

officer of the nizamut adawlat (or of the court of sessions of zillah ), solemnly 

declare that I will truly and faithfully perforin the duties of Mahomedan law officer of the 
court, according to the best of my knowledge and ability ; and that I will not receive, 
directly or indirectly, any present or nuzzer, either in money or in effects of any kind, 
from any party in any suit or prosecution to be instituted, or which may be depending, or 
have been decided in the nizamut adawlat (or sessions court) of which I am law officer ; 
nor will I directly or indirectly derive any advantage or emolument from my office, 
excepting such as the orders of government do or may authorize.” Beng. Reg. XIL 1793, 
sect 6 ; and Reg. IX. 1793, sects. 37 and 71. Ced. Prov. R^. XL 1803, sect 6 ; Reg. VIL 
1803, sect 8 ; and Reg. VIII. 1803, sect 8. 

2532. Whenever from the absence of the proper law officer, or other emergency, the sewton judge 

services of an officiating law officer are necessary to carry on the duties of the sessions, appoiat a per- 

, . . , . , , son to oflUdete ns 

and there is not sufficient time, without inconvenience, to make a previous reference on the law oflieer in cate 
subject to the nizamut adawlut, it is competent to the session judge to employ a duly quali- 
fied individual of the Mahomedan persuasion, to officiate as law officer ; a special report of 
such temporary arrangement being immediately made in each instance for the information 
and orders of the nizamut adawlut, Reg. IV. 1830, sect. 3. 

2533. Persons officiating as law officers under the above provisions, if not holding any Salary of such 
other office under government, are entitled to receive the same pay as the Mahomedan law ®®*****’^®®^* 
officers of the courts, viz. 100 rupees per mensem, during the time they are employed on 

the sessions. The judge should charge the pay of the officiating officer in his contingent 
bill, submitting to the civil auditor the order of government, or of the nizamut adawlut, as 
his authority for, the charge. 0. O. No. 61 of vol, 2. 

2534. The session judge is to report to the nizamut adawlut every instance, in which judg^^ 

it appears that the Hindoo or Mahomedan law officers have shown incapacity for their 

offices, or have been guilty of misconduct in the performance of their duties, or of any acts of i^^®®®***** 
proffigacy in their private conduct Beng. Reg. IX. 1793, sect. 60. Ced. Prov. Reg. VIL 
1803, sect 29. 

(a) Tho rules for the Domination, appointment, and removal of law officers belong^ rather to the department of civil 
law, and have therefore been excluded from this work, 

5 X 
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Macrifttrate has 2635- A magistrate has no control over the law officer of the sessions court in such 

«*«wr. capacity ; and is not authorized to direct the government pleader to communicate with such 

officer on a matter relating to a futwa delivered by him in a criminal trial before the sessions. 
Const No. 631. 

Prohibited from 2536. Native judges of all grades, and law officers, are prohibited, under pain of 
spwSsSom!^^^* dismissal from office, from being engaged in any trading speculations. If such speculations 
devolve upon any such officer by inheritance, he is within one month to make known the 
circumstance to the judge, or to the register of the sudder dewanny adawlut, and to 
terminate his connection with such transactions at the earliest practicable period. If he is 
unable to do so within one year, he is either to resign his situation, or to report the cir- 
cumstances of the case to the judge or register, who is to forward it to government, or the 
sudder court, as the confirmation of the officer is vested in one or other of those authorities, 
with his own opinion as to the propriety of allowing the officer a further period for the 
purjiose of bringing his transactions to a close. Candidates for such offices are to certify in 
their applications, that they are not engaged in any trading speculation ; and if it is subse- 
quently discovered that they were so engaged at the time of making their application, they 
will be liable to be dismissed. C. O. No. 109 of vol. 3. 


Prohibited from 2537. The rule in sect. 2, Reg. XXXVIIL 1793 {Ced, Prov, sect. 2, Reg. XIX. 1803) 
pTsmisSiu^their prohibiting public officers from lending money to persons within their jurisdiction, is extend- 
juns<iic*tion, u^covenanted judicial officers. This prohibition does not, however, extend to the 

officers on the ministerial establishments of the several civil and criminal courts, but to 
those functionaries only, who are legally empowered to exercise judicial functions. C. O. 
No. 186 Z. P. and No. 198 W. P. of vol. 3. 


Prohibited from 2538. Uncovenanted judicial officers, as all other public officers, are prohib ited from 

)l(linff lands, . . i /-v 

holding land in any district in which they exercise civil authority. 0. O. No. 202 of 
vol. 3. L, P. 


TraveUinR aUow- 2539. The travelling allowance of a law officer on circuit is 2 rupees a day, if his 
salary exceeds 100, and is not above 200 rupees per mensem. If above 200 rupees per men- 
sem, it should be 3 rupees a day. 0. O. No. 106 fP. P, aud No. 120 Z. P, of vol. 2. 

Leave of absence. 2540. Applications of law officers for leave of absence are to be forwarded to the 
nizamut adawlut by the session judge, with his opinion as to the propriety of compliance with 
the same, C. O. No. 77 of vol. 3. Z. P. 


Salary duriugioave. 2541. A deduction of one half of the fixed salary of a law officer is to be made in the 
event of absence from his station at any other period than the regular vacations. C. O. 
S. D. A, No. 172, November 26, 1841. 
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SECTION IIL 

OF PUBLIC ACCOUNTANTS. 

2542. Every public accountant shall give security for the due discharge of the trusts 
of his office, and for the due account of all moneys which shall come into his possession or 
control, by reason of his office. Act XII. 1850, sect. 1. 

2543. In default of any Act having special reference to the office of any public ac- 
countant, the security given shall be of such amount and kind, real or personal, or both, 
and with such sureties (regard being had to the nature of the office) as shall be required 
by any rules made or to be made from time to time, by the authority by which each public 
accountant is appointed to his office, subject to the approval of the governor or governor in 
council of the presidency or place. Act XII. 1850, sect. 2. 

2524. Every person is a public accountant within the meaning of this Act, who, by 
reason of any office held by him in the service of the East India Company, is entrusted with 
tlie receipt, custody, or control, of any moneys or securities for money, or the management 
of any lands belonging to the East India Company ; or, as official assignee or trustee, or as 
surbarakhar, or in any other official capacity, with the receipt, custody, or control, of any 
moneys or securities for money, or the management of any lands belonging to any other 
person or persons. Act XII. 1850, sect. 3. 

2545. The person or persons at the head of the office to wliich any public accountant 
belongs may proceed against any such public accountant and his sureties, for any loss or 
defalcation in his accounts, as if the amount thereof were an arrear of land revenue due to 
government. Act XII. 1850, sect. 4. 

2546. All regulations and Acts now or hereafter to be in force for the recovery of 
arrears of land revenue due to government, and for recovery of damages by any person 
wrongfully proceeded against for any such arrear, shall apply, with such changes in the 
forms of procedure as are necessary to make them applicable to the case, to the proceedings 
against and by such public accountants. Act XII. 1850, sect 5. 

2547. All the sales of estates, summarily sold before the passing of this Act, in sa- 
tisfaction of the security bonds of any public accountants within the meaning of this Act, 
shall be deemed as good and valid, and be as liable to be reviewed and annulled, as if such 
estates had been sold under authority of this Act, and no further or otherwise. Act XII. 
1850, sect 3* 
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SECTION IV. 

OP CHARGES OP CORRUPTION, ETC. 

2548. Whenever any native ofiicer, attached to a civil or criminal court, is charged 
with having embezzled any money or other property paid into, or deposited in, the court to 
which he is attached; or received by him in his official capacity in execution of a decree, 
or on account of a deposit, or on any other account whatever ; or whenever the judge or 
judges of a civil or criminal court have reason to suspect any such embezzlement, on the 
part of a native officer attached to the court ; they are immediately to institute a summary 
inquiry to ascertain the truth of such charge or suspicion ; and are, at the same time, to 
require tlie native officer accused, or suspected, to give sufficient security for his attendance 
during the inquiry. In the event of such security not being given, and of its appearing 
necessary to keep the officer in custody pending the inquiry, it is competent to the judge or 
judges to order tho same, and to keep the party in the custody of peons, or to confine him 
in the civil jail, until he gives the required security, or his detention appears no longer 
necessary. Reg. XVIIL 1817, sect. 7, cl. 2. 

2549. When the summary inquiry has been comideted, if it is established thereby that 
any money or other property has been embezzled by the person accused, or suspected, in 
his official capacity, he is to be required to pay the same into court within such time as is 
limited for that purpose ; and, on his failure to comply with such requisition, it is recover- 
able from him, as well as from his surety, if he has given security on account of tho office 
held by him, by the usual process of recovery in execution of judgments of the civil courts. 
Reg. XVIIL 1817, sect. 7, cl. 3. 

2550. Any sum of money actually duo to a public servant, on account of salary, is 
liable to attachment in the same manner as other property ; — the officer attaching such 
money is at liberty to call on the disbursing officer to assist him in effecting the attachment ; 
and such disbursing officer is required to give his assistance. Const. No. 827. 

2551. Whenever it is established by the above process that any native officer attach- 
ed to a civil or criminal court has embezzled any money or other property, duly paid into 
or deposited in the court to which he is attached ; or regularly received by him in his 
official capacity in execution of a decree, or on account of a deposit, or on any other 
account whatever ; it is the duty of the European controlling authority to refund to the 
party or parties, whose property has been so embezzled, the amount or value of the em- 
bezzlement from the public treasury, in the first instance, without reference to the solvency 
or otherwise of the defaulter or his surety, the government reserving to itself the right 
of adopting such measures for the recovery of the money so refunded, as is deemed expe- 
dient with reference to the nature and circumstances of each case. Reg. III. 1827, 
sect. 6. 
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2552. A ministerial officer was convicted of having surreptitiously obtained and cor- ^ conviction of 

ruptly appropriated to his own use money deposited in court Government applied to the the lepaiTccepta” 
court to realize under the above provisions the amount so misappropriated. But the applica- necessary to recov/*- 
tion was rejected on the ground that the party from whom recovery was sought had not 

been convicted of embezzlement in the legal acceptation of that term ; and that therefore the 
amount could not be summarily recovered from liim under the provisions cited : the remedy 
for the government was a regular suit. Carrau’s Reports, page G6. 

2553. The government cannot be held responsible, under the above rule, to make Responsibility 
good to the owners the loss of property stolen from the iniilkliana of a magistrate’s stokMi^fromUw 
office ; but in cases where neglect or want of care for the prevention of such loss, or the 

due preservation of the property from such accidents, is proved, the officers in whose cus- 
tody the goods lost or stolen were placed are to be called upon to make good the value of 
them. G. O. Sup. Pol. Z. P. No. 24 of 1840. 

2554. The summary decree prescribed above, adjudging the exact sum recoverable. Summary decreo 

must be passed before the judge can proceed to realize the amount embezzled by a native bI*foro thd’mouey is 
officer. Const. No. 334. recoverable. 


Similar mode of 
procpcdinp:, when 
a native ofticer with- 


Punishment of 
native officers al- 


2555. A similar mode of proceeding is to be observed, when a native officer, attached 
to any civil or criminal court of judicature, withholds any public accounts which it is liis 
duty to prepare and furnish; and the • summary judgment in such cases is not only to accounts^ 
order the immediate delivery of the accounts withheld, but is also to impose sucli fine to 
government as appears just and proper on consideration of all the circumstances of the 
case, and the situation of the party. Reg. XVIII. 1817, sect. 7, cl. 4. 

2556. Any person altering or changing any papers in a government office is liable to 

A.L *1 ft* 1 -1-. TY- 1 . . iiaiiYo umcera ai- 

tne punisliment of forgery under Reg. II. 1807 ; and it is no excuse to say that tlie papers tonnKor chungiuj? 
were altered or changed by order of the superior ainlah, or the European officer presiding. ^ 

C. O. No. 57 of vol. 1. 

2557. Though a summary inquiry into cases of embezzlement of the ministerial officers ^ The above rules 
of the judge’s court may bo conducted by him under the above rules, he cannot commit for to commit 
that oficnce, this duty being left to the magistrate, to whom the judge should submit his courf for^such of. 
proceedings if grounds appear for subjecting the accused to a criminal trial ; and the niagis- ^*^*^*^‘ 

trate is in such case to use his discretion in committing or releasing the accused, on a fair 
consideration of the evidence adduced. Const. No. 691. 

2558. Whenever the local government, or the head officer of a department or office Prowcution of 

under government, is of opinion that there arc good grounds for making a public enquiry into pa>ft 

1*1 A . • n . , 1 ^ ot government up- 

tne trutli ot any imputation ot corruption, extortion, embezzlement, or other malversation, oncUarge of cor- 
committed at any time during tenure of office by any ministerial or police officer subject to the 
jurisdiction of the courts of the East India Company, and subordinate to such government, or 
employed in such department or office as the case may be, it shall be lawful for such govern- 
ment, or any such head officer as aforesaid, to prosecute such officer on the part of government 
in a criminal court, or to nominate some person to conduct such prosecution. And it is Prosecution may 
also lawful for such government, or head officer as aforesaid, in their or his discretion, to the*^p2rt^of govm>. 
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Security may bo 
demandecl from tho 
person bringing 
such charge at any 
time. 


The nizamut 
adawlut may receive 
charges against the 
officers of a ses- 
sions court, or of 
the superintendent 


undertake on the part of government, the prosecution in a criminal court of any such charge 
as aforesaid, which may be brought by an aggrieved private party against any such minis- 
terial or police officer ; and such prosecutions as aforesaid are not to be barred or aflFected 
by reason of the party prosecuted having ceased to be in the service of government at the 
time at whicli the charge may be brought against him. Act XXXII. 1852, sect 1. 

2559. Provided always that no collector, magistrate, nor head of an office in the salt, 
.abkarce, or customs department, under tho grade of commissioner, is to commence or 
undertake a prosecution under this Act until he shall have obtained the permission of tlio court, 
board, or officer to whom he is immediately subordinate, to institute the same. Act XXXII. 
1852, sect. 2. 

2560. Where a deputy magistrate committed a police officer on tho prosecution of 
government without the commissioner’s sanction, and the judge returned tho case with 
directions that such sanction should be obtained, and tho prisoner was afterwards re-com- 
mitted on such sanction and tried; it was held that the proceedings were regular. Reports 
Jf\ P. 1855, part 2, page 8. 

2561. This restriction is intended to apply only to cases in which it may be desired 
to institute proceedings on the part of government against the native officers referred to. 
It is not meant to prohibit tlie magistrates from entertaining bond fide complaints from 
individuals, which may bo brought forward in regular course against such officers. 0. O. 
No. 60 of vol. 4. 7F. P. 

2562. No collector, magistrate, judge, or other officer, who may prosecute any officer 
under this Act, or cause sucli prosecution to bo instituted, or who may conduct any preli- 
minary investigation into the conduct of such officer connected with such prosecution, nor 
any of his deputies, assistants, or subordinate officers, is to act as judge in any such prose- 
cution. Act XXXII. 1852, sect. 3. 

2563. The ministerial officers are amenable to the courts to which they arc attached 
for acts of corruption or extortion ; and the courts are empowered to receive any such 
charges that are preferred against them. Previous, however, to receiving the charge, the 
courts are to require the complainant to make oath [or solemn declaration] to the truth of 
it; and unless the complainant previously • takes tho oath, or subscribes such declaration, 
the courts are not to receive the charge. Beng. Reg. XlII. 1793, sect. 9, cl. 1. Ced. Prov, 
Reg XII. 1803, sect. 12, cl. 1. 

2564. Security is not to be demanded, in the first instance, for the prosecution of any 
such charge. But in the event of its appearing necessary at any time in the course of the 
enquiry, sufficient hazirzaminee security is to be required from the accuser to attend and 
prosecute the charge to a conclusion. Reg. X. 1806, sect 10. 

2565. The nizamut adawlut is empowered to receive any charge of corruption or 
extortion, not relating to any suit or matter depending before them, or decided by them, 
that is preferred to tlicm against any ministerial officer of a sessions court, or of the court 
of a superintendent of police, or of a magistrate, and to refer it to the court to which the 
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accused is attached by a precept under the seal of the court and attested by the register^ 

provided the complainant proves to their satisfaction, that he preferred the charge in the how to proceed 

first instance to such court, and offered to make the required oath or declaration, and that 

the court notwithstanding omitted or refused to receive the charge ; and moreover makes 

the required oath or declaration prescribed above. But if any person prefers a charge of 

corruption or extortion against any ministerial officer of such court to the nizamut adawlut, 

in any appeal or matter which is depending, or has been deckled, in the two last mentioned 

courts, the courts are to receive the charge, and to refer it to the court to which the accused 

is attached without previous enquiry, provided the complainant previously makes the oath 

or declaration required above. Beng. Reg. XIII. 1793, sect. 9, cl. 2. Ced. Ptov. Reg. XII. 

1803, sect. 12, cl. 2. 

2566. The superintendents of police are empowered to receive any charge of corrup- The supennteu. 
tion, not relating to any suit or matter depending before them, or decided by them, that is receive charges 
preferred to them against any of the ministerial officers of the magistrates within their £ 70 ^ 00 % of thJ 
respective jurisdictions ; and to refer the charge to the magistrate to whose court the ac- HoJTto^procooa 
cased is attached, provided it is proved to their satisfaction that the accused preferred the charge^^'^^**^ 
charge in the first instance to such magistrate, and offered to make the oath or declara- 
tion required, and tliat the magistrate notwithstanding omitted or refused to receive the 

charge. But if any person charges a ministerial officer of any magistrate with corrup- 
tion or extortion in any matter which is depending before or lias been decided by the 
superintendent of police, the charge is to be received, and referred to the magistrate, to 
whoso court the accused is attached, without further enquiry, provided the complainant 
previously makes the prescribed oath or declaration required above. Beng, Reg. XIII. 

1793, sect. 9, cl. 4. Ced, Prov, Reg. XII. 1803, sect. 12, cl. 4. 

2567. If the nizamut adawlut receive a charge of corruption or extortion against iiow the nizamut 

any ministerial officer of a sessions court, or of a superintendent of police, or magistrate, \here 

and there appears, upon a consideration of the circumstances of the case, any objection to JeTiringtho c^g 
referring the charge to the court to which the accused is attached, they are empowered, Tho^accused 

according as they judge expedient, either to cause the charge to be tried by the sudder attached, 

dewanny adawlut, or, if the charge is against any ministerial officer of a magistrate, to 

cause it to be tried by tlie zillali court to which such magistrate is subordinate. Beng, 

Reg. XIII. 1793, sect. 9, cl. 5. Ced, Prov, Reg. XII. 1803, sect. 12, cl. 5. 

2568. If a superintendent of police receives a chargo of corruption or extortion Howtheaupenn- 
against any ministerial officer of a magistrate, and there appears, upon a consideration of 

the circumstances of the case, any objection to referring the cliarge to the magistrate to I^rtii^charc^c^to 
whoso court the accused is attached, he may cause it to bo tried by the zillah court to who “eSX ^ 
wffiich such magistrate is subordinate. Beng. Reg. XIII. 1793, sect. 9, cl. 6. Ced. Prov. 

Reg. XII. 1803, sect. 12, cl. 6. 

2569. Charges of corruption or extortion preferred against the ministerial officers of Charges of cor- 

” A I o ruptioii ajid extt)r- 

any court under this section, are to be considered as civil actions, and are to be prosecuted tion against minis- 
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r. para, 2582. 


in the civil courts. Conformably to this rule, when the nizamnt adawlut receives any such 
charge against their own officers, or exercises the powers vested in them by clause fifth, 
they are to direct the comitlainant to prosecute the charge in the sudder dewanny adawlut ; 
and whenever tlic other courts receive any such charge against any of their own ministerial 
officers, or the ministerial officers of any subordinate court, or in the event of any such 
charge being referred to them, they are to direct the complainant to prosecute the charge 
before tlie civil court. Ueng. Reg. XIII. 1793, sect. 9, cl. 7. Ced, Prov. Reg. XII. 1803, 
sect. 12, cl. 7. 

2r>70. If a native ministerial officer, who is prosecuted for corruption or extortion un- 
der tliis section, is proved to have received or taken tlie whole or any part of the money or 
property whicli he is cliarged with having received or taken, the court is to adjudge him to 
refund tlio amount of tho money, or value of the property, which he is {)roved to have so 
received or taken, with interest, when it is a case of money taken, at such rate not exceed- 
ing 12 per cent, per annum, as to the court appears ecjiiitahlc, and to pay full costs to tlie 
jilaintiir in the suit. The court is not, in sucli case, competent to award any fine against 
the defendant. Tho courts may suspend a native officer against whom a charge of c.orrup- 
tion or extortion is preferred, until tlie final decision lias passed, if they see cause for so 
doing. Bevg. Reg. XIII. 1793, sect. 9, cl. 8. Ced. Prov. Reg. XII. 1803, sect. 12, cl. 8. 
Reg. III. 1827, sect. 3." 

2571. If any person prefers a charge of corruption or extortion against any ministe- 
rial officer under this section, and tlie charge is not proved, the accused is to have the 
oj)tion of suing the accuser lor damage's in any civil court to wliicli he is amenable. 
Beng. Reg. XIII. 1793, sect, 9, cl. 12. Ced. Prov. Reg. XII. 1803, sect. 12, cl. 12. 

2572. The above rules arc applicable to charges of corruption or extortion preferred 
against the Hindoo or Mahoinedau law officers of the several courts. Bcng. Reg. XII. 
1793, sect. 8, cl. 1. Ced. Prov. Reg. XL 1803, sect. 8, cl. 1. 

2573. Tn explanation of the above ])ro visions for a civil action, it is declared that 
those provisions, the principal object of which is to enable individuals, who are aggrieved 
by any of the native officers in question, to obtain redress by an action in the civil courts, 
arc not meant to preclude a criminal prosecution in cases of corruption, extortion, or embez- 
zlement, wliich appear to call for exemplary punishment. Reg. XVIII. 1817, sect 6, cl. 1. 

2574. Wlicncver there appear to be sufficient grounds for a criminal prosecution 
against any law officer, or ministerial native officer, on a charge of corruption, extortion, 
or embezzlement, — whether the civil action provided for above has been brought or not, 
ami whatever, if brought, has been its result, — he is liable to a criminal prosecution before 
the magistrate, and sessions court, as provided for in other cases of misdemeanor by the 
regulations ; and, on conviction before the sessions court or nizamut adawlut, he is to be 
subject to discretionary punishment to the extent, and under the provisions, stated in sect 
3, Reg. 11. 1813,* with respect to native officers convicted of making use of the public 
money entrusted to their care. Reg. XVIII. 1817, sect 6, cl. 2. Reg. III. 1827, sect 4. 
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2575. In such cases the prosecution should be public^ and conducted by the vakeel of 
government 0. O. No. 67 of vol. 1. Const No. 58. 


Prosecution to be 
by the government 
vakeel. 


2576. Under the above provisions, a magistrate is competent to entertain and inves- 
tigate a charge of corruption preferred against an officer on the establishment of the com- 
missioner of revenue and circuit. Const No. 649. 


Magistrate may 
take up charges 
against officers of 
commissioner’s 
court. 


2577. A special report of the convictions and sentences which take place under the Special report of 
above rule is to be submitted to government for the purpose of determining whether the senttogowram^t. 
guilty persons shall be declared incapable of again serving government in any public 

capacity. Reg. XVIII. 1817, sect. 6, cl. 3. 

2578. The magistrate is competent to pass sentence of punishment on a conviction of Power of magis- 
a native ministerial officer of bribery or corruption to the extent of the powers vested in 

him by the regulations, when such punishment appears to him, on a consideration of all 
the circumstances of the case, to bo adequate to the degree of criminality of the accused : 
otherwise, he should commit to the sessions court Const No. 237. 


2579. A provincial court, having commenced an inquiry into the conduct of a native cases requiring 

officer, were informed that they should complete it ; and, if they considered the case to call Sttid 

for exemplary punishment, direct the government pleader to institute a criminal prosecu- “ourt 

tion against the defendant before the magistrate ; but that, in the event of their not deeming 
^ o sary, tno complain* 

it necessary to adopt this measure, it would of course be optional with the prosecutor to do pw>8ecuto 

V . 1 « 111... ^ ^ criminally or in the 

so liimselt, or to seek redress by instituting a suit against the defendant in tlic civil court. 

Const. No. 737. 


2580. It is not necessary for any party, from whom money or property has been cor- 
ruptly taken or extorted, to institute a civil action for the recovery thereof ; but, on proof 
of the charge in a criminal prosecution for those offences, a certified copy of the conviction 
by a sessions court, or the nizamut adawlut, is to be received as sufficient authority for 
enforcing the refund of the amount or value so taken with interest, on application to that 
effect being preferred by the aggrieved party to the civil court on the stampt paper required 
for miscellaneous petitions. Reg. III. 1827, sect 5. 


fund of money cor- 
>*«ptly taken with- 
out civil action, on 
production of certi* 
fled copy of convic- 
tion in criminal 
court. 


2581. Bribery and corruption on the part of native ministerial officers in the revenue 
department, are punishable as misdemeanors under the rules laid down in cl. 7, sect 2. 
Reg. LIII. 1803.* Const. No. 1002. 

2582. Giving bribes to the amlah of a public officer for corrupt purposes, is clearly a 
misdemeanor both according to the English and Mahomedan law ; and, though not speci- 
fically mentioned in the regulations, the individual committing it is unquestionably liable 
to a criminal prosecution. Const No. 522. 


Native revenue 
officer gfuUty of cor- 
ruption. 

♦c.para. 1314. 


Giving bribes to 
the amlali is a mis- 
demeanor. 


2583. Khazanchies, tuhseeldars, and other native officers entrusted with the public Native officers 
money, are strictly prohibited from making use of such money for their own advantage, Tpubik roOTey"" 
or that of any other individual Reg. II. 1813, sect. 2. entnuted to them. 


2684. Any person infringing the rale contained in the foregoing section is to be 
deemed guilty of a misdemeanor, and is to be punished, on conviction thereof before a 


Punishment to 
which persons in- 


5 z 
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irin^ng this rule 
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^ See section of 
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chapter 8 of hook 6. 
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Odice instituted 
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sessions court, at the discretion of the said court, under the authority vestd in such courts 
by cL 7, sect 2, Reg. LIII. 1803, incases liable to discretionary punishment : provided, 
nevertheless, that no person convicted of such offence is to be sentenced by a session judge 
to the punishment of stripes, or to hard labor. If in any instance imprisonment for the 
term of 7 years appears to the session judge to be an inadequate punishment for the offence, 
he is to transmit the trial, with his sentiments thereupon, to the nizamut adawlut for the 

3 cntence of that court. Reg. H. 1813, sect. 3. 

2585. A special report is to be submitted to government respecting all convictions 
and sentences, which take place under the provisions of this regulation, in order that 
government may have an opportunity of considering, whether the guilty persons should not 
also be declared incapable of again serving government in any public capacity. Reg. II. 
1813, sect. 4. 

2586. The above provisions are still applicable to native officers employed in the 
commercial department entrusted with public money, and are not affected by the provisions 
of Reg. IX. 1829. Const. No. 903. 


CHAPTER VI. 

OF JAILS. 


SECTION I. 

OF THE OFFICE OF INSPECTOR OF JAILS. L. P. 


2587. The following orders were issued on the institution of the appointment. 

Tlie office of inspector of jails in the lower provinces was instituted for the pur- 
pose of assisting, ^rst, in introducing into all the jails of the lower provinces a stricter 
system of classification, management and discipline ; secondly, in checking all unnecessary 
expenditure for establishments, food, &c., and in rendering the labour of the convicts as 
productive and remunerative as possible ; and thirdly, in employing to the best purpose 
whatever sums it may, from time to time be determined to expend, either in the construction 
of new prisons, or in the repair or alteration of old ones. 

2. The first of these possesses a double importance. To the degree in which it 
may be attained, it will preserve those who are imprisoned for minor crimes from being 
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corrnpted by commonication with more hardened offenders ; and, by subjecting all to strict 
restraint, will give the best chance of reformation. It will also have the desirable effect of 
rendering confinement more an object of dread by the uniform enforcement of labour and 
the prevention of disallowed indulgences ; and it may thus enable the government to diminish 
hereafter the general terms of imprisonment without impairing the efficiency of the punish- 
ment. In all points of view, therefore, both financial and political, whatever improvements 
the inspector of jails may be able to bring about under this head will be of the greatest value. 

3. Few of the existing jails possess facilities for the introduction even of an incom- 
plete classification, or for the profitable employment of all the prisoners within their walls. 
The attainment of this latter object is considered the first step to a really sound discipline, 
as that of the former is to any hope of eventual reformation. As regards classification, it 

appears to the government that at least seven 
separate wards should, if possible, be con- 
trived in each criminal jail, in which the 
prisoners should be distributed as per mar- 
gin.* It will be incumbent on the inspector 
to examine the existing accommodation in 
each case with a view to this object. He 
will also inquire, with reference to the extent 
of the space enclosed within the walls, the 
demand in the neighbourhood for particular 
articles, and in the circumstances what number of the prisoners can bo employed with 
advantage within the interior of each jail. Even the present accommodation admits of a 
large majority of tho prisoners in most jails being employed within the walls. The mode 
in which these are to be employed, the rules which are to bo observed regarding them, and 
the effect of the stricter confinement both on their characters and on their bodily health, 
will also engage the inspector’s attention. As regards the prisoners also, who in some 
districts must still for the present continue to work on the roads or elsewhere outside the 
jail, he will strive to introduce such regulations as may appear to him most likely to check 
any gross abuse of the increased liberty necessarily afforded them. 

4. Under the same general head of management will fall the consideration of the 
manner in which each jail is cleansed, watched, and guarded ; of tho system pursued regard- 
ing the diet and for supplying the other wants of the prisoners ; of the treatment of tho 
sick ; of the punishment of offences committed within the jail ; together with such other 
points as may seem to the inspector worthy of attention. 

6. The second general sul^'ect upon which government wish to have the benefit of the 
inspectot’s exertions, viz. that of regulating expenditure upon establishments, &c., and of 
increasing the returns from labour, requires little explanation. Having the accounts of all 
the jails in the provinces before him, it will not bo difficult for him to observe where good 
management exists, and to enforce the same throughout the general system. 


* 1. Males under trial for felonious offences, 

2. Ditto under ditto for misdemeanors (including affirays, 
assaults and the like.) 

8. Male prisoners sentenced to imprisonment with labour 
In Irons not redeemable by fine fur periods exceeding three 
years. 

4. Male prisoners sentenced to ditto for periods not ex- 
ceeding three years. 

5. Male prisoners sentenced to imprisonment without 
labour or with labour redeemable by a fine. 

6. Women under trial. 

7. Women convicted. 

N. B. — Prisoners convicted of peijury, forgery, or fraud, to 
be classed with No. 5, unless a separate ward can bo assign- 
ed to them. Prisoners for life may remain with No. 3, till 
tiiey can be withdrawn to separate jails. 


ClassihcaiioQ of 
prisoners. 


Labor within the 
jail. 


Cleanliness of jail. 


Diet. 

Treatment of sick. 
Jail discipline. 

Regulation of 
expenditure. 
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6. As regards the third head, the repair, alteration, or removal of prisons, in the first 
the necessity of limiting his views of amelioration to the means which the govenw 
ment pesBeBBen is impressed upon the inspector. Undoubtedly one form of building or arrange- 
ment of area may be more advantageous than another, and this form should be adopted in all 
new constructions. But, as regards existing jails, his judgment and ingenuity will rather be 
exercised in making the best use of the present structures than in devising extenuve changes, 
the expense of which the government is not prepared to incur. If, however, he should any 
where see cause to think that an addition or alteration may he effected at a moderate cost, 
while it would add much to the security or accommodation of the prison, it will be his duty 
to propose it in communication with the magistrate for the consideration of government 
Ills attention will be particularly directed to increasing, as far as possible, the security of 
the jails, so as to obviate the great evil of desperate characters, who have been once appre- 
hended, being agam let loose upon society. 

8. The session judges and the commissioners in the non-regulation provinces will be 
directed to send up through the inspector’s office, all propositions for altering, enlarging, and 
repairing prisons which they may receive from the magistrates, in order that he may have 
au opportunity of expressing his opinion on the plan in its first stage. Such propositions 
should, however, in all practicable cases, be concluded beforehand by the inspector and the 
local authorities, during his periodical visits to each station. No application for works of the 
above nature will hereafter be made to the department of public works, without being pre- 
viously submitted to the inspector. 

9. There are some jails regarding the utter insecurity or inadequacy of which repre- 
sentations havo frequently been made to the government. These will be hereafter brought 
specially to the inspector’s notice, and he will be desired to report separately upon their 
real state, and the best mode of correcting their deficiencies. 

10. It will be necessary for the duo discharge of the duties thus entrusted to the 
inspector that he should visit each jail at least once in the course of the year, and most of 
them twice, But this will be required of him at present in respect only of the jails in the 
regulation provinces, the three northern districts of the South Western frontier agency^ 
Darjeeling, Cachar, and the Cossyah Hills. Arrangements may hereafter be made for the 
express personal inspection of the jails in the other non-regulation districts where it is at 
present held by the commissioners. The magistrates and session judges, and the authori- 
ties in the non-regulation districts, will be directed to afford the inspector every information 
on the subjects connected with his appointment, and to pay the greatest attention to hii 
recommendations ; and it is confidently expected that he will be able to act in concert with 
them when introducing his intended reforms. 

11. In order to facilitate his enquiries it will be well that all English correspondence 
in the offices of the session judges, magistrates, or assistant commissioners, connected with 
the jails, should be kept in separate books, which, together with all official documents 
relating to the same subject, will be at all times open to his inspection. A book should 
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afaobek^tin eacbjafl in the English and Native languages, in which all orders which 
may be pait i*"^ by any competent authority relative to prison management should be entered. 
This may be termed the “order book of the prison.” It will show him whatever changes 
may have been introduced since his last visit to the place. 

12 As soon as practicable after the completion of his first round of visits, he will 
ftimish the government of Bengal, with a report upon each place of confinement, showing its 
nresent state and circumstances together with the improvements which he has introduced, 
or which he ivould recommend for adoption. His observations should be' classed under 
the throe general heads mentioned in the first paragraph of these instructions, subdivided 
into as many sections as may bo required. General remarks may be added as to the sani- 
tary state of the jail, with the supposed cause of any extraordinary sickness ; as to its 
capacity for containing the numbers usually confined in it ; its comparative security for the 
detention of the more desperate classes of convicts ; or the like. These reports will be as 
brief as practicable, and may be furnished separately for each commissioner’s division. They 
will be repeated annually if his appointment remains in force, ivhich will chiefly depend 
up<m the advantages which may appear to result from it. The government also ex- 
pects from him a complete annual report of his operations, and the results thereof, admi- 
nistrative and financial ; the first report to be furnished as soon after the Ist May 1856, as 


13. He will draw up and submit for the approbation of government such forms and 

statements as he may judge it necessary to require from the magistrates and other officers 
in charge of jmls, in order to put him fully in possession of the points which he is required 
to These should be as few, as concise, and as little differing from existing forms, 

as is consistent with the object. It will also be well that he should draw up a set of rules 
for the guidance of magistrates on the more important' parts of their duties connected with 
the jwls. He will submit these proposed rules to the government, when he shall have had 
more experience of the points in the present system which especially require amendment 
It is desirable that he should, at the same time, obtain and forward the opinions of some 
of the most intelligent and experienced magistrates as to their adequacy and expediency. 
When approved, these rules will bo circulated for the information of the criminal autho- 
rities. 

14. Ho was directed to o|)serve that it was not intended by his appointment to alter 
the existing system, by which the immediate supervision of the jails is vested in the ses- 
aiOTS judges and in the commissioners of the non-regulation provinces. All bills for prison 
expenditure will continue to be countersigned by these oflScers as heretofore, and he will 
communicate oflicially through them witii the magistrates. On the other hand the sessions 
judges will henceforth, except m cases of emergency,(a) correspond with the government 
in matters relating to jails through his office, so as to give him the opportunity of adding 
any remarks which he may wish to offer. It will be his province to suggest to the judges. 


(«) 

•pidemlo. 


Such for Instance as the proposed remoral of prisoners in consequence of an outbreak of cholera or other 

6 A 
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Inspector*! re- 
cords to be reduced 
as much as pos- 
sible. 


Powoi* to sanction 
expenditure. 


Diary of proceed- 
ings. 


Control of in^poc- 
tor extended to 
Assam, Arracan, 
and South Eastern 
FronUer agency. 


Police officers 
to assist bis pro- 
greu. 


ma^strates and other authorities, such changes of system or reductions in expenditurd 
as he may consider advisable. If, as is hoped, he can procure their concurrence in his 
views, no reference to government will be necessary till the subject is mentioned in his 
annual report. If otherwise, he will refer the points at issue for the orders of govern- 
ment, furnishing, at the same time, a note of the objections urged by the judge to his sug- 
gestions. 

15. Tlie hon’ble the deputy governor regards it as a matter of serious importance that 
he should encumber himself as little as possible with records, and engage as sparingly as 
may be in official correspondence. In all ordinary cases, a reference made by a sessions 
judge through him to the government can be passed on, with a brief remark endorsed on 
it ; and the orders of government can be passed on it in like manner, a brief memorandum of 
their date and purport being noted in a book. So all ordinary letters addressed to him 
can be returned with his order, or reply, briefly endorsed on them ; and many othiN? ways 
will occur to him of shortening the usual official forms, and reducing the bulk of his records 
to a minimum. It will bo impossible for him to carry on the duties of inspection efficiently, 
if his movements are impeded by the necessity of having to carry about with him a quantity 
of official papers. He should aim at the collection and condensation of all needful inibrma- 
tion in books of convenient size, so as to be able to dispense as quickly as possible with loose 
and bulky documents. 

16. The inspector is autliorized to sanction any item of expenditure for an object of 
permanent utility, on the adequate advantage of which he and the local authorities maybe 
agreed, to an amount not exceeding 500 rupees. The magistrate will charge the amount 
in an extra contingent bill, which will be passed upon the inspector’s countersignature. He 
is also authorized to raise the amount of monthly expenditure now allowed for jail manu- 
factures iu any jail in which a larger expenditure may seem to be required. Whenever he 
may exercise the power thus entrusted to him, a full explanation of the circumstances will 
be expected in his subsequent report 

n. The inspector will keep a brief diary of his proceedings, and forward it weekly for 
the information of government 

Govt Bengal, No. 2344, December 31, 1853. 

2588. The inspector of jails L. P. was directed to inspect personally the jails 
in Assam, Arracan, and the two Southern districts of the Chota Nagpore agency, and to 
exercise the same superintendence and control over those jails, as he does over the other 
prisons in the lower provinces. Govt. JSenyaZNo. 641, March 4, 1856. 

2589. Police officers are to render the inspector of jails at all times any assistance, 
that he may require, to facilitate his progress, whenever the course of his public duty may 
take him into the district. 0. 0. Govt. Bengal, No. 33, March 10, 1866. 
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SECTION II. 


OP THE JAIL AND JAIL DISCIPLINE. 


2590. All magistrates are to sabmit an annual return of prisoners according to the Form ofanmua 
subjoined form, on the 15th of January in each year, showing the sentences of all prisoners in ea§t^y^or"tte 
in confinement on the last day of the previous year, as required by the Hon’ble the Court of ^ 

Directors in their despatch dated 23rd October 1844, No. 14. 

Statement showing the sentences of all prisoners confined in the Jail on the 31st 

December 185 . 


Number of prUonera sentenced to 


Qua year and 
under. 

Twoyearsand 
above one 
year. 

Three years 
and above 

2 years. 

Five years 
and above 

3 years. 

Ten years 
and above 

5 years. 

Twenty-one 
years and 
above ten 
years. 

More tlian 21 
years and not 
for life 

Number of 
life prison- 
ers. 










A. B. 

Magistrate. 

0. 0. Insp. Prisons, W. P. No. 54 of 1854. 

2591. When periodical returns and statements relating to prisoners in the jail are 
forwarded to government, the words "jail statement” are to be superscribed on the outside 
of the cover. 0. O. Govt Bengal, No. 3630, Nov. 30, 1855. 

2592. It is competent to the governor general, by an order in council, to issue such 
orders as he may, from time to time, deem necessary, for the introduction of a system of 
discipline into the jtuls, calculated both to reform the convicts, and to render their impri- 
sonment efficacious as an example to deter others from the commission of crime. Reg. II. 
1834, sect. 7. 

2593. So much of the provisions of any Regulation, or Act, as vests the judges of 
circuit, the commissioners of circuit, the superintendents of police, and the sudder nizamut 
adawlut, with control and superintendence over jails, the prisoners confined in them, the 
establishments thereunto belonging, and the places of banishment or transportation of pri- 
soners, is repealed. The whole of such control and superintendence is vested in the 


Jaiistatemeot” 
to be superscnbed 
on coven of itate- 
ments. 


Syitem of jail 
discipline. 


Control of jails 
vested in magistrate 
and session judge 
under the orders of 
the local govern- 
ment. 
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sible ; and is to for- 
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Alipore jail. 


Superintendent of 
police cannot inter- 
fere. 
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visit the jail 
weekly ; 


and jodfs monthly. 


daU morde and 
visltlagbook. 

e pare. 476, 


mugbtrates and joint magistrates acting under the instructiona of the session judges ; and 
the magistrates, joint magistrates, and judges, are to be guided in r^d to all matters 
relating to the jails under their charge, the prisoners confined in them, the establishments 
tiierennto belonging, and the places of banishment or transportation of prisoners, by such 
orders as they may receive from the local govemmeut. Act XVIIL 1844. 

2594. As the nizamut adawlut has been relieved by the above Act from the duty of 
supervising tho management of jails and all matters therewith connected, the criminal 
authorities are to address themselves direct to government on all matters indicated in that 
Act, and are to be guided by such instructions as they receive from government. 0 . 0 . 
Nos. 180 and 191 of vol. 3. 

2595. The magistrates, joint magistrates, or other officers in direct charge of jails, 
are to be held solely responsible for the management of the same to government. The 
officers in question are to forward tho monthly statements of prisoners, and the half>yeariy 
and annual reports, through the session judges to government, receiving through tho 
session judges from government all orders regarding the internal economy of jails, iheir 
discipline, establishments, employment of convict labor, and every thing connected with 
their general management C. O. Govt Bengal, No. 1072, October 10, 1844. 

2596. The duty of inspecting and supervising tho Alipore jail, which by sects. 11 
and 12, Reg. XIV, 1816 is vested in the nizamut adawlut, is now transferred to the judge 
of the 24-Pergannahs, whose duties in regard to the said jail are the same as those pre- 
scribed for session judges generally, as above. C, O. Govt Bengal, No. 1072, October 
10, 1844, para. 10. 

2597. A commissioner of circuit is not authorized, either as judge of circuit or as 
superintendent of police, to issue orders direct to jail officers regarding the management of 
the jails. But under certain very urgent circumstances in the absence of the magistrate 
it was held that the commissioner of circuit, who was also superintendent of police, was 
justified in directly interfering with the management of a criminal jail. Const. Nos. 746 
and 909. 

2598. The magistrates are required to visit their jails weekly. And such visits are 
to be made without previous notice to the officers of the jail, and not at any fixed period of 
time. Jail rules, sect. 9, paras. 2 and 3. (a) 

2599. Thesession judge is to visit the jails monthly, to enquire into their condition 
and that of their inmates ; and to submit to government, when forwarding the perio^eal 
statements of the magistrates, or immediately in argent cases, their own remarks on tibe 
condition of the jail for such orders, either in regard to individual cases, or the genefat con- 
duct of the jail duties, as appear to be required. C. O. Govt Bengal'^o, 1072, Ocf 10, 1844. 

2600. Jail records and correspondence are to be kept strictly in the manner prescribed 
in para. 11 of the order appointing the inspector of jails.* The visiting book is to l>e ruled 


(a) The jtU mloa are quoted from tke eomftilatioA f^riuted at the Baptist Mliaiou Prets in ISSS. 
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longitudinally in triple columns^ containing 1, date of visit; 2, remarks of visitors ; 3, orders of 
magbtrates. All orders are to be translated, entered in the order book, and signed by the jail 
darogab, in proof of their having been seen. C. O. lusp. Jails i. P. No. 39, February 27, 1856. 

2601* The rule precluding the admission of armed men into the jail is not intended Jmi^e may take 

. . , . •jai . 11 . .... armed men into the 

to apply to persons whom the session judge takes with him on his visits to the jail. C. O. juii. 

No. 229 of vol. 1. 

2602. The magistrate is to prescribe a set of wi-itten rules for the internal economy Certam rui« to 

,1 • 11.1 II. ^ be prescribed by 

of his jail, (a) relating to the articles which may be admitted into the jail for the prisoners, magistrate, 
the hours when those articles may be admitted, and the persons who may be permitted to 
converse with the prisoners ; and the jailor and his deputy, as well as the commanding 

(a) the first place I would mention the plan, which I have adopted, of ticketing the prisoners. Every prisoner is 

supplied, on his entering the jail, with a wooden ticket, which bears the same number os the warrant (perwana) under 
which he is sentenced; should two or more prisoners be included in one perwana, each of them bears the same number, 
with the addition of 1, 2, or 3 as his name may stand in the perwana. His blanket and coat are stamped also with the 
same number. This not only prevents the thefts and the disputes regarding clothing which used to occur, but induces the 
convict to preserve it with greater care. This system also facilitates tho exact registration of all the prisoners, and the 
register affords immediate infonnation of their names, their crimes, the date of their sentence u»id its expiration, and the 
authority by which the sentence has been passed. Whereas, previously, if the jail durogah had been asked the name, or 
crime, ’W sentenee of any convict, he would have acknowledged his ignorance, and then procueded to seek for the required 
information through his books ; and would probably have found a convict of the same name, but the sou of another 
person under another sentence ; and after pursuing his search through more pages, tho retpiired name would at 
length have been discovered, and tbe information given ; now, under the ticket system, you ask the man his num. 
bor, and looking down the margin of the register you immediately discover nil the information required. — ^Tho 
prisoners are turned out of their sleeping wards at daylight, and five convicts arc allotted to the charge of each burkundaz. 

As he leaves the jail, the darogah delivers to him a paper ticket, in which are detailed his own name, the names of the five 
convicts allotted to him, and the date of tho month ; and at the same time the jailor enters, under its particular heading, the 
nature of the duty on which they are to be employed. Tho nature of the labor of convicts working out>.ide tho jail differs 
every day, and the tickets also are changed every week, as well as tho convicts allotted to each burkundaz. Thus are 
prevented the fulfilment of any previous arrangements between convicts and their friends to meet at jiarticular spots, and the 
power of selecting particular duties of an easy nature ; and a system of more equal distribution among all the convicts of hard 
and easy labor is in operation, than obtained when the convicts and their burkundazes could arrange among themselves 
to proceed to chosen employments. These tickets are ro-dolivered to tbe darogah on the return of tho burkundaz and his 
assigned convicts in the evening. At the end of the week the original tickets are brought for my signature, which gives ma 
an immediate opportunity of observing, by a glance at their contents, if any favoritism has been shewn in the distribution of 
labor .’—•Conviots sentenced to hard labor are thus distributed to their several duties. Previous, however, to leaving the 
jail, each convict neatly folds up his blanket f this may appear a small matter to mention, but it has been adopted as a 
measure of economy to obviate the wear and tear of the convict's blanket, which obtained when his lotah, thalee, and other 
properties were tied up by the four corners, as well os to prevent the concealment of unauthorized acquisitions) and puts it 
into a recess fixed in a shed erected for this purpose. This shed is lined with racks, ou uhich are marked numbers from one 
to the corresponding number of prisoners in jail, each recess of the rack being supplied with a wooden ticket corresponding 
with the number stamped upon tbe recess. On placing his property in one of these recesses , each convict receives tho ticket 
of that recess in lieu, and proceeds to labor. On hb return from labor, be presents that ticket to on ofiicer appointed to the 
duty, and receives back his own property in the condition in which ho left it in the morning. — Prisoners without labor are 
thus for treated, with the exception of assignment to any particular burkundaz, in the sumo manner. When 1 arrived hore> 
they were in the habit of proceeding, on the recommendation of the civil surgeon, to take exercise in one of the alleys, 
between tbe ipoer and outer walls of the jail, but without order and in noisy conversation. I adopted the plan of marching 
them out of their ward, and of making them take the same quantity of exercise, namely, for two hours in the morning, and 
one hour in the evening, in single file, and strict silence. —The female convicts have been a subject of some trouble and 
anxiety. When I joined the district they underwent little labor and had much freedom ; they wore jewels and what clothes 
they pleased ; and were shut up in their wards neither day nor night. One had a parrot, another a shamah I But with tbe 
assistance of silence and solitary confinement, as the punisliment of misconduct, and the adoption of a colored costume 1 
have subdued in some degree a system of insubordination ; and with the exception of stealing ottah, which they are constantly 
discovered in concealing about every part of their persons, 1 j have few offences among them which require punishment."— 

Ewtr^from report qf Mr, T. P. Woodcock f Magictrate o/ Allahabad, circulated by Bengal Oovt, March Ut, 1845. 
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officer of the jail guard, are to be held responsible for the due observance of such rules, or for 
the immediate report of any breach of them to the magisti'ate. Jail rules, sect 9, para. 4. 

Rnie« prescribed 2603. All orders and regulations relating to the interior economy of the jails, the duties 

by magistrate to be j 

translated and hung of the lailor, liis officers, and the military guard, are to be translated into the native languages, 

up in the jail. ** , /. i i i i i . • 

and copies made of the same, and hung up on a board, in a conspicuous part of the jail, in the 
jailor’s apartment, and in the guard-room, for general information. Jail rules, sect. 9, para. 30* 
Jailor not to de. 2604. In the absence of the jailor, the magistrate may authorize his naib to perform 
•wfSottt orders the duties of that officer ; but without the authority of the magistrate the jailor is not to 
delegate his personal duties to his naib, or to any other person. Jail rules, sect 9, para. 17. 


Weekly inspoc- 2605. On Sunday morning the burkundazes will all attend as usual, and be mustered, 

the ^iiorand native the darogah will examine every prisoner, and certify in a book to the following 

points : — 1, that the irons of every prisoner are secure and clean ; if not that they have been 
made so ; — 2, that every working prisoner in irons has a pair of leather gaiters ; — 3, 
that he has his numerical ticket ; — 4, and his authorized quota of working utensils, cloth- 
ing, and bedding ; and that they are clean and in good order ; — 5, that his head and face 
have been shaved. The native doctor is to report that he has examined every prisoner, 
and has withdrawn every one sick, weak, or wounded with irons, or affected with scurvy, for 
the purpose of admission into hospital, or placed them in the infirm gang, as the civil surgeon 
may deem expedient. A list of prisoners who have transgressed the rules, or have been so 
removed by the native doctor, is to be presented on Monday morning to the magistrate and 
civil surgeon for orders. C. O. Insp. Prisons, jP. No. 5, July 1, 1847. 

Daily reports to 2606. Tlio jailor and native doctor are to furnish the magistrate on the opening of the 
court with daily reports in English (filled up by an English writer from similar statements kept 
in the vernacular by those officers) of the prisoners in jail and in the hospital in annexed forms 
(a and b), with any modifications that may be suggested by experience. C. O. No. 134 of vol. 1. 


Daili/ report of prisoners in the jail of zillah , for the month of 



Nizamut Adawlut. 

Sessions Court. 

Magi strats. 

1 

Perpe- 

tual 

impri- 

son- 

ment. 

Ditto 

tempo- 

rary. 

Securi- 
ty re- 
quired. 

Referred. 

Tem- 

porary 

impri- 

6on- 

ment. 

Securi- 
ty re- 
quired. 

Mad. 

Post- 

poned. 

Tem- 

porary 

impri- 

son- 

ment. 

Securi- 
ty re- 
quired. 

1 

Com- 

mitted. 

To be 
tried. 

De- 

wanny 

prison- 

ers. 

TotaL 


















Daily hospital report for the month of 


Date. 


Fatientf brought in. 


TotaL 


Died. 


Discharged. 


Remaining. 
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2607. All orders for receiving prisoners into the jail, and for their final discharge, orders for receir- 
are to be signed by the magistrate or his assistant, and addressed to the jailor. Jail rules, ing pn^soneri?**^ 
sect. 9, para. 6. 


2608. The prisoners, on their being lodged in the wards in the evening, and on tlieir 
being taken out in the morning, are to be counted over by the jailor or his deputy. Jail 
rules, sect 9, para. 7. 


Prisoners to be 
counted )>eriodical- 


2609. At the time of locking up the prisoners, the working tools used by them are to Tools to be collect- 
be carefully collected and counted, and then deposited during the night in a place of safety feearU’To ^be^ilLdo 
without the jail. Sufficient search is also to be made, to prevent the concealment of any 

weapon or implement about the persons of the prisoners or in the jail, whereby the prisoners 
might injure one another, or be enabled to effect their escape. Jail rules, sect. 9, para. 8. 

2610. The jailor every morning and evening, at the opening and shutting up of the Jailor to visit every 
iail, is to visit personally every part of the jail, and carefully to inspect the windows, walls, luoruingaud even, 
doors, and gratings, in order to discover any attempt to cut the iron bars, or to undermine 

the walls of the jail. Jail rules, sect. 9, para. 9. 


2611. After the prisoners are locked up for the night, the keys oftlio wards are to be Keyiof the wards, 
lodged with the jailor, if present ; or if absent, with his deputy. Jail rules, sect. 9. para. 16- 


2612. In jails with a chappa roof if a light is necessary, it should be placed under Precautions 
the immediate inspection of the sentry; and magistrates should use all practicable precau- “8:®**“*^^* 
tions, consistent with the health and reasonable comforts of the prisoners under their charge, 

to prevent the occurrence of fires. C. O. No. 258 of vol. 1. 

2613. The practice of chaining prisoners at night to a massive iron chain is both 

objectionable and unnecessary in regularly built jails, and is to be discontinued in all such p”** 

jails. C. O. Govt, Bengal^ No. 494, Feb. 26, 1852. 

2614. The practice of keeping the batten doors and shutters of the wards closed at 
night is a cruel and useless precaution against escape, whenever the doors and windows are 
secured with iron grating ; and it is therefore prohibited. The prisoners should always have 
the means of opening or closing the shutters at will, and the latter should be pierced with 
open work in the upper planking, so as to admit fresh air into the wards, when the shutters 
are closed, during cold or rainy weather. C. O. Govt. Bengal^ No. 556, February 25, 1846. 

2615. As far as it is practicable, and consistent with safe custody, the close confine- 
ment of prisoners in their wards at night is to be restricted to those whose cases are under 
reference to the court of nizamut adawlut ; to convicts under sentence of perpetual im- 
prisonment; and to other persons of notorious bad character. A discretion may further be 
exercised by the magistrate, in the confinement of prisoners whose trials are under reference 
to the nizamut adawlut, by exempting from the above restriction any prisoners whose close 
confinement may not appear necessary for their safe custody. C. O. No. 205 of vol. 1. 

2616. In all such cases the magistrate is to adopt such precautions as are necessary for 
ensuring the primary object of the safe custody of the prisoners. C. O. No. 145 of vol. 1. 

2617. A question having arisen as to whether the sepoys of government employed on 

duty at the jails should be required to guard the prisoners when token out to ease themselves, certain duty. 




Ventilation of 
wards at night. 


Certain prisoners 
need not be con- 
fined to the wards 
at night. 


Precaution to be 
used in such cases 
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the honorable the vice-presideut in council was pleased to determine^ tliat the sepoys of the 
regular battalions should be exempted from the duty above mentioned C. O. No. 69 of vol. 1. 

2618. No buildings are to be erected within the walls or boundaries of a jail, but 
er!^not*^to^be^i5* such as are authorized by government No prisoner is to be allowed to possess, or have 
priva^dweiir^ access to, an}' private dwelling in the vicinity of the jail ; nor are the families of any one 
of the prisoners to be permitted to erect dwellings nearer to the jail than the magistrate may 
judge proper. Jail rules, sect. 9, para. 18. 

Friends of pri- 2619. The wivGS and other female connections of the prisoners are not to be permitted 

floaers not to bo ^ * 

aUmittod. to enter the jail. Jail rules, sect 9, para. 20. 

Rules for the 2620. Bule 1. In all cases of female convicts who may, at the time of their couvic- 

dlsposalofthechil- ^ ^ . . 

dron rouvict tjon, have children at the breast, or to whom children may be born whilst in confinement, 
such children need not be separated from their mothers until they have attained the full age 
of two years. When a child arrives at two years of ago, it must, at once, be removed from 
the jail. Rule 2. No child which has attained the age of two years at the time of convic- 
tion of the mother, is, on any consideration, to be permitted to become an inmate of the jail. 
Rule 3. In all the cases above mentioned, the magistrate must cause diligent enquiry to be 
instituted regarding the relatives and near connections of the convicts, in order that the chil- 
dren may be made over to them during the incarceration of the mother. Rule 4. Should 
the relations of the children be entirely destitute, and unable to support them, or should the 
magistrate fail to discover any persons sufficiently near of kin to take charge of them, he 
will select trustworthy persons to whom ho will consign them, and see that they are brought 
up to habits of industry and labour. C. O. Insp. Jails, L, P, No. 53, October 2, 1856. 

2621. No prisoner is to be allowed to keep a shop in the jail, or its vicinity. Jail 
rules, sect. 9, para. 19. 

2622. The moodies who supply the convicts with food, are to execute an engagement, 
binding themselves to the performance of such conditions, as the magistrate may consider 
proper, to prevent frauds and abuses. A copy of this engagement is to be fixed up in the 
guard-room, and in a conspicuous part of the jail ; and the jailor is to see that these con- 
ditions are punctually fulfilled, or report to the magistrate any departure from them. The 

examine wel^-ht scales, weights, and measures used for articles supplied to the prisoners, are to be regularly 
inspected by the magistrate, at least oiico in every quarter, and as much oftener as he may 
judge proper. Jail rules, sect. 9, para. 21. 


Prisoners not to 
bhops. 


Knpairt'monts to 
bo nijido with 
moodies. 


Guards for m{vo- 
dies. 


Intoxicating li- 
quors pruhibicod. 


Sale and barter, 
&r. prohibited. 


2623. A sufficient guard is to be stationed with the moodies at the time of their supply- 
ing articles for the prisoners, for the protection of their property. Jail rules, sect. 9, para. 22. 

2624. Intoxicating liquors and drugs are expressly prohibited by the circular orders 
of the nizamut adawlut, under date the 23rd of April 1805, from being admitted into the 
jail; and the officers of the jail are to he careful to enforce a sU-ict observance of this 
prohibition. Jail rules, sect. 9, para. 23. 

2625. The prisoners are not to be permitted to give any money, or to give, sell, or 
exchange any property whatever to any person attached to the jail, or any public officer of 
whatever denomination. Jail rules, sect. 9, para. 24. 
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2626 . In all cases of suicide among the prisoners in the jail, an inquest is to be held Prisoner? com- 

on the body, and an inquiry made into the circumstances of the case, with the view of suicide, 

ascertaining what cause may have led to the commission of the act ; and the result of such 

inquiry is to be regularly reported to the Qnspectorj. C. O. No. 157 of vol. !• 

2627 . A register is to be kept of the wards of the jail, in the form annexed, showing the of 

cubic contents of each, and the number of prisoners daily under confinement It must be 
carefully kept up, and should be inspected daily by the magistrate. 

Lock up register^ 



Class of Pri- 
soners. 

Civil and Criminal Jail. 

Cei ls. 

Hospital. 

1 Totau 

1 

Total under confinement. 

No. of prisoners secured in stock; 
wrd ebuns at night. 

Prisoners with labor and 
irons. 

Ditto ditto. 

Ditto ditto. 

i 

s 

a 

Prisoners under exami- 
nation. 

Civil and revenue prison-| 
ers. 1 

1 

-5 

C 

i 1 

£j 

7 

£ 

0^ 

c 

9 

•c 

.2? 

ce 

8 

Prisoners for life. 

ditto. 

' 


1 

j 



Male. 

Female. 

j Within the walls of the 

1 jaiL 

(Tv 

be 

c 

& 

o 

c| 

1 

bJL 

on 

K 

rt 


No. of ward. 

1 

2 

3 

4 

5 

6 

9101 

1 

n 

12 





13 

14 15 

[ 


Cubic capacity. 

























Capable of 
containing. 













1 












ii 

CS 

Q 

1 

2 

3 

4 

5 

6 

7 

Containing 
each night. 

1 

I 








I 










1 

1 

1 

1 

j 





C. O. Insp. Prisons, W. P. No. 5, July 1, 1847. 

2028. The magistrate is authorized and enjoined, whenever the number of prisoners is 0^®***cpowd- 
greater than can be conveniently accommodated in the proper jail, to hire without previous Mai^str^*how 
application to government any suitable buildings which may be procurable, or to accommo- ^ proceed in such 
date a portion of the prisoners in tents or boats, or to incur such expense as may be necessary 
to provide in any other manner for the temporary shelter and safe custody of the prisoners. 

On such occasions, the magistrate is forthwith to report the arrangements he adopts for the 
information of government, explaining at the same time the cause of any sudden augmen- 
tation in the number of prisoners which has rendered such temporary arrangement necessary. 

C. O. No. 285 of vol. 1. 

2629. Serious consequences have, hi some instances, been experienced from a want of mc^utraietn^w^ 
proper attention, on the part of the magistrate, to the crowded state of the jails. A ma- 

6 c 
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Session judg^ 
may authorize con- 
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building^. 
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KuIcr for the n‘'0 
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precautions aguiubt 
fire. 


Medical inspec- 
tion ul. 


Prisonpis slopp- 
ing without the j.iil 
how to bo secured ; 
precautions ugain>»t 
fire. 


gistrate cannot bo justified in crowding together a greater number of prisoners than the 
place of confinemeut will conveniently hold. His duty, in regard to prisoners in his charge, 
is to detain them in custody according to law ; and every pain ho inflicts on those persons, 
beyond that wliicli is required bylaw, is illegal punishment, C. 0. Nos, 114 and 165 of 
vol. 1 ; and No. C8 of vol. 2. 

2630. In such case the session judge is at liberty to authorize the construction of 
kutcha buildings for the custody of the surplus prisoners ; but those only, whose terms of 
imiirisomnent do not exceed six months, should be confined in such temporary buildings. 
A report is to be made to government on every such occasion. C. O. No. 74 of vol. 3. 

2631. All prisoners removed from jail for the purpose of being employed upon any 
public work at a distance, which renders their return to the jail at night impracticable, are 
to bo provided with tents or pals made of tat -puttee, unless a building of less inflammable 
materials can bo procured. The number of prisoners in each pal is never to exceed 20* 
The size of the pals shcukl not be less than 20 feet by 12. The pals are invariably to be 
jiitclied parallel to each other at a distance of not less than 4 yards apart, and not in a conti- 
nuous line. The bolchain, wliich is passed through the rings of the prisoners’ fetters, must 
be of sufficient length to admit of its being continued beyond the pal at each end, so that 
the padlock, by which it is secured, may bo accessible to the guard even though the tent 
should bo on fire. Tho ridgepole should be supported upon two poles inclined to each 
other, in lieu of a single upright pole, in order that the whole of the prisoners might leave 
the tent ill a body, without being disconnected with each other, in case of fire. Every pal 
is to be provided with a lantern, which is on no account to bo opened within the tent. The 
expense is to be defrayed by the local committees, and charged against tlie work on which 
the prisoners are employed. C. O. Insp. Prisons, JV, P, No. 35, April 6, 1853. 

2632. Every outlying gang should be visited by the civil surgeon once a month, or 
by th<5 native doctor once a week, or brought into tho station for inspection on the last day 
of every month. No prisoner sliould be detained in the hospital of an outlying gang for 
more than 48 hours. 0. O. Insp. Prisons, W. P. No. 5, July 1, 1847. 

2633. Every evening at sun-set, the whole of the convicts on tlie roads, without dis- 
tinction, are to be secured with a chain passe 1 through tlie ring of their fetters, and fasten- 
ed on the outside of tho hut or tent with a padlock ; but more than ten, or at the utmost 
twenty convicts are not to bo secured with the same chain. The chain is to be made light, 
and put througli the fetters whilst the prisoners are standing, in such a manner as not to 
prevent their moving together with facility on an alarm of fire. Tlie hut or tent in which 
the prisoners are confined at night should also have a convenient number of doors for 
their speedy removal in tho event of fire ; and every precaution should be taken to prevent 
so serious an accident, especially by using lanterns to inclose any lamps that are kept 
burning or occasionally lighted during the night. The sentries at each relief are to 
examine the state of locks and chains, and ascertain that they are not filed or loosened. 
Jail rules, sect 9, paras. 33, and 34. C. O. No. 183 of vol. 1. 
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2634. Separate apartments in the jails are to be allotecl for the following descriptions 
of prisoners* : — 

Prisoners under sentence of death. 

Prisoners sentenced to confinement by the sessions court or the nizamut adawlut 
[or by magistrate for heinous offences]. 

Prisoners committed to take their trial before the sessions court 

Prisoners sentenced to confinement by the magistrate for petty crimes or misde- 
meanors cognizable by liim [i. e. under the powers first conferred on magis- 
trates in this regulation]. 

And as the crimes proved or alleged against the second or third description of prisoners 
must bo of different decrees of atrocity, the magistrates are required to separate those 
found guilty or accused of heinous crimes from tliose convicted of or charged with crimes 
of less magnitude. They are likewise to separate the male from female prisoners, so as to 
prevent their having any communication witli each other ; and tlic rules fur keeping apart 
the several descriptions of the former arc applicable also to the hitter. The magistrates 
are farther enjoined to endeavour to prevent drunkenness, gaming, and other immoralities, 
being practised in the jail. Beiig. Reg. IX. 1793, sect. 21. Ced, Froo, Reg. VI. 1803, 
sect. 21. 

2635. A similar distinction should bo observed In the employment on the public roads, 
or other public works, of prisoners sentenced by the magistrate and of those sentenced by 
tlie courts of session. C. O. No. 45 of vol. 1. 

2636. -The difibrent wards of the jail are to be appropriated, as far as may be practi- 
cable, to the particular descrii)tion3 of prisoners who arc required to bo kept separate under 
the above rules. Tlie different classes of prisoners are on no account to be permitted any 
intercourse : and the magistrates arc required to be particularly careful that persons in con- 
finement for examination bo never imprisoned in the same ward with prisoners under sen- 
tences of punishment. Jail rules, sect. 9, para. 15. 

2637. All prisoners detained in custody for security only, more especially such as are 
not confined as notorious robbers’ or on suspicion of robbery, arc to be kept, as far as pos- 
sible, distinct from prisoners convicted of specific offences. C. O. No. 116 of vol. 1. 

2638. All prisoners exempted, or declared entitled to exemption from labor on pay- 
ment of a fine, under cl. 1, sect. 3, Reg. II. 1834, are to be kept sej)arate, as far as practica- 
ble, both in and out of the jail, from convicts under sentence of labor in irons ; and magis- 
trates, and superintendents of prisoners, and their subordinate officers, are to be careful to 
prevent all communication between the two classes. Reg. 11. 1834, sect. 3, cl. 2. 

263d. The object of classification is to keep together, as much as possible, convicts 
who have been guilty of the more degrading and disgraceful crimes, as distinguished from 
those whose offences involve a less degree of moral turpitude, or imply no criminal habit, or 
deliberate indulgence of malignant passions. These two leading classes are to be again sub- 
divided, to the extent attainable, first, into those whose term of imprisonment exceeds 


Classifica- 
tion of pri- 
soners. 

How to be class* 
od in jail; 

Seepage 475. 


and at work. 


N o intercourse to 
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Security prison- 
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or JAILS. 


Particular atlrn- 
tum tu be paid to 
these rules. 


Cleanliness# 

Jaul buildiugs. 


Objects to bo 
ipecially attend(>d 
to» to keep juiU 
healthy. 


or falls short of a year, and secondly, into the separation of the criminals according to the 
greater or less enormity of their crimes. The subjoined list points out the mode in which 
these principles may be applied, wherever practicable. 

Class I. Subdivision 1. Dacoity; highway robbery; burglary; theft with violence 
or other aggravating circumstances ; theft of children. Subdivision 2. Cattle theft ; simple 
theft ; receiving stolen goods, except where the parties are notoriously connected with rob- 
bers or thieves, in which case they would be placed in subdivision 1 ; bad livelihood. Sub- 
division 3. Forgery ; perjury ; breach of trust ; rape ; adultery. Sub-division 4. Malicious 
maiming, or injury; brutal or aggravated assaults, os in the case of a husband ill-treating 
liis wife upon slight provocation. 

Class 11. Sub-division 5. Culpable liomicide ; affray with homicide ; simple affray ; 
aggravated assault; and generally all grave offences against the peace or person arising out 
of some fancied point of honor, or prompted by feelings of anger without premeditated malice, 
such as would require their being ranked with sub-division 4. 

Classification is to be regulated on the principle shown in this list ; but the magistrate 
may modify it in special cases, as e, g. where persons of notorious bad character are confined 
for petty offences, and vice versd^ recording reasons. Outlying gangs must consist of prison- 
ers sentenced to short periods only, and each gang must be composed of prisoners permitted 
to associate under these rules. C. 0. Insp. Prisons, W. P. No. 41, February 4, 1854. 

2640. The magistrate must at all times pay particular attention to the important 
object of separating the prisoners as directed above, and the session judge should see that 
it is observed. C. O. No. 98 of vol. 1. 

2641. The jail should be erected on a high and dry site, the floor to be well raised 
from the ground, with flues underneath, to keep the wards dry ; and the walls of the wards 
should be lofty. Ventilation is a point of such vital importance, that every measure wliich 
can be adopted should be carried into effect; for, in proportion to the purity and airiness of 
the wards, will be the hejilth of the convicts. There should therefore be ventilators in the 
upper part of the wall, and spacious iron-barred openings on tlie ground floors, with an 
unconfined area on the outside. The privies should be exterior to the w^alls of the wards ; 
and a corridor or passage sliould lead from the ward to the privy, with a wooden door at 
the entrance; and in the side walls of the privy should be open spaces secured with strong 
iron bars. A quantity of lime should be daily allowed for their purification.(«) C. O. 
No. 145 of vol. 3. 

2642. Magistrates are at all times to see that accumulations of filth, rubbish, and rank 
vegetation are at once removed from the jail by convict labour ; and that stagnant tanks, 
jheels, ditches, and garbage in the vicinity of the jail are cleansed or removed. The 
utmost attention is enjoined to the ventilation of the wards, the state of the privies, the 
avoidance of over-crowding at night, the cleanliness of the clothes and persons of the prisoners, 

(o) C. O. Govt. Bengil, No. 1780, September 24, 1851# recommencU the use of cook.room charcoal in cleaning jail 
privies and drains. 



BOOK II. — CHAPTER VI. — SECTION II. — JAIL DISCIPLINE. 


489 


their food and drink, the hours at which their meals arc taken, and the nature and 
amount of the work performed by them. In the event of the actual outbreak of cholera, the 
prisoners should be at once removed to pals, and encamped in the most healthy spot that can 
be selected, with reference to their safe custody. All jheels, stagnant pools, and collections 
of decayed animal or vegetable matters, should not only be avoided, but care should be 
taken that the camp is not placed on the lee-side of any such place. The most scrupulous 
care should be exercised in the sanitary arrangements of the camp, and its immediate vici- 
nity. The ends of the tents facing the prevailing winds should be closed at night, and the 
prisoners should not be exposed to dews or exhalations of any kind, between sunset and 
sunrise. The walls of the jail-wards should be white-washed, and a portion of the 
prisoners removed into them as soon as the disease begins to yield. The darogah, and 
all guards on duty, should be warned to report immediately all cases of sickness that occur ; 
and the prisoners themselves should be enjoined to make known any appearance of 
diarrhoea at once, as affording them the best chance of not falling victims to the disease. 
C. O. Insp. Jails L. 1\ No. 30, December 26, 1855. 


Management 
>^hou cholera is 
preaeut. 


2643. The military board have authorized the white-washing of jail-wards once in 
every quarter if necessarj’’, and oftener on emergencies, on a written apjilication to that effect 
being addressed by the officer in charge of the jail to the executive engineer of the division. 
The officers having charge of jails will therefore be held responsible for their being kept in 
pure and cleanly condition ; and prisoners should be prevented as far as possible from defil- 
ing the walls. C. O. Nos. 167 and 170 of vol. 3. Jail rules, sect. 7, para. 1. 


Wards to bo 
white-washed once 
in every quarter, or 
oftener. L, P. 


2644. The floor of every ward, be it stone, brick, plaster, or mud, is to be leeped’ Floors and walls 

... , ^ to bo leeptd onco 

to the thickness or halt an inch by the cooks of messes, or prisoners set apart for this duty a week. iv. p. 
once a week, a walk being left unleepcd of two feet down the centre when the width of the 
ward is less than 16 feet, and a three feet walk wlien the ward is more than 16 feet wide. 

The walls of every hospital and ward should be first carefully scraped and tlien leejied with 

fine potter’s clay once a week, to the height of six feet No charge on account of white white washing not 

wasliing will be authorized without previous sanction. C. O. Insp. Prisons, W. P, No. 5, 

July 1, 1847. 

2645. As the most serious' consequences may be experienced from want of due at- officer in charge 
tention to cleanliness in the wards, the government will hold any magistrate highly repre- 

hensible, who is inattentive to this important part of his public duty. C. O. No. 107 of 
vol. 1. 


2646. The most advantageous plan for providing means of daily ablution to the pri- Daily ablution of 
soners, is that of a good sized tank in the immediate neighbourhood of the jail, but outside 
the walls. The practice of bathing within the walls in the well from which water is drawn 
for drinking is open to objection, on account both of its impairing the quality of the water 
for drinking, and of rendering the inside of the jail wet and dirty. A tank should be dug 
120 feet square and 10 feet deep, which would be large enough for the purpose, and would 
retain water throughout the year. But whenever difficulties still remain for procuring the 
means of ablution for the prisoners in the vicinity of the jail, it is almost always practicable 

G D 
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to allow them these means during the interval from labor, which they enjoy in the middle of 
the day. C. O. No. 161 of vol. 3. 

2647. As further connected with the health of the prisoners, the importance of pro- 
viding means for their more frequent ablutions and greater personal cleanliness is worthy of 
notice, as exemplified in the salutary effect produced on the health of the Cawnpore convicts 
from the permission given them to bathe in a tank adjacent to the prison. The attention of 
the magistrates is directed to this subject. C. O. No. 88 of vol. 3, para. 7. 

2648. It is the particular duty of the jailor, and deputy jailor, and other oflScers of the 
jail, under such rules and orders as arc prescribed by the magistrate, to prevent the water 
in the wells from being polluted. Jail rules, sect. 7, para. 3, 

2649. The linen of the prisoners is to be regularly washed at stated periods. Jail 
rules, sect. 7, para. 2. 

2650. Magistrates arc competent to undertake all minor work, not requiring skilled 
iaboiir, in the repairs and alterations of jail buildings, under the immediate sanction of the in- 
spector of jails. Such work is to be executed by them, and not by or through the executive 
officer. The government has ruled [April 28, 1856] that it is not necessary that ‘‘the exe- 
cutive officer should be called on for estimates of any ordinary brick and mortar work, or white- 
washing, or carpenter’s work, or earth-work, required in jails, when the cost of the work does 
not exceed rupees five hundred, as the magistrate ought to have sufficient information regard- 
ing local rates and prices to enable him to tost an estimate prepared by the jail darogah, or any 
other of his subordinates.” But a report is to be made to the inspector of jails, whenever 
skilled assistance is needed in any work of difficulty. Magistrates are also required to 
report to the executive officer of the division any material alteration in, or any addition to, 
the jail buildings, so as to give that officer an opportunity of inspecting the work while in 
progress. And on the completion of such work they are strictly required to report the 
same to the executive officer, in order that the necessary entry may be made in the books 
of the department of public works, C. O. Insp, Jails, Z. P. No. 42, May 9, 1856 ; and 
No. 5, June 21, 1864. 

2651. In all cases of repairs, alterations, or improvements in jails, convict labour when 
available is to be preferred to free labour. In estimates submitted for works, a small column 
is always to be given, showing the cost of the work with free and with convict labour. 
When the employment of convicts is deemed impracticable, the magistrate is to state his reasons 
for so thinking at the foot of the estimate. C. O. Insp. Jails, Z. P. No. 16, November 8, 1854. 

2652. Special reports of works in progress in jails are to be made to the inspector by 
magistrates, where there api_)ears to be any unnecessary delay in carrying out the work 
entrusted to an executive officer. C. O. Insp. Jails, Z. P. No. 13, September 2, 1854. 

2653. Officers in charge of jails are competent to incur charges for the following 
items without the previous sanction of the inspector : — 

Clothing, half-yearly. 

Blankets, annually. 
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White-washing, quarterly. 

Contingent guard over working prisoners. 

Prison rations and cooking pots. 

Hospital and extra diet. 

Ditto bazar medicines. 

Oil for jail. 

Iron and charcoal for making or mending tools and fetters. 
Baskets. 

Brooms. 

Ropes. 

Dhoona. 

Sajimati. 

Kh^r. 


The fortnor once in six; months, or the latter one 
in the year. 

If there arc no barbers amoni; the prisoners. 


f These articles are tho only expense allowed for washing, which is to be 
7 done by the prisoners. 

Gumlahs for privies. 

Mats or t&t-p&t for bedding. | ? 

Shaving expenses by contract. 

Leather mozahs. 

Funeral expenses. 

All minor work, such as extra white-washing &c., is to be done by them under the 
sanction of the inspector, instead of through the executive engineer. In carrying out such 
works it is necessary only to engage a competent rajmistry, if there should not be one 
amongst the prisoners. No repairs or alterations, coloring, or painting, arc to be done to 
jail buildings, by the officer in charge, or the executive engineer, without the previous sanc- 
tion of tho inspector. Propositions for additions and alterations to jail buildings are to be 
decided upon between the inspector and the local authorities on each jail being visited ; and as 
he is required, if possible, to visit every jail at least once a year, there is no necessity for tho 
magistrate to send in propositions for trifling additions at any other time. It is, however, to be 
distinctly understood that whenever such propositions for additions, alterations, petty repairs, 
&c., are sanctioned by the inspector during visitation or in writing, it will still be necessary 
for the officer in charge of the jaiLto submit an estimate for sanction in the annexed form. (a) 


(a) 


Estimate of the probable expense of making 
in the 


Jail. 



With lured 
labor. 

With C 
lab 

Convict 

or. 

10,000 

20 Mds. 

1 Wall 40 X 6 X li 

20 

0 

0 

16 

0 

o 


10 

0 

0 

6 

0 

o 


1 

0 

0 

0 

12 

0 

JU „ 

100 

10 

100 

10 

CooUes at 2 anna, ^ available, | 

Mistries at 8 annas each ) 1 

Coolies at 2 annas each 1 in case convicts are not avail- i 
Mistries at 8 annas each $ able, C 

12 

5 

0 

0 

8 

0 

0 

0 

0 

0 

0 

0 

0 

0 

12 

5 

0 

0 

8 

0 

o 

o 

o 

o 


Total,... 





- 



^The labor of prisoners must not be charged for ; and in ease of materials being supplied from thlc 

manufacturing department care should be taken that the sum charged for them is exactly that at which they sell 
in the basar When tho labor of prisoners is not available that fact should bo noted at the foot of the estimate. 
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Sanction of go* 
vernment, if requi- 
site, must bo ob- 
tained before hand. 


It must be remembered that prison labor is to be employed in all cases when practi- 
cable. When works, undertaken under sanction obtained as above indicated, have been 
completed, a bill is to be submitted to the inspector for audit The civil auditor and ac- 
countant will not pass accounts without such audit C. O. Insp. Jails, L. P. No. 41, April 
30, 1856 ; No. 8, July 26, 1854 ; and No. 14, September 9, 1854. 

2654. If the proposed charge should be greater than the inspector is authorized to 
pass, the sanction of government must be obtained before the charge is incurred. C. O. 
Insp. Prisons, IF. P. No. 19, January, 1849. 


SECTION III. 

OF MEDICAL MANAGEMENT AND HOSPITAL. 


Civil «!nrc:con to 
inspect and 

report 


2655. The civil surgeon is to inspect once a week, at uncertain intervals by day or 
night, all the jail wards, cells, and yards, grain, and food ; informing himself of the number 
of occupants of each ward or cell ; and is to report on the reverse of the monthly casualty 
statement to the following effect : — 


No. and date of Civil Surgeon’s inspection of jail 
wards and prisoners, 

! 

General health 
of the prison- 
ers. 1 

Quality and 
quantity of 
the food sup- 

State of the jail with 
regard to cleanli- 
ness, crowding, and 

Date of 

No. of prisoners. 


plied. 

ventilation. 

inspection. 

Inspected. 

Withdrawn. 





Duties of tho 
medical oiHcor. 


Duties ou ap- 
poiutment. 


appending such remarks as ho may deem necessary; removing such prisoners as may require 
his aid to the hospital or infirm gang; and immediately calling the attention of the ma- 
gistrate, either by letter or in tho order book of the jail, to any irregularity that may 
liave come directly or indirectly to his notice. 0. O. Insp. Prisons fF. P. No. 5, July, 
1847. 

2656, Rule 1. The duty of the medical officer in charge of a jail embraces the consi- 
deration of every matter connected with the health of the prisoners, their treatment in 
hospital when sick, the regulation of their diet, clothing, work, and punishments, so far as 
they are concerned in the maintenance of their health ; and in general every thing connected 
‘ with the hygiene of the jail and its inmates. In all these matters he acts in immediate sub- 
ordination to the magistrate or other oflScer in charge of the jail. Ruk 2. The medical 
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officer, on being appointed, is to make himself thoroughly acquainted with the regulations of 
the prison to which he is attached, and its various details. Rule 3. He is to visit every 
part of the prison once at least in every week, and oftener in times of great sickness, or when 
epidemic disease exists in the district or station ; and is to enter in his journal the result of 
such inspection, recording any want of cleanliness, drainage, warmth, or ventilation, any bad 
quality of the provisions, any insufficiency of clothing or bedding, or any other cause which 
may effect the health of the prisoners. He is to ascertain that the water is pure and whole- 
some, and that there is an abundant supply for drinking, cooking, and washing. He is 
especially to note all defects of drains, privies, and the conservancy arrangements generally 
of the jail. He is twice each week to see every prisoner whether criminal, civil, or await- 
ing trial. The result of all his examinations is always to be recorded in an easy form for 
reference and inspection. Rule 4. He is to keep a journal in which he will enter the date 
of every visit with any observations connected with the performance of his duty. This jour- 
nal is to be kept in the jail for the information of the magistrate and the inspector of jails. 
After each visit of the surgeon it is to be sent to the magistrate for the immediate issue of 
such orders as that officer may find it necessary to pass. Rule 5. The surgeon is personal- 
ly to examine every prisoner on the day of his arrival at the jail, or at latest on the following 
morning. lie is to record in a special register in the printed form appended, the name, ago, 
state of health on admission, weight, and any disease of importance to which he may have 
been subject, of every prisoner. lie is likewise to indicate liis opinion as to the class of labor, 
on which the prisoner may be employed with special reference to his state of liealth on ad- 
mission. Ho is also to record the prisoner’s state of health and his weight on discharge ; or, 
in the event of his death, to state the date of his decease, and the disease of which he died, 
with the number in the record of fatal cases, in which detailed particulars regarding his death 
may be found. The number of every prisoner in this register is to correspond with his jail 
number ; so as, in the case of all fatal cases, to render it easy to trace the history, crime, and 
all particulars connected with the deceased, which it may become necessary to know, or refer 
to, for statistical or other purposes. Rule 6. The civil surgeon is at all seasons of the year, 
as soon after sun-rise as possible, to see all the prisoners who are sick or in hospital. Ho is 
also to examine all prisoners who complain of illness ; admit those who require it to hospi^l ; 
and, in the case of those who merely need the application of simple dressings, as in abra- 
sions from fetters or other external treatment, such as does not render it necessary to send 
them to hospital, to enter in a special out-patient register such variation of the diet or work 
of the out-patient prisoners as he may consider it necessary to recommend. Tliese recommen- 
dations are to be carried into immediate effect by the jail daroi^ali, the register being daily 
submitted to the magistrate for his information and orders. When great sickness prevails, or 
the severity of cases actually under treatment requires it, the surgeon is to visit the jail as 
many times daily as may be necessary for the due and efficient performance of his duties. 
Rule 7. He is daily to visit the prisoners in separate, or solitary confinement Rule 8. He 
is to keep a regular hospital case book, in which is to be entered day by day an account of 
the state of every sick prisoner, the name of his disease, and description of the medicines and 
diet and any other treatment which he may order for such prisoner. It is not necessary to 
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fection. 
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ishea to be dis- 
charged. 
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geon necessary for 
corporal punlsh- 
ment* 


keep detailed records of trifling cases; but the leading particulars connected with all severe 
and fatal examples of disease should invariably be recorded. Rule 9. An abstract register 
shall be kept of all fatal cases of disease^ in which shall be entered, 1, the name ; 2, age; 3, 
caste or religion ; 4, profession or occupation ; 5, perguniiah and zillah ; 6, crime ; 7, sentence ; 
8, date of confinement; 9, date of decease; 10, work on which employed at the time of 
last illness, whether out-door, in-door, or as jail-servant ; or, if non-laboring, whether civil, 
criminal, or in hajut ; 11, disease, with a brief abstract of its leading characters ; 12, treat- 
ment, also in brief abstract ; 13, post mortem examination, which must be made in every case ; 
14, remarks by medical officer, should he deem it necessary to offer any on the general or 
jiarticular characters, causes, or other circumstances connected with the particular case, or 
class of cases in the event of their being due to epidemic causes. The headings from 
1 to 10 inclusive should be filled in by the jail mohurir, from the prison -register ; and 
the remainder supplied by tlio medical officer himself. When severe epidemics prevail, 
and the fatal cases are so numerous as to render it impracticable to keep detailed records, 
a few typical and well-marked cases should be selected by the medical officer for record and 
post mortem examination, in order that the general and specific characters of the visitation 
may be known and recorded. A copy of this register is to be sent every month to the 
inspector of jails, with a transmitting letter containing any remarks the medical officer may 
wish to offer. The number of each case in this register is to be recorded in the appropriate 
column of the general admission register of the jail as required by rule 5. Rule 10. Ho is 
to keep a special record of all cases of cholera, whether sporadic or epidemic, according to 
the form of register supplied. A copy of this is, at the end of every month, to be transmitted 
to the inspector of jails. Rule 11. Ills attention is to be directed to the scale of diet on which 
each prisoner is placed, and he has a discretionary power to recommend the increase, dimi- 
nution, or change of the food, when required by the constitution and the state of health of 
any particular prisoner. He has the same discretionary power with reference to the diet 
of prisoners in the extremes of youth and old age. It is a rule that diet is not to be made 
an instrument of punishment, such as can tend to the injury of health; but this is not to 
prevent the magistrate from putting a refractory prisoner on reduced allowance, or a coarser 
kind of diet, where the civil surgeon does not object to it. The civil surgeon is daily at 
his morning visit to examine the food provided for the prisoners in order to see that it is of 
proper quality and properly cooked. Rule 12, lie is to give directions in writing for 
separating prisoners having infectious complaints, or being suspected thereof ; for cleansing, 
disinfecting, and whitewashing any wards or cells occupied by such prisoners ; and for 
washing, disinfecting, or destroying, any infected apparel or bedding. Rule 13. He is 
to examine every prisoner about to be removed to any other place of confinement, and 
report as to his being free from malignant, contagious, infectious, or other disqualifying 
distemper, and in a fit state to be removed. Rule 14. No prisoner is to be discharged 
from prison if laboring under any acute or dangerous disease ; nor until, in the opinion of 
the medical officer, such discharge be safe, unless such prisoner shall require to be discharg- 
ed. Rule 15. No prisoner is to undergo corporal punishment, except in cases of great 
emergency, until he is examined by the surgeon and certified by him to be in a fit state to 
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receive such punishment Rule 16 . Within one week after the termination of each month. Periodical 

the civil surgeon is to submit to the magistrate, for his countersignature and remarks and auTmSr^ty.*'* 
immediate transmission to the inspector of jails, a complete monthly return of the sickness 
and mortality in the jail under his charge. Magistrates are required to report every in- 
stance, in which this rule is not strictly complied with. These returns are to be drawn up 
in the form now required for the annual report submitted to the medical board (which will 
be forwarded as usual to that authority, through the prescribed channel), and are to 
embrace every circumstance of interest or importance connected with the jail during the 
month. The annual return is to be an abstract of the monthly reports. A fair copy of all 
such reports is to form part of the regular records of the jail. Rule 17. The annual wutbTpiSted by 
returns of sickness and mortality in jails will bo printed by the inspector of jails and append- “f 

ed to his general report. C. O. Insp. Jails, L, P. No. 59, January 6, 1857. 


2657. With reference to the above rules for the medical management of jails, the follow- Surgeon’s regie- 

• /» •Til •«., prisoners on 

mg forms are required to be kept, with a view to secure uniformity and accuracy with the least admission and diss 
possible trouble to medical officers. Number 1(a) is the surgeon’s special register of persons on ^^**^®* 
admission and discharge. This requires little explanation ; yet it is an important record, as 
by it alone can be determined the extent to which the jails are responsible for deterioration of 
health, and mortality among prisoners. There can be no doubt that many prisoners, and parti- 
cularly those who are convicted in times of want and famine, whose crimes are the result of 
poverty and starvation, or who are drunken, depraved, or addicted to narcotics, take into 
the jail the seeds of the diseases to which they rapidly fall victims in confinement. For 
this the prison is in very many instances only partially responsible, and in some not re- 
sponsible at all. At present such cases are entirely unaccounted for in the returns. The 
register of the weight of a convict on admission and discharge is important in regard to the 
sufficiency or otherwise of the prison dietary, and to the influence of labour, solitary confine- 
ment, and other points connected with prison discipline upon the general health of prisoners, 
respecting all of which, up to the present time, the jail records of the lower provinces 
furnish no information whatever. The previous diseases of a prisoner can in general only 
be imperfectly ascertained from natives, yet a knowledge of them is not without interest in 
determining the most judicious and humane means of disposing of them in captivity. It is 
also of importance in ascertaining the causes of the tendency of particular classes of convicts 


(a) Surgeon^ s register of prisoners on admission to and discharge from the jail of 
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to scurvy, tuberculous cachexia, and the intractable forms of jail dysentery and diarrhoea,* 
regarding which our knowledge is at present imperfect and defective. For the present, and 
until a sufficient number of properly constructed weighing machines can be furnished, in those 
jails not already provided with them the weighing of convicts may be omitted. Number 2(6) 
Mortauty state- is the mortality statement of the jail. Its advantages and necessity are so obvious, 
as to need no further mention. The briefest outline of the course and symptoms of 
the disease, of the general indications of treatment, and of the post mortem appear- 
ances, is all that is required. The first ten heads of information can be filled up 
in the jail by the mohurir ; the remainder will not occupy much of the time of the 
surgeon. For facility of transmission and record, this return will be best kept on loose 
sheets, which can afterwards be stitched together in the jail records. Numbers 3(c) and 4(df) 


(b) Casualty roll of prisoners in the jail for the month of 185 . 




Record of the post mortem examination of fatal cases of cholera in the jail for the month of 
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, Are the cholera registers, the former of all cases that occur, the latter of the result of 
fatal cases only. Cholera is so frequent a scourge of the jails in the lower provinces, 
and there are still so many disputed points in its pathology, as to render it desirable to 
collect accurate and trustworthy records, especially in public institutions, where the means 
of carefully observing the whole progress and characters of the disease exist The follow- 
ing extracts from the circular issued by the board of health in London during the epidemic 
of 1854 , will show the direction in which enquiry should be made, and the points on which 
further information is required: — 

1. Through what channel does the exterior cause or poison of cholera first enter or affect the human body ? 
is it through the lungs ? or through the stomach and intestines ? or otherwise ? 

2. Has the disease a period of incubation f if so, how long ? and on what is it contingent ? 

3. Is there conclusive evidence, affirmative or negative, as to communication of the disease from person to person f 
Has any disproportionate liability to the disease been suffered by those in attendance on the sick, or by those en- 
gaged about their dead bodies, or occupied in cleansing their linen? Have cases of the disease occurred where 
personal infection was impossible? Have solitary cases arisen in large establishments, or been brought thither, 
without any diarrhoea or cholera ensuing among otlier inmates? Where choleraic disease has spread in an establish- 
ment, shortly after the arrival either of a choleraic patient or of some person from a choleraic locality, has the 
establishment previously been free from diarrhoea or fever, and unexceptionable in its sanitary arrangements? 

4. Does any thing indicate a communication of the disease by provisions supplied from houses in which cholera 
exists? 

5. Have persons engaged in particular manufactures^ or other employments, appeared to enjoy any special 
exemption from the disease? 

6. Has the disease been observed in apparent depcndance on particular articles of ditt f Has any immunity 
been enjoyed by persons deriving their water-supply from a different source to that generally supplying their dis- 
trict ? Has it occurred to persons, who have drunk no other water than such as had previously been distilled, 
boiled, or filtered through charcoal ? 

7. Does cholera begin as a morbid process of the gastro-intestinal mucous membrane ? or is this preceded by some 
state of general poisoning which requires the gastro-intestinal membrane to act as an emunctory ? Is the state of 
collapse determined by this gastro-intestinal flux, and in proxiortion to it ? or can it arise independently of any 
such flux ? How are the lividity and the cramps determined and proportioned ? 

8. What conditions determine the occurrence, duration, and severity o£ consecutive fever? What are the 
varieties of morbid condition included under this term ? To what extent does it depend on the previous occurrence 
of profuse discharges, or on the completeness of collapse ? Does stupor in this stage always depend on urcemia, or 
on what ? In what proportion of cases and under what pathological conditions, is the fever accompanied by 
exanthem ? 

9. When diarrhoea and cholera prevail together epidemically in a district, aro they (with differences of degree) 
the same disease? Does the diarrhoea, if left to itself, generally and safely tend to spontaneous recovery ? or do 
such oases, without medical treatment, frequently, in proportion to their numbers, pass into true cholera ? Is there 
any way to discriminate a premonitory diarrhoea ? 

10. What changes, physical and chemical, are undergone by theblml in cholera? Does the consecutive 
fever represent, in regard to the blood, a period in which this fluid is tending to recover from injuries inflicted on its 
constitution during the stage of gastro-intestinal flux ? Or is it attended by any process of change in the blood, 
leading tq critical discharges or inflammations ? 

1 1. Does any o&s(nfc<{On c/* CAe ctreufafion in the malpighlan tufts of the kidney, or in the lung or 

brain, or elsewhere, arise either from inspissation or other physical affection of the blood in cholera ? Do any 
infiltrations or other parenchymatous changes, which have been observed in persons dead from cholera, arise in 
consequence of such obstructions ? Or do all these structural lesions arise as ordinary inflammatory processes ? 

6 p 
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Example. 


Instructions for 
the record of coses. 


19 . Doeg non-discharge of bile with the rica-water secretioiis of cholera depend on tumefaction of the^ 
duottis eholedoohus, or on what ? 

IS. Is the me which has occaeionally been obseryed after death by c/io/rra confined to oases 

where death occurs during collapse ? Does it occur only at the surface of the body, and, if so, depend on a return 
of blood to the surface ? Or does it occur also in the visceral cavities of the body, and in the substance of solid 
organs ? 

In tlio mortality register of cholera. No. 2, the following supposititious case will indicate 
the manner in which the record should be filled in : — 


1. Case, 9 

2. Sex and age m. 25 

3. Duration of severe symptoms, ... } * 

14 . 10 

4. Death in collapse or re-action. Rc-action typhoid. 


5. Stomach. — Distended with rice water fluid. Glands near pylorus much swollen. 

6. Small intestines, — Increased vascularity towards ileum. 

7. Large intestines, — Below the valve congestion, extravasation of blood, and superficial ulceration. Soli- 
tary glands enlarged. 

^.--Glands of small intestines. — Solitary glands enlarged and ulcerated. Aggregate much enlarged, infil. 
trated, and whitish. 

9. Mesenteric glands. — Much swollen, of a reddish gray colour. 

10. Atrophied. 

11. X(»'cr,— Bale and amcmic. 

12. Gall bladder. — Moderately distended with dark green ropy bile. 

13. Peritoneum^ — Ileallhy. 

14. Kidneys and urinary or(/an?.— Right kidney coarsely granulated ; bladder empty and oontracted. 

15. Female urinary organs. — Blood and mucus m cavity of uterus ; os uteri ulcerated ; cyst in ovary. 

16. Heart and blood — In pericardium, a little fluid ; heart small and flabby ; valves healthy. No stain* 
ing or coagula. 

17. Lungs, — No fluid in pleura), pneumonia of lower lobe on right side, 

18. Membranes. — Veins on surface full, no fluid under arachnoid. 

19. Brain substance. — Slightly congested. 

20. Ventricles, — A small quantity of clear fluid. 

21. Remarks.— Any peculiarities connected with the particular case which tho medical officer may desire to 
place on record. 

In tho general register of cases, No. 1, uniformity will best be secured, with the least 
trouble, and the results be susceptible of comparison with those obtained in Europe by 
observing the following instructions, which are likewise extracted from the report of the 
medical council of the general board of health, published in London in 1855. The extracts 
are re-produced in extemo^ as the work in question is not generally accessible in India. 

Instruction I. The following degrees or stages of the disease arc generally recognized by the medical profession 
and whenever it is possible should be distinguished* Tho terms adopted to designate them are in common use. 
All the stages are not present in every case, 

{ 1. iSiutp/e.— Alvine discharges frequent and liquid, but foecal. Vomiting and cramps absent. 
2. Choleraic. — Alvine discharges very copious, watery, still tinged with bile, Vomiting gene* 
rally present, but not continued or urgent. Cramps of extremities absent. 
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r 3. Wilhout Cofliflt/iw.---Alyuie discbarges watery, colourless, with white flakes (rice water) 

Vomiting commonly urgent. Cramps of extremities frequent and serere. Eyes somewhat sunken. 

Temperature of surface lowered. Pulse small and feeble. Urine not secreted. 

4. WUh CoUapne. — Surface of face and extremities quite cold, often wet. Face and hands 
I much shrunken, and more or less deeply livid. Cramps present. Pulse at wrist absent or scarce* 
ly to be felt. Veins of extremities contracted to dark threads. Urine not secreted. Voice usu- 
ally much altered and feeble. 

6. Consecutive Fever.— Temperature of surface more or less restored. Pulse distinct, some- 
times full and throbbing. Veins more or less filled. Face less shrunken, or even full and deeply 
flushed. Drowsiness passing into stupor. Alvino discharges again containing bile. Urine, in 
most cases, still suppressed. 

Instruction II. Absence of Stages. — The absence of anyone or more of the earlier stages should be indicated 
by the word or “aAs,’* written opposite the deficient stage in the place of the date of commencement. 

The fact of the disease not reaching the later stages will be sufficiently shown by the mode of termination of the 
case, (“ death *’) or (“ recovery ”) being written opposite the stage at which the disease ceased. 

Instruction III. Dates. — When the time of commencement of a particular .singe cannot bo ascertained, the words 
** not known'' or “n. k." should be written in the place of the date. But although the precise hour of the commence* 
mont of each stage cannot be determined exactly, except in rare instances, it may generally be stated approximately 
by taking some intermediate time between a known period when tho symptoms of the particular stage wore entirely 
absent, and one in which they were clearly developed. 

Instruction IV. Recovery. — The date of recovery should be fixed at the time when all the symptoms of the 
disease, and all marked disturbances of health directly resulting from it, have disappeared, although some degree of 
debility may remain. 

Instruction V. Treatment.-— TYio nature of tho treatment should be indicated in the table as concisely as 
possible. When any uniform and definite plan of treatment is adopted in a scries of cases, that plan should be accur- 
ately described in the space fur “ Remarks'' and should be indicated on the table by one or two words, as 
“ Salines'* Calomel c, op" “ SiimulanU" “ Sulph, Ac." §•«. 

Instruction VI.— If any patient at tho time of the attack was already suffering from another disease, the 
nature of that disease and the treatment used for it should be mentioned in tho ** liemarks.” 

Number 5(e) is the monthly general return of sick in the jail hospital, and in all out- 

lying gangs, as well as lock-ups. This return is to be transmitted within one week hospital, outlying 
- , , ” . 1 , . , - . , , . gangs, and lock- 

or tlie close ot each montli, except m cases where the out-station lock-up is at -a great «ps. 



(e) Monthly return of sick prisoners in the Jail Hospital at , under the charge 

of , with the sick of all out station lock-ups attached to the jaiL 

Number of prisoners of all classes in custody on last day of preceding month,. . 

Total number of admissions of prisoners of all classes during the month, 

Daily average strength of ditto ditto ditto, ... 

Ditto ditto of sick to strength, 

Average of deaths to btrength, 

Average of deaths to treated, 
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distance from the zillah jail, in which case ten days after the expiry of the month will be 
allowed for the submission of the return. The total strength of prisoners is to be obtained 
by adding together the whole number of prisoners of every class, criminal, civil, and in hajut, 
and will be obtained from the magistrate’s office. The averages are to be calculated in the 



4 Of the respiratory organs, 

5 Of the organs of circulation, • 
G Of the digestive organs, 

7 Of the urinary organs, 

8 Of the organs of generation, 

9 Of the organs of locomotion, 

10 Of the integumentary system, 

1 1 Old age,... 

12 External causes, poisoning, a 

xia« ixiguries, &c., 


1 Small pox, 

2 Measles, 

3 Scarlatina, 

4 Hooping cough, 

5 Croup 

6 Thrush, ••• 

7 Diarrhoea, ••• 

8 Dysentery, ... 

9 Cholera, ««• ••• 

10 Influenza, ... 

11 Ague, 

12 Remittent fever, 

13 Common continued 

14 Erysipelas, ... 

15 Syphilis,... ... 

16 llydrophobia, 


17 Inflammation, . 

18 Hcemorrhage, 

19 Dropsy, ... 

20 Abscess, 

2 1 Mortifleation, . 

22 Purpura, 

23 Scrofula,... 

24 Carcinoma, ... 

25 Tumours,... 

26 Gout, 

27 Atrophy,... 

28 Debility, ... 

29 Malformations,. 
SO Sudden deaths. 


81 Cephalitis, 

32 ll^'drocephalus, ... 
83 Apoplexy, 

34 Paralysis, ... 

35 Convulsions, ... 

36 Tetanus, ... ... 

37 Chorea, 

38 Epilepsy, 

39 Insanity, 

40 Delirium tremens,... 

41 Brain, &c , diseases of 
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usual manner. Whenever the mortality is in excess of one per cent of the whole strength, 
it is to be specially accounted for under the head of ^ Medical History of the month , which is 
likewise to include a brief account of any epidemics which may have visited the jail during 
that time, and any remarks or suggestions which the civil surgeon may desire to make re- 




rs 

Diseases. 

.9 

*S 

s 


a ‘ 

1 
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4. 

42 Laryngitis, ... 

43 Quinsey, 

44 Bronchitis, ... 

45 Pleurisy 

40 Pneumonia, ... 

47 Hydrothorax, ... 

48 Asthma, 

49 Phthisis,... 

50 Lungs, ^ 0 ., diseases of 


Brought forward. 


Total, 


51 Pericarditis, 

52 Aneurism, ... ... 

53 Heart, &c., diseases of 

0 . 

54 Teething, 

55 Gastritis, 

55 Enteritis, 

57 Peritonitis. ..... 

58 Tubes mosenterica, 

69 Worms, 

60 Ascites, 

61 Ulceration, 

62 Hernia, 

63 Colic or Ileus, ... ... 

64 Intussusception, 

65 Stricture, ... 

6G Hmmatemesis, ... 

67 Stomach, &c , diseases of 

68 Pancreas, diseases of 

69 Hepatitis, ... ... 

70 Jaundice, 

71 Liver, diseases of ... 

72 Spleen, diseases of... 

7. 

73 Nephritis, 

74 Ischuria, 

75 Diabetes, 

76 Cystitis, 

77 Stone, 

78 Stricture, 

79 Kidneys, &;c., diseases of 

8. 

80 Child-birth, 

81 Paramenia, ... ... 

82 Ovarian dropsy, 

83 Organs of generation, diseases of 


84 Arthritis, 

85 Kheumatism, 

86 Joints, &c., diseases of 


ns 

S) . 
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* At the clone of 
the monthly return 
given below. 
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garding ventilation, draining, clothing, food, labour, over-crowding, and internal economy gener-* 
ally of the prison, so far as they concern, or come under his observation as affecting, the health 
of the prisoners. Wlien epidemics prevail, a brief abstract of the results of the meteorological 
records kept during the month should also be appended to the return. The list of diseases is 
taken from the form of return adopted by the registrar general in England, and is promul- 
gated in its complete form to get rid of the unsatisfactory and indefinite class of other diseases* 
Many of the affections mentioned are of rare occurrence in jails, and others may probably 
not occur at all ; — in such cases the corresponding columns should be left entirely blank. It 
is hoped that care will bo exercised in the accurate diagnosis of jail diseases. At present 
most examples of jditliisis and fatal cases of wasting from tuberculous cachexia, are returned 
as diarrhoea, this being the most prominent symptom preceding dissolution. Again, the 
ulceration of the cornea whlcli occurs in tlie advanced stage of general debility and wasting 
from innutrition, is seldom recorded in tlio pro])er place. The detailed calculations of the 
sickness and mortality of the year will be niado in the office of the inspector of jails. — The 
only annual statement required from medieval officers will be a brief narrative of the results 
of the year in all matters relative to jail hygiene. C. O. Iiisp. Jails, L. P, No. 63, March 
20 , 18 ^> 7 . 


Diseases. 

Reraamod, 

Admitted. 

Total. 

Discharged 

cured. 

Transferred. 

Liberated. 

13 

S 

Remaining. 

Total. 

Remarks. 

Brought furuard, 

10. 

87 Carbuncle, ... ... 

88 Phlegmon. ... ... 

89 Ulcor, ... ... ... 

90 Fistula, ... .. 

91 Skin, &c., diseases of ... , 

92 Intemperance, ... 

93 Starvation, .. ... 

94 Violent deaths, .. 

CAUSES NOT SrECiriET). 

95 Contusions, 

96 Wounds, ... ... 

97 Fraetures, ... ... 

98 J3islocations, 

99 Cemeussio cerebri, ... 

100 Burns and scalds, ... 

Total, 







i 





Civil burgeon, 

The following arc tho chief points,' on which information is required in this portion of the record. 
1. Health of Prisoners. J2. Food and Clotliing. 3. CJennliness and ventilation. 4. Drainage. 5. Over- 
crowding, f). Labour as nffecling health. 7. Use of interdicted articles. 8. A detailed history of epidemics. 
0. Causes of mortality above 1 per cent, of strength. 10. Any general remarks or recommendations the 
surgeon may wish to offer. 
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2658. To sum up briefly the written statements required from medical oflicers in 
connection with their professional duties in jails, they are as follows ; — 

1. Brief notes in the jail visiting book of all inspections of prisoners’ food, &c. 

2. The register of the health and weight of prisoners on admission and discharge. 

3. The hospital case book, in which only serious and fatal cases need be entered, and 
those not in great or cumbrous detail. 

4. The casualty record. 

5. The cholera registers. 

6. The monthly return of sickness and mortality. 

7. An annual narrative of the medical history of the jail during the year. 

C. O. Insp. Jails, Z. 1\ No. 63, March 20, 1857. 

2659. In the event of any convict comidaining of sores or sickness, ho is to be sent to 
the hospital, and put on the sick list, if really indisposed. Jail rules, sect. 7, para. 7. 


Lisf of written 
statementsf required 
from medical offi- 
cers under the foro- 
going ruk«b. 


Sick pri‘!Oticrs fn 
bo sent to hospital. 


2660. In the weekly inspection of the jail made by the surgeon of the station, he is to 
be careful to see that all prisoners who are actually sick, and require medical attendance, 
are removed immediately to the infirmary. Jail rules, sect. 7, para. 4. 

2661. The native doctor is to reside in the vicinity of the jail. Jail rules, sect. 7, 
para. 5. 

2662. A sufficient number of charpoys, or beds, of the common construction, are to 
be provided for the accommodation of the sick confined in the infirmary. Jail rules, sect. 7, 
para. 6. 

2663. Whonevor the surgeon or native doctor may judge it necessary to take off a 
prisoner’s fetters, in consequence of sores or illness, information is tube given to the jailor, 
and the fetters are to be taken off in his presence. Tiie jailor is aho to report the cir- 
cumstances of the case to the magistrate. Jail rules, sect. 7, para. 8. 

2664. The practice of admitting indiscriminately into the jail hospitals parties other 
than prisoners, and not connected with any foujdarce case, is very objeetiomible, from 
the possibility of their introducing diseases of an infectious character into the jails, and 
it should therefore be discontinued at once. The ediarity hospital is the proper place 
for all such parties ; and whore there arc establishments of this character, the magis- 
trate is to see tliat no sick persons other than prisoners are admitted, on any account, 
into the jail hospital. The above remark has equal reference to wounded men ; but 
there is no objection to their receiving out-door relief. However in cases of parties 
with severe wounds, insancs not accused of any offence, and parties sent in by the po- 
lice for examination, whero in-door treatment is essentially necessary, they may be receiv- 
ed ; but every caution must be taken to see that they are not suffering from infectious 
diseases, and they should be kept as separate and distinct as possible from the sick prisoners. 
The subsistence and other expenses Incurred for parties thus admitted must be charged in 
the magistrate’s contingent bill, and not included in the jail accounts, for they h ave no 
connection whatever with the jail. C. O. Insp. Jails, L. P. No. 18, November 21, 1855. 
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Jaiihos^taitobe 2665. The charges incurred on account of jail hospital contingencies are to bo 
civil station charge! separated from the sums disbursed in the purchase of native medicines and other articles 
’ for the use of the civil station at largo. It is desirable to ascertain the expenditure, which 
with proper economy will suffice for the maintenance of the jail, and this can only be done 
by excluding from the accounts all extraneous items of charge, and instituting at annual 
periods a comparison between receipts and disbursements. Magistrates are directed to be 
very careful to ’check any departures from this rule. Diet and native medicines for 
wounded men sent to hospital, are to be charged in separate bills, and not mixed up with 
the jail hospital accounts. C. O. Insp. Jails, L, P. No. 6, July 8, 1854. 

^ 2666. Tho civil surgeon will be able to afford all information, so far as regards the 

hospital charges, expenditure on account of bazar medicines &c., from Ids own contingent bills ; but it is ne- 
cessary that aseparate account should be kcjit of the e.xpenditure of European medicines, &c., re- 
ceived from the Company’s dispensary, in the same way as Is clone in all government charitable 
clis})ensarics ; and a list, showing the actual quantity expended of each article during the 
foregoing year, is to be prepared and forwarded tliroiigli the superintending surgeon to the 
medical board on the 1st of January, for the purpose of being priced by the apothecary to 
the East India Company. When received back from that officer, this list duly i)riced will 
be immediately returned to tlie superintending surgeon for transmission to tho civil surgeon, 
who will embody it in tho statement of hospital charges, which it will be his duty to furnish 
to tho magistrate or other officer in charge of the jail. As great accuracy is necessary iii 
the filling up of this column of hospital charges, civil surgeons are instructed to separate 
tho actual expenditure of European medicines, &c., intlie jail hospitals under their charge from 
that which takes place on other accounts, as the list required to be forwarded henceforth 
on tlie 1st of January of every year is to cxlilbit the actual expenditure on account of sick 
prisoners only. In preparing this list civil surgeons ouglit not to experience any difficulty, 
as the hospital diaries and other records of expenditure, which they are required to keep by 
tho regulations of the service, must comprise the necessary data. C. O. Insp. Jails, L, P, 
No. 17, November 16, 1854. 


And bazar medi- 
ciurs. 


Convicts to be 
removed in caae® of 
endemic cholera. 


Prisoners sick in 
sub-divisions. 


2667. Bazar medicines required for the sick in jails arc to bo supplied by the native doctor. 

Tho bill for these articles will be prepared in one of the native languages; and the European 
medical officer after hearing it road and making any retrenchments that may appear neces- 
sary is to write across the face of it, passed for rupees annas pies ,”andi3 to 

attach Ins signature. The bill so passed is afterwards to bo submitted to the revision of 
the magistrate by whom it will ultimately bo paid if considered unobjectionable. Medical 
Code, chap. 5, para. 15. 0. O. Insp. Jails, L. P. No. 17, November 16, 1854. 

2668. When endemic cholera breaks out in the jail, the whole or a portion of the 
convicts are to be removed to a healthy spot in the district ; which was found very bene- 
ficial in one instance when its attacks were very fatal in the insane hospital at Moorshe- 
dabad. C. O. No. 320 of vol. 1 ; and No. 145 of vol. 3. See para, 2642. 

2669. Whenever convenient modes of transport are available, and it appears proper 
to forward prisoners at tho head-quarters of sub-divisions to the sudder stations for medical 
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treatment in serious cases, the officers in charge are to make the necessary arrangements 
for carriage and escort. Prisoners whose sentences expire, whilst under treatment at the 
sudder hospitals, aro to have the option of being immediately released or of remaining in 
hospital till cured. — Civil surgeons are to supply officers in charge of sub-divisions with 
cholera medicines and simple directions for using them. Resolution Govt. Bengal^ May 
20, 1846. 

2670. The civil surgeons are required to transmit quarterly to the medical board 
statements of the sick and of casualties, for such instructions as that board may see fit to 
issue to them, or for such report to government as circumstances appear to require: magis- 
trates are to give every assistance to the surgeons. C. O. No. 132 of vol. 1. 

2671. Magistrates arc to give the assistance of the writers and mohurirs on their 
establishments to tlie surgeons, to enable them to prepare the periodical reports required of 
them on the state of the hospitals and jail. C. O. No. 138 of vol. 1, 

2672. Whenever the mortality in the jail during any one month exceeds one per cent., 
the magistrate is to require the medical officer in charge of the jail to put on record, in 
the column of remarks of the monthly statement, his explanation of the cause of the 
excess, adding his own comments thereon ; and, in cases of very extraordinary mortality, 
he is to make a special report on the subject, for transmission to government throngli the 
session judge, who is to append his own observations on the subject. C. O. No. 187 of vol. 2 ; 
and No. 98 of vol. 3, magistrate’s rules, para. 67. 

2673. Magistrates are directed in all cases to report at once to the inspector of jails, 
all increase of sickness to strength, and of deaths to sickness, in their respective jails. 
The causes of the increased sickness and mortality, with the measures adopted to remove or 
mitigate them, are also to be brought to his notice without delay. C. O. Insp. Jails L. P. 
No. 51, September 20, 1856. 

2674. The corpses of all Hindoo prisoners, if not claimed by their friends, are to be 
thoroughly burnt ; and are not to be thrown half-burnt into rivers or tanks. Such quantity of 
wood, as may be necessary for the purpose of consuming a corpse, is to be supplied by tlie 
contractor, on the application of the jail darogah ; and the latter will be held responsible 
that it is used for the purpose intended. Wood thus expended will be entered in the jail 
contingent bill as one of the items of disbursement, which the officers in charge of jails 
can incur without previous sanction. The corpses of Mussulman prisoners, if not claimed 
by their friends, are to be decently buried by prisoners of their own religion ; and the officer 
in charge of the jail may supply, if necessary, a piece of new cloth for wrapping round 
the body. This cloth will be charged in the jail contingent bill in the same way as is di- 
rected above regarding the wood. These orders are to bo strictly carried out ; and are 
not to be allowed to fall into disuse. C. O. Insp. Jails L. F. No. 19, January 9, 1855. 


Quart irU r< port 
of purfjeon to medi- 
cal board. 


Magistrate’s 
writ»>ni t ) asMst lu 
prupanug it. 


Explanation rc- 
(jmred \»heii inoi - 
tality exceed-, one 
per cont. 


Tncreaso of sick- 
ness and mortality 
to be reported to 
inspector. 


Rales regarding 
th»* disposal of the 
corpse-, ot prison- 

ors. 



506 


or JAILS. 


Diet, Lower 
Provinces. 

Hations to be 
pveii dry. 

Two cooked meaU. 

duality of food 
and care of it. 
Supply of water. 


Intoriuediate 

meals. 


Mono . 


Muhters of pro- 

»slOUh 


Formation of 
mettles. 


Per&otis exempt- 
ed from incsbiug. 


SECTION IV. 

OF DIET AND CLOTHING. 


2C75. {Ruk I.) Every prisoner in the criminal jail is to be provided daily with dry 
or uncooked rations, and no money is to bo paid to the prisoners on any account whatever. 
One cooked meal is to be supplied before and after labor, during the day, and in quantity 
and variety agreeably to the annexed table. Tlio quality of the food is to be under unre- 
mitted supervision. Its preservation by the convict cooks is to be well attended to, and 
care taken tliat each individual receives his due share. Water if not at hand and pro- 
curable of good quality frem ^vells, tanks, or rivers, should be brought by conviets, in 
ourrahs or earthen vessels, from the nearest sjtot where good water is procurable, to enable 
the working prisoners to quench their thirst with wholesome drink during the day. Pri- 
soners are to be permitted to take with them the whole or any remaining portion of the 
morning’s cooked meal, and to cat it when inclined during the period of labor. Raw or 
parched grain is prohibited.(u) (V.) Money is noton any account to be carried into the 
jail.(i) (VI.) No bartering on any account is to bo allowed. The prisoners are to be 
allowed only what is laid down in the subjoined form. (VII.) The medical officer of the 
station is to approve of the musters of the provisions. 'I he musters are to bo sealed 
up in bottles or jars, and the contract to he reduced to writing. (Vlll.) All the prisoners 
in tlie criminal jail, those under cxainination or committed to the sessions only excepted, 
are to be formed into messes. (IX.) Each mess is to consist of 20 men as the standard 
number, and one cook to be allowed for that number. [This number must vary according 
to circumstances, such as the sufhcicncy or otherwise of a number of men of tho same caste 
to form a mess of 20, or other cause. The rule is not intended to be imperative, but to serve 
as a guide to the magistrate in distributing tho prisoners into messes. In the formation 
of messes, the prisoners sentenced to labor should he kept separate from those sentenced 
to simple iinprisonmeiiL As the labor of tho cooks does not equal that of the other 
convicts, well behaved convicts might be cmi)loycd as cooks; and a selection should 
be made from the convicts sentenced to labor for cooking the food of the convicts sen- 
tenced to simple imprisonment ; and such cooks should mess with tho prisoners for whom 
they cook.] (X.) Lists of any prisoners of the classes that ought to mess, but who for 
ail) special cause are exempted from messing, are to be submitted quarterly to goverii- 


(«) lu Iho opinion of tho medical board, tho midday tiffin of parched grmn, formerly aUowod, invited the accearion of tho 
very ailments which have caused tho greaU-st mortality among the prisoners. C. O. No. 143 of vol. 3. 

iV) “ Money affords the prisoners tho doily enjoyment of marketing, which would bo a great aUeviation of the punishment 
of any class of men, but peculiarly agreeable to the Indian character. As this enjoyment has no good moral effect upon the 
prisoner, and tends to make the penalty of his crime less effiemdous than it ought to be, the indulgence appears in ‘his ^ 
Lmixed evil.” Report of discipline commUie., page It would be to no purpose to prevent marketing with 

money, if it were allowed to market with barter. C. O. No. 28 of vol. 8, para. 4. 
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^ V. t^frOf para 
liC78 
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• C. 0. No,V7 
rot, 3. 

Surgeon’s visits. 
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Washing and 
stiaving. 

+ Ifut para. 
2(..k{ 


ment with a column for remarks, in which the cause of exemption is to be briefly stated. 
[Exemption from messing should not be allowed for every trivial cause. The rule is that 
messes be formed, and the exceptions are to be as few as possible.*] (XL) In the morning 
when the prisoners go to work, the mess cooks are to be employed in drawing water, clean- 
ing the wards, washing the cooking untensils, receiving the rations from the contractor and 
making the necessary preparations for cooking : after this the cooks are to be employed 
in weeding in the jail. [This rule points out the mode of employing the cooks, who are 
not to be sent out with the working gangs. It is probable that objections on the score of 
caste may be occasionally made by the cooks to cleaning the wards of the jail. These 
will of course meet with proper attention from the magistrates.] (XII.) The magistrates 
are to provide iron degchies or cooking pots, to be proportioned to the size of the messes.* 
(XIII.) The surgeon of the station is to see the prisoners at a meal at least once a week, his 
visits to be at irregular intervals and unannounced. (XIV.) A public register is to be kept 
by the surgeon of his visits, in which arc to be entered any remarks he may consider necessary 
regarding the dieting of the prisoners. It is the duty of the session judge to see that this 
register is regularly kept up. (XV.) Contractors are to be allowed to build store-houses 
for their grain on any government ground near the jail, and provided the contract is duly 
performed for one } ear by the individual erecting the same, one half of the cost of the store- 
house is to be defrayed by government. [The contract system for providing the food at a 
fixed rate all the year round should be had recourse to where it is practicable. The 
contract should bo made with due regard to economy on the one hand, so as to protect 
the government against unnecessary expense, and on the other to the health of the 
prisoner, so as to ensure for him the full allowance fixed by government for his daily 
ration.] (XVI.) In addition to the standard ration, one pice [per week] is to bo allowed 
for each prisoner for washing and shaving. (XVII.) All washing and shaving to be per- 
formed by contractf [The foregoing rules are to be considered applicable in their full 
extent to the male convicts only. The magistrate may enforce them as far as he is able in 
regard to female convicts also ; but the small number of female prisoners in most of the 
jails will, in many instances, render the application of them impracticable]. C. O. Nos. 89 
and 145 of vol. 3. 


Uice muHt bf ono 
year old. 


2676. Rice less than one year old is not to be served out to the prisoners. C. 0 
Insp. Jails L P. No. 21, March 26, 1855. 

2677. Every officer in charge of a jail is to submit his proposed rates of contract for 

Govt. Order Bengal in 0. O. Insp. Jails L, P. 


Contracts to bo ^ i • c • 

aanctioneU by lu- tlie Sanction of tho inspector ot jaiis. 
No.57,Nove 


2678. Prisoners under examination, and prisoners sentenced to simple imprisonment 
exempted without labor, as well as those who exempt themselves from labor by payment of a fine 
mesaiog, under Reg. II. 1834, are exempted from the ration and messing system; and are to receive a 

money allowance as formerly. 0 . O. Govt Bengal No. 861, April 1, 1846; and No. 
2359, November 30, 1846. 
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2679. In future all representations for the grant of special indulgences to prisoners for 
the sake of their healthy are in the first instance to be addressed to the inspector^ for such 
remarks as he may consider necessary to make before transmitting them to higher authority. 
The only exception to this rule must be in urgent cases when he is absent on circuit in 
districts more distant from the officer making the reference than the seat of government. 
In such cases magistrates are authorized to address the government directly. 0. O. Insp. 
Jails P. No. 43, May 12, 1856. 

2680. The treasurer is not to be allowed to derive any profits from the exchange 
into pice of rupees disbursed for the diet allowance of prisoners. The pice, at whatever 
rate they are procurable, are to be charged for at the actual rate at which they are purchas- 
ed. 0. O. No. 270 of vol. 1. 

2681. The annexed diet table is in use in the Western Provinces. 


AppHeatioas for 
special indulgen- 
ces. 


Q 


1 . 


Donomination and 
class of prisoners. 


Prisoners under sen- 
tence of labor, ... 

Prisoners under ex-" 
amination, non -la- ( 
boring women and ( 
boys under iSyrs., 


Hospital diet to 
consist of four 
rates 


andf 

yrs., 3 I 


Daily Allowance. 


Atta. 

1 

Dal. 

Salt. 

Popper. 

Wood. 

Vegeta- 
bles in 
lieu of 
dal. 

Oil in 
lieu of 
ghee. 

Chs. 10, 
or of 


1 of a 

1 head 

6 to 8 
chs. 



Chs. 2. 

tola nr 

per day 

4 Clis.* 

i tola. 

rice 8. 


67 J grs. 

or 36 grs. 



8 or 7 
of nee. 

2 do. 

Ditto. 

Ditto. 

1 

Ditto. { 

Ditto. 

Ditto. 

10 

2 1 






8 

6 


Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

4 

2 3 







Twice a Week. 


The atta to be carefully ground, and freed from bran in the proportion of 1^ seer in 
every 40 seers of atta : 5 seers of barley may be added to every 35 seers of wheat. With due 
economy tlie diet of a prisoner should not cost more than 6 pie per day, tliough this must 
of course vary in some degree with the price of food. 

The civil surgeon may adopt any one or more of the 4 fixed rates of hospital dietary ; 
or prescribe extra items of hospital diet, furnishing the jailor every morning with a memo- 
randum of the total quantity of rations required. Rations will not be drawn for prisoners 
receiving extra diet. 

Two chittacks of chabena may be allowed to each laboring prisoner, when recommend- 
ed by the civil surgeon. The parched grain is to be served out to the prisoners before 
they commence work in the morning, and it is left to their option to eat it then or 
afterwards. 

No deviation from this scale is permitted, unless the civil surgeon states that the lives 
of the prisoners would be endangered by the delay in making a reference, in which 

6 I 


Exchange of 
rupees into pice. 


Diet^ Wes- 
tern Ft'ovin- 
ces. 

Diet table. 


* Or ft of vegetables and 
) chillat'k uf oil lor 20 prisoners; 
both urticlrs to he cooked toge- 
ther. 

8 chittacks of fuel to each 
prifloncr cooking singly, and 6 
chittuckH to every member of a 
mess, or 74 seers to every mesa 
of 20. 

liicft or other grain may be 
suhstitutod at the discretion of 
cnil surgeon and magistrate. 

Tlu* several kinds of dul, arhar 
and raung, to be supplied every 
alternate vreek. 

Red wheat to bo supplied 
sound atul tree from mseots. 


Atta, 


Cost of diet. 


Hospital dietary. 


Chabena. 


Deviation from 
scale, when allowed. 


case 
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Atta to be mixed 
with water before 
distributing offi- 
cer. 


immediate effect is to be given to his requisition^ and a report made. C. O. Insp. Prisons 
W. P. No. 5, July 1, 1S47 ; and No. 33, June 28, 1852. 

2682. In order to secure properly-ground food to all and every prisoner alike, the 
cooks should mix and knead the ration of atta with water in the presence of the distribut- 
ing officer, so as to prevent any sifting of the finer from the coarser parts of the meal. 
C. O. Insp. Prisons PF, JP. No. 5, July 1, 1847. 


iSun the^air^**^^ 2683. The plan of purchasing the wheat needed for consumption through a trusty 
agent, and having it ground inside the jail by the prisoners themselves, is a valuable 
means of providing good nutritious diet in the place of adulterated food, and thus conducing 
to the improved health of the prisoners. But it must be borne in mind that trustworthy 
superintendence, and the unrelaxcd personal exertions and scrutiny of the magisterial and 
medical authorities, are essential conditions of its success. C. O. No. 88 of vol. 3, para. 5. 


What cooking 2684. Eacli mess of 20 prisoners is allowed one iron or wooden parat two feet broad, 

©d. one batlohee of six seers weight, one tawa of two seers weight, and one iron karchul. 

These sliould bo marked with the number of the mess. A prisoner not included in any 
mess should be allowed one batlohee, one thalee, one lota, one katora, and one tawa. 
C. O. Insp. Prisons PF. JP. No. 5, July 1, 1847. 


Shaving. 2685. As a general practice it is desirable that every criminal prisoner who is sen- 

tenced to imprisonment with labor, should, on final confirmation of the sentence, or 
expiration of the period of appeal without an appeal being preferred, liavo his head and 
face close shaved, and be subsequently shaved once every 15 days, by prisoners set apart 
for this duty. The Hindu will retain the sikha. Tho beard and moustaches of all pri- 
soners will be close trimmed. But magistrates are authorized to exempt from this rule 
those prisoners to whom they think that such a proceeding would be justly offensive or de- 
grading. Seikhs in the jails of Uinballa, Loodiana, and Ferozepore are exempted from 
this rule, and 3nust be similarly exempted wherever they may be imprisoned. It must be 
carefully borne in mind, however, that the rule is not, in any case, to be made the means 
of unnecessarily harrassing respectable men who may bo imprisoned under sentences lia- 
ble to be reversed on appeal. G, O. Iiisp. Prisons PF, P. No. 5, July 1, 1847. C. O. Insp. 
Jails Z. jP. No. 52, October 2, 1 856. 


Tobacco. 2686. It has been proved by a mass of positive testimony that the views of the most 

priHoners!^^ eminent modern medical authorities upon tho subject of the use of tobacco are correct — that 
it is a mere luxury ; that its employment is not necessary for the performance of any natural 
function ; and that it may, in a vast majority of cases, be abandoned at any time without 
detriment to health. Stringent measures are to be adopted to prevent the surreptitious use 
of tobacco, especially among out-door laboring prisoners. Whenever it is detected, the 
guards in charge of tho prisoners, upon whom it is found, or who have been caught in the 
act of smoking or chewing tobacco, are to be punished, as it is impossible for the prisoners 
to procure forbidden luxuries without connivance or neglect of duty on the part of the said 
guards ; and the prisoners who are proved by sufficient evidence to have obtained tobacco 
are likewise to be subject to the proper penalty for a breach of jail discipline. Hajut prisoners 
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Are not to be exempted from the general prohibition against the use of tobacco. This order is 
not intended to interfere in any way with the power now possessed by medical oflBcers of 
prescribing tobacco in hospital to such patients as may appear really to require it. It is 
hoped, however, that this power will be exercised with the greatest care and judgment, that 
the hospital may not become the resort of malingerers, and of those who are desirous of 
escaping the proper penalties of their crimes. G. O. Insp. Prisons fF. P. No. 32, June 24, 

1852. 0. O. Insp. Jails P* No. 44, May 15, 1856. 

2687. The blankets or other clothes annually allowed to the prisoners, are to be Clothing, 
served out at stated periods, and an account rendered of the old ones: care also is to be 

taken that the prisoners do not sell or dispose of them in any way. Jail rules, sect 9, 
para. 25. 

2688. Arrangements are always to be made to distribute warm clothing on the 1st Wam clothing 
October of each year, as blankets can be purchased cheaper then than in the cold weather, 

and the probable number that will be required can be calculated as early as in July. C. O. 

Insp, Jails Z. P. No. 7, July 18, 1854. Each prisoner is allowed one blanket in sum- 
mer, and two in winter, one of the two being new. C. O. Insp. Jails Z. P. No. 22, April 
26, 1855. 


2689. All prisoners in confinement during the cold season are to be furnished with 
blankets; but prisoners confined for short periods, when discharged, are to be required to 
give them up. The returned blankets, unless rendered unfit for use, arc to be re-issued 
to other prisoners in similar predicament. C. O. No. 207 of vol. 2 ; and No. 93 of 
vol. 3. W. P. 


BlaDket; — to be 
returned if good. 


2690. Every female prisoner is to bo supplied twice in the year with twelve yards of ^ <^tton clothing 
cotton cloth, and every male with eight yards, and one yard to serve as a gumcha. To 

those sentenced for less than six months, the magistrate is to issue only such quantity as he 
may consider necessary. All persons convicted of felony to wear prison clothing. Misde- 
meanants arc to be allowed their own clothing. Old clothing is to be taken away when new 
is issued ; if very dirty, it should be destroyed ; otherwise it should be maJo into massals, 
basket-pads, paper, or appropriated to any other use the magistrate may think proper. Cloth 
made in jails is to be charged at its bazar price; and care is to be taken that the darogahs 
do not charge an advanced rate for it to enhance their own commission. 0. O. Insp. 

Jails Z. P. No. 2, May 26, 1854, and No. 28, November 15, 1855. Tliis clothing is to 
be distributed on the 1st Juno, and 1st Decomber. C. O. Govt. Bengal^ No. 1342, July 20, 

1853. 

2691. Each prisoner is to bo allowed a piece of sacking for his bed 8 feet long by 2^ Bedding l. p. 
wide. This length will allow of one end being turned over to form a pillow ; and strings 

should be attached to the other end, by means of which the prisoners will be able, when they 
rise in the morning, to tie up the bedding in a neatly rolled bundle. C. O. Insp. Jails 
Z. P. No. 22, April 26, and No. 26, June 15, 1855. 

Color of dress 

2692. All prisoners who are confined within the walls of the jail (as distinguished goners 

from those who are still permitted to work beyond its precincts) are to wear a distinctive tinguishiug crimes. 
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or 


Quantity onil 
de&cnption of cloth* 
inp and bedding- M- . 
P 


lfa)ut, and mdi- 
geut pnsoiiers. 


uniform dress, varying in its color according to the class of offenders to which the convict 
belongs. The following colors are to be adopted to mark the several classes of prisoners : 

No. CaiMEs. Color. 


Ist Class. — Dacoity, burglary, highway-robbery, child stealing, giving) £iack 

poison, and theft with wounding, 3 

29id Ditto. — Cattle stealing, theft, possessing stolen property knowingly,) jji^igQ 

bad-livelihood, ) 

Zid Ditto. — Forgery, counterfeiting base coin, perjury, breach of custom) 

laws, fraud, &c. &c., ••••a O 

\ih Ditto . — Assault with wounding, simple assault, abusive language, White. 

5th Ditto . — Culpable homicide, affray with ditto, simple ditto, aggravated) Garoo or 

assault, and trespass, ) light Red. 

Convicts working on the roads beyond the jail are for the present to continue to wear 
the yellow uniform which is generally recognized throughout the country as the prison dress. 
C. O. Insp. Prisons W. P. No. 64 of 1855. 


2693. Every male prisoner is to be allowed two dhoties, one mirzai, one angocha, 
and one blanket : and each female two lengahs, two koortees, one ch udder. A tat-puttee 
bedding, six feet by two, is to be allowed to each prisoner ; and on the 20th September a 
blanket coat and an additional blanket are to be served to each, the latter articles being 
taken back at the end of the cold weather, and stored for another season. Extra tat-puttee 
beddings, and extra blankets marked II and numbered consecutively, are to be allowed to 
every hospital. C. O. Insp. Prisons W. P. No. 5, July 1, 1847. If a prisoner has not 
retained the blanket allowed to him during the year, a second should be supplied to him on 
the 15th November. C. O. Insp. Prisons W. P. No. 20, August 8, 1849. 


2694. The several magistrates throughout the Lower and Western provinces are 
authorized to furnish to the prisoners under examination, or committed for trial, and 
generally to all other prisoners who may from indigence be unable to supply themselves, 
the same quantity and description of clothing as is at present, or may hereafter be, autho- 
rized for those prisoners who are strictly denominated convicts. The magistrate is to exer- 
cise his discretion in furnishing such articles for the prisoners above alluded to, with refer- 
ence to their real wants and necessities, whether at the time at which the prisoners are 
first brought in, or at any other periods during their confinement. The magistrates of the 
several stations within the Western provinces are authorized to furnish annually an addi- 
tional blanket. C. O. No. 209 of vol. 1. 



BOOK II. — CHAPIBE VI. — SECTION V. — FETIBES. 


618 


SECTION V. 


OF FETTERS AND OFFENCES. 


2695. In all cases wherein no specific orders are issued, either by the nizamut adawlut 
or the sessions court, for the confinement of a prisoner %vith or without irons, the magistrate 
is at liberty to exercise his own discretion, and to direct the prisoner to be confined in fetters 
or not, according as the same appears to him proper or necessary for his safe custody, from 
the nature and circumstances of the case, considered with the prisoner’s rank and former 
condition in life. C. O. No. 122 of vol. 1. 


Fetters- 

Discretion to im- 
pose allowred to 
magistrate in cer- 
tain cases. 


2696. So, the magistrates may use their discretion in imposing fetters on native sol- 
diers and camp-follow’ers, who are made over to the civil authorities to undergo sentences 
of imprisonment adjudged against them by courts martial. C. O. No. 155 of vol. 3. W. P, 


Cases of soldiers 
and camp follow- 
ers. 


2697* The rules of sect. 3, Reg. II. 1834 (which exempt prisoners from labor in cer- Prisoners who 
tain cases on payment of a fine) do not interfere with the general discretion vested in empUon from** 
magistrates of imposing fetters, or otherwise restraining refractory prisoners. Reg. II. 1834, 
sect 4. 


2698. The magistrates are not to impose fetters on persons confined for misdemeanors, Prisoners con- 
cxcept in the event of special necessity arising out of bad conduct of the offender during his me^ors.****^*" 
imprisonment, which may make such restraint indispensable for his security : when, there- 
fore, the magistrate places fetters under this restriction on any person convicted of mis- 
demeanor, he is to record on his proceedings the grounds of the measure in each case. C. O. 

Nos. 217 and 223, L. P. and No. 224 fF. R of vol. 1. 

2699. Female prisoners are not to be subjected to irons, except in cases where some pemaie prisonert. 
special necessity exists for their use, as a precautionary measure, such as by way of security 

to prevent escape. C. O. No. 31 of vol. 3. 

2700. The fetters generally used in the public jails are to be of a light and uniform Fetters to be 

, « , -I 1 made of a certain 

construction; and no fetters exceeding the usual size and weight are to be put upon a size and weight. 

prisoner without the special sanction of the magistrate. Jail rules, sect 9, para. 10. 

2701. The fetters are to consist of two bars connected by a moveable ring, and fasten- How to be made, 
ed to the legs by rings in such a manner as to allow sufficient freedom of motion ; and those 

in ordinary use are not to exceed in weight one seer and a half, the seer being that of eighty 
siccas. The magistrate may cause fetters of less weight to be used whenever it appears safe 
and proper, with reference to a prisoner’s age, size, strength, state of health, or to his general 
behaviour and character. This rule, however, is not meant to preclude the use of heavier 
fetters in cases of an attempt to escape, or disorderly conduct, for which the substitution of 
heavy fetters is expressly authorized by section 6, Reg. XIV. 1816. 0. O. No. 207 of vol. 1. 

6 K 
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or JAILS. 


Fetters to be 
kept bright and 
clean. 


Leather mozehs 
to be need. 


Chains may be 
substituted for 
long links. 


Handcuffs and 
neckchams. 


Hie imposition 
of rings on pri- 
soners not sen* 
fenced to irons, 
forbidden as a 
general measure. 


btocks. 


Fetters not to be 
removed without 
order of magistrate. 


2702* The irons worn by prisoners, and more especially the rings around their limbs, 
are at all times to be kept bright and polished. All sordes and dirt are to be carefully 
removed and prevented from remaining in contact with the skin of the convicts. The civil 
surgeon is occasionally to examine, and to record the state in which he finds them for the 
information and orders of the magistrate. 0. 0. Insp. Jails i. P. No. 29, December 
24, 1855. 

2703. In order to protect the legs of the convicts from ulceration in consequence of 
the friction of the fetters, the magistrate is directed to cause every convict in the jail, con- 
fined in fetters, to wear leather gaiters or mozehs, extending a few inches above the ankle; 
and to enjoin the guards to be careful that the convicts do not take them off while out at 
their work. Care is to be taken that the rings of the fetters, placed on newly admitted 
convicts, are quite clean, and freed from all asperities arising from dirt or rust or carelessness 
in the original construction. If ulceration ensues at any time, the fetters should be imme- 
diately removed. Magistrates are at liberty to use their discretion in substituting chains for 
the long iron links generally in use ; but it seems doubtful whether the security of the pri- 
soners might not be diminished by the adoption of chains, — as the chains might be sooner 
cut through, unless the links were made of a thickness which would add materially to their 
weight. C. O. Nos. 38 and 95 of vol. 2. 

2704. Handcuffs and neck-chains may be used occasionally for prisoners evincing a 
refractory disposition ; but except in cases of emergency, the necessity for them is to be 
previously reported for the orders of the magistrate. Jail rules, sect. 9, para. 11. 

2705. The practice of placing an iron ring round one ankle of prisoners sentenced to 
imprisonment without labor and irons, or to imprisonment with labor but without irons, is 
prohibited as a general measure. Prisoners should be dealt vrith in jails in strict accord- 
ance with the terms of the sentences judicially passed upon them; and if, in cases of 
infraction of jail discipline or refractory conduct, it may be found necessary to put irons or 
rings upon prisoners of any description, the magistrate is immediately to place on record in 
the jail order book* the reasons which have induced him to order their imposition. C. O. 
Insp. Jails X. P. May 21, 1856. 

2706. The construction of substantial jails in each jurisdiction having rendered it 
unnecessary for the safe custody of prisoners in such jails that they should be confined in 
stocks, except in special cases of exigency, the ordinary uso of stocks in the public jails 
is strictly prohibited. If at any time a magistrate, under special circumstances, considers 
the temporary use of stocks to be indispensably requisite for the custody of any of the 
prisoners under his charge, he is authorized to direct the same ; but is immediately to 
transmit a full report of the case for the information and orders of the session judge. C. O. 
No. 183 of vol. 1. 

2707. The jailor is not without a special order from the magistrate to take off the 
irons of any prisoner, except in case of any sudden emergency not admitting of the delay 
of a reference to the magistrate, or when prisoners are confined in the infirmary in too 
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weak a state to bear the weight of their irons ; and such cases, when they occur, are to be 
immediately reported to the magistrate. Jail rules, sect. 9, para. 13. 

2708. The fetters of the prisoners are to be examined by the jailor or his deputy 
before they are put into the ward. And he is at the same time to enjoin on the convicts the 
necessity of keeping the rings clean, and to bring to the notice of the magistrate any instances 
of their disobeying this order. 0. O. No. 95 of vol. 2. Jail rules, sect 9, para. 12. 

2709. Any convict who is found to have loosened his irons, is to be fettered with 
handcuffs and neck-chains. Jail rules, sect 9, para. 32. 

2710. If any prisoner makes a riot and disturbance, or attempts to resist any of the 
guard, he is immediately to be put in chains and handcuffs, and the circumstances of the 
case are to be reported to the magistrate. Jail rules, sect 9, para. 27. And the imposition 
of handcuffs under such circumstances by order of the magistrate is no bar to a sentence 
by a competent court on a formal trial for such riot Reports L, P. 1852, part 1, page 596. 

2711. For the purpose of enabling the magistrate to maintain good order and disci- 
pline among the prisoners confined in the public jails, or other authorized places of con- 
finement, and to enforce a duo observance of the prescribed rules by the employment of 
the prisoners under their charge, they are vested with authority to punish, on a summary 
inquiry, the offences below specified. Reg. XIV. 1816, sect. 4. 

2712. A contumacious refusal to work by any prisoner sentenced to hard labor, or 
though not so sentenced who is subject to labor under any provision in tlie regulations, or 
under the discretion declared to be vested in the magistrate, by the orders of the court of 
nizamut adawlut, with respect to prisoners not exempted from labor by the sentences of the 
criminal courts, and not incapable of bodily labor from age, sickness, or other infirmity. 
Reg. XIV. 1816^ sect. 5, cl. 1. 

2713. Wilful neglect and indolence in the performance of any prescribed work by a 
prisoner subject to labor, as described in the above clause, especially after previous admonition. 
Reg. XIV. 1816, sect. 5, cl. 2. 

2714. Wilful disobedience to any of the written rules for the observance of prisoners 
and internal economy of a public gall, which have been translated into the current language 
of the country, and suspended on a board within the jail for general information, as directed 
in the printed jail rules now in force. Reg. XIV. 1816, sect. 5, cl, 3. 

2715. Refractory behaviour by prisoners; such as resistance to the jailor, guards, or 
other public officers, in the regular discharge of their proper functions ; abusive language 
to any such officers ; and generally, any culpable behaviour towards them which does not 
involve a serious actj of criminality, such as cannot be duly punished by the magistrates, 
and shotild therefore be brought before the sessions court. Reg. XIV. 1816, sect. 5, 
cl. 4. 

2716. Any other instance of disorderly conduct by a prisoner; such as riot, insurrec- 
tion, attempt to escape, taking off, or loosening or attempting to loosen by filing, cutting 
or otherwise, liis own irons, or those of other prisoners, with a view to escape; conspiring 


Jailor to examine 
fetters, and to take 
care that they are 
kept clean. 


If fetters have 
been loosened. 


Prisoners making 
disturbance. 


Offences- 

Magistrate is 
vesteawith autho- 
rity to punish on a 
summary inquiry 
the following 
offences, via. 


contumacious re- 
fusal to work ; 


neglect and ir do- 
lence ; 
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OV JAIll. 


And disabling them 
selves forlabor- 


, 'unisfi' 
ment the magia^ 
trate may award; 


with other prisoners for the purpose of insurrection or escape, or for any other criminal 
purpose ; abusing or assaulting another prisoner ; and generally any misconduct committed 
by a prisoner whilst in custody, which under the regulations in force, or from its aggra- 
vated nature, does not exceed the competency of the magistrate, and is therefore more 
properly cognizable by the sessions court Reg. XIV. 1816, sect 6, cl. 6. 

2717. Prisoners disabling themselves for labor are guilty of a breach of prison disci- 
pline, and as such are punishable by the magistrate under the general rules laid down for 
the management of public jails. Const No. 1 152. 

2718. The powers vested in the magistrates for the punishmentof the offences speci- 
fied in the preceding section, which on a summary inquiry appear to have been committed 
by any of the prisoners under their charge, are declared to be as follows ; duo regard 
being Jiad to the nature of the offence, tlie condition of the prisoner, and every other just 
consideration applicable to the case. Reg. XIV. 1816, sect 6, cl. 1. 


for conluinRciou8 
reftisal to work, 
iieglectf or iiidol- 
euco ; 


2719. In cases of a contumacious refusal to work, or of wilful neglect and indolence 
in the performance of any prescribed work, within the first and second clause of section 
5 of this regulation, the magistrate may cause the prisoner to be moderately corrected 
with a rattan [in certain cases, see below] ; and in the instance of a prisoner’s pertinaci- 
ously refusing to work, may likewise order his diet allowance to be reduced, in such degree 
as is consistent with his support, until he performs the work required from him. Reg. XIV. 
1816, sect 6, cl. 2. 


for di«.oljedioure to 
written rule**, re-* 
fractor) or disorder* 
1> coiidurt. 


Convict** under 
sentence ofimpri- 
sonment for life 
knowingly doing 
an act likely to 
cause the death of 
another, how pun- 
ishable. 


2720. The oflPences specified in the third, fourth, and fifth clauses of the preceding 
section are punishable, according to the nature and circumstances of the case, by stripes 
with a rattan, not exceeding the general limitation prescribed for this mode of punishment 
by a magistrate, viz, thirty rattans [in certain cases, see below], or by close and as far as 
practicable by solitary confinement ; or when a prisoner has attempted to escape, by the 
substitution of heavy fetters for those in ordinary use, which are directed by the jail rules 
to be of a light and uniform construction ; by the temporary addition of neck-chains of a 
moderate weight, when the prisoner has been refractory or turbulent, or guilty of any act 
of violence ; and in aggravated or emergent cases of this nature, by the further restraint 
of liandcufFs, whilst such restraint, which is never to be imposed without necessity, appears 
to be requisite for the safeguard of the prisoner, or to prevent his doing mischief to others. 
Reg. XIV. 1816, sect. 6, cl. 3. 

2721. Within {he territories subject to the government of the East India Company, 
except within the local limits of the jurisdiction of the supreme court, and except within the 
settlements of the Straits of Malacca, any convict sentenced to imprisonment for life, or to 
transportation for life, who does any act, with the intention of thereby causing, or with the 
knowledge that he or she is likely thereby to cause the death of any person, is, upon convic- 
tion thereof before the sessions court, subject to confirmation by the sudder court, to be pun- 
ished with death or with transportation for life, or with corporal punishment not exceeding 
39 stripes, whether such convict does or does not by such act cause the death of any person. 
Act XVIIL 1845, sect 1. 
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2722. Any such convict as aforesaid, who commits any offence whatever, otlier than Such convicts 

the o^ces mentioned in the preceding section, or who is guilty of violent or disorderly con- ^isoliieriy 

duct,H5aj: having been punished by the order of the superintendent of the jail in which ho or aSe. 

she is confined, is, upon conviction thereof before the sessions court, subject if the sentence be 
for transportation for life to confirmation by the sadder court, to be punished with transporta- 
tion for life, or with corporal punishment not exceeding 39 stripes. Act XVIII. 1845, sect. 2. 

2723 . The provisions of cl. 1, sect. 2 , Reg. 11.1834 (which rescinds the power Lahorinp p^on- 

to pass sentence of corporal punishment) do not exempt convicts sentenced to labor in irons trcoTpomi 
from such moderate corporal punishment during their imprisonment, as is unavoidable for ’ 

the maintenance of the discipline of tho jails. Reg. II. 1834, sect. 6. 

2724 . Under the above provision, all offences which are opposed to the maintenance but it must bp mo- 
of discipline in tho public jails (as those enumerated in sect. 5, Reg. XIV. 1816) are, when unavoidable 
committed by convicts sentenced to labor in irons, punishable with stripes ; but it is to be 

borne in mind, that such punishment must be moderate, and tliat it should be inflicted only 
when it is thought to be unavoidable for the maintenance of the discipline of the jails.(a) 

C. O. No. 235 of vol. 3. 


2725. Corporal punishment is to be inflicted in the i3rescucc cither of the magistrate 
or of his assistant ; and the office of superintending the infliction of stripes is never to be 
deputed to a native ministerial officer. C. O. No. 59 of vol. 2. 


Tho inflicHnn 
muKt be Hiiperin- 
tenderl by tlie iiia- 
pistrate, or his 


2726. No prisoner is to be flogged without the opinion of the civil surgeon being first Exammation by 
taken as to whether the case be one in which that punishment can be safely administered, punfshment?*^ 

As a general rule, stripes should be inflicted upon the breech and not u])oii the back, proper stripes to be in- 
measures being adopted to guard against the blows falling upon any other than the part 
intended to receive them. C. O. Govt. Bengal, No. 1019, May 13, 1852. 


2727. No female is to be sentenced to corporal punishment by stripes. 
1825, sect. 3. 


Reg. XII. Females are not 
liable to corporal 
puniehment. 


2728. The powers vested in magistrates by tho above rules may, of course, be exer- Power of joint 

cised by joint magistrates, and assistant magistrates, who are not stationed at the same “^if^trate unda^- 

*1 ** ° ^ , o ^ feistant in such cav- 

place with the magistrates, and who under the general regulations are invested with the 
authority of magistrates, with respect to prisoners under their immediate cliarge. The 
magistrates are further empowered to refer to their assistants at the sudder stations any 
cases within the provisions of this regulation : observing the rule prescribed in section 21, 

Reg. IX. 1807*, viz. that the order of reference direct whether the assistant is to submit ^v.para,77L 

his proceedings for the magistrate’s decision, or to pass his own determination on tho case 

referred to him. If the assistant be authorized to determine the case referred to him, he is 

empowered to pass the same order as might have been passed by the magistrate ; but his 

decision is open to revision [on appeal f] by the magistrate, if the latter see cause for it, as t v.para. is-iii. 

provided in the section above cited with respect to all judgments passed by the assistant to a 

magistrate, who is not vested with the full powers of magistrate. Reg. XIV. 1816, sect. 7. 


(a) This order rescinds C. O. No. 1 of vol. 3, which made it imperative that the corporal punishment should be inflicted 
at the moment, following so immediately on the offence, as to deter others by the force of example. 


6 L 
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mndt ifT^hpuu 2729 . If in any case the magistrate considers the punishment he is authorized to 

inflict inadequate to the offence, he is to commit the prisoners to take their trial before the 
sessions court Const. No. 85. 

2730. Prisoners punished by the magistrate for breach of jail discipline cannot be 
committed to the sessions for the same offence, as any farther punishment would be cumula- 
tivc and therefore illegal. N. A. R. vol. 6, page 58. 

2731. It is not competent to a session judge to award stripes under sect 6, Reg. 11. 
1834, that power being vested solely in the magistrate for the maintenance of discipline in 
tlic jail. Const No. 1302. 

2732. A prisoner confined in jail under sentence of 7 years’ imprisonment without 
labor, was convicted of making an assault on the magistrate, while in the execution of his 
duty; and sentenced to receive 15 corahs, and to be imprisoned in handcuffs and fetters 
for the space of 7 years in addition to his former sentence, and to be kept to hard labor: 
but the magistrate was allowed to relax the restraint of handcuffs, whenever from tho 
prisoner’s behaviour he might consider it safe to do so. N. A. R. vol. 1, page 329. 

2733. A prisoner, under sentence of 14 years’ imprisonment, was convicted of attacking 
the magistrate, while in tho execution of his duty, and striking the jailor and the jemadar, 
and sentenced under sect. 7, Reg. LIIL 1803, to transportation for life. Reports i. P. 
1853, part 2, page 152. 

2734. The life-convicts in the Alipore jail attacked the magistrate, jailor, and guards. 
The two principals were convicted of assaulting the jailor in the execution of his duty with 
the intent to cause his death, and were sentenced capitally. The remaining prisoners were 
convicted of aiding and abetting in the attack on the magistrate and his officers, severely 
Avounding them, and of having joined in such attack with the intent of causing death, or with 
the knowledge that they were likely to cause death, and were sentenced to transportation for 
life. Reports L, P. 1852, part 1, page 295. 

2735. The prisoners, while convicts under confinement in the Alipore jail, assaulted and 
^vounded some of the other convicts, and were sentenced, the ringleader to transportation for 
life (13 years’ of his former sentence being still unexpired), and the remainder to additional 
imprisonment for 3 years. Reports i. P. 1862, part 1, page 596. In a similar case the 
ringleaders were sentenced to 7 years’, and the others to 5 years’ additional imprisonment. 
Reports L. P. 1852, part 1, page 605. 

2736. Tho prisoners, convicts, were convicted of riot and insurrection in jail, and sen- 
tenced, the leader to imprisonment with labor and irons in transportation for life, and the others 
to imprisonment with labor and irons in banishment for 14 years. N. A. R. vol. 6, page 61. 

2737. It is not necessary to make a detailed record of the evidence, or of any part 
of the proceedings, held in the summary inquiries authorized by this regulation ; nor is it 
requisite to examine witnesses upon oath, except in cases of a serious nature, involving 
offences specifically provided for by the general rules in force for the administration of 
criminal justice. But a record is to be kept of every summary conviction and punishment ; 
stating the name of the prisoner ; the offence charged against him ; the substance of the 


Precedent (if not 
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evidence and conviction; or the magistrate’s personal view when the facts of the case have 
taken place within his view ; and the punishment ordered with the date of the order ; to 
be signed by the public officer by whom it is passed. The record so authenticated is to 
be kept ready for the inspection of the session judge on his visiting the jail, that a refer- 
ence may be made to it in the event of any complaints being preferred by the prisoners. 

Should the session judge see cause to disapprove the order of a magistrate, or his assistant. Duties of session 
in any instance, he is to notice the same to the magistrate, with any instructions which appear 
necessary, and are consistent with the regulations in force ; or if the magistrate, or his as- 
sistant, appears in any instance to have been guilty of any gross neglect, or other misconduct, 
such as is required to be reported to the nizamut adawlut by sect. 63, Reg. IX. 1793 {Ced. 

Prov. sect. 30, Reg. VII. 1803)** or by any other regulation in force, the judge after calling *L\para. ghd. 

for any requisite explanation is to report the same accordingly. Reg. XIV. 1816, sect. 8. 

2738. No appeal lies to the session judge from the order of a magistrate passed under No appeal liea to 
Reg. XIV. 1816. The })enal provisions of that regulation are not repealed by Act XVIII. 

1844, which regards merely arrangements of executive control and superintendence. Sec- 
tion 2 of the Act quoted by no means confers an unlimited authority on the government to Power of govern - 

direct the infliction of such punishments within jails as it pleases. Letter of Nizamut Adawlut 
to Judge of Bakergunj, No. 295, March 24, 1853. 


SECTION VI. 

OF ESCAPE. 

2739. The magistrate is to keep up, and regularly revise, in the vernacular language. Register of e« 

a register of the names of convicts who have broken jail, or have otherwise effected their prisoners, 
escape, in the annexed form. A copy of this register is to be forwarded on the 1st 
of January and the 1st of July in each year, to the superintendent of police. 

Register of convicts who have broken jail^ or have otherwise effected their escape. 


Name and casto 
of the persons 
who have es- 
caped from jail. 

Name of 
the 

father. 

Supposed 

Descrip- 
tion of his 
person. 

Supposed usual 
place of resi- 
dence. 

Amount of re- 
ward ofTored 
for his appre- 
hension. 

Date of appre- 
hension, sur- 
render, or as- 
certained 
death. 

No. of case; the year 
in which it is prefer- 
red ; and in what part 
of the record otSce the 
record is to be found. 





1 





Reg. III. 1812, sect 9, cl. 1 and 2. 


2740. A half yearly return is to be made to office of inspector of prisons on the Half yearly e«» 
Ist of January and 1st of July in the subjoined tabular form, shewing the number of convicts statements, 
who have broken jail during the 20 years preceding and are still at large. Persons, who 
escaped more than 20 years since, may be inserted, if special reasons exist When any such 
convict is re-captured, his name should not be omitted from the next succeeding return, but 
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the fact of his apprehension should be mentioned in the column of remarks and his name 
struck out of the subsequent lists. 


1 

2 

3 

1 

4 

5 

6 

Namo of convict. 
Father’s name, caste, 
villapjc to which he 
bclonjrs, porgunnah, 
and zillah. 

Offenco of which 
he was convicted, sen- 
tence, and date of sen- 
tence. 

Date and cir- 
cumstances of es- 
cape. 

Amount of re- 
ward offered. 

Description of 
the convict’s per- 
sonal appearance. 

liemarks. 


rarticular*^ of 
each escape be 
reported. 


j nqupst to be held 
oil fl(‘ad bodies ol 
prisoiK'r*' bcfoie re- 
moval. 


And in cases of 
doubt tlie surgeon 
IS to inspect the 
body . 


Fioceedinp^ of 
inamistmte to be 
submitted iu judge. 


Intormatiou of 
c'^crtpi* to bo for- 
warded to superiu- 
tciideiit of jiolice . 


Rules for offering 
rewards for re-ap- 
prehension. 


C. O. Insp. Prisons W, P. Nos. 60 and 68 of 1855. 

2741. Government requires that proper vigilance sliould bo exercised in preventing 
the escape of prisoners from jail. The particulars of each escape are to be explained in 
the monthly returns. C. O. Govt. Bengal^ No. 1368, October 20, 1849. 

2742. To prevent the escape of prisoners from jail by feigning themselves dead, the 
magistrate is not to allow the removal of tlio bodies of prisoners who die in jail, until an 
inquest has been held on tlicin by the native surgeon of tho station, and such other persons 
as the magistrate appoints for the purpose, and the result of such inquest regularly reported. 
C. O. No. 26 of vol. 1. 

2743. In any case in which there appears to the native doctor, or other officers asso- 
ciated with him, to be the slightest doubt with regard to the actual death of a prisoner, 
the body is not to ho removed until it has been examined by the civil surgeon himself. 
But surgeons are not to be re()uirc(l to inspect previously to their removal the bodies of 
all prisoners reported to have died in tlie jail. C. O. No. 204 of vol. 1. 

2744. All proceedings held by magisti-ates in regard to the escape of prisoners, as well 
as any proceedings respecting the conduct of the guards from whose custody the escape has 
been effected are to bo submitted for tho inspection and orders of tho session judge. 
Reg. XVII. 1816, sect. 14, cl. 1. Const. No. 1162. 

2745. The magistrates are to communicate to the superintendents of police of their 
respective divisions all instances of convicts breaking jail before the expiration of the period of 
’ ‘ sentences, as well as every instance in which a prisoner in custody, during examination, 
or commitment for trial, or under requisition of security for good behaviour, effects his escape ; 
transmitting for tho information of the superintendent of police a copy or extract of the pro- 
ceedings holden by them on such occasion, together with information of the measures taken to 
rc-apprehend the persons who have escapfed ; and stating at the same time whether in their 
opinion it is advisable to offer any reward for the re-apprehension of such persons, and if so 
tho amount of such reward. Reg. XVII. 1816, sect 14, cl. 2. 

2746. The reports regarding the escape of prisoners to the session judges and the 
superintendents of police, required from magistrates by tho above provisions, are to be forward- 
ed as heretofore [before the passing of Act XVIII. 1844]. But the power of sanctioning 
rewards for the re-apprehension of escaped prisoners is transferred from the superintendents of 
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police to the magistrates, who are authorized to proclaim rewards in such cases to the extent 
of 50 rupees. In cases where it is deemed expedient to offer a higher reward than the above, 
the magistrates are to report the circumstances direct to government for its sanction. In 
cases however in which heinous offenders have escaped, or on occasions of emergency, the 
magistrates are to exercise a discretion, as heretofore, in offering a reward not exceeding 
100 rupees, reporting the offer for the confirmation of government. 0. O. GoyU Bengal 
No. 1072, October 10, 1844, para. 9. 

2747. All applications for the issue of rewards for the recovery of escaped convicts 
from the jails under the inpector of prisons must in the Western Provinces be made to that 
officer who is authorized to sanction such offers to an amount not exceeding 100 rupees in 
each case. Where larger offers are proposed, tho inspector will report the case for the 
previous sanction of government. Govt. Order W. P. No. 149, January 18, 1851. 

2748. In tho Western provinces magistrates are required, on the escape of a convict 
for whose re-apprehension a reward has been sanctioned of 100 rupees or upwards, to 
forward without delay a notification in annexed form for publication in the Agra government 
gazette, accompanying tho same with a translation into Oordoo. 

Descriptive roll of convict sentenced to imprisonment for lije (or years) who escaped from 

confinement on the of 184 . 


Name of I 
Prisoner. I 

Caste and age. 

Uesioknce. 

Crime and 
date of 
sentence. 

Whence 

escaped. 

Remarks. 

Village. 

Pergunnah. 

District or country. 








To contain description of fugi- 
tive’s perfcon, notieo ot any re- 
ward oftt red for his apprehension, 
or other particulars. 


Magistrate’s Office, | A. B., 

Zxllah the of 184 . ) Magistrate, 


C. O. No. 105 of vol. 3. W, P. 

2749. The superintendent of police is to employ, in concert with the magistrate, the 
means which ho considers best adapted to effect the re-apprehension of tho offender. Hog. 
XVIL 1816, sect. 14, cl. 3. 

2750. The cases of convicts, or of prisoners ordered to be confined till they give 
security for good behaviour, who effect their escape while under sentence, or order of im- 
prisonment, from a jail or other place of confinement, or from tho custody of their guards, 
are cognizable by the magistrate ; and upon conviction, the magStrate is empowered to 
sentence the offenders to corporal punishment not exceeding thirty stripes with a ratan, 
and (if sentenced to a limited period of imprisonment) to suffer such period of imprisonment 
beyond the unexpired term of their original sentence, as he judges proper, provided, however, 
that such additional imprisonment is in no case to exceed the period of two years# If the pri- 
soner is in confinement under an order to find security for good behaviour, he may be sentenced 
to imprisonment for a specific term not exceeding two years, lieg, XII. 1818, sect 5, cl. 1. 

6 M 


Inspector W, P. 
may sanction a rc* 
ward of 100 rupees 
in each case. 


NoHfleation in 
grovemment gaz 
ette. 


Magistrate and 
superintendent to 
adopt means for re* 
apprehension. 


Cases of escape 
cognizable by ma- 
gistrate limit of 
punishment. 



S22 


or 1A1L8. 


He may commute 
stripes to imprison- 
ment ; 


but may still inflict 
stripes. 


No subsequent 
punishment can be 
added to that im- 
mediately inflicted 
for breach of jail 
discipline. 


So, prisoticrM o'i- 
capiuj; iKlorctnul. 


Kxnniplo of es- 
rnpiuif Iroiu hajut. 


8o, pn-^oners ea- 
capinp utter aen- 
tcoicc, ami before 
ot warrant. 


2751. A magistrate may sentence a prisoner, convicted of escaping, to one year’s 
imprisonment in lieu of stripes, in addition to the term he is authorized to award under the 
above provisions. Const. No, 1184. 

2752. But under the terms of the exception contained in sect. 6, Reg. II. 1834, the 

magistrate is not precluded by sect. 2 of that regulation from awarding stripes to persons 
convicted of any of the ofiences enumerated in these provisions. 0. O. No. 14, November 
13, 1846. ( Thii rescinds Const No. 993.) 

2753. Five convicts were tried for heading an insurrection in the Deegah peniten- 
tiary, ill which the magistrate’s authority was resisted, and his life placed in danger, and 
were convicted ; but no punishment was awarded, because the magistrate had inflicted 
corporal punishment, previous to commitment, for breach of jail discipline ; and any 
sentence would therefore have been a second punishment for one and the same offence. 
N. A. R. vol. 6, page 58. 

2754. The cases of prisoners apprehended and detained in custody under examina- 
tion on charges of a criminal nature, but not admitted to bail, who effect their escape from 
a jail or other place of confinement, or from the custody of their guards, are also cognizable 
by the magistrates ; and such prisoners, being duly convicted of the offence in question, 
arc liable to a sentence of imprisonment in no case exceeding six months. Reg. XII. 
1818, sect. 5, cl. 2. 

2755. A prisoner in the hajut-tujveez jail, convicted of making his escape from the 
Bareilly jail during an insurrection of the prisoners, in which several persons were killed and 
wounded, there being, however, no proof that he had been actively concerned in the insur- 
rection, was sentenced to imprisonment for 5 years with hard labor. N. A. R. vol. 1, page 346. 

2756. A prisoner was convicted and sentenced by the sessions court, but the issue of 
the warrant was stayed pending a reference regarding other prisoners in the same case 
to the nizamut adawlut : before oi'ders were received on the reference, the prisoner made 
liis escape from jail. Held that he was punishable by the magistrate as a convict under the 
above provisions. Const No. 1246. 


soiitpnconbovo 6 2757. Whon the magistrate sentences any person under these provisions tea longer 

portlll period of imprisonment than six months, he is to report the case to the session judge ; and 

the powers vested in the session judge, and the nizamut adawlut, with regard to the revision 
of sentences and orders passed by the magistrates, are applicable to all sentences and 
orders passed by the magistrate under this regulation. Reg. XII. 1818, sect. 6, cl. 1. 


Same powers 2758. Tlie superintendents of police, and officers vested with the powers of joint 

may be oxorrisod * , i e • j 

by superiutendiiit magistrate, are corapeteit to exercise the same powers and tunctions as are entrusted to 

of police aod joiut . -• i i • • 'r» vtt ^ i r. 

magiatraio. the magistrates by the above provisions, lieg. All. 1818, sect. 6, cl. 2. 

Offender to bo 2759. The rules contained in the two preceding clauses [paras. 2750 and 27541 are 

comiqitted to ses- .iii. 

sions.ifescapeisat- not, uowovcr, to be Considered appucable to tne cases of convicts, or other prisoners, who 
personal ipjury to in offoctitig their escapo, or in attempting to effect their escape, are gniltj of such a 
taty person. degree of violence towards their guards or other individuals, as may in its consequences 
involve the death, wounding, or severe personal injury of any person or persons. In all 
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cases of that nature, it is the duty of the magistrate to commit the offender to take hia trial 
before the sessions court Reg. XIL 1818, sect 5, cl. 3. 

2760. Any persons brought to trial before the sessions court [under the above pro- 
vision] are liable on conviction to such farther punishment, in addition to their former 
sentences, as may be adjudged against them, on consideration of the circumstances of the 
case, under the provisions contained in this regulation. Reg. LIII. 1803, sect 9, cl. 1. 

2761. When the escape of a convict is not attended with violence, it is not compe- 
tent to the magistrate to commit him to the sessions, although he may have been several 
times previously convicted of that offence. The magistrate must himself dispose of the 
case. Const. No. 501. N. A. R. voL 6, page 187. 

2762. A prisoner effecting his escape while under commitment cannot, on his re-ap- 
prehension, be committed on the original charge and on a second count for the escape. A 
second count should charge some act arising out of the same circumstances as the original 
or first count. N. A. R. vol. 6, page 75. 

2763. A prisoner sentenced to imprisonment for escaping from jail is entitled to 
exemption from labor, on payment of a fine, for the period of his confinement for that 
specific offence. Const. No. 1215. 

2764. A prisoner sentenced by the session judge to fine and imprisonment appealed 
to the nizamut adawlut, and was admitted to bail pending the appeal ; he absconded and 
the bail was forfeited. Held that his property was not liable to forfeiture for evasion of 
process, under Reg. XL 1796 and sect. 26, Reg. XX. 1817, which are applicable only to 
persons charged with a crime, but not convicted ; but that he must be proceeded against 
as an absconded convict. Const. No. 1124. 

2765. Any convict, under sentence of transportation for life, who has been transported 
to any place beyond sea, and escapes from such place of transportation, and returns without 
permission to Bengal, or to any part of the Company’s territory under the presidency of 
Bengal, is on conviction thereof, to the satisfaction of the nizamut adawlut, and if no 
circumstances appear to that court to render such convict an object of mercy, to be adjudged 
to suffer death. R^g- LIII. 1803, sect. 9, cl. 2. 

2766. A futwa must be taken orf trial of convicts for escape under tho above provi- 
sions. Const. No. 47. 

2767. A convict under sentence of transportation for life made his escape from Prince 
of Wales’s Island, ana returned to Bengal. The court, not considering him to be a proper- 
object of capital punishment (on what account does not appear) sentenced him to 39 korahs 
and to be again transported. N. A. R. vol. 1, page 231. 

2768. A prisoner was convicted of making his escape from ship-board, while on his 
way to the place to which he had been sentenced to be transported. Sentence ; — 25 strokes of 
a ratan, and his former sentence to be considered in full force. N. A. B. vol. 3, page 168. 

2769. A prisoner was convicted of returning from Prince of Wales’s Island, where he 
was under sentence of transportation for life. The advanced age of the prisoner (90 years) 


Punishment in 
such cases. 


Magistrate can- 
not commit, unless 
escape is attended 
with violence. 


A second count 
for escaping from 
jail cannot be added 
to the charge for 
the original offence. 


Prisoners under 
sentence for escape 
may be exempted 
from labor on pay> 
ment of fine. 

Property per- 
sons escaping pend- 
ing appeal is not 
liable to forfeiture. 


From trans- 
portation. 

When sentence is 
for life, the punish- 
ment for return is 
death. 


Futwa must be 
taken in such cases. 


Examples of pun« 
ishment for return - 
in|^ from transport- 
ation. 
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Meglect of 
guards. 

PunUhment in 
eases of neglect, 
and of connivance ; 


whether bcfoi o or 
after coiiMttion. 
Magistrate how to 


was held to be a bar to capital or corporal punishment ; and he was ordered to be trans- 
ported again to the place whence he had retorned. N. A. R. voL 4, page 142« 

2770. A convict who escaped, and returned from transportation to the place of his 
birth, was sentenced again to transportation for life with hard labor. One judge proposed 
death, but it was considered unnecessary and inexpedient. Another judge proposed that he 
should be sentenced, in addition to re-transportation, to be double ironed and kept to the 
hardest labor of which the system of jail discipline admits, for 2 years ; but the other judges 
held that such a sentence was beyond their competency. Reports L, P. 1853, part 1, page 3. 

2771. All guards of whatever description, having the custody of convicts who escape, 

and wlio appear on the magistrate’s enquiry to have been guilty of wilful neglect, are to be 
immediately dismissed from the public service; and, should any connivance or further 
criminality appear against them, are to be committed or held to bail, according to the cir- 
cumstances of the case, for trial before tho sessions court, that, on conviction, they may 
receive the jiunishment which the law directs. and Ben, Reg. II. 1799, sect. 6. 

Ced, Prov, Reg. VIII. 1803, sect. 23. 

2772. The above provision is extended to guards in charge of prisoners who escape 
from custody, whether before or after conviction ; but is not applicable to military guards 

miuTai y from the provincial battalions (while such battalions continue subject to military law) or 

from any regular corps of tho army. Whenever it appears to the magistrate that a guard, 
furnished from any corps subject to martial law, lias been guilty of wilful neglect in guarding 
the prisoners under his charge, or of connivance at the escape, or the attempt to escape, of 
any prisoner, or of any other act of a criminal nature in the discharge of Iiis duty, the magis- 
trate is to cause the offender to be delivered over to tho officer commanding the detachment 
to which he belongs with a charge in writing, that he may be tried and punished on convic- 
tion by a court martial, Beng, and Ben. Reg. XI. 1806, sect. 10, cl. 2. Ced. Prov, Reg, 
VIIL 1805, sect 14, cl 5. 

2773. A magistrate may punish a burkundaz found guilty of gross neglect or conni- 
vance in the escape of a prisoner by fine and imprisonment under the provisions of sect 
19, Reg. IX. 1807, instead of committing the case to the sessions under the above provision ; 
but if he thinks the sentence which he is thereby authorized to pass insufficient, he should 
proceed to commit the offender. Const Nos. 206 and 1131. 

2774. A magistrate is not authorized under cl. 5, sect. 5, Reg. VIII. 1809, to adjudge 
a burkundaz, from whose custody a prisoner lias escaped, to pay a fine equal to 3 months* 
salary. The court ordered the restitution of what had been levied exceeding one month’s 
salary. Const. No. 192. 

2775. A magistrate is not authorized under Reg. XIV. 1816, or any other enact- 
ment, to sentence to hard labor a burkundaz found guilty merely of neglect of duty, as in 
conniving at the escape of a prisoner. Const No. 712. 

2776. As burkundazes, chokeedars, &c., found guilty of neglect of duty, were 
not formerly liable to stripes in addition to imprisonment, the provisions of Reg. II. 
1834, in prohibiting the infliction of stripes, do not authorize an addition to the period of im- 
prisonment to which they were liable previous to the issue of that enactment Const No. 923. 


II ow far mag^is- 
trate may puinsTi in 
cuHes ot frros*! neg- 
lect or cuuuivaucu. 


Magistrate can- 
not impose line of 
more than ouo 
mouth’s pay; 


nor impose labor ; 


nor additional im- 
pnsonment in lieu 
of ttripea. 
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2777. The superintendent of police cannot exercise any authority over the guards of 

prisoners effecting their escape. Const. No. 1162. iu»uchca»e». 

2778. The above provisions do not empower the magistrate to declare by a public 
order that such officer should never agmn be employed in the zillah courts in any capacity 
whatever. Const. No. 157. 


SECTION VII. 


OF LABOR, AND EMPLOYMENT OF CONVICTS. 


2779. The officers in direct charge of jails are to receive, through the session mdses. To be directed by 

„ , 1 . 1 1 .. ... governmeirt. 

from the government, all orders regarding the employment ot convict labor. C. O. Govt. 

Bengal, No. 1072, October 10, 1844, para. 3. 

2780. It is the bounden duty of the magistrates to enforce the due execution of the Dnties of maps- 

sentences passed on criminals, to take care that their labor is judiciously directed to objects employment of coo- 
• victfle 

of public benefit, and to prevent the periods of their confinement from being passed in ease 
and idleness. C. O. No. 158 of vol. 1. 

2781. Labor can form part of the punishment only when included in the sentence ; and Sliest it*^ 

therefore a magistrate has only to frame his sentences with or without it according to his own mentiooed in the 
judgment Resolution N. A. No. 292, April 3, 1846. L. P. 

2782. Three prisoners, sentenced to imprisonment without irons, and to labor inside No alteration can 
the jail, petitioned to be allowed to work on the roads, and consented to wear fetters. It 

was held by the nizamut adawlut, that the local officers were not competent to make any 
alteration in the sentence passed on a prisoner. Const. No. 1005. 

2783. There is no objection to session judges inserting an exemption from hard labor, poasinp 

. j , , , sentence may ex- 
in the warrants issued by them to -the magistrate,, in cases wherein they may, on consider- labor. 

ation of the rank or situation in life of any person sentenced to imprisonment, consider him 

to be an improper object of hard labor. C. O. No. 44 of vol. 1. 

2784. The practice of employing convicts in pulling punkahs, watering tatties, and Prisoners not to 

, .V . . , V. ^ ^ 1 11 . boemployedlnpub- 

similar menial occupations in public offices, is objectionable, and must be discontinued. He offices. 
Punkah-pullers hired in consequence of these orders may be charged for in a contingent bill. 

C. O. Govt. Benffal^No. 1203, July 9, 1851. C. O. Insp. Prisons PV, P. No. 42, February 
24, 1854. , 

2785. The employment of prisoners in repairing the public roads is consistent with aii convicts may 

^ , , b® employed ou 

the Mahomedan law ; and therefore all convicts sentenced to imprisonment [with labor] public works ; 
may be so employed, or in other similar public works, with an exception to any person who 
is incapable of labor from age, sickness, or other infirmity. C. 0 . No. 3 of vol. 1 . 
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but a dtstiuction 
h to be made. 


2786. The practice of working on the roads every description of prisoners capable of 
labor, indiscriminately, not excepting those confined for short periods and slight offences, 
is very objectionable : magistrates should be careful not to employ in that manner persons 
unfit to be so exposed from their previous habits, or the nature of their offence. C. O. 
No. 217 of vol. 1. 


Heport to be 2787. But in case any convict sentenced to imprisonment should, from his rank and 

be exempt- Otherwise, appear an improper object to be employed on the public roads, 

ed from labor. otlior similar works, the magistrate is to report the same, with the circumstances of the 

case, for the special orders of the nizamut adawlut. C. O. No. 8 of vol. 1. 

Priftonera may bo 2788. Experience having shown that the labor of the prisoners, confined in the several 
oiT|IubHcTuddmi:s districts throughout the provinces, can be turned to very beneficial account in various 
duties connected with the repair and construction of public buildings, the magistrates 
generally should furnish to the superintendents of civil buildings, and to the officers acting 
under them, the aid of such number of convicts as can bo conveniently spared from other 
urgent public duties, with a view to diminish the expense of repairing and constructing 
jails, hospitals, cutcherries, and bridges, in the immediate vicinity of the stations at which 
works may be sanctioned by government. C. O. No. 196 of vol. 1. 

2789. In all cases of repairs, alterations, or improvements made in the jails, convict 
labor is to be used whenever practicable, in preference to free labor : — and in preparing 
estimates, the cost of each is to be noted. 0. O. Insp. Jails X. P. No. 16, November 8, 
1854. 

2790. To enable the superintendent of civil buildings to judge of the degree in which 
the actual charges incurred in such buildings are reduced by the employment of convicts 
in each instance, the magistrates are to keep an accurate monthly account of the total 
number of convicts furnished by them for the duties in question. 0. O. No. 196 of vol. 1. 

2791. It is competent to government to vest superintendents of roads and other 

Mcts mM^ bo vested Dublic works, aiid their assistants, who have the direction of the labor of convicts, with 
ill c\0('\Ui\P officer. ^ f i i i 

such powers as may from time to time be deemed necessary, to enable them to exert an 

efficient control over the convicts and the guards employed with them. Reg. IV. 1833. 


nndalwiivs mre 
pairs of iuiIn , 


111 vOiioli rase an nc- 
(ouiit IS to bo kept. 


( ’ontrol over con- 


Feednip, \c of 2792. Convicts placed under charge of executive officers are to be lodged^ and fed by 
them, but are to be supplied with clothing by the magistrates in charge of the jails from which 
the convicts are detached. C. O. No. 127 of vol. 3. 


KuJo when ron- 
vlots arc required to 
be supplied from 
other districts. 


2793. Whenever it is necessary, under the orders of government, to collect any 
number of convicts together for the execution of public works, and such convicts cannot 
be supplied from the sudder station of the district in which their services are required, the 
superintendent of police is to make application to the government stating — the number of 
prisoners required, — the work on which it is proposed that they should be employed, — and 
the districts from which in their opinion they can be most conveniently supplied ; and the 
government is to determine on the expediency of the removal of convicts, and to issue such 
instructions to the local magistrates as are deemed proper. Reg. XVIL 1816, sect. 18. 
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2794. But government is averse to the employment of parties of convicts at a dis- 
tance from the sudder station excepting under very particular circumstances. When 
therefore the employment of such parties is of so much public use as to render it expedient 
to detach them, a report is to be made to government. C. O. Sup. Pol. X. P. No. 1 of 
1844. 

2795. The government does not wish prisoners to bo detached to work at a distance 
from the jail ; as it is incompatible with proper prison discipline to keep the convicts in 
larf^o gangs under native superintendence at a distance from the magistrate of the dis- 
trict. Improvement in prison discipline is an object of vast political importance, and far 
superior to the keeping up of roads ; and it does not appear that the health of the prisoners 
can be better preserved on the roads than in the jails.(a) The ferry fund committees 
cannot expect, in addition to the annual surplus funds, what would be equal to a further 
large money assignment in the shape of convict labor. Government does not object for the 
present to the employment of as many gangs outside the jails as are absolutely required 
for repairing station roads, whence the convicts can return to be shut up at night ; but 
the great body of the prisoners, especially those sentenced for serious offences, are to be 
kept strictly employed within the premises, — on remunerative work, if possible, — but, at 
all events, employed. When this plan is once enforced, a great saving will be effected by 
discharging the whole or the greater portion of the ticca guards ; and there is no doubt 
that energetic and persevering magistrates will in time devise means for repairing station 
roads from the profits of convict labor without sending a single prisoner to work outside 
the walls. C. O. Sup. Pol. X. P. No. 76G, April 2, 1844. 

2796. During the unusually heavy rains of 1856, all out-door labor was prohibited, es- 
pecially where cholera or any other serious epidemic prevailed, except in regard to works of 
absolute necessity, or which wore required for sanitary purposes connected with the station. 
Magistrates were required to attend at once to every requisition of the civil surgeon for 
extra clothing, food, and the moans of warding off approaching sickness, which he might 
deem absolutely necessary, unless in the exercise of their general control they should deem 
it unadvisable. C. O. Insp. Jails X. P. No. 51, September 20, and October 6, 1856. 

2797. The practice of employing small gangs of prisoners in places of populous resort, 
unless the express sanction of government is previously obtained, is prohibited. Hitherto it 
has been customary to send small parties of 5 or 10 convicts into the crowded streets of 
cities, wherever the services of free laborers happened to be required. The number of 
burkundazes in charge of a gang of this strength being never more than two, it is obvious 
that no attempt to prevent communication between the prisoners and individuals in the 
surrounding crowd could be successful. The prohibition now issued is directed against the 
practice of allowing prisoners to work in situations which afford constant opportunities of 
communicating with passers by, unless the strength of the guard is sufficient for the pre- 
vention of this communication, and the nature of the locality such as to admit of its effectual 
enforcement. The prohibition must be considered to extend absolutely to the employment of 

(a) The average mortality of out-door is probably not loss than thirty per cent, greater than that of in-door laboring 
prisoners. C. O. Inspector Jails L, P, No, 61, September 20, 1866. 
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convicts in a narrow street, or in any market place, while the market is being held ; and also 
to the simultaneous employment of convict and free labor upon the same work* The 
introduction of a penal dietary has hitherto been productive of little effect in rendering the 
punishment of imprisonment more distasteful to those convicts, who are employed beyond 
the walls, in consequence of the facilities which are still afforded for obtaining prohibited 
indulgences. The strictest discipline, which is practicable, must be maintained among pri- 
soners, working on the roads. C. O. Insp. Prisons VT. P. No. 62 of 1855. 


How far convicts 
may be employed on 
private works. 


2798. Magistrates are prohibted from employing convicts under their charge upon 
any private works whatever, and are enjoined on all occasions to employ them upon public 
roads or works, under a suflScient guard for their safe custody ; except when during the 
rainy season they cannot be employed at a distance from the jails, and it is impracticable 
to employ the whole of them upon the public works, and when it would be expedient to 
employ a part of them on works combining public utility with private convenience which 
are undertaken by individuals. In such cases, the magistrate is to report to the session 
judge, and to state at the same time, any work or works undertaken, or proposed to be 
undertaken, by individuals, which promise to be productive of public as well as private 
benefit, and on which a part of the convicts might be employed with security ; and on consi- 
deration of such report, the judge is authorized to direct the employment of the convicts in the 
instances referred to, as may appear to him most advisable. C. O. Nos. 30 and 31 of voL 1. 


to u<(0 dis- 
cretion in such cases 
with caution ; 


2799. The session judge is to exercise this discretion with great caution and consi- 
deration, giving always a preference to public works over those of a mixed description, 
C. O. No. 196 of vol. 1, para. 4. 


and to report con- 
truvcuiiou of rule. 


Prisoners not to 
bo let on hire to in- 
dividuals. 


2800, The session judge is to bring under the notice of the magistrate, or if necessary 
of government, any instances in which ho is of opinion that the convicts are employed, 
without competent authority, on works not strictly of a public nature. C. O. No. 196 of 
vol. 1, para. 7. 

2801. It is entirely contrary to rule to let on hire local convicts to private individuals. 
C. O. Govt. Bengal, No. 362, February 19, 1852. C. O. Insp. Prisons W. P. No. 17, August 


Not to be em- 
ployed in station 
gardens. 


Suggested rules 
for working. 


28, 1848. 

2802. The employment of prisoners to clear away jungle in the private premises at 
the station cannot bo allowed. The magistrate is at liberty however to employ prisoners 
in cutting down jungle by the road side or in such other places as the medical officer may 
recommend. The government is decidedly averse to the employment of prisoners in 
agriculture or horticulture of any kind, the latter of which especially must be an agreeable 
occupation to many convicts, and by none can be felt as a severe punishment. The convicts 
are not therefore to be emyloyed in station (branch agri-horticultural) gardens. C. O. Govt. 
Bengal, No. 1528, August 6, 1845. 

2803. The nizamut adawlut circulated in December 1818, certain suggestions for the 
working and employment of prisoners on the roads, in which also are enumerated the different 
articles with which the gangs should be furnished. But as they Were never made imperative 
rules, it seems unnecessary to recount them at length. C. O. No. 211 of vol. 1. 
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2804. In the introduction of jail manufactures, officers in charge of jails should bear in Objects to be kept 
mind — 1, that the labor imposed be apportioned in fixed tasks, and be sufficiently severe to t?oiiicLn“of*nI2J 
keep the prisoners actively employed throughout the day with necessary intervals for rest “^^‘^^"**®*** 
and meals : — 2, that the labor be remunerative ; that is, when the labor of each prisoner 
employed in it gives a clear profit equal to or greater than the entire cost to tho state of such 
prisoner ; — and 3, that it be not repugnant to the castes and religious customs of the 
prisoners. C. O. Govt Bengal^ No, 525, June 5, 1843. 


2805. 0. O. No. 240 of vol. 1 contains an account of the measures pursued by a magis- Kmpiovment m 

trate for employing the convicts in various manufactures in a manner calculated to give them turesT 
habits of industry, and to meet in some degree the expense attending their imprisonment. 


2806. C. O. No. 101 of vol. 3 contains an account of the introduction of mills worked 
by convicts for tlie purpose of grinding atta for their own consumption, wliich system is re- 
commended (in C. O. Nos. 78 JL. P. and 88 IV. P. of vol. 3) as a valuable means of providing 
a good nutritious diet in the place of adulterated food, and as a good way of employing convicts 
within the jail, in districts in which any considerable number of the prisoners use such food. 


2807. In C. O. No, 114 of vol. 3 L. P. is an account of the introduction of a paper ma- making: paper, 
nufactory iiito a jail, and of tho process employed in the manufacture. Caro should be taken 

to render all paper manufactured in a jail proof against the attacks of insects. Rice-sizing should 
be prohibited, as it breeds worms. The admixture of arsenic is recommended. Blue vitriol will 
keep away worms, but it makes the paper brittle. C. O. Govt. Bengal^ No. 10, April 27, 1854. 

2808. White arsenic should be used in the preparation of pai)er for tho use of the wiute arsonic to 

. . .1 . 1 1 M 1 • 1 p /. prefer- 

govornment offices, as it is a more virulent poison than nurtaJ, and is tlieretore of more euce to the yeiiow 

value in preserving the paper from the ravages or white ants and other insects. It acts as 

an irritant, when brought in contact with abrasions of the skin, sores, and the mucous 

membrane ; but all bad effects are easily avoided by pounding it under water. Yellow 

arsenicated paper sliould bo made for sale only when private customers are prejudiced in 

favor of it, and are not aware of its inferiority to that prepared with white arsenic. C. O. 

Insp. Jails L, P. No. 48, June 12, 1856. 

2809. All weavers, instead of sitting upon the ground, with their foot in lioles excavated ^ Weavers to work 
in the earth, are to be furnished with raised seats. 0. O. Insp. Jails L. P, No. 31, Decem- 
ber 28, 1855. 


2810. The practice of sending out convicts for the purpose of selling articles of jail 
manufacture is highly irregular. Articles of each kind of manufacture are to be exposed for 
sale (under the supervision of the darogah) at some convenient place outside, but close to the 
jail ; and the magistrate is to affix there, as well as at tho sudder thana, the cutcherries, and 
other public places, placards iu the vernacular, indicating the different articles for sale and 
their price. C. O. Govt Bengal^ No. 718, April 15, 1853. 


Convicts not be 
employed in hawk> 
ing manufactures 
for sale. 


2811. When baskets are manufactured in iail, they should be accounted for in the vaiue of baskets 

made and u^ed by 

manufacture accounts as any other articles of jail manufacture. If the baskets are used for 
public purposes, their estimated value should be credited as value of articles consumed for 
public purposes,” and the amount debited in the usual manner, C. O. Govt. Bengal, No. 13, 

October 18, 1854. 


6 o 
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Jftii darogah’s 2812. Officers in charge of jails (except A lipore jail) are authorized to pay to the 

ccSu jail darogahs at the close of each official year a commission of 25 per cent, on the profits 

of the manufactures carried on under their superintendence. Such payments are subject 
to the correction of the accountant to the government of Bengal ; and the amount in each 
instance is to ho reported to the secretary to government in the form given below.(fl5) 
This commission is strictly limited to the proceeds of articles actually sold, or to the 
bond fide value of those consumed for public purposes ; and articles remaining in store at 
the close of the year are not to be included in the calculation. The magistrate is to obtain 
the sanction of government before expending the balance of 75 per cent, on objects of 
local utility. C. O. Govt. Bengal^ No. 1058, May 20, 1846 ; and No. 1155, June 30, 1851. 

fa; Part 1. — Statement of out-turn of manufactures in the jut! of during the gear 


Beoeiptfl on aeeount of products 

sold, 

Value oi ditto (’oii'iuniud lor public 
purposes, 

Total receipts 

Add value oi ar lu les in store at 
the close of the jour, 

Grand total, 

Deduct value ol articles in store at 
the close of the preceding jreur,.. 

Gross rccpipts oil account of current 



Chargph lacuiii d duiing the cun cut 
year 

Pxccss of receipts, 

Jfixei SB of chai gt*s, 

Carpets 

IJlankets 

Cloth. 

Paper 









Total. 
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Part 2. — Abbtraet of prisoners^ annual cosU 


Aknuat. JiiXi'ENDiiriiif orr jicroirKT of 


1 . 


2. I 3. I 4. I 5. C. 


Daily avorapo of criminal 
priHinerrt ol nil claasiea m 
jail aud hospital. 


nations. 


Money 

allowance. 


Clotliing. 


Pixod 

estubhsh- 

1U< III. 


Lvtra 

Kuuids. 


7. 

Hospital 

charges. 


8. 

Contingen- 

cies. 


0 . 

Total cost. 


10 . 

Annual coi 
of each 
prisoner. 



llesolution Govt. Bengal, January 29, 1851 ; and C. O. Govt. Bengal, No. 1485, August 9, 1851. 
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2813. No commission is allowed to jail darogahs upon amounts received from execu- 
tive or any other public officers on account of labor of convicts hired out to them. C. O. ^ 
Govt. Bengalp No. 1177, June 30, 1851. 

2814. Tho cost of any extra establishment, required to keep the accounts of jail ^ 
manufactures, is to be defrayed by the darogah out of his percentage. C. O. Govt. Bengal^ 
No. 1902, October 30, 1851. 

2815. The jail manufacture funds are to be expended in tho conservancy and im- ^ 
provement of the sudder station, and not on works in the interior of a district, for which the ' 
ferry funds are available. C. O. Govt. Bengal^ No. 1, August 11, 1853. 

2816. In all cases, in which prisoners sentenced to labor are transferred from the sub- 
divisions to the station jail, a proportion of the realized profits of tho manufactures carried on i 
in the jail is to be assigned to the sub-division, calculated according to the proportion 
which the laboring prisoners received from the sub-division may bear to the total number 
of laboring prisoners in the station jail. C. O. Insp. Jails L. P. No. 40, April 23, 1856. 

2817. The magistrates are authorized, when they deem it advisable, to allow to 
each prisoner, as an incitement to industry, one half of the monthly })r()duce of his monthly 
labor, over and above all allowances he would otherwise receive.(a) C. O. No. 252 of vol. 1. 

2818. Quarterly returns are to be furnished to government showing in detail the 
manner in winch all convicts not engaged in manufactures have been employed, and the 
estimated value of their labor, in tho annexed forra.(5) The value of tho prisoner’s 

(a) It would seem that this rule has been virtual!) repealed. 

(b) StaUment showing the employment of non-manufacturing prisoners in the jail of , and the estimated value of their 

labor, for the Quarter of 


Not to bo calcu- 
lated OD sums re- 
ceived from hire 
ul convicts. 


Cost of extra es- 
tabhshineuts. 


Application of 
profits of mauufac- 
lures. 


Proportioiiato 
share of profits to 
be assigned to sub- 
divisions. 


One half of pro- 
duce of labor may 
bo allowed to pri- 
soners. 


duarterly re- 
turns. 


1. 

2. 

3. 

4. 

5, 

1 

Aggregate of | 
the daily total 
number of 
laboring pri- 
soners. 

Aggregate of | 
the daily total 
number em- 
ployed iu 
manufactures. 

Aggregate of I 
tho daily total 
number not 
cinployod iu 
manufac- 
tures. 

Aggregate of tho 
daily total num- 
ber exempted 
from labor on 
account of sick- 
uess and holidays. 

Employment of prisoner*! entered in column 3, and the 
esiiiriated value of their labor, 

1 1 

Description I No. of I Daily rate Value of 

of work. 1 prisoner::,, per prisoner, labor. 


Rs. As. P. Rs. As. P. 


Repairing roads, . . . . ‘ 

'Digging tanks, ' 

'('leaning the station, 
Attending hospital, . . | 
Employed os jail ser- 
Ditto as cooks, ....I 

Ditto as « . - 1 

• Ditto os , . . 1 


N. B. Tho number entered in each of these columns is to Ditto os , . . 

be the aggregate sum formed by adding together tho totals of 

each day during the quarter. Total, . . 

Whenever the value of tho labor of prisoners employed as 
jail servants is not uniform, there should be separate entries Average earning of 
for the different rates ; as e. g. each prisoner, . . • • • . 

Employed aa jail servants. 

00 Cooks at 2 annas. Tho value of the prisoners* labor is to be estimated with re- 

00 Other servants at I anna. foronco to the rate at which each description of labor is re- 

and so on. muncrated in the district. 
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labor is to be estimated with reference to the rate at which each description of labor is 
remnnerated in the district C. O. Govt Bengal^ No. 165, January 20, 1852, and No. 2, 
September 6, 1853. 

Rules for more 2819. Two cases of assault with severe wounding having been perpetrated in jail work- 
iif^priwnorsISorr shops, the following instructions were issued to all officers in charge of jails, fV. P. Although 
lug within jails. iiiiploments commonly used in the manufactures, which arc carried on within the jails, 

are not cajiable of being converted into weapons of offence with such murderous effect as 
the s})a(los, pick-axes, &c., which are entrusted to convicts working on the roads, yet it must 
be borno in mind, that the greater strictness of the discipline within the walls, and the 
deprivation of all unauthorized luxuries and indulgences which are attainable by out-lying 
gangs of prisoners, renders the punishment of those confined within the prison far more 
severe than that which is enforced beyond its precincts. With increased severity of pun- 
ishment, we must expect, and be prepared for, a more determined spirit of opposition on the 
part of the convicts, which must be met by a corresponding increase of vigilance and caution 
on the part of the guards. There are however strong reasons for apprehending, that the 
class of men now employed as contingent guards will never become trustworthy or efficient 
discipline officers. Their pay is so small, that no man possessing the requisite qualifications 
for discharging the duties of intramural guards would willingly undertake them for the same 
amount of pay, which lie could obtain elsewhere without subjecting himself to the irksome 
confinement and personal risk which service in a jail must inevitably involve. It is, there- 
fore, necessary to endeavour to obtain tlio services of persons of greater respectability by 
holding out such inducements of immediate high pay, with prospect of rapid promotion, 
as may more than counterbalance the disagreeable nature of the duty, and render the loss of 
appointment a serious punishment which would not lightly bo risked. The following rules 
therefure liave been sanctioned regarding the pay of contingent burkundazes emjffoyed in 
guarding prisoners at work within the jail walls. It must however bo distinctly understood 
that no contingent burkundaz guarding prisoners at work beyond the jail walls will be entitled 
to the higher rate of pay. Whenever intramural labor is substituted for road or other out-door 
work, to an extent which enables the officer in charge of the jail to reduce his contingent 
guard from one man to every 5 convicts to one man for every 10 or more convicts, the rates 
of pay assigned to the contingent burkundazes permanently and continuously employed 

Rato of pay of within the walls of the jail (designated the intramural contingent or discipline guard) are be to 
for oue-tliird of their number 7 rupees, and for two-thirds 6 rupees per mensem. For every 
10 burkundazes there is to be a duffadar upon 10 rupees ; and for every 20 burkundazes a 
jemadar upon 15 rupees per mensem : and whenever the number of working prisoners per- 
manently confined within the walls exceeds 250, there is to be a higher grade of officers to 
whom the general supervision of the work-shops shall be entrusted. The number and 
salaries of these officers will however be decided in each case with reference to the peculiar 
circumstances of the jail, and under the special sanction of government. In selecting the 

Selection of con- contingent guard tor employment within the jail, it is necessary that care should be taken 
tingfent guard. appoint only those who have distinguished themselves by good service. — It must be 

remembered that these are the men upon whom the discipline, which is maintained within 
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the jail, must in a great measure depend. They are constantly with the prisoners, and should 
be cognizant of all that passes. If they are trustworthy and vigilant serious breaches of 
discipline can hardly occur; if they neglect their duty, the utmost watchfulness on the part 
of the magistrate will be insufficient to counteract the pernicious effects of their misconduct. 

It is worthy of consideration whether the higher pay now allowed to intramural guards may 
not bo beneficially held out as a reward to the best behaved men of the permanent guard. It is 
not desirable that a discretionary power of selecting the best men, wherever they may be 
procurable, should be taken from the officer in charge of the jail ; but by promoting the 
permanent guard, where practicable, the advantage of having trained men throughout the 
jail will be secured ; and, if any out-break among the prisoners should occur, the disciplined 
force which could be brought against them would be materially strengthened. 0. O. Insp. 

Prisons fV. P. No. 66 of 1855. 

2820. Convicts at work on the roads, or in other public places out of jail, are to be Guardinp of con- 

employed, as far as possible, collectively, ai;d never under the custody of a single guard ; “ 

but are to be guarded by as many burkundazes as can be spared from other duties for 

the purpose. C. O. No. 18 of vol. 1. 

2821. No prisoners arc to be permitted to stop in a bazar or village. The prisoners Not to be allow - 

are not to be permitted to have any intercourse with their female connections, or to receive 

any articles from them without the knowledge of the officer commanding the guard. The 
sepoys and burkundazes in charge of the prisoners, either at work or elsewhere, are to be 
enjoined to prevent, as much as possible, any person holding communication with the 
prisoners ; and are always to report to the jailor when any improper or suspicious commu- 
nication appears to have taken place, that the party may undergo a strict examination 
before his being shut up on re-admission into jail for the night. Jail rules, sect. 4, paras. 

8, 9, and 10. 


2822. Persons sentenced to imprisonment by the magistrates are to be employed ^ Certain prisonerj* 
separately from prisoners convicted of crimes before the sessions courts, when at work on during^ work!^*^ 
the public roads or other public works. C. O. No. 45 of vol. 1. 


2823. As to the mode of employment during imprisonment in all cases of misdemea- And distinction 
nor, it is to be assumed as the principle on which the magistrates are to act, that in these public 
cases, the reformation of the offender is the principal end in view, and not public exposure 
by way of example ; the latter object being reserved for higher crimes. Accordingly, in 
each class of cases, a distinction should be made as to private and public labor : the private 
labor for cases of misdemeanor and minor offences, to consist of beating soorkee, making 
baskets, mats, bags, or any thing of easy fabric, in the jail or in some shed near it ; while 
labor on the* public roads, or on public works, is reserved for offences of more serious cast. 

It is not intended by these instructions, to lay down precise rules as to the mode of 
employment to be pursued by the respective magistrates ; but to state the general principle 
of private labor, which it is desirable that they should adopt, leaving them to follow it up 
in such mode as their discretion, under local circumstances, may point out as practicable. 

6 p 
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ers. 


£S4 

It rests with the magistrates, in convictions before themselves for petty theft, to direct 
private or public labor as the circumstances may seem to require ; adopting the first, however, 
in all practicable cases. C. O. No. 238 of vol. 1. 

2824. As there may be districts in which a strict adherence to the above suggestions 
is not advisable, the several magistrates are to exercise a sound discretion in awarding 
either description of labor, public or private, to the prisoners under their charge : and 
may employ them in manufactures or on the roads, as may seem most applicable to each 
case, without reference to the nature of the offence of which they have been convicted, 
provided their sentence has not specified any particular species of labor. 0, O. No. 255 
of vol. 1. 

2825. All the prisoners liable to hard labor are to be brought out of the jail by 
sunrise ; and they are uniformly to be conducted back to the jail soon enough to allow 
of their taking their evening meal, and of being mustered, searched, and properly secured 
before it is dark. Jail rules, sect. 4, para. 11. 

2826. Labor is to be exacted with due discrimination in regard to the seasons of the 
year and to the strength of the convicts. It is to be moderated or entirely remitted during 
an unusual degree of sickness. One hour’s rest from labor is to bo allowed in the middle 
of the day. On the first symptoms of illness of the convict during working hours, ho 
should be sent immediately to the hospital. A convalescent period is to bo allowed, at the 
discretion of the medical officer, to all convicts discharged from hospital. Some lighter labor 
than working on the roads should be devised for prisoners 60 years of age and upwards. 
Frequent inspection of the prisoners is to be made by the medical officer previous to their 
leaving jail, with a view of detecting prisoners laboring under illness, and of pointing out 
those incapable of much bodily exertion. C. O. No. 145 of vol. 3. jL. jP. 

2827. With a view of better adapting labor to the physical power of the prisoners, by 
separating the weak from the able-bodied, an infirm and convalescent gang” is to be consti- 
tuted, consisting — 1. of those prisoners who from age or bodily infirmity are physically 
unable to perform hard labor, who will be permanent members of the gang: — 2. of those 
who are suffering from temporary debility, not amounting to disease, which requires admis- 
sion into hospital : — 3. of those who have been discharged from hospital as convalescent, 
and are unable for some days to perform hard labor. These prisoners are not to be excused 
a// labor ; some light work should be apportioned to them, suited to their strength, within 
the precincts of the jail. A register should be kept of such prisoners in the following form : — 


Register No. of 

Name of 

Date of 

How long to 
remain. 

Date of 

Order of civil 

prisoner. 

prisoner. 

admission. 

discharge. 

surgeon or ma- 
gistrate. 


and none should be placed in, or discharged from, this gang, without the special order and 
signature of the magistrate, or under the directions of the civil surgeon. C. O. Insp. Prisons 
W' JP No. 5, July 1, 1847. 
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2828. The attention of the magistrate is particularly urged to the practice of meridian 
intermission of labor^ of longer or shorter duration according to the season of the year ; 
and to the system of classifying prisoners according to physical strength, a distinction being 
maintained between the kind of work assigned to the weak and aged, and that given to the 
robust. These precautions are closely connected with the internal economy and discipline of 
the jails, and well calculated to promote the health of those confined within their precincts. 
The magistrates are expected to communicate freely with the medical officers in charge of 
jails on these points, and to exercise a sound discretion in allowing a cessation from labor 
during the heat of the day, and in proportioning the amount and description of labor to the 
physical ability of those from whom it is exacted. C. O. No. 168 of vol. 3. JV. P. 

2829. Except on urgent occasions, when the convicts engaged in the execution of any 
particular work cannot be dispensed with, they are not to be employed on Sundays; and, at all 
events, a part of every Sunday is invariably to be allowed to them and to their guards for the 
purpose of cleanliness. The magistrates are at the same time to be careful that this indul- 
gence is not abused by any misbehaviour, and are to adopt such measures as appear best 
calculated to secure the due attainment of the object intended. It is also at the discretion of 
the magistrate to authorize an intermission of labor at the principal Mahomedan and Hindoo 
festivals, as far as appears indispensably necessary to enable the convicts to perform their 
religious ceremonies respectively, but not to any further extent than may be recpiisite for tliis 
purpose. 0. O. No. 183 of vol. 1. 

2830. Convicts under sentence of imprisonment for life in the Aliporc jail, are not to 
be sent to work on the roads while they remain in the zillahs ; but aro to be kept in strict 
custody in the jails, until they aro removed to the place of their ultimate destination. C. O. 
No. 117 of vol. 2. 

2831. Persons sentenced to imprisonment for life in Alipore jail are on no account 
to be permitted to quit the area attached to the jail, except in cases in which sickness or 
accidents require that they should be taken to tho hospital attached to the jail, and they 
are to be uniformly re-lodged within the jail whenever their health admits. Reg. XIV. 
1811, sect. 2, cl. 3. 

2832. Persons sentenced to imprisonment for life in the Alipore jail are to bo employ- 
ed in the manufacture of articles for which a constant demand exists at the presidency, or in 
such other labor as the superintendent of the jail directs, subject to any instructions with 
which he may be at any time furnished by government. Keg. XIV. 1811, sect. 2, cl. 4. 

2833. But the superintendent may employ convicts sentenced to imprisonment for life 
in that jail, and subject to hard labor, in the repair of the public roads, or in other public 
works beyond the area of the jail. He is to be careful to exercise this authority with due 
regard to the character and circumstances of the convicts, and to adopt suitable precautions 
to guard against their escape. Reg. IV. 1823, sect. 7. 
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ed to imprison- 
ment in, not to be 
worked on the 
roads before re* 
moval to. 

Persona impri- 
soned for life not 
to leave the jail ; 


but are to be em- 
ployed in mami- 
factarea therein ; 


but tho Bupeniiten- 
dent may employ 
them on the roada. 
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Education of 
pnsoneri furthen 
the object of im- 
prisonment. 


Collide of study 
prescribed foragn- 
cultunsts ; 


fclon«! ; 


and life prisoaors. 


Education h not 
to involve any re 
laxatioa of sen- 
tenco. 


Instructors and 
monitors. 


Alphabetical and 
multiplication 
tables. 


SECTION VIIL 

OF EDUCATION OF PRISONERS. 

28.34. A system of imparting the elements of sound education to convicts under sen- 
tence of imprisonment, was introduced under the orders of government uniformly into all 
the jails of tlio Western Provinces under the following rules. The primary object of pun- 
ishment is to deter from the commission of offences by the infliction of a penalty, which may 
prove so highly distasteful as to operate more forcibly than the temptation to crime ; but, if 
in addition to this sense of fear, and without lessening its effect upon the community at 
large, any change can be wrought in the moral constitution of the offender, which may 
place liini beyond the future influence of those inducements to crime, to which he previously 
yielded, the aim of the penal system will bo most completely attained. Tlie annexed 
sclieme framed by the visitor general of schools contains a course of study adapted to each 
class of the prisoners. Under it the agriculturist, who has committed no offence involving 
a degree of moral turpitude, but has been sentenced to imprisonment for participation in 
])arty frays, is to receive the education which will confer the greatest amount of advantage 
after his release. The felon, on the other hand, after being sufficiently grounded in the 
elements to enable him to learn after release whatever may be most useful to him, will thence- 
forth, during his confinement, be restricted to the perusal of treatises, which will, it is to be 
lioped, tend to convince him of the advantages which are attained by refraining from offences 
injurious to society, and by obeying those laws which conduce to the general welfare. 
A special provision is, however, also made for giving suitable instruction to agricultural 
prisoners who may be placed in this classification, as not being entitled to admission into 
class 1st, alluded to above. In those jails in which life prisoners are confined, the 
restrictions to the acquisition of knowledge may be greatly relaxed in their favor. These 
men have in every case been convicted of the most heinous offences, and are dead 
to si)ciety ; but much may be done in the improvement of their moral sense to render 
them well conducted and useful inmates of the prison, within which their future lives are 
to be passed. The method by which the education is to be imparted does not contemplate 
the relaxation of any part of the sentence passed upon the criminal, which is, on the contrary, 
strictly to be refrained from, but merely the employment of that portion of his time, 
which is not occupied in hard labor, in the acquisition of knowledge which will prove a source 
of future and permanent benefit to himself. The first object in introducing the system is 
to provide the necessary instructors. It is probable that monitors capable of teaching 
reading and writing will be found among prisoners who have been sentenced for affrays, 
or other crimes involving no moral turpitude. The mode of teaching should be by assign- 
ing to each monitor a class of suitable size; and the elements of reading, writing, and 
arithmetic will be best communicated by the use of the large alphabetical, and multiplica- 
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tion tables, wliich on application are provided by the central prison at Agra. It is absolute- Uniformity ab- 

ly necessary to the uniformity now sought to be introduced, that no books be admitted for 

educational purposes into the jail which are not found in the annexed tabular statement ; 

and that constant attention be directed to the restriction of the use of the books, which 

are sanctioned, to the particular class of convicts for which they are designed. These 

books are furnished on application being made to the curator of government school-books at Books. 

Agra, and should be indented for in Hindee or Oordoo in accordance with the prevalence of 

either language as the vernacular dialect of the district The cost of books, alphabetical 

and multiplication tables, writing materials, &c., and, when necessary, the pay of instructors, defr^^oaTrom pro- 

is to be defrayed from the proceeds of convict labor, from which source officers in charge of manu. 

jails are authorized to expend 5 rupees per mensem for every hundred prisoners under 

instruction. 


Course of Study for Jail Schools. 

IIINDRB. 



1st Class. 

2nd Class. 

3rd Class. 

4 th Class. 

Remarks. 

I. 

Akshara dipiku (Pri- 
mer) ; Bidyarthi ki 
pratham pustuk p. p. 
10, 13, 20, 33; mul- 
tiplication table (up 
to 16). 

Ganit prakush Part 

I (Arithmetic) ; Kisa- 
nopdesh (advice to 
cultivators) ; Hurojporo 
ki Kalian! (a village 
tale). 

Patra malika (let- 
ter writing) ; Kshetra 
, ( hanarika Part 1 

1 (Mensuration) ; put- 
wari’s manual ; map of 
the district (his own), 
and of Hindustan ; 
Gcmthan Sitla (a talo 
on vaccination). 

Kshetra Chandriku 
Part II ; Gramya 1 
Kal-pndrum (cv- 1 

planatiou of village 1 
institutions, accounts, 
&c. &c.) ; Shuddhi 
darpan (on cleanli- 
ness) ; Khagolsiir, 
(solar system) ; tre- 
atise on cholera. { 

This course is 
for the instruction 
of agricultural 

term prisoners, 

1 who have been 
imprisoned for of- 
fences which are 
not Ignominious. 

II. 

j 

Ditto. 

Ganit prakash Part 
II ; Dharni singh ka 
vrittant (a moral tale); 
Buddhiphalodaya (do.) 

Patra malika, (let- 
ter writing) ; Gyan 
chalfsi bibaran (mo- 
ral couplets with com- 
mentary) ; Satya Ni- 
rupan (on truth) ; 
map of the district (his 
own), and Hindustan ; 
Gouthan Sitla. 

Sikrhil manjnri 
(self improvement); 
Shuddliidarpau ; 
treatise on Cholera ; 
Khagolsar. 

Thi.s course is 
for the use of all 
other term pri- 
soners. Any agri- 
culturists who may 
be found in this 
division may be 
permitted to learn 
the treatise on 
mensuration, the 
putwari*s manual, 
the explanation of 
village institu- 
tions, accounts, 

and the map of his 
own district, on. 
being promoted to 
the 3rd class. 

III. 

Ditto 

minus multiplication 
table. 

Dharm singh ka 
vrittAnt ; Buddhipha- 
lodaya. 

Gyfin chilUsi biba- 
ran; Satya Nirupan. 

Ditto ditto and in 
addition, whon the 
above are finished, 
Ishwarta Nidarshan 
(natural theology) 
&c. 

This course is 
for life prisoners. 


6 Q 
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Statements To 
show what iiistruc* 
tiuiH prisoners have 
rweiveii, and the 
|i’'oportioii of pre- 
M0118 convicUons. 


Uedu. 



1st Clnss. 

2nd Class. 

3rd Class. 

4th Class. 

Remarks. 

I. 

Tashil ut-tfilim, 

(primer) ; multiplica- 
tion table (up to 16). 

Mubadi-al-hisab (a- 
rithmftic) Part I ; Pand- 
namah-i.ka«'btkarati, 
(advice to cultivators); 
Kissah-i-Surajpur. 

Inshai Khirad afroz; 

Misbah-ul-Musuhat 
(mensuration) Part T ; 
map of the district, 
and Hindustan ; put. 
wuri’s manual ; Gou- 
tban SUla. 

Misbah-ul-Mosahat 
Parti 1; Kitab-halat- 
i j-dchl (explanation 
of village institu- 
tions, accounts, &c.) ; 
Khulasah-i-Nizam-i- 
Sham&I (solar sys- 
tem) ; Talim-ul-nafs 
(self improvement) ; 
treatise on cholera. 

As above in 
Class 1. 

II. 

Ditto. 

Mubadi-ul-hisab Part I ; 
Kissah-i-Dliarm Singh ; 
KiBsali-i-Subuddlij. j 

Inshai Khirad afroz; 
Tfilim-ul-nats; map of 
district ; Gouthan 

Sitlo. 

K h ulasah-i- N i zam - 
i-Shamsi; Kliija- i 
lat-us-Hanaya; Muz- ' 
hari Kudrat; trea- 
tise on cholera. 

As above in 
Class II. 

III. 

Ditto 

minus multiplica- 
tion table. 

, . , , , ^ 

Kissali'i-Dharm 
Singh ; Kisbah-i-Sa- 
budclhi. 

Talim-ul-nufs. 

Klioyhlat-us-Sa- 
naya; Muzhari Kud- 
rut. 

As above in 
Class 111. 


a 0. Insp, Prisons H: F. No. 56, July 11, 1854. 

2835. Magistrates aro required as soon after tlie close of the calendar year as possible 
to fill up and return to the inspector of prisons the subjoined statements, which arc intended 
to exhibit the extent to wliich convicts have received instruction, and the proportion of 
prisoners who have previously been convicted. 


Statement slieicing the degree and extent of education among the convicts of the district on 

the 31a^ December y 185 . 


1. 

2. 

3. 

4. 

5. 

6. 

1 . 

i 

«• 

9. 

Kamo of District. 

Number of 
convicts. 

I Number of 
those who 
can read 
and write. 

Number of 
those who 
can read 
only. 

Number of 
Uk^so who 
can write 
only. 

Number of 
those who 
rail IK irhor 
read nor 
write. 

Number of those who have 
learned since their conviction 

to read. 

to write. 

to read 
and write. 


A. B., 

Magistrate. 
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Statement skewing the number of prisoners in the district who have been previously convicted. 


1. 

1 

2. 

3. 

4. 

6. 

6. 

Name of district. 

Number of 
prisoners. 

Never before 
convicted. 

Once convicted. 

Twice convicted. 

i 

Frcciuently 

convicted. 



1 

1 

1 




C. 0. Insp. Prisons W. P. No. 69 of 1855. 


A. B., 

Magistrate, 


SECTION VIII. 

OF JAIL OFFICERS. 

2836. The magistrate is empowered to appoint fit persons to the situations of jailor 
and other subordinate officers of tho criminal jail, and to remove gucli ofliccrs for miscon- 
duct, incapacity, or other sufficient cause, without reference to other autliority. Reg. XVII. 
1816, sect. 7, cl. 2. 

2837. As the magistrate is responsible for the safe custody of tlic dewanny as well as 
the foujdareo prisoners, the ai)pointmont and removal of native officers attached to both 
jails is vested exclusively in him. Const. No. 442. 

2838. Tho magistrate is to record upon liis proceedings tlie grounds upon which any 
such officers are removed by him ; and to select proper persons to fill all vacancies in the 
situations of such officers; and. to continue in office the persons appointed, whether by 
himself or by his predecessors, whilst they discharge the duties assigned to them with 
diligence and integrity. Reg. XVII. 1816, sect. 7, cl. 3. 

2839. The magistrate is to rej)ort to tlie session judge whenever he appoints a jailor, 
specifying his name, age, past employments, character, and qualifications. Reg. XVII. 
1816, sect. 7, cl. 4, 

2840. Security should be taken from jail darogahs according to tho amount or value 
of the money or property that may be entrusted to them. Tlie rules laid down for taking 
security from treasurers or nazirs* are to be observed ; but the annual report of the revision 
of the security is to be forwarded to government. C. 0. Govt. Bengal^ No. 1121, September 
10, 1850. 


Mapiqfrate may 
B|>puint and remove 
officersy 


of both civil and 
criminal jaila. 


Grounds of re- 
moval to bo record- 
ed, and proi)pr per- 
sons selected. 


Report of ap- 
pointment to be 
made to judge. 


Darogali to give 
securit). 


♦ See para, 2510. 
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ed^y^petwoathe 2841. In the event of a jailor deeming himself aggrieved by any order passed by a 
Judge; magistrate with respect to his dismission from office, he is at liberty to present a petition 

to the session judge, setting forth the circumstances of his case and grounds of complaint. 
Reg. XVII. 1816, sect. 7, cl. 6. 

pro^dinfi^f ho 2842. On tho perusal of such petition the judge may, if he deems proper, require the 
thinks proper. magistrate to submit the proceedings holden on the case for his inspection accompanied 
by any explanation, in the English language, which he is desirous to offer. Reg. XVII. 
1816, sect. 7, cl. 6. 

rig^t control of jail establishments being by Act XVIII. 1844 vested exclusively 

other authority. in the goveimnient, the dismissal or suspension of any person holding an office in the jail 
establishment by the magistrate has been declared final in the Western Provinces ; and no 
appeal lies of right to the session judge or any other authority. If the inspector of prisons 
however or the government see cause for interference, tho magistrate’s sentence will be 
liable to revision. Govt. Order W. 1\ No. 3824, September 21, 1853. 


Orders of mu- 2844. Orders of magistrates for tho dismissal of officers of tho jail establishment are 
j^idgia^inay final : but if, after consideration of the papers furnished, the session judge is of opinion 
>erument,^^ powcrs, vested iu the magistrate by these provisions, have been perverted, he is to 

submit the proceedings to government. Reg. XVIL 1816, sect. 7, cl. 7. C. 0. Govt 
Bengal^ No. 1072, October 10, 1844, para. 8. 

Session jndpo or 2845. The above provisions do not preclude the session judge or the nizamut adawlut 
tiiny order dismis- from Ordering the removal of any jail officer, wlio is convicted of a criminal offence declared 
»ui in certain cases. ]^y Jisniission from officc, or, thougli not so expressly declared, if the conduct of 

such native officer appears, from any proceeding before tho sessions court or the nizamut 
adawlut, to be such as to require his removal from the public situation held by him. 
Reg. XVII. 1816, sect 7, cl. 8. 


Disrontinnanco 
of temporary es- 
tablihiiinents. 


284G. Report is always to be made to tho inspector, wlien a temporary establishment, 
which has been sanctioned for an indefinite period, is discontinued. 0. O. Insp. Jails X. P. 
No. 49, Jane 24, 1856. 


proJeut^maUroat 2847. The magistrates are to be cai’cful to prevent any maltreatment of prisoners by 

by uatw ^^0 native officers attached to their respective jails, or in charge of prisoners employed 

oil tho public roads. All complaints of prisoners against the officers having charge of them 
are to bo immediately inquired into by the magistrates ; and, if proved to be well founded, 
the offenders are to be liable to immediate dismission ; besides a fine not exceeding one 
month’s salary, or imprisonment not exceeding six months. Reg. XIV. 1816, sect. 9, 
cl. 2. 


Military {guards 
how to bo punish- 
ed. 


2848. It is not of course intended that the foregoing rule should be considered appli* 
cable to any military guards, sepoys, or ofBcers, or to persons of any denomination, who are 
subject to a military tribunal. In the event of any such persons being guilty of a neglect 
of duty, or other misconduct involving an offence cognizable by a court-martial, whilst 
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employed in the custody of prisoners, the magistrate is to continue to observe the rule pre- 
scribed for such cases in sect 10, Reg. XL 1806.* Reg. XIV. 1816, sect 9, cl. 3. 

2849. Jailors are included in the list of public servants entitled, under the existing 
pension rules, to a superannuation pension. 0. O. No. 179 of vol. 3. 

2850. The strength of the jail guard is determined on a calculation of 4 men to every sen- 
try posted at night, and one-lhird over and above as a reserve and for drill. To every 25 
men, and for every broken number less than 25, there will be a duffadar ; and for every jail one 
jemadar and one naib jemadar. The extra guards required for laboring prisoners are to be 
ordinary burkundazes. The men of the guard are to be armed, accoutred, and clothed, as 
the men of the late police battalion. The pay of the guard is to be — ^jemadar 16, naib jema- 
dar 12, duffadar 8, and sepoy 5 rupees. But no officer is to be placed on the guard who is 
not well acquainted with the drill ; and no sepoy is to receive more than 4 ruj)ecs, till he is 
pronounced to be sufficiently instructed therein. Indents for such arms and accoutrements, 
as are absolutely necessary, are to be made once in the year, and the cost of these 
articles is to be borne by the jails. Indents for ammunition should be at the rate of 30 balled 
cartridges and 80 of blank ammunition per man per annum. The one-third of the guard, 
who are off duty, are to be regularly drilled by their own officers, or by drill instructors 
drawn from regiments at the same or neighbouring stations. If such drill instructors are 
required, they should receive their marching batta during the time they are employed ; and 
this may be charged in the contingent bill of the jail. The men should be tauglit the 
manual and platoon exercise, and only the simplest manoeuvres; and should always 
have target practice. The whole expense of the jail guard is to be charged against the jail ; 
and the guard is entirely subordinate to the inspector of prisons in every respect. C. O. 
Insp. Prisons IK /^. No. 8, October 27, 1847. 

2851. Jail burkundazes when sent in cliarge of prisoners to districts other than that 
in which they are employed, are to receive travelling allowance at the rate of three-tenths of 
their salary. C. O. Govt. Bengal^ No. 1307, July 4, 1853. 

2852. Whenever a magistrate has occasion to submit an application for leave of ab- 
sence from a medical officer in charge of the jail or station, he is at the same time to report 
what arrangements it is proposed to make for tlie charge of the medical duties during his 
absence, and whether he considers those arrangements sufficient. C. O. Govt. Bcngnly 
No. 5, November 10, 1853. 

2853. Every magistrate is empowered, on the recommendation of the civil surgeon, 
and without reference to government, to grant leave of absence to any native doctor, attach- 
ed to a station or sub-division subordinate to him, for any period not exceeding six months on 
private affairs, and not exceeding one year on account of sickness duly certified. Application 
for leave of absence is to be made by the native doctor to the civil surgeon of the district, 
who, if he think proper, may refuse the apj>lication. If, on the other hand, the civil surgeon 
is of opinion that the leave, or any part of it, should be granted, he will forward it to the 
magistrate of the district, enclosed in a letter from himself, stating the cause of the appli- 

6 11 


^ t. paras, 289 
and 290. 

Jailors are en- 
titlod to pension. 


Formation of jail 
guards. 


Anns. 

Pay. 


Indents. 


Drill. 


Travellincf allow- 
ancu ot burkunda2. 


Applications for 
leave of absence 
from medical offi' 
cer m charge of 
jail. 

Expense. 


Rules for grant- 
ing leave of nb- 
setiCR to native 
doctors. 
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Their emolu- 
ments. 


l*ay of natno 
doctors ()l si‘(*on- 
dary class. 


Rpinoval of 
native doctors from 
uppoiutmciit. 


Prisoners to be 
sent to the jailor 
with a chalan. 


cation and the grounds of liis recommendation. The magistrate may refuse to give leave on 
private affairs, if it cannot be granted without public inconvenience. Leave granted by a 
magistrate under this rule is to be reported to the superintending surgeon of the division. A 
native doctor absent from his station on leave, from whatever cause, shall suffer, during the 
period of liis absence, a deduction of so much of his salary, not being less than one half, as 
may be requisite to procure the services of an efficient substitute. If the absence of a native 
doctor require that provision should be made for the discharge of his duty during his absence, 
or if a vacancy occur in any other way, the magistrate is to apply to the superintending 
surgeon for the appointment of a person to fill the situation either temporarily or perma- 
nently as the case may bo ; and the superintending surgeon, or, if necessary, the medical board, 
is hereby authorized to comply with such application. Govt. No 47, Dec. 15, 

1852. 

2854. Recommendations made by the magistrates touching the emoluments of the 
subordinate medical officers, arc to bo submitted, through the regular channel, to the medical 
board direct. C. O. No. 63 of vol. 3. U\ P, 

2855. If a native doctor of the secondary class is attached to a jail or civil station, in 
cases \\ here the fixed establishment does not provide the full amount of pay to which the 
native doctor entitled by his standing, the magistrate is to charge sucli amount of pay, as 
lie may be entitled to, in tlie establishment bill; specifying that the officer charged for is a 
native doctor of tlie secondary class, and quoting the date of the order by wliich he is attach- 
ed to the station. C. O. Govt. Bengaly No. 14, November 1, 1854. 

2856. Native doctors aro jiot to he held liable to summary removal from their ap- 
pointments by the local authorities, except with the concurrence of tlie superintending sur- 
geon of the circle. On the occurence of any vacancy in that class of public servants, the civil 
surgeon, to whom the native doctor is immediately subordinate, should report the same to the 
Mqjcrior nu'dical authorities, with a view to the vacancy being supplied. C. O. Govt, 
JhiKjaly No. 30, November 14,1855. 


SECTION IX. 

OF CUSTODY OF PRISONERS UNDER EXAMINATION. 


2857. On the appreliension of prisoners at the sndder station, as well as on the arrival 
of jn'isoiiers sent in by the police darogah, they are to he delivered over to the jailor with a 
clialun, under the signature of the magistrate or Ids assistant, specifying their names, the 
cliargo or information on which they have been apprehended, in what apartment of the jail. 
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or with what description of prisoners, they are to be confined, and whether they are to be 
secured with ropes or fetters. Jail rules, sect. 2, para. 3. 

2858. The jailor is to carry the terms of the chalan into execution, and is to take 
every possible precaution for preventing the prisoners under examination from associating 
and conversing with the convicts in tlie jail. Jail rules, sect. 2, para. 4. 

2869. All prisoners detained under examination are to be confined in a distinct apart- 
ment, or apartments, of the regular jail. Jail rules, sect. 2, para. 2. 

2860. Prisoners are not to be kept in the nazir’s house, until they find security, or 
until orders are passed uf)on the report of the darogah accompanying such as are sent in by 
the police. C. O. No. 47 of vol. 2. 

2861. When accused persons, who have confessed in the mofussll, are forwarded by 
the police, they should not be allowed to mix with the prisoners in the common jail pre- 
vious to their examination by the magistrate, lest they should be put uj)on tlieir guard by 
them, and consequently decline to make any confession or discovery. On the other hand, 
the magistrate must be watchful that prisoners arc not subjected in the jail, or other places 
of confinement, to any continuance of the improper means which may have been used by 
the police to extort confessions. C. O. No. 73 of vol. 1. 

2862. As the only object of keo[)ing in custody prisoners committed to the sessions 
is to secure their appearance at the time of trial, the magistrate is not to confine in fetters 
any sucli person who is charged with a bailable ofience, and committed to prison from 
inability to find bail ; or who, though not admitted to bail, is not charged with a heinous 
offence, such as from the circumstances and nature of the case, considered with the prisoner’s 
condition of life, appears to render the use of irons indispensably necessary for his secure 
custody. C. O. No. 40 of vol. 1. 

2863. Under this rule prisoners committed on a charge of burglary may be confined 
in irons, as that offence is of a heinous nature ; but the magistrate should use his discre- 
tion in such cases, according to the nature of the offence charged, and the character and 
circumstances of the individual prisoner, having in view merely to ensure his safe custody. 
C. O. Nos. 206 and 210 of vol. 1.* 

2864. This measure, liowevcr, should bo resorted to only in extreme cases, or 
wdiere {he prisoner is of a character so dangerous as to render the imposition of fet- 
ters absolutely necessary to bis safe custody ; and the magistrate is always to record on 
his proceedings of commitment lus reasons for resorting to the measure, whenever he 
deems it necessary to place fetters on a prisoner previous to his trial. C. 0. No. 32 of 
vol. 2. 

2865. Whenever the attendance of any prisoners in the jail is required at the magis- 
trate’s cutcherry, the nazir is to send a list of their names, under his signature, to the 
jailor ; and the jailor is to deliver the prisoners mentioned in the list to the charge of 
the officer sent for them, with a suflicient guard for their security. Jail rules, sect. 2, 
para. 5. 


Jailor to execute 
the terms of tho 
cbolaii. 


To bt* confined 
in a dibUnct apart- 
ment. 


Not to be kept 
in iiuzir’s house. 


To be kept sepa- 
rate* from all others, 
if they have con- 
fessetl in the mo- 
fUhSll. 


Fetters to be im- 
posed only in heiu- 
ous cases ; 


and not ah\ays 
in such cases ; 


only in special 
cases. 


Rule when pri- 
soners are re(|uired 
in tho inagistrateN 
court. 
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tenJes^to'^b© kept ^^866. A register of all sentences is to be kept in the annexed form(«) in which is to 
bo entered at the time of issue every penal sentence. It is always to lie on the table, and 
each sentence is to be immediately entered and attested therein. Before the court closes the 
sentence is to be transcribed into a purwana, signed by the judicial authority, and counter- 
signed by the serishtadar and nazir with the date of issue, and immediately transmitted with 
And a repUter of the j)risoner to jail. Another register is to be kept in the annexed form(5 ) of all prisoners 
under examination ; and each name is to be retained until the final order of sentence or ac- 
quittal be passed. No prisoner is to be received as sentenced without a warrant of imprison- 
ment ; but the jailor on admitting a prisoner will strike his name from the register of per- 
sons under examination. The English warrants of the judge are to be retained in the mo- 
liafez-d after. 0. O, Insp. Prisons W". P, No. 3, August 28, 1845. 


prisoners under ex- 
umination. 


(a ) lle^rister of warrants of release^ seiUence^ and commitment^ issued daily hy magistrate and his subordinates. 


1 

2. 

3. ' 

• 1 . 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

Date. 

No. of 
purwana. 

Name of 
prosecutor. 

Name of 
prisoner. 

Crime. 

Ar;o of 
prisoner. 

Father’s name, 
caste, and profes- 
sion. 

Residence. 

Date, term, and ex- 
piration of sen- 
tence with or with- 
out fine and labor. 

By what court or 
authority passed. 

Sig:nature of judi- 
cial officer issuing 
or passing sen- 
tence. 
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1. 

2. 

3. 

4. 

5. 

f). 

7. 1 

8. 

9. 

10. 

11. 

12. 

13. 

1 

Date of admis- 
sion into jail. 

Xo.ofcase in ma- 
gistrate’s regis- 
ter. 

Name of prose- 
cutor. 

Name of pri 
soner. 

Crime charged. 

Age. 
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Residence. 
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ment j abstract 
of final order, 
with the date, 
and by whom 
passed. 

Chalan from what 
thana. 

No. of days un- 
der trial. 

Amount cost of 
diet. 

Remarks. 

. 

j 
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SECTION X. 

WARRANTS FOR EXECUTION OF SENTENCE. 


2867. A warrant of release should always be issued by the session judge on the 
acquittal of a prisoner, even though he has been convicted in another case, in order to 
preserve regularity in the office of the magistrate. N. A. R. vol. 2, page 10. 

2868. In all cases in which the judge passes final sentence without reference, the 
warrant to the magistrate for carrying the sentence into execution should be issued within 
two days from the close of the proceedings. C. O. No. 119 of vol. 2. 

2869. All warrants for the execution of sentences should be addressed to the chief 
magisterial authority of the district, wdiether he is denoiuinated magistrate, or joint 
magistrate, although the prisoners were committed for trial by subordinate officers exer- 
cising the full powers of magisti’ate. Const. No. 847. 

2870. The session judge is invariably to insert in the warrants in words as well as in 
figures the period of imprisonment, to which the prisoners thereby affected are sentenced ; 
and at tlie same time to note on the margin of the warrant the prisoner s name, and the 
period of imprisonment in figures. C. O. No. 67 of vol. 2. 

2871. The session judge is invariably to specify the date of tlic sentence, passed by 
the nizamut adawlut, in the warrant issued by him for carjying it into execution. C. O. 
No. 151 of vol. 1. 

2872. When a prisoner has not been a})prehcnclcd until some time after the date of 
liis sentence, the magistrate is to make a special report to the nizamut adawlut, through the 
session judge, for their orders regarding the date from wdiich the period of imprisonment 
is to be reckoned. N. A. R, vol. 3, page 49. 

2873. All warrants are to be returned to the court by which tliey were issued, after 
the complete execution of the sentence contained in them, with an endorsement certifying 
the manner in which the sentence has been carried into execution. In the case of a sentence 
both for corporal punishment(a) and imprisonment, the carrying into execution of the 
former part of the sentence should be endorsed on the warrant at tlie time of inflicting the 
punishment; but the magistrate is to retain the warrant until tlie expiration of the term of 
imprisonment : or to return it duly endorsed, should the j)risoner die during the course of the 
term : or,' in the event of his being removed to another zillali, the warrant is to be transmitted 
to the magistrate of the zillah to whom the prisoner is sent, with information that he is to 
return it duly endorsed on the expiration of the sentence or death of the prisoner. C. O. 
No. 34 of vol. 1. 

{a) Corporal punishment can now be inflicted only by « magripHrate; and no oOut pnni«!hmont can be <;nperaclded. Hut 
this rule is applicable to cases in which a fliio is included in the same sentence with a term of imprisonment. 

0 s 
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be addreis«.ed to the 
magistrate. 
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Forms, 


Warrant of sen- 
teiue ol death. 

^<1 para, 28811, 


Warrant of sen- 
tence of punish- 
ment. 

* Addxmrds “ 6 ^ 
the tiizamut adaw» 


2874. Warrants of magistrates, joint-magistrates, and assistants, are to be returned by 
the jailor when completely executed, with an endorsement to that effect on the reverse. 
0. O. No. 167 of vol. 2. 

2875. When prisoners die in course of transit from one district to another, or after 
arrival, the magistrate to whose district the prisoners are sent, on obtaining information 
thereof, is invariably to forward the warrant, sent with the individuals so deceasing, to the 
magistrate from whose district they came, enclosed with a certificate of death under his official 
seal and signature. C. O. No. 40 of vol. 3. 

2876. When a sentence of fine in lieu of labor is passed under the provisions of sect 3, 

Keg. II. 1834, the following form is to be adopted : and sentenced to be imprisoned 

without irons for — years from this date, and to pay a fine of rupees — on or before the — 
day of — , or in default of payment to labor until the fine be paid, or the term of sentence 
expire.” 0. O. No. 146 of vol. 2. 

2877. The forms of warrants have not been prescribed by any circular order ; but the 
following are those generally in use. 


No. 1. 

Court of Sessions 

Trial No. of Calendar 

Session 

To , Esquire, 

Magistrate of 

Whereas at a general jail delivery of for the holden at on the day of the month of 
in the year 185 , has been convicted of and sentenced by the court of nizamut adawlut 

to suffer death by being hanged by the neck until he be dead, after which his body unless claimed by his 
relatives or friends is to be either burnt or interred : it is hereby ordered that execution of the said sentence 
he made and done upon the said on or before the of the month of ; and that you do return this 
warrant to me with an endorsement attested by your official seal and signature, certifying the manner in 
which the sentence has been executed, as commanded by the regulations enacted by the governor general in 
council and now in force. Herein fail not. 

Given under my hand and the seal of this court on the day of in the year 186 . 

NoU, For form of ondorsomeat of death-warrants, see paras. 2890 tt 

No. 5. 

Court of Sessions 
Trial No. of Calendar 
Session 

To , Esquire, 

Magistrate of 

"WTiereas at a general jail delivery of for the holden at 

month of in the year 186 , has been convicted of 


on the day of the 

and sentenced* to , it is 
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hereby ordered, that execution of the said sentence be made and done upon the saiil without delay, as 
commanded by the regulations, and that you do return this warrant, when completely executed, with an 
endorsement attested by your official seal and signature, certifying the manner in which the sentence has 
been carried into execution. Herein fail not. 

Given under my hand and the seal of this court, this day of in the year 185 . 


No. 6. 


Court of Sessions 

Trial No. of Calendar 

Session 

To , Esquire, 

Magistrate of 

Whereas at a general jail delivery of for the holden at on the day of tiie month 
of in the year 185 , has been convicted of and sentenced* to be imprisoned without irons 

for years from this date and to pay a fine of rupees on or before the or in default of pay- 
ment to labor until the fine be paid or the term of sentence expire : it is hereby ordered, that execution 
of the said sentence be made and done upon the said without delay as commanded by the regulations, 
and that you do return the warrant, when completely executed, with an endorsement attested by your official 
seal and signature, certifying the manner in which the sentence has been carried into execution. Herein 
fail not. 


Given under my hand and the seal of this court, this day of 185 , 


No, 7. 

Court of Sessions 

Trial No. of Calendar 

Sessions 

To , Esquire, 

Magistrate of 

Whereas at a general jail delivery of for the holden at on tlie day of the month of 
in the year 185 , charged with , has been tried and sentence of acquittal has been 

passed* upon the said : it is hereby ordered, Uiat the said be released, and that you do return this 
warrant to me with an endorsement, attested by your official seal and signature, certifying the manner in 
which the sentence has been executed. 

Given under my hand and the seal of this court, this day of in tlje year 185 . 


when the sen- 
tence has been pass- 
ed by that court. 


Warrant of 
tonce of punish- 
ment when labor 1*4 
redeemable by a 
fine. 

* Add words ** by 
the nizamut adaw- 
when the sen- 
tence has been pass- 
ed by that court. 


Warrant of ac- 
quittal. 


^ Addwords “ by 
the nizamut adav • 
lut'* when the sen- 
tence has been pass- 
ed by that court. 
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SECTION XL 


OF EXECUTION OF SENTENCE. 


Capital pun- 
iahment. 

(Jopy of sentence 
to be sent to ma- 
K^trate. 

Discretion allow- 
ed to magistrate 
to time. 


But judge lore- 
poj't lAtraordinary 
delay. 


287 S. In all cases of capital punishment, copies of the sentences of the court of niza- 
nmt adawlut should be transmitted to the magistrate, together with the warrants for the 
execution of the prisoners. G. 0. No. 32 of vol. 1. 

2879. In issuing warrants for capital sentences to the magistrates, a discretion sliould 
be left with them, in regard to the period for carrying such sentences into execution, in the 
warrants, specifying on or before a certain date. C. 0. No. 103 of vol. 1. 

2880. The session judge is invariably to report, for the orders of the nizamut adawlut, 
any extraordinary delay which occurs in carrying into execution a sentence of capital pun- 
ishment. C. 0. No. 286 of vol. 1. 


Warrant to be 2H81. Whenever a magistrate has occasion to postpone the execution of a convict 
noTr dciayoTbo^ Sentenced to suffcr death bcyond tlic ))eriod fixed in the original warrant, he must return 
such warrant to the sesbion judge with a report of the circumstances of the case ; and wait 
the receipt of a second warrant, or an order endorsed upon tlio first by the session judge, 
containing a definite date for carrying tlie postponed sentence into effect. 0. 0. No. 305 of 
\ol. 1. 


iMace of cxcru. 2882 . All cxccutioiis are to take place at the sudder station of the officer to whom the 
warrant is directed, unless expressly otherwise ordered in the sentence of the nizamut 
adawlut The magistrate, or his assistant, covenanted or uncovenanted, is to be ])resent at 
every execution, whctlier at the sudder station or in the interior. C. 0. No. 42 of vol. 4. 

2883. If the crime w^as committed within the jurisdiction of an outstation, tlie capital 

hr at out- ^ ^ ^ 

sentence sliould be carried into execution at such out-station. C. 0, No. 975, August 2, 
1854. PF. r. 

UuioMo be ob- 2884. Whenever a convict is sent to any distance from the jail for execution, tlie 
rutum takr^f piaeo in^gistratc is to appoint a sufficient guard for his safe custody, and is to be careful to ))re- 
exactions from the inliabitaiits of the country at the place of execution: and, witli 
a view to prevent offence against the prejudices of the natives, the court direct that no cri- 
minal be executed within any town, village, or other inhabited place; or so near to the 
house of any individual as to afford just ground of complaint. C. O. No. 65 of vol. 1. 


Disposal of bo- 2885. The bodies of criminals are not to be exposed on gibbets after execution, but are 
nevw to be^gibbet- ^0 he burnt or interred, unless claimed by the relations or friends. It is discretionary with 
**** the magistrate to dispose of the body in either of these modes most consonant with the 

customs of the tribe and caste of the sufferer. C. 0. No. 140 of vol. 2. 
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2886. Malefactors are to be executed on a drop according to the pattern proscribed by 
the nizamut adawlut; its construction and use are to be clearly explained, lest any misap- 
prehension should be the cause of unnecessary and protracted suffering. The practice of 
hamstringing criminals, whether before or after execution, is prohibited ; and magistrates are 
to be careful that all other practices are abstained from, which tend to diminish the solem- 
nity of the proceeding, and the awe, which it is the primary object of the punishment to 
create in the minds of all who witness it. C. O. No. 53 of vol. 2. 

2887. So, the practice of allowing music, money, and other indulgences, to persons led 
to execution is interdicted; but, if the criminal is not possessed of decent clothes, he is to be 
invariably supplied with a suit and a cap. C. O. Nos. 177 JF. R and 182 L. P. of vol. 3. 

2888. In order to prevent undue haste or carelessness on the part of those charged 
with the duly, in taking down the body before life is extinct, and the consequent necessity 
of again suspending it, — it is directed that the body of a person sentenced to death is invari- 
ably to be allowed to remain suspended for one hour at least, and that it is not even then 
to be removed until death is ascertained to have taken ])lace. The Western court also 
requires that an officer of the medical department should be required to attend in every 
instance for the purpose of certifying that death has taken place before the body be removed. 
0. O. No. 18 W. P. and No. 19 i. P. of vol. 4. 

2889. As it is impossible to render the printed form of warrant apj)licablo to every 
case of male and female convicts, the session judge is to be careful in each instance to make 
such alterations as may be necessary, according to the terms of tlie sentence, to whicli the 
warrant should of course conform as exactly as possible. C. 0. No. 180 of vol. 1. 

2890. Warrants for capital punishment, when duly executed, are to be endorsed in 
the following form: — " I hereby certify that the sentence of death passed on A. B., son of 
C. D., has been duly executed, and that the said A. B., son of C. D., was accordingly hung 
by the neci till he was dead, at the town of Sylhet, on Saturday, the first day of May 
1857. I further certify that the body of the said A. B., son of C. D., was afterwards burnt 
[or buried, or given to his relations or friends, as the case may be]. Given under my hand 
and the official seal of this court, this 5th day of May 1857. (Signed) J. S. Magistrate.” 
C. O. Nos. 260 and 266 of vol. 1. 

2891. In the generality of accidents proceeding from the breaking of ropes made use 
of to hang criminals, the contingency is the result of a want of management and due eaxe 
and foresight on the part of the officers charged with the execution of the sentence, to whom 
it cannot but be regarded as exceedingly discreditable. Its effect is equally injurious and 
to be deprecated, whether the accession of physical suffering caused thereby, or the distur- 
bance of the solemn impression meant to be conveyed and of the operation of the spectacle as 
a moral example, be considered. Each certification of the execution of a capital sentence is 
therefore to include an announcement of no accident, error, or other misadventure having 
occurred; any occasion of the occurrence of such contingency, with a statement of its cause, 

6 T 
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in W. P. 


l^nlo nhoro a fe- 
male cniniiml is 
executed. 
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alter e\ePution. 

* Sn para. 1 137, 


Corporal 

punishment. 
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ment by stripes, 
See para. ‘2720. 


and by the ma- 
gistrate. 


of the party to whose fault it was owing, and of the stops taken in consequence, is to be duly 
notified in the return warrant. C. 0. No. 99 of vol 3. 

2892. The following uniform wording has been prescribed in the Western Provinces 
for the form of endorsement to be made by magistrates on capital warrants certifying exe- 
cution of tlio sentence; and the sessions judges are to satisfy tliemselves that the certificate 
has been properly recorded, before returning the executed warrant to the court, and to bring 
to notice any irregularities. I hereby certify that the sentence of death, passed on 

son of by the nizamut adawlut, has been duly executed ; and that the said son of 
was accordingly hanged by the neck till he was dead at on the 185 , 

I furtlier certify that the body of the said remained hanging one hour, 

and tliat the medical officer in attendance certified complete extinction of life prior to 
its removal; and that it was afterwards burned (or buried, or delivered to relatives, 
as the case may be) not having been claimed by his relations, and that no accident, 
error, or other misadventure occurred during the execution.” C. 0. No. 601, May 18, 1854. 
/F. P. 

2893. In the instance of female criminals capitally sentenced, provision is always made 
in the order of tlie nizamut adawlut, for the possible contingency of their pregnancy. Tlio 
certificate of execution of a pregnant female is to bo recorded as follows : — I hereby certify 

{as above) ; and that the said Mussiiniat — : , not Iiaving been found pregnant [or having 

been found pregnant, and reprieved till forty days after delivery, as the case maij be] was 

accordingly hanged, &c. {as above)'^ In the event of pregnancy being declared, that fact, 
as certified by the medical officer, Is always to be noted on the warrant of the sessions 
court, which is to be returned by the magistrate for the sessions judge to endorse thereon 
the suspension of execution of the sentence for the period indicated. C. O. No, 1405, 
November 16, 1854, JF. P. 

2894. By sect. 78, Reg. IX. 1793^’ warrants for capital punishment are to bo trans- 
mitted, after being carried into execution, to the nizamut adawlut. Session judges arc to pay 
strict attention to this rule, and to forward tlie death warrants immediately on the receipt of 
them from the magistrates. C. O. No. 134 of vol. 2. 

2895. All prisoners arc to be examined by the surgeon of the station (or in his absence 
by the native doctor) previous to their being flogged ; and the punishment is to be postponed of 
any prisoner, whom the surgeon considers in too infirm a state to receive it, as long as he may 
judge necessary. The native doctors attached to the jails of the several stations are to bo pre- 
sent on all occasions, when prisoners are flogged ; and the punishment is to bo stopped at any 
stage of it, if the native doctor is of opinion that the infliction of the remaining stripes will 
endanger the prisoner’s life ; in wdiicli case, the remainder of the punishment is to be postpon- 
ed until the surgeon of the station considers the prisoner capable of sustaining it. C. 0. 
Nos. 10 and 12 of vol. 1. 

2896. All prisoners sentenced to be flogged should be brought before the ma- 
gistrate immediately previous to the infliction of the corporal punishment, that he may. 
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by personal observation, and a reference, if necessary, to the surgeon of the station, 
satisfy himself that the prisoner does not labour under any bodily infirmity, and that 
his general state of health at the time is such as to render him capable of sustaining the 
punishment without the probability of endangering his life. C. O. Nos. 118 and 316 of 
vol. 1. 

2897. No female is to be sentenced to corporal punishment by stripes. The ratan is 
the only instrument to be used in the infliction of corporal punishment by stripes ; and the 
sentences and warrants are to direct the same accordingly. Reg. XII. 1825, sects. 3 
and 4. 

2898. When a prisoner is flogged, he is to bo tied to a whipping post constructed in 
such manner as to secure him from receiving any part of tlic blow on the fore part of his 
body; and the striker is to be positively enjoined to strike the prisoner on the back only. 
C. 0. No. 10 of vol. 1. 

2899. In order to prevent the detention of prisoners in tlie jail beyond the 
period of their sentences, all prisoners sentenced by the sessions courts, and also 
those sentenced by the nizainut adawliit, to imprisonment for a limited period, 
are, when their sentence is explained to them, to be furnished with a certificate signed 
by the magistrate, and sealed with his official seal, shewing the name, age, and 
personal description of the prisoner, the crime of which ho is convicted, tlie period 
of imi)risonment to which ho is sentenced, the date of the warrant, and the date 
on which the period of the sentence will expire. C. O. Nos. 292, 294, and 295 of 
vol, 1. 

2900. The magistrates arc to cause prisoners to deliver up, on tlicir discharge, the 
certificates granted to them at the time of their sentences ; as well as to l)e careful that such 
certificates arc taken back and destroyed in cases of death before the expiration of the 
sentence. C. O. No. 294 of vol. 1. 

2901. When the sentence passed on a prisoner is mitigated, the magistrate is to recall 
the original certificate; and, on explaining to him the mitigated sentence passed upon him, 
is to famish him wdtli a new certificate specifying the period wdien the reduced term of 
imprisonment awarded therein will expire. C. O. No. 21 of vol. 3. 

2902. In the Western Provinces each prisoner is to be provided, in lieu of the certificate, 
with a wooden ticket measuring four by two inches ; one side of which is to bo branded 
with the prisoner’s number, and the two last figures of the year in which he was admitted ; 
and on the reverse the date of the expiration of the sentence. C. O. Insp. Prisons fV, P, 
No. 3, August 28, 1845. 

2903. With the view to prevent the possibility of the detention of any prisoner beyond 
the term of imprisonment adjudged against him, the session judge and magistrate are to 
keep, in the English language, registry books of all unexpired sentences, in the form 
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mitigated sonteucc. 


Judges to cx- 
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aiiiiexed(a). The entries are to be made hj &6 magistrate immediately on receiving the 
warrant. Femons are to be entered under the year in which their sentences expire, so that 
a glance over it at the end of each year will show whether any have been by neglect 
confined beyond their period of sentence. A memorandum of this is to be made and signed 
by the session judge or magistrate at the close of each year. Prisoners sentenced to death, 
or to imprisonment for life, are to be entered in the year in which they are sentenced. 
The register of each court is to be confined to the warrants issued from that court The 
register of sentences passed by the magistrate, and joint magistrate, is to be kept by the 
foujdaree nazir, and submitted for the inspection of the magistrate at the commencement of 
each month. 0. 0. Nos. 23, 71, 167, 178, and 225 of vol. 2. 

2904. Whenever the sentence passed on a prisoner is mitigated, the magistrate, as 
well as session judge where the original sentence has been passed by the latter officer, is 
immediately to cause the name of the prisoner to bo struck out, in red ink, from the register 
of the year, in which such original sentenco would have terminated, and to be entered in the 
register of the year in which the mitigated sentenco is to expire, inserting in col. 7 of the 
former register a memorandum of such mitigated sentence. When the mitigation or 
remission of punishment has been ordered by the nizamut adawlut, the endorsement on the 
prisoner’s warrant of such mitigation or remission is to be made in tho vernacular language 
of the district, as well as in English. C. O. No. 2 1 of vol. 3. 

2905. Judges are at intervals to call for and examine these registers, in order to 
satisfy themselves that they are carefully and punctually kept up. C. 0. Govt Bengal, 
No. 1044, April 30, 1855. 

(^a) Register of unexpired sentences. 


1. 

Names of 
prisoners. 

2. 

Date of sentence. 

3. 

4. 

6. 

6. 

7. 

Term of im- 
prisoiuncnt. 

1 

When the sentence 
will expire. 

Warrants wlien re- 
ceived Imek Irom 
jailor or magibtrate. 

Warrants when 
retiu’ned to tlie 

1 nizamut udiiwiut. 


Years. 

Months. 

Month. 

Date and 
year. 

Month. 

Date. 

Year. 

Month. 

Date. 

Year. 


(Ihanira, 

.Tuhha, 

Jam'e, 

Verna, 

Ihimbuksb 

loth April 1826, 
7th Aug. 1833, 
6th Sept. 1833, 
27th Feb. 1833, 
3rd Feb. 1833, 

7 

Death. 

Rdeaso. 

W 

6 

3 

April 

»> 

Aug. 
i May 

loth 1833, 

» 

27th”jR33, 
3rd 1833, 

April 1 

Sept. 

Sept. 

Aug. 

May 

12th 

lOtb 

12lh 

28th 

4th 

1833 

1833 

1833 

1833 

1833 

Sept. 

>* 

ft 

ft 

12th 

ft 

ft 

tt 

1833 

tf 

ft 

tt 

Memo. 

Colum 6 to ho 
omitted in ma- 
gistrate's regis- 
ter. 


The register of each court should be confined to the warrants issued from that court. Warrants of magis- 
trates, .joint magistrates, and assistantB, to bo returned by tho jailor when complotely executed with an endoraement to 
that ofiect on tho reverse. 
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2906, In the Western Provinces, two registers are to be kept, one of admission, and the 
other of release, in the forms annexed (a and i). In the former a number is assigned to 
each prisoner; and a fresh register is prepared at the commencement of each year, tlie 
names of the prisoners remaining in confinement being first entered with their original num- 
bers, and new numbers being assigned in consecutive order to new admissions. A warrant 
of imprisonment should include only those prisoners, whose sentences will expire on the same 
day ; and such warrants are to be carefully docketed and kept in bundles according to the 
year and month in which the sentence will expire. Only one register of release should be 
kept for all prisoners whether sentenced by the magisterial officers, the session judge, or the 
nizamut adawlut. A prisoner sentenced to death or imprisonment for life should be entered 
under the date of his sentence : and banished prisoners will be entered under the date of the 
expiry of the sentence in both zillahs. A memorandum is to bo made in the column of 
remarks of the register of release, if a sentence be mitigated, or an additional term of impri- 
sonment awarded ; but in the latter case the fresh sentence is not to be entered in the regis- 
ter of admissions, until the expiry of tho first sentence and re-admission on such second 
sentence. A memorandum of tho death, or escape, or transfer of any prisoner is to be made 
at the time of the occurrence in both registers, and on tho original warrant ; and copy of tho 
proceeding held is to be sent to tho judge for entry in his register. Tho original warrant 


Two registers to 
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to bo made under 
date of expiry. 
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In case of death, 
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('a ) Book of prisoners daily admitted into jail under sentence. 
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In cases of recap- 
ture. 


Sentence 
paeeed in an- 
other juris- 
diction. 

By joint m^is- 
trate not residing 
at sudder station. 


Execution of 
PonteuceH of mofas- 
sil courts in jails 
witUin the limits of 
the supremo court. 


and ptirwanas of absconding prisoners are to be retained bj the magistrate and jailor. On 
the re-capture of an absconded prisoner under sentence of labor^ he is immediately to be 
employed in fulfilment of his primary sentence ; and is not to be placed in the howalat 
pending enquiry into, or a final order on, this or any other ofience. The expiry of a recap- 
tured prisoner's first sentence will be postponed for as many days as he has remained at 
large, and a fresh entry of such expiry must be made in the register of release. 0. O. 
Insp. Prisons TV. P. No. 3, August 28, 1845. 

2907. All prisoners committed by a joint magistrate not residing at the sudder station 
to take their trial before a sessions court, if sentenced to a period short of perpetual imprison- 
ment, and if banishment form no part of their sentence, are to be sent to be imprisoned till 
the expiration of their term at the station of the joint magistrate by whom they were com- 
mitted, provided the jail at such station has room and accommodation for the prisoners 
without danger to their safe custody or health. Where this is not the case the prisoners 
must, either all or part of them, according to the necessity, bo confined in the jail of the 
magistrate’s station. C. O. No. 288 of vol. 1. 

2908. Whereas it is expedient, that oifenders sentenced by the mofussil authorities to 
imprisonment, with or without hard labor, should be subjected to the most improved rules 
of prison discipline, which cannot in all cases be conveniently done except in the prisons 
locally situate within the jurisdiction of Her Majesty’s supreme courts, it is enacted that 
all civil and criminal jails and houses of correction within the jurisdiction of Her Majesty^s 
supreme courts, shall, according to the nature of the case, be liable to be used by the 
sheriff for the purposes of this Act [i. c., the execution of mofussil processes within the 
jurisdiction of the supreme court], and the parties imprisoned therein under the authority 
of this Act shall be liable to the prison-discipline thereof ; — and all sentences of imprison- 
ment passed by any judge, court, or magistrate in the Company’s territories beyond the 
local limits of the supreme court, may be executed in whole or in part within any of the 
jails or houses of correction aforesaid, provided that a copy of the warrant of commitment 
or other process authorizing the imprisonment be so indorsed as aforesaid, [i. c., by one 
of the judges of the supreme court] and such indorsement contain the necessary direc- 
tions. Act XXIII. 1840, sect. 8. 


Execution of 
seatenccs passed by 
Company’s officers 
administering 
foreign states. 


2909. Within the territories subject to the government of the East India Company, 
and without the local limits .of the jurisdiction of Her Majesty^s courts of judicature, the 
several officers in charge of jails are competent to give effect to any sentence that is passed 
by any court established, or that may be established by the authority of the go- 
vernor general in council, for the administration of criminal justice in states or territories 
administered by officers acting under the authority of the Company, although such states 
or territories are not subject to the government of the presidency of Fort William in 
Bengal, Fort St. George, or Bombay, or are not subject to the operation of the general 
regulations. Act V. 1847, sect. 1. 


Warrant ofauch 2910. A warrant under the official seal and signature of the officer or officers, 
aSSiw exercising criminal jurisdiction within such states or territories as aforesaid, is sufficient 
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authority for holding any prisoner in confinement^ or for transmitting any prisoner for 
transportation beyond sea, or for inflicting any other punishment prescribed therein. 
Act V. 1847, sect. 2. 

2911. If any officer in charge of a jail entertains any doubt as to the legality of any 
warrant sent to him for execution under this Act, or as to the competency of the person or 
persons, whose official seal and signature is affixed thereto, to pass the sentence and issue 
such warrant, such officer is to refer the matter to the government to which he is subject, 
by whose order on the case such officer, and all other public officers, are to be guided as to 
the future disposal of the prisoner. Pending any such reference the prisoner is to be de- 
tained in custody in such manner and with such restrictions or mitigations as are specified 
in the warrant. Act V. 1847, sect. 3. 

2912. The provisions of the existing Acts and Regulations, and all other rules in 
force for the treatment and security of prisoners confined in the said jails, are to apply 
and to bo of equal force and effect in the case of prisoners confined therein under this Act, 
as in the case of other prisoners confined therein. Act V. 1847, sect. 4. 

2913. A magistrate is competent to give effect to the sentence of a general court 
martial, adjudging imprisonment with labor among the convicts of the civil power, on the 
offender being delivered into his custody, and the sentence being certified to him for the 
purpose of giving it effect by the judge advocate general, or his deputy under the autho- 
rity of the commandor-in-chief ; and the sentence so certified is the magistrate’s warrant 
and authority for carrying it into effect according to the terms of it. Reg. IV. 1820, 
sect. 2. 

2914. Whenever, under Act XXIII. 1839,(a) any sentence of a court martial ad- 
judges imprisonment, or imprisonment with labor, for any offence, it is the duty of every 
judge, magistrate, sheriff, or other officer in charge of any jail, to give effect to such sentence 
on the offender being delivered into his custody, and on being furnished with a copy of the 
sentence by the officer commanding the division, garrison, regiment, or detachment, to which 
the offender belongs. Act 11. 1840. 

2915. Whenever a court martial adjudges imprisonment with labor, or with solitary 
confinement, or both, or whenever the sentence of such court is commuted to any such 
imprisonment, it is the duty of every judge, magistrate, sheriff, or other officer in 
charge of a jail, to give effect to such sentence, on the offender being delivered into his 
custody, and on being furnished with a copy of the sentence by the officer commanding 
the division, fieldforce, district, or brigade, within which the trial is held. Act XX. 1845, 
article 81. 

2916., Officers in charge of jails are not to receive into custody any man, who may be 
sentenced to imprisonment by court martial, unless accompanied by the proper warrant of 
commitment, as prescribed by general orders, March 3, 1853, and a descriptive roll of the 


(a) This Act empowers courts martial ia certain cases to sentence soldiers of the native army of tlie Company to impri- 
sonment with or without hard labor for two years if a general court martiali or one year if a garrison or line court martial, 
or six monUiS if a regimental or detachmental court martial. 


ing prisoner in 
confinement; 


if the officer in 
charpo of the jail 
entertains doubts of 
the legality of the 
warrant, or of the 
competency of the 
officer issuing it ; 
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Commander-in- 
chief may pardon 
military convicts, 
or remit part of 
sentence, in certain 
cases. 


Warrant to bo 
issued ; 


nud count or- 
Mpnctl by mapis- 
trato or jiulpo, if 
offenco 1)0 puni'^h- 
able only by coui‘t 
martial. 


Officer in chorpo 
of jnil to pive effect 
to warrant. 


prisoner(a). 0. O. Govt Bengal^ No. 16, December 6, 1854. 0. O. Insp. Prisons W, P. 
Nos. 50 of 1854 and 65 of 1855. 

2917. The commander-in-chief of the military forces in the service of the East India 
Company in each presidency has power to pardon any person belonging to the said forces, 
convicted by sentence of a court martial of any offence against the articles of war framed for 
the government of the native officers and soldiers in the military service of the East India 
Company, which, wherever committed, is not punishable otherwise than by sei^tence of a 
court martial; or, instead of granting a full pardon to any such person, may remit any part 
of the punishment awarded for such offence. Act VI. 1850, sect. 1. 

2918. In such cases, the commander-in-chief is to issue a warrant under his hand 
setting forth the offence, and a copy of the warrant or other instrument by which the offender 
is kept in custody in execution of the sentence, and pardoning or remitting such part of the 
punishment awarded for the offence as to him shall seem fit. Act VI. 1850, sect. 2. 

2919. The said warrant shall bo countersigned by the magistrate of the zillah, in which 
the offender is undergoing his sentence; or, if he is confined in any prison belonging to one 
of the supremo courts of judicature established by royal charter, shall be countersigned by a 
judge of such court ; if it shall appear to such magistrate or judge that the offence, wherever 
committed, is not punishable by any authority other than that of a court martial; but not 
otherwise. Act VI. 1850, sect. 3. 

2920. All sheriffs, jailors, and other persons having custody of any offender under 
sentence of a court martial, are to obey and give effect to any warrant of the commander-in- 
chief, countersigned by a magistrate, or judge of the supreme court as aforesaid, for the par- 
don and release of any offender in their custody respectively, or for the remission of any 
part of his sentence. Act VI. 1850, sect. 4. 

(a) With reference to the 2nd paragraph of the 84th article of war for tho native troops, the commander-in - 
chief is pleased to direct, that, when a soldier of the native army shall be delivered over to the civil power to undergo 
imprisonment with hard labor, there shall bo sent with him, in addition to a descriptive roll containing a statement of any 
indelible mark upon his person and any other matter tending to his proper identification, a warrantor commitment made 
out in the following form : — 

To the magistrate or other officer in charge of the jail at 

Whereas at a ———court martial held at on the . . day of- 

185 , , sepoy* of tho— regiment of nativef Infantry, was convicted of ; and 

whereas the said— —court martial on the day of— 185 , passed the following sentence upon tho 

said , that is to say (senicnce to be entered in full hut without signature): — 

And whereas the said sentence has been duly confirmed§ by' ■ ■■ commanding , and the said— --—is 

herewith transmitted to you to undergo the same : — 

Now iheso are to require and authorize you to receive the said into yonr custody, and to inflict upon 

liim tho said sentence of imprisonment with hard labor for--——, reckoned from— -the day on which the said 
sentence was passed. 

Given under my hand at — —this — day of ■ ' 185 , 

To be signed by the confirming qjficer of a regimental, detachmental, or line court martial, or by the assistant adjutant 
general of the division, or the brigade major of the station^ or the commanding officer qf the regiment,^ the trial has been by 
general or district court martial. 

* Or trooper, or private, or as tho case may be. 

t Or light cavalry, or artillery, or as tho case may be. 

% The offence to be briefly stated hero as desertion, theft, receiving stolen goods, ftaud, dls<fl>edlence of lawful oommuid, or as the ease 
may be. 

§ If them is any mitigation of the sentence, such mitii^tion must bo noticed thus, •* to the eztent of ■ " 
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SECTION Xlt. 

OF REMOVAL OF PRISONERS UNDER SENTENCE. 

2921. When any person is under sentence of imprisonment, within the territories 
under the government of the East India Company, by any authority other tlian that of one 
of the supremo courts of judicature established by royal charter, tlie governor or governor in 
council, or other person administering the government of the ])residcncy or place, may order 
the removal of such prisoner from the pi-ison or jdace, in wliicli bo is confined, to any other 
public prison or place of confinement within the same presidency or government Act VIL 
1850, sect. 2. 

2922. The time of removal from one prison to another, or while the prisoner is in 
custody under such warrant of removal, is to reckon as part of liL imprisonment. Act VII. 
1850, sect. 3. 

2923. When a magistrate has occasion to forward a prisoner to anotlier district, he is 
invariably to transmit either by dtik, or with the chalaii, a roobakarcc or letter containing a 
distinct statement of tlie order, in furtherance of which the despatch is made. C. O. 
No. 2211, May 9, 1854 JF, F. 

2924. The magistrates are to report wdien convicts arc sentenced to transportation 
beyond sea, or to banislmient, specifying the names, ages, crimes, and sentences of the several 
convicts ; and, in tlio case of those sentenced to banishment, the district in which they have 
usually resided before they were brought to trial. Keg. UII. 1803, sect, 8, cl. 4. 

2925. All statements of ])risoncr3 sentenced to iinj)ris()ninent in banishment, or in 
transportation, or for life in the Alipore jail, are to be forwarded by magistrates for the 
orders of government. C. O. Govt. Ihiigal, No. 1072, October 10, 1844. 

2926. Magistrates are to distinguish in these reports prisoners under sentence of the 
nizamut adawlut, from those who have been sentenced by the sessions court ; specifying 
also tlie date of sentence in eacli case. C. O. No. 150 of vol. 1. 

2927. Abstracts in a tabular form of sentences of imprisonment in banishment, or in 
transportation, or for life in tlie Alipore jail, passed by the nizamut adawlut or session 
judges, are to be forwarded to government by tlie court and tlie session judges respectively. 
Such abstracts are to be forwarded by the sudder court as soon af'ter the date of sentence as 
is practicable ; but abstracts of sentences of banishment, passed by the session judges, are 
not to be transmitted by them, until after the exjiiration of 3 months from the date of 
sentence, iii order to allow of that period for ajipcal. C. O. Govt. Bentjaly No. 1072, October 
10, 1844. If tlie case be still under appeal on the expiration of three months, the judge is 
to submit an abstract statement when the result of the appeal is known, noting thereon the 
date of the sudder court’s final orders on tlie ajipeal and the dato on which tliey were 
received in bis office. But ho is on the expiration of three months to submit his abstract, 
as above rc(iuired, nevertheless ; distinguishing the prisoners who have not appealed within 

G w 


Oovemment may 
order removal of 
prisoners to another 
place of coufiue- 
meut. 


Timo of remo- 
val includofl in the 
terra of imprison - 
lueot. 


Notice to be sent 
of order uiider 
which prisoner is 
removed. 


Report of con- 
victs sentenced to 
transportation, or 
banishment ; 


to bo made to 
government by ma- 
gistrate. 


Prisoners to be 
classified therein. 


Ab«»tracts of sen- 
tences to he for- 
warded by nizainut 
adawlut and ses- 
sion judge. 


Tf the case re- 
main unrliT appeal 
beyond three 
moutlis. 



558 


OF JAILS. 


that period; and noting in tho case of prisoners who have appealed, whether or not final 
orders have been received, C. O, Govt Bengal^ No. 18, March 19, 1855. 

Form of applies- 2928. No prisoner under sentence of transportation, or perpetual or temporary impri- 
removai sonment in banishment, though the place in which he is to undergo his imprisonment is 

mentioned in the sentence, is to bo removed from the jail until the receipt of the orders of 
government on tho application for his removal. The magistrates are to submit separate 
statements of convicts sentenced by tho sessions courts, and by the nizamut adawlut, accord- 
iiig to the annexed forms A, (a) 13,(5) and C(c). Statement A is to be prepared and sub- 

(aj A. Stat&meni of convicta aenteiaced hy the session judye^ without reference to the nizamut adawlut, to imprisonment 
in hanishment at a jail delivery of , for the month of , 185 . 


1. 

2. 

3. 1 

1 ^ 1 

5. j 

6. 

7. 

8. 

No. 

Names of conviols aiul 
of their fathers; and 
of the village and 
district of which 
they are natives. 

Caste. 

Age. 

Crime. 

No. of each convict 
in like jail delivery 
Btateinent No. 1. 

Date of senicncp 
of bossion judge. 

1 

Sentence. 

1 




j 

j 





(b) B. Statement of convwis aenienced by the sewwu judye, without reference to the nizamut adawlut, to imprison^ 
ment in banishment at a jail deliw^ry of , for the month of , 185 . 


1. 

2. 

3. 

4. 

5. 

6 . 

7. 

1 ^ 

9. 

No. 

Names of convicts 
and of their fa- 
tiicrb ; and of 
the village and 
district of which 
they arc natives. 

Caste. 

Ago. 

Crime. 

No. of each con- 
vict in the jail, de- 
livery statement 
No. 1. 

Pate of sen- 
tence of ses- 
sion judge. 

Pate of re- 
ceipt by the 
inagistrate of 
tlic warrant 
of the session 
judge. 

Sentence. 










(e) C. Statement of convicts sentenced by the nizamut adawlut to temporary imprisonment in hanishment, or 
perpetual imprisonment in thejait at Alipore, or transportation beyond sea» 


1. j 

2. 

3. 

1 

5. 

6. 

7. 

8. 

No. 

Names of convicts 
end of their fathers; 
ahd of the village and 
district of which they 
are natives. 

1 

1 

Caste. 

Ago. 

i 

1 

Crime. 

1 

Pate of sentence 
of nizamut adawlut. 

Pate of receipt of 
warrant of session 
judge for carrying 
the sentence into 
execution. 

Sentence. 


! 
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mitted after the expiration of 30, but within tlio period of 45 days, from the end of the 
month in wliich tlio sentences were passed. The magistrate is to be careful not to include 
in the same statement convicts sentenced at the jail deliveries of different months. In the 
event of the issue of a warrant including a sentence of banishment being suspended in any 
case [pending reference to the nizamut adawlut] under the rule contained in cl. 6, sect. 4, 
Reg. IX. 1831*, the magistrate is to submit a statement in form B within 15 days after 
the receipt of the warrant. Statement C is to be prepared and submitted within 15 days 
from the receipt by the magistrate of the warrant of the session judge for carrying into effect 
the sentence of tlie nizamut adawlut. Whenever a magistrate has occasion, in consequence 
of the crowded state of the jail, to apply for permission to remove convicts not sentenced 
to banishment to another district, ho is to submit statements in form as similar to these as 
possible, keeping the prisoners sentenced by the sessions court separate from those sentenced 
by the nizamut adawlut. In these statements the name of each ])risonL‘r s f ithor is invariably 
to be inserted. C. O. Nos. 183 and 204 of vol. 2. C. O. Govt. Bcmjaly No. 34, May 14 
1856. 

2929. In the Western Provinces, applications relative to the disposal of prisoners sen- 
tenced to banishment, are to be submitted through the inspector. C. O. Insp. Prisons W. P. 
No. 44, March 7, 1854; and No. 63 of 1855. 

2930. The jail darogah is to bo furnished with a memorandum, for tlic guidance of 
himself and successors, to the effect that ho will be expected to draw the attention of the 
magistrate to the cases of any prisoners sentenced to imprisonment in banishment, for 
whose transfer no orders are received within 4 months from the date of sentence. This 
however is not intended to relieve the magistrate from a proper share of responsibility. 
C. O. Govt. Bcngaly No. 2014, September 24, 1845. 

2931. The nizamut adawlut is also competent, under the discretion allowed by the 
Mahomedan law, to order the removal of all convicts, under sentence of imprisonment, to 
any jail or district within the Company’s possessions, in wdiicli it is thought proj)er to keep 
or employ them during tlie period of their respective sentences, altliougli no specific sentence 
of banishment has been passed against them. But no such removal is to take place without 
tho special order of the nizamut adawlut [or of government.] Reg. LIU. 1803, sect. 8, 
cl. 5. 

2932. Under this rule a prisoner, wlio had twice effected his escape from a mofussil 
jail, was removed to Alipore for the rest of the term of his imprisonment by order of the 
court. Reports jL. P, 1855, part 2, page 853. 

2933. As the necessity of making a reference to government for the removal of sick pri- 
soners from the jail of one district to that of another, occasions considerable delay, which in 
cases of emergency frequently proves injurious to the liealth of the prisoners, if not fatal 
to them, officers in charge of jails are authorized to transfer sick prisoners in extreme 
cases from one jail to another on their own responsibility reporting the circumstance to the 
secretary to government as soon after as possible. C. O. Govt Bengal^ No. 1030, June 9, 
1847. 


* r. para. 1473. 
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17. para, 278.) 
el seq. 
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churucterH. 
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Mode of trans- 
mission L. P* 


2934. It is competent to government to detain in the jail at Aliporo, for any pc- 
riod deemed expedient, any convicts sentenced to transportation. Reg. IX. 1813, sect 2, 
cl. 2. 

2935. Prisoners are not to be sent to Alipore from the Western provinces, who have 
been sentenced to imprisonment for a shorter period than 14 years ; nor from the Lower 
provinces, who have been sentenced to imprisonment for a shorter period than 7 years. 
C. O. No. 106 of vol. 1. 

2936. No persons are to bo forwarded to Alipore jail, who are incapable of bodily 
labor from ago, sickness, or other infirmity ; or w’ho have been exempted from bodily labor 
by their sentences; or in consideration of tlieir former rank and situation in life ; under 
C. 0. Nos. 3, 8, and 44 of vol. 1*. C. O. No. 88 of vol. 1. 

2937. Convicts sentenced to irrijn-isonineiit in Alipore jail sliould be forwarded so as 
to arrive at Calcutta during the cold season, or in the early part of the south east monsoon, 
in order that their constitutions may be hahitiiateJ to the climate previously to the com- 
mencement of the periodical rains. C. O. Nos. 97 and 106 of vol. 1. 

2938. When convicts under sentence of transportation are sent to the Alipore jail, 
an accurate list is to he transmitted with them in the following form : 


Nainos of prisoners and 
of their fathers. 


Description of 

Criiiip. 

Date of sentence. 

pn-ioncrs. 




Period of transportation. 


It is imi)ortant that the description of the persons of the convicts inserted in the second 
column should be accurate. The lists are to be written in both the Iliiidostanee (or Ben- 
galee in the Bengal districts) and Persian languages, as well as in English, and the magis- 
trates arc to issue ])Ohitive orders, that the guards on relieving each otlier should carefully 
compare the same uith the convicts. The same rules are ajiplicable to pri.soners under 
sentence of bauisluuent to other districts, either for life, or for a term of years. C. O. 
Nos. 7 and 25 of vol. 1 ; and No. 20 of vol. 3. 

2939. If any of such convicts is of a notorious and dangerous character, it is to bo 
noted ill the above statement. C. O. No. 9.‘j of vol. 1. 

2940. In addition to the lists in English and the vernacular with which the escorts aro 
furnished under the above orders, the principal native officer should always receive a 
purwana authorizing him to take charge of tlic prisoners, and specifying the route he is to 
follow and the jails at which he is to halt. In eases of escape or detention by sickness, the 
fact should be notified on the back of the list by the magistrate of the district in which such 
escape or detention occurs, instruction being at once forwarded by that officer botli to the 
magistrate of the district \Uien the prisoner was convicted, and to the superintendent of the 
Alipore jail. C. 0. Govt. Bengal, No, 4, September 15, 1853, 

2911. On the receipt of ^varrants from the session judges for the transportation of 
prisoners sentenced by the uwamut adawlut, the magistrates are to forward such prisoners 
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by the first convenient opportunity to the superintendent of the Alipore jail, transmitting to 
that officer at the .same time by d&k a statement in tho form C [see note to para. 2929], 
and headed a statement of convicts sentenced to transportation beyond sea for life, des- 
patched on the of 185- to the Alipore jail from the jail of——.” Simultaneously 

with the above statements the magistrates are to forward copies of the same to the secretary 
to government for comparison with the abstracts furnished by the sudder court. C. O. Govt. 
Bengal, No. 1964, August 27, 1845. 

2942. The magistrate is to transmit to tho superintendent of the Alipore jail, by 
d&k, simultaneously witli the despatch of the convicts, a notification of the date on which 
they quit the station, and the probable date of their arrival at Alipore^, together with copies of 
the warrants and the prescribed lists. The original warrants and lists are to accompany the 
convicts themselves. C. O. Govt. Bengal, No. 4, Sept. 15, 1853 ; No 17, Dec. 16, 1854 ; 
and No. 25, Juno 30, 1855. C. O. Insp. Prisons P. No. 61 of 1855. 

2943. Care is to be taken that no convict forwarded to the Alipore jail takes with 
him more than one cotorah, or brass drinking cup, without neck or handle, whicli should 
weigh not more than six chittacks ; and an extra suit of clothes. No such convict is to be 
allowed to carry a lotah with him. C. O. Govt. Bengal, No. 4, Sept. 15, 1853 ; and No. 17, 
Dec. 16, 1854. C. O. Insp. Prisons P. No. 61 of 1855. 

2944. The magistrate is required also to forward a memorandum in English, in re- 
ference to tho pay of the guard, drawn up in the annexed form ; a copy of this memoran- 
dum in the veimacular being supplied to the officer in charge. 

Memorandum shoiomg the amount of advance received hy the guard on their departure from 
the in charge of prisoners ; and the amount 

of advance payable to them on their departure from Alipore, 


Names of tlic guard iii 
charge of prisouers. 


Kate of pay per 
diom. 


Amount received in 
udvanee. 


Purther luhaiicc to be paid by 
the supeiintendeiit of the 
Aljjmic jail. 
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guards^ 


C. O. Govt. Bengal, No. 4, September 15, 1853. 
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Travelling allow - 
ancen of burkun- 
daze^* 


Hurkumlazea to 
receive certificate 
for back^paasage in 
steamers. 


Receiving jails 
L. P. 


2946. Jail burkundazes, when sent in charge of prisoners to districts other than that 
in which they are employed, are to receive travelling allowance at the rate of 3-tenths of 
their salary. 0. O. Govt. Bengal^ No. 1307. July 4, 1863. 

2946. Burkundazes sent to Alipore in charge of convicts arc to bo furnished with a 
certificate, on presentation of which they will receive back passage on the government 
steamers free of expense. C. O. Govt. Bengal, No. 1818, August 26, 1846. 

2947. Rule 1. The undermentioned jails are to serve as receiving jails for all prisoners 
sentenced, in the districts specified, to transportation or to imprisonment in the Alipore jail ; 


f^latements to be 
vent to ‘superinten- 
dent of Alipore jail 
and Government. 


Patna — for the districts of < 


Patna, 

Sarun, 

Cliumparun, 

Tirhoot, 

Sliahabad, 

Beliar. 


Bhaugulpore — for 


Rajshahye — for the districts of 


Bakergunj — for 


{ Bhaugalpore, 
Puriieah. | 

rBiikerganj, 

-•< Noakhaiee, > 
(^Chittagong. ) 


Dacca — for 


Raishahye, 

Malda, 

Dinagepore, 

Rungpore, 

Bogra, 

Pubna. 

{ Dacca, 
Mymunsing, 
Sylhet, 
Tipperali. 


so long as a government steamer continues to 
run between Dacca and Calcutta. 


Rule 2. The magistrates of the several districts are to forward tlieir convicts to the 
receiving jails, at such times, and in such numbers, as is most convenient, accompanied with 
tlieir warrants and descriptive rolls. Rule 3. From the receiving jails, as also from the 
river stations of Monghyr and Moorshodabad, the convicts are to bo despatched under suitable 
escort to Calcutta on the government steamers, as opportunity may offer, the magistrates in 
charge of tliose jails communicating direct for the purpose with the steam agents. The 
above arrangement applies to Moorsliedabad only for such time as the Bhaugiruttee is 
navigable for steam vessels ; during the remainder of the year convicts are to be forwarded 
from that district to Alipore in the same manner as heretofore. Rule 4. The magistrates in 
charge of the receiving jails, as also the magistrates of Monghyr and Moorshedabad, are, 
previous to each despatch, to transmit by dilk to the superintendent of Alipore jail a 
statement of the prisoners about to bo despatched, in order that due provision may be made 
for their reception. The statement is to be in tho form C [see note to para. 2929] with an 
additional column, showing the district from which each prisoner was originally sent Rule 5. 
Such magistrates are to be careful to forward to tho secretary to government, simul- 
taneously with the despatch of these statements, copies of the same for comparison with tho 
abstracts furnished by the sudder court They are also to be particularly careful to have 
prisoners and their guards in readiness, together with provisions for the usual duration of 
the trip, which may be ascertained from the steam agents, so that no delay may occur in 
the embarkation. Resolution Govt. Bengal, June 3, 1846. 


Rules for des- 
patch of convicts by 
government stea- 
mers L. R. 


2948. The following rules are to be observed, whenever convicts are forwarded on 
government steamers. Rule 1. On receipt of information of the arrival of a government 
steamer at any river station, where convicts under sentence of imprisonment in transpor- 
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tation beyond sea, or of imprisonment in the Alipore jail, are awaiting orders for their 
transit to that jail, the magistrate at that station will write to the steam agent, who may be 
resident at such station, and to the commander of the vessel, to make the necessary arrange- 
ments for their embarkation ; and ho will state at the same time the number to be embarked. 
But the entire number of convicts on board of one vessel at one time should ordinarily 
not exceed forty, and never when no military guard is on board. When a larger number 
of convicts may be awaiting transport at a station, an application should, if the exigency 
of tho case will admit ot it, be previously made by the magistrate to government for 
special orders on tho occasion. Rule 2. The magistrate embarking convicts as above, 
should bo particularly careful to have tlie convicts and their guards in readiness, together 
with a proper supply of provisions, according to the usual or probable duration of the trip, 
in order that no delay may occur in the embarkation. Rale 3. The magistrate, or one 
of his covenanted subordinates, sliould su})erintend the embarkation and furnish tho com- 
mander witli a descriptive roll of the convicts, similar to that forwarded to tho superinten- 
dent of the Alipore jail. Rule 4. Tho magistrate will also furnish tlie principal officers 
of the guards, as well as the superintendent of the Alipore jail and the government, with 
tho several documents relating to the convicts, &c., that are now furnished under tho 
existing orders of the sudder court and government Rule 5. On the convicts being 
placed on board, their old gunny beddings sliould always be exchanged for new ones ; and 
the clothing, <tc., allowed to them, under existing orders, should be carefully searched, with 
a view to prevent the possibility of their concealing in them knives or other instruments 
as means for effecting escape or suicide. Rule 6. The irons of the convicts are to be 
strong, and their rivets perfect with welded heads on both sides. They are to be carefully 
examined by the coiimiandor, who should certify in his receipt for the convicts, that he 
has personally satislied himself that the irons and rivets arc strong and firm. The b(51 
chains to wdiicli tho convicts are to be attaclied should bo of strong round links. Rvle 7. 
The convicts are to be fastened to long bcl chains kept on board each steamer. No more 
than ten convicts sliould be fastened to each cliaiii. State prisoners, \v lien forwarded, 
sliould be kept separate from ordinary felons. Rule 8. Instead of the chain passing 
through the rings of the fetters of each convict, by which arrangement all the convicts 
must be let loose to get at tlie last man, each convict should have a separate chain of two 
feet in length, welded to liis fetters, to be locked on to a link of the bcl chain with a 
separate padlock. Each convict can thus be removed from the running chain separately 
without interfering with others ; they will also bo less cramped and confined while sleep- 
ing. By adopting this plan, convicts of a superior caste, or any notorious offender, can bo 
stapled down separately. Rule 9. The convicts are to be so classed in tho running chains 
as to admit, if possible, of the respectable caste, in one chain, eating their meals apart from 
the lower castes, without leaving the running chain. Rule 10. One mehter should 
accompany tho gang of convicts sent by each steamer. Rule 11. One or two metal pans 
should be supplied to tho mehter in charge, for tlio use of the convicts during the night. 
Rule 12. Should any convict be released from the rumiing chain, in consequence of 


On Iho arrival o f 
thf* ‘'tt*aiiier, mu- 
pis(rat» to commu- 
mcal(‘ with •strain - 
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maucUr 
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and attempU to es« 
I’ape. 


Stranjp^h of 
guards required. 


Guard to be un- 
der autbonty of 
rommandcr. 


Arms of burkiin- 
duzrs and nujeebs. 


Prernuttons re^ 
prardinp arms. 


In the case of 
insubordination on 
the part of the cun- 

victs. 


evident sickness, he can be stapled to any part of the vessel the commander may deem fit ; 
but commanders should be on their guard against pretended illness, and care should be 
taken in the removal of a convict from one part of the vessel to another, that he does not 
attempt to cast himself over-board. It should be borne in mind, that men meditating an 
escape are likely to be the quietest and best behaved, and that every one of them would 
rather die at once than have to go across the sea. They should not be allowed any the least 
possible means of injuring themselves or others, and should be made to feel that they have 
no chance of escape. Itule IZ. When the number of convicts attached to a bel chain 
may be inconsiderable, the strength of the guard to be placed over it should be fixed by 
the magistrate as at present, with due advertence however to the character of the convicts. 
But when the chains shall have the full number of convicts s])eeified in rule 7 fastened to 
them, there should be four burkundazes, or nujeebs, provided for each chain, so as to 
furnish one sentry day and night to be relieved every two hours ; one duffadar to two 
chains ; and one jemadar, when tliorc ai’e more than two chains. There will be besides 
six burkundazes or nujeobs on duty over the main guard, and even a larger number, should 
tlie magistrate consider it necessary, with reference to the character of the convicts or 
to other special reasons. Wlien a small additional number of convicts is embarked at a 
second station and fastened to a chain already partly occupied, tlie magistrate at that 
station should supply such a guard, as with the number already on board will, in the pro- 
portion above fixed, be sufficient for the whole gang fastened to the chain. In cases where 
one or two convicts are embarked at a second station, and the guards already on board are 
considered sufficient, the magistrate at such station should send one additional burkundaz 
or nujeel) only, as in formal charge of the convict or convicts forwarded by him, and of 
the necessary papers to be delivered to the superintendent of the Alipore jail. The whole 
of the guard sent on board, should be placed under the immediate authority and control 
of the commander of the vessel, and required strictly to conform to all orders he may 
issue, he being responsible for tlie safe custody of the convicts, llule 14. Each burkun- 
daz should be armed with a sword and shield, and each nujeeb with a musket. The latter 
should each be furnished witli twelve rounds of ball cartridge for use when necessary ; 
but to be kept at the main guard apart from the prisoners. All proper precautions should 
be taken to prevent the prisoners from gaining possession or making use of any weapons ; 
and to this end the sentry on duty over the prisoners should be at each change directed to 
be very careful of whatever w’eapon lie has with him, when he approaches the bel chains ; 
and the duffadar should be directed to hand over his bayonet or sword to the sentry when- 
ever he may have to stoop or move near to the prisoners, in order to unloose or fasten a 
chain, or far any other purpose. Rule 15. Should any convict become insubordinate, 
the commander of the vessel shall be at liberty to reduce his rations for such time, and in 
such proportion, as ho may think proper. In cases of gross insubordination, the circum- 
stances should be recorded, and duly attested in the shape of a charge, to be laid before 
the superintendent of the Alipore jail, with a view, after due investigation, of punishing 
the offenders according to the circumstances of the case. Rule 16. The commander 
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should require one of his officers to see the rations distributed, to report complaints, and to 
maintain order and silence. RuU 17. On arrival off Calcutta, the convicts are not to be 
disembarked later in the day than one hour before sunset if the boats anchor below Fort 
point, or later than two hours before sunset if the boats are anchored above Fort point. 
Rule 18. Tlie above rules are also to be ‘observed when, under special circumstances, 
convicts are sent from one station to another on government steamers. Rule 19. The 
commander of each government inland steamer or flat should be furnished with a copy of 
these rules for his guidance, whenever he may have occasion to bring down convicts to tlie 
Alii)ore jail, or to take them from one station to another imder special circumstances. 
Rule 20. The greatest care should be taken by the officers concerned to ascertain that 
tlie convicts to be embarked have no cord, or thread, or waxed silk, concealed on their 
persons, or in their bedding, clothing, &c., as they have been known to make use of these 
articles to cut their fetters. Rule 21. As it is a common jiractice amongst convicts to 
conceal flaws and cuts in their fetters by the use of cement, the commander of the steamer 
should cause all the fetters and ankle rings to be carefully scra])ed with a knife, or other 
sharp steel instrument, in his own presence, as soon as possible after the convicts are em- 
barked. This process should be occasionally repeated during the voyage. C. O. Govt 
Bengal^ No. 562, January 29, 1856 ; and No. 2110, June 5, 1856. 

2949. Rule 1. The following jails are to be considered as receiving jails in the first 
instance for all ])risoners, sentenced to transportation in the districts specilied: 

Allyghur — for the districts in the Delhi and Meerut divisions ; 

Furnickabad — for the districts in Rohilkund ; 

Cawnpore — for the districts in the Agra Division ("except Furruckabad) ; 

Allahabad — for Bundelcund and the districts in the Allahabad division (except 
Cawnpore) ; 

Benares — for Juanpore ; 

• Ghazeeporc — for Azimghur and Goruckpore. 

Rule 2. The magistrates of the several districts are to forward their convicts to the re- 
ceiving jails at such times and in such numbers as may be most economical and convenient, 
accompanied with the usual warrant and descriptive roll. The magistrates in the several 
Delhi districts are to forward them in the first place to the magistrate of Delhi, who is to re- 
ceive charge of them, and send them on with the convicts from his own jail. In the same way 
the magistrate of Meerut is to receive charge of the prisoners from the Dhoon, Mozuffer- 
nuggur and Seharunpore ; the magistrate of Bareilly of those from Bijnore and Morada- 
bad ; the magistrate of Agra of those from Muttra; and the magistrate of Futtehpore of 
those from Banda and Humeerpore. Rule 3. On the 1st January in each year, and on the 
first day of each following quarter, the prisoners who have been collected at Allyghur and 
Furruckabad respectively, are to be forwarded to Cawnpore, from whence they are to proceed, 
together with the Cawnpore prisoners, in one body to Allahabad. Rule 4. From Allahabad 
and the other river stations, the convicts are to be despatched to Calcutta per steamer, as 
opportunity may offer ; the magistrates communicating direct for this purpose with the 
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af»ent for government steamers at Allahabad. Euh 5. Previous to each despatch, the 
magistrate of each river station is to furnish the superintendent of the Alipore jail direct 
■with a statement shewing the number of prisoners to bo expected, in order that due provision 
may be made for their reception. This statement is to bo drawn out in the usual form 
[i. e. the statement C of para. 2929], with an additional column to shew the district from 
which the prisoner was originally sent, and is to be headed statement of convicts sentenced 

to transportation for life, despatched on the— of 185 — to Calcutta from the jail at— 

A copy of each statement is to be forwarded for record in the office of the secretary to 

government. Magistrates, forwarding convicts under these orders for transmission to the 
river stations, and ultimately to the Alipore jail, are to be careful to send with each such 
convict a descriptive roll, in the form anncxed(a) and also copy of the wari’ant under which 
he is confined. These documents are to accompany the prisoners and to be delivered with 
them to’ each magistrate, into whose charge they are committed on the way. I he magistrates 
of Allahabad, Mirzapoi e, Benares, and Ghazeepore, are to abstain from forwarding any 
convicts to Alipore unless they have received the above mentioned papers regarding them. 
Govt. Order, TV. P. Sei)tomber 12, 1845, and January 8, 184G. 

2950. Convicts of dangerous character, on their passage by water from one station to 
nM'd in order to c»- another, sliould be confined entirely to the boat, or should be permitted to land only in small 
Z‘i.g“^ruuw numbers at a time, if it is necessary to remove them occasionally on shore. The general use 
handcuffs and neckchains would bo objectionable, as endangering the lives of the convicts 
in case of accident to the boat by fire or otherwise ; but in special instances they are indis- 
pensable ; and the practice is not therefore prohibited, but is to bo resorted to only in cases 
of emergency. The precautions for security sliould be adaiited in each instance to the 
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number and character of the prisoners ; and the magistrate must take such measures as 
appear necessary for preventing attempts on the part of the prisoners to over-power their 
guard, without subjecting the prisoners to more restraint than is requisite for their safe 
custody, C. O. No. 161 of vol. 1. 

2951. The rules quoted in paragraph 2634 are applicable to prisoners under removal. 
For an account of a lamentable accident which occurred for want of due precautions against 
danger from fire, see C. O. Govt. Bengal^ No. 247, January 6, 1853. 

2952. Officers are not to forward a prisoner charged ivitli a heinous offence from one 
station to another under such inadequate custody as the charge of a single burkiindaz. The 
crime of which a prisoner under such despatcli is accused should also be invariably written 
in the purwana meant to accompany the despatch. C. O. No. 120 of vol. 3. 


Procaiitions 

fire. 


Sinplc* burkun- 
(luz not a sutticiout 
guard. 


2953. It having recently come to tho knowledge of the government that prisoners Troatmontofpri- 
transmitted from one jail to another are occasionally subjected to unnecessary suffering, tho 
followiing instructions were laid down for their safe custody and health in transit. Rule 1. 

Every prisoner before being sent on a march, must be supplied vith a blanket, a suit of jail 
clothing, and such drinking and cooking vessels as are necessary. Rule 2. No fetters, bonds, 
or ligatures, other than are absolutely necessary to prevent escape, should he employed ; and 
immediately that convicts arc again safely lodged in jail, all hand chains should bo removed. 

Rule 3. While on the march hand-chains may be used ; and, if there is an armed guard 
sufficient to prevent any forcible attempt to escape, it would be letter simply to couple 
prisoners together, than to fasten them all to a single chain at night, a proceeding which 
ought never to bo necessary. Rule 4. Aged and sick prisoners should not bo transferred 
at unhealthy seasons. In tho event of its being absolutely necessary, suitable means must 
he ])ro%’ided to carry those who arc unable to walk, and to take care that the carriage so 
provided is not made use of by tlio guards. Natives generally are so indifferent to sickness 
and suffering that do not affect themselves, and have so little sympathy with tlie affiietions of 
others, as to render it necessary to adopt the most stringent measures to prevent any abuse 
of tho means provided for the relief of those who really require such aid. Rule 5. In 
every pal or hut in which prisoners on the lino of march are confini'd at night, a closed 
lantern should be suspended. Rule 6. Sick prisoners must always travel se])arately, and 
are not to be attached to any other convicts while the/ remain sick. Rule 7. In all practi- 
cable cases water is to be preferred to land carriage. Rule 8. All particulars connected with 
the safe custody and health of prisoners in transit must be entered by the despatching officer 
in a certificate to be given to tho head man of the guard escorting them. This certificate 
must bo countersigned by every magistrate and deputy magistrate through whose station the 
pi’isoncrs pass en route, and should eventually be returned to the despatching officer, with the 
signature of the magistrate to whose jail the prisoners have been consigned. C. O. Insp. 

Jails L. P, No. 45, May 19, 1856. 


2954. An instance having recently occurred of a file being discovered on the person of Prisoners to be 
a convict, who had been transferred to another jail ; and it being evident that this implement of'^mwchT 
for attempting to escape had been procured during tho journey ; it is directed that, whenever 
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convicts are forwarded from a jail to any other district, the ofHcer in charge of the escort is 
to be held individually responsible for the rigid search of the persons and clothes of the 
prisoners at the end of every day’s march. The greater facilities, which a journey affords 
for obtaining possession of prohibited articles, demand increased vigilance from the guard, 
any dereliction of duty on whose part should bo severely punished. 0 . 0 . Insp. Prisons 
W. P. No. 48 of 1854. 

2955. All convicts sentenced to transportation are to be sent to such of the British 
sottlemcnts of Asia, tho island of Mauritius, or its immediate dependencies, as government 
apjioints ; and are also liable to be employed at any places within the limits of tlie settle- 
ment, to which they are sent, which are from time to time fixed by the local administration. 
A power is further vested in government of transferring convicts from one place to another 
in such settlements; and sucli transfer is authorized as often as it is found requisite 
Previously to ordering such transfers, the governor general in council is to consult tho 
local administration upon the propriety of allowing any convicts to be exempted from 
removal, whose good conduct has merited this indulgence, or who, from sickness and infir- 
mity, are not fit objects to ho removed. Reg. IX. 1813, sect. 2, cl. 3. Reg. XIV^. 1816, 
sect. 15. 

2956. Whenever any convict, sentenced to imprisonment for life in tho Alipore jail, 
is desirous of obtaining a commutation of his sentence to transportation for life, he is to 
make known his wishes to that effect, cither verbally or in writing, to tho superintendent 
or other officer in charge of the jail ; who is to call such convict before liim, and after taking 
down his request in writing, to be signed by the said convict and attested by two or more 
respectable persons, is to report tho case for the orders of government, stating at the same 
time any objections which, in his opinion, exist to tho commutation of the sentence, on 
account of the dangerous character of the convict, or other circumstances. Reg. I. 1828, 
sect 2, cl. 1. 

2957. It is competent to tho governor general in council, on consideration of such 
report, to commuto the sentence passed upon the convict of imprisonment for life in the 
Alii)ore jail to transportation for life to any of the Britisli settlements in Asia, and the 
sentence so commuted is to ho carried into effect in the same manner as sentences of trans- 
portation beyond sea for life are enforced. Reg. I. 1828, sect. 2, cl. 2. 

2958. The provisions contained in sect. 5, Reg. XII. 1818(a) are hereby declared 
applicable to convicts, whose sentences are commuted under the foregoing clause, and who 
escape from the place of their transportation, and return without permission to any part 
of the Company’s territories. Reg. I. 1828, sect. 2, cl. 3. 


(a) This is evidently an error^^for the section cited allows only extra imprisonment (with stripes) for two years, which 
must be inoperative in cases of prisoners sentenced to imprisonment for life. Probably cl. 2^ sect. 9, Reg. Llll. 1803 is 
intended, which allows sentence of death. 
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SECTION XIII. 

OF RELEASE OF PRISONERS. 

2959. All orders for receiving prisoners into jail, and for their final discharge, are 
to be signed by the magistrate or his assistant, and addressed to the jailor. Jail rules, 
sect. 10, para. 1. 

2960. When the sentence of any prisoner may expire, the jailor is to produce him 
together with his warrant, and registers of admission and release. The releasing officer will 
sign the order for release on the back of the warrant, and affix his initials and the date in 
each register. 0. O. Insp. Prisons JF. P, No, 3, August 28, 1845. 

2961. No prisoner is to be released on any occasion during the night; and all prisoners 
ordered to be discharged are to be brought to the magistrate s cutclicrry, and to receive their 
discharge in the presence of the magistrate or his assistant. Jail rules, sect. 10, para. 2. 

2962. When a convict sentenced to temporary imprisonment is in confinement, at the 
approach of the period fixed for his discharge, ill a jurisdiction different from tliat in which 
he was committed for trial, he is to be sent back (with the warrant containing liis sentence, 
or an authenticated copy of it, if the warrant includes other convicts not semt at tlio same 
time) to the magistrate of the jurisdiction in which he was cominittovl for trial ; unless the 
magistrate liaviiig charge of the convict, on information of his intended place of residence, 
or for any other special reason, judges it proper to discharge him in his own jurisdiction, 
or to send him for discharge to the magistrate of a different jurisdiction, in wliich last case 
he is to he sent to the magistrate of such jurisdiction ; and the magistrate to whom the 
convict is sent in such cases, is to carry into effect the warrant for liis cliscdiargc, taking 
bail or not, as therein directed ; or in particular cases requiring bail, thougli not directed 
in the warrant, if, from any information before him of the prisoner’s dangerous character, 
it appears indispensably necessary to adopt this precaution. Providcul tliat in all such 
cases the prisoner, with a full report of the magistrate’s information r(*sj)ecting liim, is to 
be brought before the session judge for his orders. — The inagistratt' having charge of 
convicts to be discharged in another jurisdiction under this rule, is to send them in such 
custody as appears sufficient, and with or without fetters, or witli an iron on one leg only, 
as he deems proper, to the magistrate by whom they are to be discharged, so as to reach him 
before the expiration of their respective sentences : and, whenever a convict has been com- 
mitted for trial in a jurisdiction different from that to which lie is sent for the purpose of 
being discbpged, or has resided before he was apprehended in a different district from 
that in which he was committed, and also from that in wliich he is sent for discharge, 
notice is at the same time to be given to the magistrate both of the jurisdiction in which 
he was committed for trial, and of that in which he formerly resided : and such magis- 
trates and the police officers, being duly advised of their release, are to take the requisite 
precautions to watch the conduct of the persons discharged, especially of such as appear to 
be of a dangerous character, and to guard against the repetition of criminal offences by 
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them. The magistrate sending convicts from one station to another under these instructions, 
is to furnish them with a sufficient allowance for their subsistence on the way ; but the 
allowance for one month’s maintenance, to which convicts are entitled under sect 25^ 
Reg. IX. 1793 [see below], is to be paid to them by the magistrate who discharges 
them ; and he is required to be particularly careful that such allowance is, in all instances, 
received without deduction by tho person entitled thereto. 0. O. No. 66 of vol. 1. 

2963. All prisoners discharged by the magistrate or his assistant are to be furnished 
with a certificate or roobakaree, under his official seal and signature, specifying the following 
particulars, viz, on what ground or charge tho prisoner was apprehended, and at what 
period ; the result of any enquiry made respecting the prisoner ; and, if brought to trial 
on any specific charge, the result of such trial, and the sentence passed upon him, together 
with the execution of the sentence, if he has been convicted and punished ; the order of 
the prisoner’s discharge, by whom passed, and on what date ; and, if security has been 
given by the prisoner for his future appearance or good behaviour, the names of the 
sureties, and amount in which they were bound respectively. 0. O. No. 116 of vol. 1. 

2964. If necessary, a pass should be given to a prisoner on his release, to prevent his 
being apprehended as a runaway convict. On leaving the jail, each prisoner is to be 
supplied with the clothing that was taken from him on admission ; or with some plain and 
unmarked suit of common cloth, old or new, as may be available, taking care that he has no 
article of clothing about him marked or numbered as a prison suit. C. 0. Insp. Prisons 
W, P. No.25, April 1, 1851. 

2965. Magistrates are furnished with copies of the futwas of law officers in all cases 
of sentences passed by the sessions court and the nizamut adawlut, expressly to enable 
them to prepare this certificate. C. O. No. 185 of vol. 1. 

2966. The magistrate is to pay to all persons released from jail, after an imprison- 
ment of six months or upwards calculating from the date of their sentence, who appear 
to be in actual need of such assistance, a sum sufficient to maintain them for one month. 
The sum to be paid to each individual is to be regulated by his situation in life, but is in 
no case to exceed five rupees ; and in every instance is to be confined as much within 
that amount as may be consistent with the purpose for which the allowance is granted. 
Beng, Reg. IX. 1793, sect 25. Ced, Frov, Reg. VI. 1803, sect. 25. 

2967. Diet money should be given to every released prisoner at the rate of 6 pie per 
day for the number of days that will enable him to reach his home. C. O. Insp. Prisons 
W. P. No. 25, April 1, 1851. 

2968. If any convict, under sentence of imprisonment, from his uniform gbod 
behaviour, and industrious performance of the work assigned to him, or from his meritori- 
ous conduct in preventing the escape of other prisoners, or rendering any other public 
service, appears to the magistrate having charge of him to deserve a remission of the fur- 
ther punishment to which he is liable under his sentence, or of any part of it ; a 
report of the circumstances of the case, with a copy of the sentence passed upon the pri- 
soner, is to be transmitted by the magistrate through the session judge to the government, 
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who is empowered to remit the further punishment adjudged against the prisoner, in whole 
or in part, if there appears to be sufficient cause for it. Reg. XIV. 1816, sect. 10, cl. 1. 
O. O. Govt. Bengal^ No. 1072, October 10, 1844, para. 7. 

2969. A full report of the circumstances of the case is to be sent, so as to enable the 
government to form a judgment upon the propriety of granting the remission of punish- 
ment which is proposed. 0. O. No. 98 of vol. 1. 

2970. In cases of short imprisonment adjudged by the magistrate or his assistant, 
wherein the object would be defeated by the delay attending a reference to government 
as directed above, the magistrate is empowered to order the discharge of a prisoner, 
who appears to deserve a remission of punishment on the grounds specified ; provided 
that his reasons for every such order are recorded on his proceedings, to be submitted, 
when required, for the information of the session judge. Beg. XIV. 1816, sect 10, cl. 2. 

2971. Applications for the release of prisoners on account of good conduct, or any 
other cause than bodily infirmity, are to be made through the inspector of prisons (or, where 
his authority does not extend, through the controlling authority), and the nizamut adawlut, 
to the government, with whom alone rests the power to order release in such cases. 
Notification Govt W. P. No. 3200, June 6, 1848. 

2972. In all cases when great and mortal sickness prevails in a jail, or when from 
causes incidental to the place short-term prisoners are liable to fall victims to any disease 
under which they are laboring, and which has been contracted in their place of imprison- 
ment, magistrates are vested with a discretionary power of release, without reference to 
higher authority. In every instance in which such discretionary power is exercised, it must 
be based on a certificate from the officer in charge of the medical duties of the jail, stating 
briefly the nature of the disease from which the prisoner is suffering, and his belief that 
there is no reasonable chance of recovery in the prison, or that the said prisoner will cer- 
tainly die if he remain in confinement. Or, in the event of the occurrence of severe and 
fatal epidemic disease to which all the inmates of the jail are alike exposed, and from which 
all are equally liable to suffer, the ^ame discretionary power may be exercised by magistrates 
towards short-term prisoners whose period of sentence has nearly expired, and who are not 
actually labouring under disease, upon the written representation of the medical officer that 
the lives of such prisoners are in imminent hazard from their remaining in the jail. Every 
instance in which the discretionary power above mentioned is exercised by a magistrate, 
must be immediately reported to the inspector of jails in the form annexed,(a) and the 

(a) Statement of short-term prisoners released under the operation of C. O, No. 65, dated 2nd April 1857, 
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cause and date of the release must be carefully entered in the prison register, and attested 
by the signature of the magistrate. The object of this order is that a short sentence for a 
simple misdemeanor, oi^ for any crime which does not bear the stamp of such moral turpi- 
tude as to justify the risk of forfeiture of life from accidental causes incidental to imprisonment, 
may not be liable to become in any circumstances a sentence of death. While, therefore, 
the interests of humanity require the prompt exercise of the discretionary power now vested 
in magistrates in all cases of the nature indicated, tl:e equally powerful claims of justice 
demand that that power shall only be employed when absolutely and urgently required. 
C. O. Insp. Jails L, P, No. 65, April 2, 1857. 

2973. Officers in charge of jails are authorized to transfer sick prisoners in extreme 
cases from one jail to another on their own responsibility, reporting the circumstances to 
government as soon as possible. C. O. Govt. Bengal^ No. 1030, June 9, 1847. 

2974. When a prisoner is suffering under blindness or decrepitude, or other incurable 

infirmity, such as to incapacitate liim, if released, from the further commission of crime, 
and the release of whom tlierefore would not be attended with mischief or danger, a report 
is to bo submitted in the Lower provinces to government by the magistrate through tlie 
session judge, with the sentiments of the latter, as to the propriety or otherwise of the cle- 
nicncy of government being extended to such person. C. O. No. 52 of vol. 2. 0.0. 

Govt. Bengal ^0. 1072, October 10, 1844. 

2975. Such applications are to bo made in the form given above. In col. 10 of this 
statement, the civil surgeon is to give his opinion in the form of a declaration : the magis- 
trate is to fill up col. 11 with his opinion and sucli observations as the case a[)pear3 to call 
for, particulaidy as regards the general conduct and character of tlie prisoner, and to for- 
ward the statement to the session judge ; who, provided he agrees witli the magistrate and 
surgeon, is to enter his opinion and remarks (in a column to be added for tliat purpose) and 
to submit the original statement for the conbidcratioii and orders of tlie court, retaining 
a copy of it for record in his own office. The magistrate is also to send with the application 
a copy of the warrant under which the prisoner is confined. C. O. No. 218 of vol. 2. 
O. O. No. 9 of vol. 3. W. P. 

2976. Officers in charge of jails are warned of the practice prevalent among convicts, 
with a view to obtain their liberation from jail, of causing temporary, and possibly perma- 
nent, loss of vision by applying lime and other injurious substances to their eyes. In appli- 
cations for the release of prisoners afflicted with blindness, the surgeon is to record his opinion 
as to the origin of the calamity, and to state distinctly wliether, from the ajipeurance and 
nature of the malady, there is any reason to suspect that it has been designedly produced, 
or is purely tlie result of misfortune. O. O. Nos. 219 JV, P, and 220 L. P. of vol. 3. 

2977. Act XVIII. 1844 does not interfere with the privilege heretofore exercised by 
the nizamut adawlut, under express instructions from the local government, of releasing 
blind and infirm prisoners witliin certain specified limits. C. O. No. 190 of vol. 3. W, P. 

2978. All applications for the release of blind or infirm prisoners, from jails under 
the control of the inspector of prisons, are to be made to him by magistrates or other local 
officers in charge. The inspector is authorized to release all prisoners whose sentence of 
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imprisonment does not exceed 3 years, and whose bodily infirmity has been certified. He is 
to forward to the nizamut adawlut applications for the release of blind and infirm prisoners, 
whoso sentence exceeds 3 years; but ho is allowed to reject altogether such as may appear 
unworthy of consideration, or open to rejection, by reason either of the enormity of the 
convict s crime, the turbulence of his character, or other cause. The nizamut adawlut is to 
issue final orders regarding all blind and infirm prisoners, wliose sentence does not exceed 5 
years ; and is to forward to government cases in which such prisoners, though sentenced to 
periods of imprisonment beyond 5 years, are deemed proper objects of mercy. From districts 
which are under the court, but not under the inspector of prisons, applications are in all 
cases to be submitted through the session judge, or other controlling authority, direct to 
the nizamut adawlut. Notification Govt. JV. P. No. 3200, June G, 1848. 

2979. Neither blindness, nor any other physical infirmity can entitle to the indulgence 
of release, before the expiration of the full term of his sentence, a prisoner convicted of mur- 
der, wounding with intent to murder, clacoity, highway robbery, burglary, theft, cattle steal- 
ing, child stealing, knowingly receiving stolen or plundered pro})crty, arson, rape, or perjury. 
Blindness, or loss of tho use of any of the limbs, or other incurable disease, will ordinarily 
entitle prisoners to tlieir release, — 1. if tlicy have not been convicted of any of the above 
mentioned crimes; — 2.“ if they have never been guilty of unruly conduct, or other gross 
breach of prison rules, during the time they have been in confineinont;— -.3. if the infirmity 
which forms the ground of application for release has not in any way been produced or 
aggravated by any wilful act on the part of the prisoner. C. O. Insp. Prisons //". P. No. 31, 
Juno 21, 1852. 

2980. A session judge is not competent to authorize the release from confinement of 
any convict under sentence of imprisonment, on security or otherwise, without the previous 
sanction of tho nizamut adawlut [or government];* but whenever the bodily heal tli of a 
prisoner is such as, in the opinion of the civil surgeon, to render his temporary removal 
from the jail or hospital absolutely necessary, either for liis own recovery, or if the disorder 
be of a contagious nature for the safety of other prisoners, or for any other good and 
sufficient cause, and the emergency of the case docs not admit of a previous reference to 
government, tlie proper course is to autliorize and direct tho magistrate to remove him to 
any suitable building, or to a neiglibouring jail, and to report the circumstances without 
delay to the court. Const, No. 1016. 

2981. A session judge is not competent to authorize the release from confinement, on 
security or otherwise, of any convict under sentence, for the purpose of apprehending 
offenders. Const. No. 1013. 
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2982. ’Except under the preceding rules, a magistrate is not competent to release pri- 
soners before tho expiration of their sentences, on account of their state of health, witliout 
the authority of government Const No. 841. 

2983. The permission of the government should bo obtained for the removal to the 
insane hospital of a prisoner who has become insane while under sentence. N. A. R. vol. 6, 
page 80. 
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SECTION XIV. 

OF SECURITY PRISONERS.raJ 

2.084. Security prisoners cannot be exempted from labor by the payment of a fine. 
Const. No. 881. 

2985. In conformity with the spirit of sect. 10, Reg. -XXII. 1793 (Cferf. Pron, sect. 10, 
Reg. XXXII. 1803) the magistrate is at liberty to employ prisoners, confined till they fur- 
nish security for their future good behaviour, on w'orks of a public nature. He must, how- 
ever, be careful not to employ them at any great distance from the sudder station, where 
they might be subject to difficulty in procuring sureties, and is on no occasion to send them 
beyond the boundaries of his district. C. O. No. 72 of vol. 1. Const. No. 160. 

2986. Persons in confinement under requisition of security, in pursuance of sect. 9, 
Reg. VIII. 1818, as of dangerous and irreclaimable character for theft or robbery, should be 
subjected, as hitherto, to public labor; but all others detained for security as vagrants or 
otherwise, should bo sul)jcctcd only to private labor. C. O. No. 238 of vol. 1. 

2987. All prisoners detained in custody for security only, more especially such as arc 
not confined as notorious dacoits or other robbers of dangerous character, are to be kept dis- 
tinct, as far as possible from i)risoiiers convicted of specific ofTences; and are to be confined 
without fetters, except when the magistrate may judge the use of them requisite to prevent 
tlie escape of particular prisoners; and in such case tlie magistrato is to issue a written 
order for that purpose to the jailor. C^. O. No, 116 of vol. 1. 

2988. No prisoner detained under requisition of security in the /dllah. In whicli he has 
been accustomed to reside, or in which he has been ai)j)rehGndcd, is to be removed to the 
jail of a diflerent zillah, unless the government sanctions tlie removal, in compliance with 
the prisoner s own request, and with a view to enable him the more easily to furnish the 
security required. Reg. VIII. 1818, sect. 6, cl. 1. Reg. IV. 1825, sect. 3. 

2989. The removal of prisoners confined in a criminal jail on a requisition of security 
for good conduct to another district, for the purjiose of being induced to give evidence as 
approvers before the officers appointed fur the suppression of dacoity, is illegal. But if such 
prisoners have no objection to be removed to the jail of another district for the sake of 
giving evidence, government may sanction their removal. Const. No. 1240. 

2990. The foregoing rule, however, is not to be construed to preclude the removal of 

such prisoners from one station to another, in cases in which a due regard to the health of 
tlie prisoners, or to their safe custody, or other emergent circumstances, may in the judg- 
ment of the government, render that measure necessary or advisable. Reg. VIII. 1818, 
sect. G, cl. 2. Reg. IV. 1825, sect. 3. ' 

{a) For rules regarding the confining and release of security pri>9oners, see sect. 2, chap. 1, book 5, security for 
pood behaviour.” 
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SECTION XV. 


OP THE CIVIL JAIL. 


2991. The control of the civil jail is vested in tlie magistrate: he is to visit the civil 
jail once in every week; and to redress all well-founded complaints of ill-treatment which 
are preferred to him by the prisoners against the jailor, or other person having charge of 
them. He is also to be attentive at all times to the health and cleanliness of the prisoners, 
and to be careful that tlie surgeon attends and administers to the' sick in the civil jail, in like 
manner as he is required to attend the criminal jail. Reg. HI. 1820, sect. 2. 


Control is vested 
in magistrate : 


2992. As the magistrate is responsible for the safe custodv of the dewanny as well as nppomtment 

” . , 1 n • "rp ^ native officers. 

the foujdarec prisoners, the appointment and removal of native omcers, attached to both jails, 
are vested exclusively in him. Const. No. 442. 

2993. The session judges, who are directed to visit the criminal jails and to issue to .to visit, 

the magistrates such orders as appear to them advisable for the better trealiueut and accom- m-cossary inhtruc- 
modation of the prisoners, are likewise to visit the civil jails; and are empowered to issue 

such instructions, being consistent with the general regulations, as aj)prar requisite for tlie 
better treatment and accommodation of the prisoners in the jails, or for iiKjuiring into, and 
redressing, if established, any alleged grievance or undue restraint dining their imprison- 
ment. Reg. IV. 1816, sect. 4. 


2994. The judge has no right to be considered as the medium of communication on Communication 
the part of the magistrate >vith the civil prisoners; nor can the magistrate constitute his t'L magistrate, 'and 
office the channel of communication betw^cen the judge or collector and any prisoner confined coUecUir. 

under civil process. Const. No. 1021. 


2995. As collectors are empowered by sect- 20, Reg. VIII. 1831 to execute their 
owm awards, their orders for the confinement and release of defaulters need not pass through 
the civil judge; and the warrant of a collector is sufficient authority to the civil jailor to 
receive or discharge a prisoner. 0. O. No. 131 of vol. 2. 


Collector empow- 
OTod to imprison m 
civil jail, or to dis - 
charge. 


2996. The native judges, holding their courts within the jurisdiction of a joint magis- Native judges at 

trate residing at any place other than the sudder station of the zillah court, on forwarding tions. 
any prisoners to the joint magistrate for confinement in the civil jail, are, at the same time 
to report the circumstances to the judge, who is to confirm or cancel the order as appears 
just and proper. C. O. No. 143 of vol. 2. 


2997. It is not competent to a iudse to release a civil prisoner solely on the ground of judge cannot rc. 

VO ni/^xT lease ou account of 

illness, without the consent of the* party at whose instance he was confined. Const. No. 1114. iiincss. 

2998. The magistrate is vested with authority to punish, on a summary inquiry, xho mapitmte 

, , ... may punish prison- 

the offences specified in the following section of this regulation. Reg. III. 1826, sect. 3. ers for culpable 
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2999. Refractory behaviour by any prisoner confined under process of the civil court, 
such as resistance to the jailor, guards, or other public officers in the regular discharge of 
their public functions ; abusive language to any such ofiicers, and generally any culpable 
behaviour towards them, which does not involve a serious act of criminality, such as can- 
not be duly punished by the magistrate, and should therefore be brought before the sessions 
court. Reg. III. 1826, sect. 4, cl. 1. 

3000. Any other instance of disorderly conduct by a prisoner, such as riot, attempt to 
escape, conspiracy with other prisoners with a view to escape, or for the purpose of insur- 
rection, or for any other unlawful or prohibited purpose, abusing or assaulting another 
prisoner, and generally any misconduct committed by a prisoner whilst in custody, which, 
under the regulations in force, or from its aggravated nature, does not exceed the com- 
petency of the magistrate, and therefore is iiioro properly cognizable by the sessions court. 
Reg. III. 1826, sect. 4, cl. 2. 

3001. A person sentenced to imprisonment in the civil jail by the collector in a case 
of illicit opium, effected liis escape, but was re-apprehended. Held, that as every escape 
must involve an attem})t to escape, he should be dealt witli agreeably to the above provi- 
sions. Const. No. 486. 

3002. The powers vested in the magistrate for the punishment of the offences specified 
in tlie preceding section, whitdi on a summary inquiry appear to liavo been committed 
by any of tlic prisoners confined under civil ))roccss, are declared to be as follows, due 
regard being liad to the nature' of tlie offence, tlie condition of the prisoners, and every 
other just consideration applicable to the case. Reg. Ill, 1826, sect. 5, cl, 1. 

3003. The offences specified in tlie preceding section are punishable by close confine- 
ment, or by a reduction of the prisoner s allowance for any term not exceeding two 
months; the allowance to bo in no case reduced below what is consistent with the 
prisoner’s support ; and the diffcrLMice hetween the prisoner’s full allowance, and the 
reduced rate, to be curried to the credit of the government as u fine. Reg III, 1826, 
beet, 5, cl, 2. 

3004. If a civil prisoner, sentenced to a reduction of his allowance for breach of 
prison rules, satisfies his creditor \>it]i a view to obtain his release, the magistrate cannot 
commute the punislmient so awarded to fine and imprisonment; but the prisoner, on pay- 
ment of the demand against him, must be immediately released. Const. No. 426. 

3005. The rule for conducting such summary inquiries, and recording such sentences, 
and for their inspection by the session judge, is the same as that prescribed with regard 
to prisoners confined in the criminal jails by sect. 8, Reg. XIV, 1816.* Reg. III. 1826, 
sect. 5, cl. 3. 

3006. Provided, however, that nothing in this regulation is construed to give the 
magistrate any jurisdiction whatever over the question of a civil prisoner’s liability to con- 
finement, or title to release, with reference to the civil process under which he has been 
sent to jail ; or to preclude the judge of the civil court, or his ministerial oflScers, European 
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or native, authorized or deputed by him, from visiting the civil jail ; or the judge from 
summoning any civil prisoner to his court upon matters connected with the civil process 
under which he is confined, or for other judicial purpose. Reg. III. 1826, sect. 6. 

3007. A civil prisoner cannot be confined in fetters, unless he is suffering under a , Prisoner not to 

^ 1 • 1 1 • *1 • 1 in 1 “ 1 confined in fet- 

criminal sentence for having broken jail; m other words, fetters cannot be imposed on a tors to ensure cus- 
civil prisoner merely to ensure his safe detention in jail. Const. No. 624. 

3008. A brief explanation is to be given of the cause of detention, when any prisoner Kxpianatioutoho 

^ ^ ^ ^ ^ ^ , given of prisoners 

has been confined in the civil jail for one year. The magistrate having the mere custody coniiiud for «)no 
of the prisoner cannot give this information, which must be sought from the civil judge or 
collector under whose order the prisoner is confined : when, therefore, the statement regard- 
ing the civil jail is prepared, the magistrate is to forward it to those officers, that they may 
insert on the back of it the required explanation. C. O. No. 139 of vol. 2. 


SECTION XVL 


OF STATE PRISONERS. 


3009. When the reasons stated in the preamblo of this regulatlon(fz) seem to require Uy what nutho- 

tliat an individual sliould be placed under personal restraint, without any immediate view to arc to bo confiiicd. 

ulterior proceedings of a judicial nature, a warrant of commitment under the authority of 
the governor general in council, and under the hand of the secretary to government, is to 
be issued to the officer in whose custody such person is to be placed. Reg. III. 1818, sect. 

2, cl. 1. 


3010. The warrant of commitment is to bo in the following form: — 

To the (/tere insert the officer's designation^ 

Whereas the governor general in council, for good and sufficient reasons, has seen fit to 
determine that {here insert the prisoner's name) shall be placed under personal restraint at 


Form of warrant 
to be i 83 Uod. 


(a) The preamble of the regulation is os follows ; — “ Whereas reasons of state embracing the duo maintenance of tho 
alliances formed by the British government with foreign powers, the preservation of tranquillity in the territories of native 
princes entitled to its protection, and the security of tho British dominions from foreign ho.stility and from internal commotion, 
occasionally render it necessary to place under personal restraint individuals, against whom there may not be sufficient ground 
to institute any judicial proceedings, or when such proceeding may not be adapted to the nature of the case, or may for 
other reasons be unadvisable or improper ; and whereas it is fit that, in every case of tho nature herein referred to, tho 
determination to be taken should proceed inunediately from the authority of tho governor general in council ; and whereas 
the ends of justice require that, when it may be determined that any person shall bo placed under personal restraint, other* 
wise than in pursuance of some judicial proceeding, the grounds of such determination should, from time to time, come 
under revision ; and that the person affected thereby should at all times bo allowed freely to bring to the notice of the governor 
general in council all circumstances relating, either to the supposed grounds of such determination, or to the manner in 
>^hich it may be executed ; and whereas the ends of justice also require, that duo attention be paid to the health of every 
state prisoner confined under this regulation, and that suitable provision bo made for his support, according to his rank in life, 
nnd to his own wants, and those of his family ; 

7 B 
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or jAits. 


Such warrant 
Bufficient authoritj 
for detention of 
prisoner ; 


whetlirr uithiii 
the jurisdiction of 
aupreiiio court or 
not. 


Rcff. III. 1818 
extended to su- 
preme court juris- 
diction. 


Former warrants 
made legal. 


Officer in charge 
of such prisoner to 
make periodical 
reports to govern- 
ment. 


If prisoner is in 
custody of magis- 
trate, the session 
judge is to visit 
him; 


and to make peri- 
odical reports. 


If prisoner is in 
custody of any 
other officer^ the 


(here insert the name of the place), you are hereby required and commanded, in pursuance 
of that determination, to receive the person above named into your custody, and to deal with 
him in conformity to the orders of the governor general in council, and the provisions of Reg. 
III. 1818. 


Fort William, the 

By order of the governor general in council, 

A. B. 

Reg. III. 1818, sect. 2, cl. 2. Secretary to Government 

3011. Such warrant of commitment is to bo sufficient authority for the detention of any 
state prisoner in any fortress, jail, or other place within the territories subject to the presi- 
dency of Fort William. Reg. III. 1818, sect. 2, cl. 3. 

3012. The warrant of commitment of any state prisoner under Reg. III. 1818 may bo 
directed to the sheriff of the jail of any of tlie supremo courts of judicature established by 
royal charter in the territories under the government of the East India Company, or to 
the commandant of any fortress, or to the officer in charge of any jail or other place, in 
which it is deemed expedient that such state prisoner be confined, in any part of the said 
territories; and such warrant is to be sufficient authority for the detention of such state 
prisoner in the fortress, jail, or other place mentioned in the warrant. Act XXXIV. 1850, 
sect. 1. 

3013. Reg. III. 1818 is extended and applied to every sheriff, commandant, or officer 
having any state prisoner in custody, under the said regulation, as explained and extended by 
this Act Act XXXIV. 1850, sect. 2. 


3014. Any state prisoner now confined under any such warrant within tho jurisdiction 
of any of the said supreme courts, under the warrant of tlie governor general in council, is 
to be deemed to have been lawfully committed thereunto. Act XXXIV. 1850, sect. 3. 

3015. Every officer, in whose custody any state prisoner is placed, is on the first of 
January and first of July of each year, to submit a report to the governor general in council, 
through the secretary to government in the political department, on tho conduct, the health, 
and the comfort of such state prisoner, in order that the governor general in council may 
determine whether the orders for his detention shall continue in force or be modified. 
Reg. III. 1818, sect. 3. 

3016. When any state prisoner is in tlie custody of a magistrate, the session judge is 
to visit such state prisoner, and to issue any orders concerning his treatment, which appear 
advisable, provided they are not inconsistent with the orders of the governor general in 
council issued on that head. Reg. III. 1818, sect. 4, cl. 1. 

3017. The session judge is to report to government half-yearly on the situation of pri- 
soners confined in the jail, or otherwise in restraint, under the direct orders of government; 
noticing at the same time whether they are charged with crimes against the state, or confined 
on any other ground. C. O. No. 48 of vol. 1 ; and No. 7 of vol. 3, para. 1. 

3018. When any state prisoner is placed in the custody of any public officer not being a 
magistrate, the governor general in council is to instruct either the magistrate, or the session 
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judge, or any other public officer, not being the person in whose custody the prisoner is placed, 
to visit such prisoner at stated periods, and to submit a report to government regarding his 
health and treatment. Keg. III. 1818, sect. 4, cl. 2. 

3019. The officer, in whose custody any state prisoner is placed, is to forward, with such 
observations as appear necessary, every representation which such state prisoner may from time 
to time be desirous of submitting to the governor general in council. Reg. III. 1818, sect. 5. 

3020. Every officer, in whose custody any state prisoner is placed, is to report to the 
governor general in council, as soon after taking such prisoner into his custody as is practica- 
ble, whether the degree of confinement to which he is subjected appears liable to injure his 
health ; and whether the allowance fixed for his support is adequate to the supply of his own 
wants and those of his family, according to their rank in life. Reg. III. 1818, sect. 6. 

3021. Every officer in whoso custody any state prisoner is placed is to take care, that 
tho allowance fixed for the support of such prisoner is duly appropriated to that object. 
Reg. III. 1818, sect. 7. 


SECTION XVII. 

OF NATIVE IN.SANE HOSPITALS. 

3022. The immediate charge of these establishments, at Dacca, Moorshedabad, Patnaj 
Benares, Bareilly, and Delhi, are placed, as far as regards the medical and moral management 
of the patients, under the surgeons respectively of those cities; and that of the suburbs of 
Calcutta under the surgeon attached to the 24-pergunnahs. I. II. Rules, No. l.(a) 

3023. The superintendence of each hospital as to its general condition and management, 
and to the care bestowed upon the patients, is vested in the magistrate of the station. It is 
his especial duty frequently to visit the hospital lying within his jurisdiction. During these 
visits he is to observe particularly -upon the state of tho hospital, as to the due ventilation, 
cleanliness, and general good condition of its wards, and to the easy, contented and comfortable 
circumstances of the patients. lie is likewise to listen attentively to any complaints, which 
the patients wish to make on the subject of their detention ; on tlieir general treatment, 
or on any supposed inattention or ill usage on tho part of tho medical officer, or those in 
authority under him ; — and when any grievances or mismanagement seem to exist, he is 
immediately to take measures, in communication with the surgeon, for their redress ; and 
is at all times to oiler such hints for the direction and guidance of the latter as may seem 
requisite. I. H. Rules, No. 2. 

3024. Once a quarter the magistrates are to report to the session judge upon the 
condition of the hospitals under their control, and on the state of the patients as to medical 
treatment and general comfort. They are to include in their report such observations as 


povornmpn t is to 
instruct some offi- 
cer to visit him, 
and to make re- 
ports. 

Uopresentations 
of mu h prisoner to 
bo forwarded. 


Early report to 
be made of tho 
health, and suffi- 
ciency of the al- 
lowances of such 
prisoner. 


The allowance of 
such prisoner to be 
duly appropriated. 


Medical and mo- 
ral management 
vested m surgeon ; 


and general super- 
intendence in ma- 
gistrate. 

Magistrate to vi* 
sit frequently ; 


to listen to com- 
plaints of patients 
and to endeBNour 
to redress them ; 


to make quarter- 
ly reports to the 
session judge. 


(a) These insane hospital rules were circulated by the nizamut adawlut with C» 0. No. 69, of vol. 8. 
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OF INSANE HOSPITALS. 


they have to offer on the conduct of the surgeons in charge, in so far as relates to their 
sedulous discharge of the daily duties of the hospitals, and to the care, humanity, and 
success with which they appear to treat the unfortunate persons entrusted to their manage- 
ment. It is also the duty of the magistrates to bring to tho notice of government through 
and to notice any session judge any instances of neglect or misconduct on tho part of medical ofBcers, or 

instances of mis- marked disregard of the directions they have deemed it necessary to give on points 

of the medical offi- connected with the internal regulation of tho hospitals, or tho management of their patients. 
I. IL Rules, No. 3. 

judgo*^ BGfeMon 3025. The hospital is to be frequently visited by the session judge, who Is to consider 
liimself empowered to visit tho various wards, to enquire minutely into the situation and 
particular cases of tho patients, and to suggest to the magistrate such alterations as may 
appear advisable, in order to tho better regulation of tlie establishment. He is likewise, 
whilst making his periodical reports to the government, to take occasion to remark on the 
state of tho hospital inspected by him, and on its degree of fitness for the purposes for which 
it is intended. I. H. Rules, No. 4 ; and C. O. No. 279 of vol. 1. 


An\ (iifferonce of 3026, Should any difference of opinion arise between tho magistrate and surgeon on 
th^niaps^rutTaud points relating to the general management of tho hospital, or to the treatment of any indivi- 
ferre7*to^"the^ patient, the question is to be referred to the session judge; whose duty it is to interpose 

feioji judge. advice and authority, and, where the merits of the case would seem to require it, to 

submit tho circumstance for tho orders of government. I. H. Rules, No. 5. 


Duties of super- 
mtiMidiiig burgeons: 


to sfo that tho 
mnlo and hMiialo 
patients uri‘ snpa- 
rated ; Ihul fre- 
quent recourse is 
had to baths ; and 
that patients are 
not placed under 
undue restraint ; 


3027. Superintending surgeons are, during every return of their regular tours of duty, 
to inspect the hospitals lying within the limits of their superintendence; and at least once 
every month, when the hospital happens to be situated at the head-quarters of their division : 
during these visits they are to inspect minutely tho condition of tho buildings, carefully ex- 
amine the registers and diaries, and make particular enquiry into tlie state of each patient* 
They are to consider themselves bound to look attentively to the conduct of the surgeon, to 
control his general practice, and in particular cases to modify it in such manner as may bo 
likely to prove beneficial to tho patient. In reviewing tho state of each hospital in respect 
of the general management and professional treatment of its inmates, it is their particular 
duty to see that due attention is paid to the separation, and if practicable, tho total disjunc- 
tion of the male and female branches of the establishment, and to the classification and assi- 
milation of the patients. They are to take care that frequent recourse is liad to tho cold 
and hot bath; that unnecessary coercion is never used; that irons are not employed except in 
extreme cases, and then only manacles or light leg chains ; and that, where a preference is 
given to tho strait waistcoat, it is used with discretion, and is neither tied so tight nor kept 
on so long as to impede respiration, fret and chafe the patient, or prevent him from feeding 
himself or attending to personal cleanliness. 1. H. Rules No. 6, 


to 3028. The diet and clothing of the patients are to form principal objects of attention 

and clothing of pa- to the superintending surgeons, wlio will not fail to convey their animadversion to the sur- 

tient8;totoe , . . i . , it t. . 

cioaiiUnoss of the geons, and through tliem to tho magistrates, when it appears to them that the supplies in 
hospital , and the branches are conducted with unnecessary and lavish expenditure on the one 
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hand or undue and injudicious parsimony on the other. They are to observe that the hos- of the 

pitals are kept clean and comfortable ; the wards pure and well ventilated ; and tho drains 
and necessaries frequently cleared out and washed; that the keepers and other servants are 
humane and attentive ; and that in the general management and economy of the establish- 
ment nothing is wanting to that measure of comfort and liappiness which is compatible with 
the deplorable state of the helpless beings composing it. L H. Rules, No. 7. 

3029. Tho surgeon is regularly to visit the hospital in the morninsr and evenine of surpoon to 
each day; and, besides these stated periods, is to give his attendance at all other hours, in niormup aud eveu- 
which it would seem to bo required by any peculiarities in the cases of individual patients ; tho ^vara^. ^ 
during which visits he is to inspect every division and ward of the hospital, make himself ac- 
quainted with the state of all the patients, and issue such directions as may, under the cir- 
cumstances of the moment, prove necessary. I. IL Rules, No. 14, 

3030. On the 1st of each month, the surgeon is to transmit to the magistrate a re- Surpoons to fur- 
turn of tlie patients in the hospital drawn up agreeably to tho annexed form. Reports of the turn.^ “*o“thiy re- 
same description, but specifying tho variety of disease under which eacli patient labors, are 

likewise to be forwarded by the surgeon, in the beginning of every month, to the superintend- 
ing surgeon of the division, for the information of the medical board : — 


Monthh/ report of the patients in the Insane Hospital at for tlie month of 


Names. 

Age. 

Occupation. 

i 

Admitted, 

Bisclmrged. 


1 liemarks. 


1 

j 







A. li. 

tSurgeon in charge^ 

Abstract of patients in the Insane Hospital fo^* the month of 



Bomojuing. 

Admitted. 

TotiU. 

Discharged. 

Died. 

1 

j Itoiiiaining. 

j Remarks. 

Males, 
Females, .. 








Total, . . 1 

1 









A. B. 


Surgeon in charae, 

1. H. Rules, No. 13. 

3031. A regular hospital register and medical diary are to be constantly kept by the Hospital rrpis- 
surgeon, m which he is to enter the name, sex, age, temperament, general constitution, and diaries to be kept 
habits of each patient; the history, kind, and duration of his disease; its treatment and pro- to* iuspection by 
gressive condition: together with dates of admission, discharge, and death. In this journal j^dpT^^lnd^^^uper- 
the peculiar nature and course of the malady of each patient, and its exacerbations and re- surgeon, 

missions, are to be accurately described, and his general treatment both as to discipline and 

7 c 
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Diet, clothinpr, 
&c. how to be sup- 
plied. 


Cloth jjip, hod» 
din^, \r ro be of 
what description. 


A surti( lent >4tock 
of evei V 111 tide to 
be kojit on hand. 


When fresh sup- 
plle^ of dollmijr, 
bedibiip, cots, \c. 
»>ro uquind, how 
to be obtained. 


Diet how to be 
provided. 


Uuality and quan- 
tity ot lood left to 
the discretion of 
surgeon. 


.Surpeon to sigu 
vouchors for arti- 
cles received. 


medicine fully detailed. Remarks are also from time to time to be entered on the change 
produced by any modification in the management, or change in the medicines, employed in 
the several cases. Such alterations as may occur in tho bodily health of the patients should 
likewise be noted; and where tlie latter suffers much under acute disorder, a daily report of 
its progressive changes should be entered. These journals are at all times to be kept open 
for the examination of the magistrate, the session judge, and tho superintending surgeon. 
I. II. Rules, No. 15. 

3032. The diet, clothing, bedding, cots, cooking and water utensils, and other necessa- 
ries, excepting wine and European medicines, required for the patients, are to be supplied by 
native contractors or sircars appointed by, and in every thing subject to, the authority of the 
magistrates. 1. 11. Rules, No. 16. 

3033. The articles of clothing, bedding, &c., used in the hospitals are, as far as pos- 
sible, to be of the like sort and description, for the male and female patients, as those gene- 
rally employed by individuals of the same classes and rank under the ordinary circum- 
stances of common life. A suflicient stock of every article is at all times to be kej)t on 
hand to allow of frequent change and washing, and to admit of such occasional variations 
as alterations in the weather, or in the health of patients, may, in the opinion of the surgeon, 
seem to require. I. IL Rules, No. 17. 

3034. When fresh supplies of clothing, bedding, cots, cliarpoys, or other necessaries, 
are needed, an indent stating the number and description of each article is to be prepared 
by the surgeon and submitted to the magistrate, who, on approval, will sanction it and give 
orders for its being complied with. Upon the articles being delivered to the hospital, a 
receipt signed by the surgeon is to be granted to the person immediately employed in furnish- 
ing them. 1. H. Rules, No. 18. 

3035. The diet of tho patients is to be provided in the same manner ; and a list 
specifying tho several articles and respective quantities of food required is to be daily made 
under the inspection of tho surgeon, and given to tho native purveyor who is to furnish 
them accordingly. I. II. Rules, No. 19. 

3036. As it does not seem practicable to lay down any precise rules regarding kinds 
or qualities of food, which it may be proper to administer to tlie patients under all possible 
varieties of circumstances, tho regulations of this department must in a great measure be 
left to the judgment and discretion of the medical officers in charge. It is, however, to be 
generally understood, that the articles chiefly expended should as nearly as possible 
approximate to the best sorts of those commonly used by persons of the same classes in 
health ; and that in all such cases proper and humane indulgence should be shown to the 
peculiar habits and prejudices of individual patients. On occasion of bodily indisposition, the 
surgeon is always at liberty to vary the diet, and to order such extra articles as are requisite 
under the particular exigencies of each case. I. H. Rules, No. 20. 

3037. At the end of every month a general list of all the articles of diet, clothing, 
bedding, &c. received during the month from tho purveyor is to be made out, under the in- 
spection of the surgeon, and signed and given in by him to the magistrate, who is to preserve 
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it as a voucher, by which the contractor’s accounts of daily expenditure may, when presented 
for payment, be duly checked and authenticated. 1. H. Kules, No. 21. 

3038. The small quantities of wine, with which it may bo considered necessary to supply 
the patients in cases of disease and debility, are to be Madeira of the description commonly 
used in the European hospitals under this presidency, and are in like manner to be furnished 
by the commissariat department upon indents presented by the surgeon, and bearing the coun- 
ter-signature of the magistrate and superintending surgeon. The quantities used for each 
patient, and the reasons for administering it, are to be regularly entered in the hospital diary, 
and a statement of the total expenditure forwarded once every half year to the superintending 
surgeon. I. H. Rules, No. 22. 

3039. The European medicines and apothecaries’ utensils are to bo supplied from the 
H. C. dispensary and depots upon indents prepared by the surgeon, according to the customary 
form, and submitted through the usual channel for the approval of the superintending surgeon 
or medical board. In the rare instance in which surgical aid becomes necessary, the surgeon 
is to consider himself at liberty to em[)loy the instruments furnished to him for the general 
medical duties of the station to which he is attached. I. H. Rules, No. 23. 

3040. The hospitals are to be lighted up at night ; and their cells, wards, areas, grounds, 
and walks kept clean, under the direction and superintendence of the surgeon, whose peculiar 
duty it is to see that in these, and in all other points connected with the purity, airiness, and 
neatness of the buildings, the utmost attention is paid to secure the comfort and welfare of the 
patients. The floors of the wards and verandahs are to be duly swept, washed, and scoured. 
The walls of each hospital and its various comparlments are to undergo a thorough white- 
washing at least twice a year ; and tho doors, windows, and other wooden work are to be 
painted as often as occasion may require. I. H. Rules, Nos. 24 and 25. 

3041. Long experience in the history and treatment of insanity having shown, that 
much may bo efiected towards tho recovery of those afflicted by the healthful employment 
and exercise of the mind, and the careful banishment of its habitual vicious trains of thought, 
it is expected that tho surgeons of these establishments will devote much of their attention to 
this important branch of curative means ; and that, by indulging the unhappy objects placed 
under their care with innocent games and other harmless means of recreation, they will endea- 
vour to gain their confidence, and to reclaim them to the enjoyment and exercise of reason. 
The means best fitted for the useful occupation and amusement of tho patients as adapted to 
native habits must be almost entirely left to tho good sense and discrimination of the medical 
officer, who is to consider himself entitled to make such disbursements on this account as may 
appear necessary and proper. Those disbursements are to be made through the medium of the 
purveyor, and carried to account in tho general contingent bill. I. H. Rules, No. 26. 

3042. Individuals are to be admitted patients into the insane hospitals upon the recom- 
mendation of the magistrate of the station, or of the session judge ; and, without an order trans- 
mitted from either of those authorities, the medical officers in charge are in no case to receive 
or confine a person supposed to labor under mental derangement. In the event of a person 
being sent from any of tbo neighbouring zillahs, under circumstances justifying his detention# 


Supply of wine. 


European modi- 
cino9 and apothe> 
caries* utensiU. 


Hospitals to bo 
lighted up at night ; 
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&c. to be kept 
clean; and tho 
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Particulars to bo 
furnished when lu- 
natics, not pri- 
soners, afire sent to 
the hospital. 


Buie for discharge 
of patients. 


the magistrate or senior civil servant on the spot is to forward with him a certificate of suppos- 
ed insanity, which, when countersigned by the magistrate of the station, will be the surgeon’s 
warrant for receiving or confining him. Magistrates are also to forward a descriptive roll in 
duplicate in the annxed form, with the column of remarks filled up by the surgeon of the 
district in tliose cases in which the patient has been attended by him ; — 


Descriptive roll of insanes forwarded to the Insane SospHal of from ZiUah 


1. 

2. 

3. 

4 

6. 

6 . 

7. 

8. 

Name of ' 
patient. 

Names of 
near relatives 
or mcmliers of 
his family. 

i 

Place of resi- 
dence, includ- 
ing names of 
village, per- 
gunnnh, and 
zillah. 

rJastc, occu- 
pation, or 
trade. 

Age. 

List of articles as 
clotliH, kc. heloTig- 
iiig to the patient i 
and sent with him 
to the asylum. 

Circumstances 
that led to the pa- 
tient having Iwcn 
pul under restraint 
and sent for con- 
finement in the 
asylum. 

Remarks, 

A brief histo- 
ry of the case, 
the Buj)i)osed 
cause of insa- 
nity, <kc. 










* Column 3. Column 4. In the caso of Insane European British subjects, 

^ sent under Circular Order, No. 85, dated 30th April 

Place of rcsi- List of patient’s property sent with him m i, columns 8, 4, 5, and 6 may be compressed into 
dcncAS profession, to asylum as well as of any sold to meet two columns, as shewn in the margin.* 
and age. charges, with amount realized by such sale, 


L H. Rules, No. 10; and C. O. Nos. 82 of vol. 2, and 104 of vol. 3. 

3043. Whenever magistrates have occasion to send a lunatic patient (not being a crimi- 
nal prisoner) to the medical officer in charge of a lunatic asylum, they should be careful to 
forward at the same time a descriptive statement in the accompanying form, indicating all 
such material particulars regarding the patient as may be ascertainable : — 


Kamo. 

Caste. 

Besidence. 

Name and 
residence of 
father. 

Time and place of 
being taken into 
custody. 

Circumstances under which the lunatic 
was seized, and is sent to the asylum, 
with any facts known regarding his 
previous state of mind and mode of 
life. 

Date. ^ Place. 

f 








C. O. Govt. JV. P. No. 618, March 13, 1854. 

3044. The surgeon is to consider himself at liberty to discharge patients from the hos- 
pital, without reference to the magistrate, only in cases in which he has reason to believe the 
cure to have been perfectly established, and of the peculiarities of which he has bad sufficient 
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experience to warrant the opinion that a sudden or dangerous relapse is not to be dreaded. 
In cases of convalescence or of quiet or harmless disease, and generally in those in which, 
although the recovery is imperfect, the patient may seemingly be set at large without danger 
to society, the surgeon may, when ho sees meet, represent the circumstance to the magistrate, 
who is to grant a discharge upon receiving due security from the relatives or friends of the 
insane person for his future peaceable behaviour.(a) L H. Rules, No. 11. 

3045. The magistrate is under no circumstances to consider himself entitled to release 
a patient without having previously obtained the surgeon’s opinion upon the safety of so 
doing ; should any difference of opinion arise between them on questions of this nature 
they are to refer the point, when practicable, to the superintending surgeon, whose judgment 
and decision is, unless either party think it right to have recourse to reference to the medical 
board, to be considered final as to the immediate discharge or further detention of the indivi- 
dual. I. H. Rules, No. 12. 

3046. Attached to every hospital there is to be, upon the monthly salary of sixteen 
rupees, a native doctor or compounder, who is constantly to reside on the spot and to be imme- 
diately subject to the orders of the surgeon. At the head of each establishment is to be a 
darogah or head native keeper on a monthly salary of ten rupees, who, under the control and 
direction of the medical officers, is to have the general management of tlie patients, and to 
possess authority over the other servants. In the male branch of the hospital there is to be 
for every thirty patients one naib jemadar or deputy keeper on a salary of five rupees; and 
for every eight patients a peon, coolie, or nigaban at four rupees ; there is to be one mehter 
on wanres of three or four rupees for every twenty patients ; and one nai, or barber, at three 
rupees for every fifty patients. For the women’s department there is to be a head female 
keeper at six rupees per month, one female coolie at four rupees for every eight patients, and 
one mehtranee for every twenty patients. There are also to be common to botli branches 
of the establishment, a cook at five rupees wages for every forty patients ; a bheesty at four 
rupees for every forty patients ; one goala or Hindoo water-carrier at four rupees for carrying 
water to the cookroom for the use of the Hindoos ; and one dhobie at five rupees for every 
fifty patients ; one hurkara at four rupees is to be allowed for carrying messages ; and, when 
the airing grounds are extensive, one or even two gardeners at lour rupees each per month. 
It is conceived, that the foregoing establisliment for servants is calculated upon a scale suffi- 
ciently liberal to provide, under ordinary circumstances, for the safe custody of the patients 
and due attendance on their persons ; but the magistrate is at liberty, in communication with 
the surgeon, to augment or diminish it, or to vary its distribution, when such change appears 
necessary for the benefit of the patients. I. H. Rules, No. 27. 

3047. Tiio salaries of the native establishment of each hospital are to be fixed by the 
magistrate ; and the whole of the servants of every description maintained in it, are to be mus- 

(a) This rule of course does not apply to the case of persons, who, being charged with the commission of a penal act, have 
been sent to the insane hospital on proof of insanity, either when apprehended, or at the time of trial ; for in such case the 
accused is to be tried upon bis recovery. See paras* 100 et seq, 
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tered for inspection at such times as he may choose to direct. Every description of servants 
attached to the liospital are placed under the control and orders of the medical officers ; and, 
without instructions from them, are in no case to have recourse to irons, the strait waistcoat, 
or other severe restraints. It is the surgeon’s duty to bo careful that the patients are never 
struck ; that the keepers invariably abstain from all acts of oppression, and unnecessary seve- 
rity, and under every circumstance behave with mildness, forbearance, and humanity. In 
instances of gross misconduct, the surgeon is empowered immediately to discharge the offender; 
but in ordinary cases he is to represent the circumstances to the magistrate, and obtain his con- 
sent, previously to making any change in the state of the establishment. L H. Rules, No. 28. 

3048. The expenses attending the support of each of the insane hospitals, including 
the monthly allowances granted to the surgeon, and to the native officers on the establishment, 
are to be charged in separate monthly contingent bills, to be submitted in the customary man- 
ner by the magistrate for audit and for the sanction of government. An annual account of 
the total charge for each establishment is likewise to be furnished by the magistrate for the 
information of government ; and all expenses of every description incurred on account of these 
liospitals are to be charged under the head of charges general in the general department. 
1. H. Rules, No. 29. 

3049. The following returns arc to be furnished annually to government by the magis- 
trate, viz* a table of the total exj)enditiire in the insane hospital, showing also the ordinary 
daily allowance for each patient ; a return of the servants attached to the institution ; and a 
statement of the miscellaneous contingencies incurred.(a) 


Nominal Return of servants attached to the Institution* 


Number. 

Names. 

Description. 

Rate of pay per 
mensem. 

Amount per 
annum. 




Rs. 

As. 

P. 

Rs. 

As. 

P. 


Account of miscellaneous contingeiicies during the year 185 . 


Articles. 


Amount. 


Ks. I As. I 1 


(a) 1 cannot find the order under which these returns are furnished ; but have taken the forms from those actually in use. 



Table showing in detail the expenditure in the Insane Hospital under the Presidency of Fort William for the year 185 


BOOK II. CHABTBB VI. SECTION XVII. OP INSANE HOSPITALS. 


587 















Jt D I Gf :il S T* 

ojr 

C R I M I ;N A, L 

PEESIDBNCT OF #OB,T WIELIAM 

*■ 

AN 1 > 

,0>U I J? E 

TO AXJZ. 

’on jt ^ 

CRIMlNAli‘ AUTHORITIES THER EI^W. 

SECONO EDITION. 

sm 

_ ■«r 

p # R T n. 


GOUPIi;.KO »T 

F. X.. 1b A u F o,:^t; 

^KOAX. CIVXXa UIITXCB. 


O A^ODTT A: 

THAOXSB. 8£)|:»K i^NX^ CO.. Ssf' ANp&aW*& X^^JUlitT. 


TA 


Ain> 
Ajrx> 


i-S" 


ir« 



p 

MUvtary 


Printed 

M Ceahjwbubob. 



TABLE OF OONTEET 6 


Chipteb 1. 


Chaftbb 2. 


Chaptbb 8. 


COAPTBB 4. 


Chaftbb 1. 
Chaftbb 2. 
Chaftbb 8. 
Chaftbb 4. 
Chaftbb 6. 
Chaftbb 6. 
ChaftiIB 7. 


BOOK III. 

OP THE MT« mr.T.»N nnna DOTIEa OE THE luaiSTOilE. 


Of ferries and tolls. 

Section 1. Of ferries and feny Am4s« 


••• 

ffdo 

Ferry ftmd oonupiittees, L, P.... 

IT 

••• 

... 69S 

Feny fond eocmiitteea, W, P. 

Tip 

••• 

••k 

... 807 

Section 2, Of tolls on roads and bridges. 

••• 


... 601 


Of local improvements. 


Section 1. Of looal agencies. ••• 

••• 

tto 

•as 

••• 603 

Section 2. Of public works. ••• 

... 


fee 

... 607 

Section 8. Of the acquisition of land for piddic purposes. 


aaa 

60S 

Section 4. Of municipal commissioners. 

... 

eea 

••f 

... 616 

Section 5. Of charitable dispensaries. 

••• 

••• 

ass 

... 617 

Of heal nuisances. ••• ••• 


••• 

aaa 

... 619 

Embaidanents. 

... 


aaa 

... 621 

Fivers. ••• ••• 



ate 

... 622 

Canals, u* 

... 


aaa 

... 624 

€f marriages, ••• ... 


••• 

aaa 

... 625 

14 and 16 Yict. cap. 40. 

... 

• •• 

«aa 

«. 682 


BOOK IV. 


OF OFFENOES AGAINST GOTBKNMENT. 

Of edning. ... ... ••• .m 

M# 

6217 

Of offhnoes against the stamp lam, ... ... 

... k*. 

641 

€f offenoes against the post office lam, ... 

... •*. 

648 

Of offenoes against ike lam relating to rgiUeagSk ... ... 

1 ! 

651 

Of offences against ike laws relating to ^leotrio ielsgrapkso 

669 


Of offenoes again^i the abkaree revenue law. fM *** ••• 668 

rthtUng to cifUhaiio * < t^opi^^ 

^§0 M * j *** *<*• 676 









'OjM^iignesii S. law Xw JP« 

^iirifldloisknu 

SaisttMl# ^ «•« * 

IfiiKindturti of Mit olBttm* ••» 
Adolteniidoa^ ^ •»« 

Falio iaformaiioiu 
4 ^ Fioea ai|4 

Cb^aptsb 9. Cf ij^aintt ike cuetome and eoU lame W*, J*. 

CajUPTAB 10- Qf Of i f li fa w y eOeree* •.* ^ 

CsBPTBB lll« Of^pnUtiqifkljpQeeeseuM qfeoldierd neeeeewrUa^ 


••• 

••• 

*•« 


••• 


••• 

••• 


JPoffe. 

679 

ih. 

680 
666 
687 


ib. 

690 


OF 


OFFBNOlrffe 


BOOK V. 


AGAINST THE FEBBON OB THE PTJBLIO PEACE. 


Chabtbb I. df pereone qfbad character^ 

Section 1* Of notorioaa ofiendera. ••• ••• ••• ... 702 

Section 2. Of Beaurity for good condiiot. «.* ... ... 704 

Section 8. Of vagraata aod anai^eotod peraona. ••• ••• 711 

Section A Of immigrajita creating diatnrbanoea in tbeir parent oonntnea. ••• 714 

Cbaptbb 2* dfoffenoee againet the public peaoe^ 

Section 1* Of atate odenoea. 

BebcUioii- .*• ... .*. ... 715 

Forfeiture of property a eee eaa eae ... 717 

EBoiting mutiny. ... ... ... ... ... 719 

Martial law • ... ... ... ... ... 720 

Preoedenta. ... ... ... ••• 723 

Section S. Of deaeitioii. 

lAnd foroea — ^European troops * ... ... ... 726 

Tndian navy « ... ... ... ... ... 728 

Section 2a, Of arms and ammunitioa. ... ... ... ... 730 

^ote on temporary Acta omitted. .■.. ... •• ... ... 73ea 

Sections, Of printing preaaea. ... ... ... 7362 

Section A Of lotteries and gambling. ... ... ... ... 7S7 

SwHon 6. Of Ml. or vxgQmn of oteoene book, and piotorea . ... ... 788 

SetUon 6. Of affi»y. . ... ... ... ... ... 789 

l>atieB of polia. . ... ... Ml. ... 740 

Trial. ... ... M. ••• ... 741 

Magistrate^a poBrera • ... m— *»* ... 748 

Poiror ^ mmoa jndge. ... ... ... 744 

. Preoedenta. **• ... ** ... ... 746 

Sie^on 7« iXt pzwoiftion of ragaardbig iMid, ated of maatmaxy mita in 

g w M of foMibl. ^Ui 90 BaM.iop. »*» m. 




747 



ooirpicsmi-MBOodfi % 


Chaptsb 9. 


Cbabtsb 4. 


fii 


or ^^Sni«M «!y<»»W thtparmm. *■ 

StetioH 1. Of ••• ••• 'M**'* *•« 

SeeHtm 2. Of peiulM0Qgiucaii0Miisd«6Mttbjtt»ltl^illAp(MlM» 
SMtion 8. Of wii4 woonding. ... ^ ' ««. 

Precedents t ssmwiHsi ... “ .» •»> 

— maiming , w. 


‘ wonpdiag. ... 
> i)Qkiil|K<iateinte 


•«4 


ess 

4 


Mahomediti law* •se ««* see f«c s »4 

Section 4. Of liomicida and nmrdave ess s*« *#• 

Special oaaess ### ess 4fc* ••• 

BTahjOUZUIs see see •• es* *•* 

Cauamg or prooiixi^^ .ee •*« 

Concealment of birth. »e« •** ass esi 

Attempt to commit tnieide. ese sat ees ese 

Mahomedan law. ess ass 

Precedents t snnrder of wife or conoalnne. ... 

mnrder of the wife’s pammour by the hnsbaad. ... 

mnrder of the hn* band by the wife or her paramour. 

— — mni^der firom revenge cansed by adultery or rivalry. 

— - — mnrder firom enmity or revenge. ... 

xnnxder of children fiw th^ onunnents • ees 

— ^s— xxmrder of chiidrenfrom o&er motivea. .. 
mnrder to obtain properiys 
acquittals on charge of murder* ... 
killing thieres s oee •** see ««« 

hilling sorcerers. ..d .a. 

hilling by poison* *0* aat •*% 

human aacnfice. see •** *** «.i 

female infantidde a aaa oeo es* 

killing or eacposure of infimts* •oo 0*0 

procuring abortion* •0* #♦* OOa 

culpable homicida e oee *•* e* 

asustmg in soidde. 
erroneous homicide* 

accidental homicide os 

homicide by eompnlsioii. 
justifiable homimde. 


*4 


Section 6* Of thuggees ee* 

Section 6. Of suttee * •** 

or < 4 ^ ^ tie petetm. 

Section 1. Of persons missing. ••• 
Section 8. Of ubduotion. 

Section 8. Of child stssliag. 

Section 4. Of aUymjy. #•« ••• 

Seetton 6. Of emigrants and crimping- 


>% 


9*9 


Pays. 

. 757 
. 768 
.. 702 
.. 766 
.. 766 
.. 767 
.. 769 
.. 770 
M 773 
.. 778 
.. 780 
.. 786 
.. *5. 

.. 

» 786 
791 
.. 792 
ib. 
793 
< 6 . 
797 

». 

768 

799 

800 
801 
802 

ib. 
808 
»5. 
tb 
804 

809 

810 
ib. 
ib. 

a. 
821 
824 

827 
628 
830 
882 
834 



iv 


coi^fr?»T^-^900}8:s v-r-rvi. 


CHiLFIBB 5. 


Chapteb 1. 


Chaftbb 2. 
Ohaptbb 3. 
Chaptbb 4. 


Chaptbb 5. 
P;iap??;bb 6. 


Of fiaUi^shania and ztna» 

Section 1. Of rape • ••• I 

JiCalioBaedai^L of zina* < 
Section 2. Of adultery, fonucation, aud incest. 
Section 8. Of Bodomy. ••• 




••• 


••• 


••• 


Page. 

^ 837 
... 839 
... 841 
... 843 


BOOK VI. 


OP OFFENCES AGAINST PEOPEETY. 


Of robbery^ tlaft, and receiving stolen property. 


Section 2. 


Section 1 . Of robbery by open ^lenoe. 

Definitions. ••• 

* I^olico. ••• 

Trial. ... 

Penalties. 

Precedents. ... ... 

Of plundering and chobaree. 

Precedents. 

••• 

Section 3. Of theft and robbery. 

Definitions. * *0 ... 

Commitment. 

Magistrate's powers. 

Power of session judge. ... 
Precedents. • •• 

Section 4. Of burglary. 

Definitions. 

Commitment and penalties. ... 
Precedents. 

Of the Mahomedan law of sarika. ... 

Of receiving stolon property. ... 
Pestitution of stolen property. 
Pestitution of value of stolen property. 
Of malicious or wanton destruction of cattle. 

Of arson. 

Of fraudulent offences against property. 

Section 1. Of embezzlement and breach of trust. 

Precedents under Act XIII. 1850, 
Precedents before Act XIII. X850. 

Of fraud. 

Of extortion, bribery, and comption. 
Precedents. 

Section 4. Of extortion by dhurna* 

Of cattle trespass^ 

Of indigo cultivation^ *•.. 


Section 

Section 


6. 

6 . 


Section 

Section 


3. 


••• 

000 

000 

000 

000 

000 

000 

**9 


000 

000 

000 

000 

000 


... 845 
... 84G 
... 847 
... 850 

... 85.5 

... 8G7 
... 809 

... 870 
... 871 
... 873 
... 876 
... 880 

... 882 
... 883 

... 88G 
... 887 

... 894 

... 900 
... 901 

... 906 

... 90G 

... oos 
... 913 
... fb» 
... 915 
... 917 
... 922 
... 023 
... 925 

... 929 



COKTBNT8#— BOOKS VII — VIII. 


V 


BOOK VII. 

op OFFEKOES WBIOH MAY AFFECT THE FEESON OE PEOPEETY. 

J^aqe, 

Chapteb 1. Cf conspiracy. ••• ••• ••• ••• 930 

CHi:pTBB 2. Of perjury. 

Definitions and conditions. ••• ••• ••• 932 

Commitment * ••• ••• ... 010 

Trial • ••• ... ••• ••• 946 

Penalties • ••• ••• ... 949 

Precedents. ... ... ... ... ... ih. 

Chapter 3 Of forgery. ^ 

Definitions and conditions. ... ... ... ... 955 

Commitment. ... ... ... ••• 086 

]^enflilties. ... ... 964i 

Precedents. ... ... ••• ... ... 0C5 


BOOK VIII. 

OF SPECIAL RULES REGARDING PARTICULAR CLASSES OF PERSONS. 


CnAPTEii 1. Of European British subjects. 

Amenability* ... 

Duties of ma| 2 :i 8 trato and justice. 
Powers of magistrate • 

Powers of justice. ... .♦. 

Appeals. ••• 

Chaptkb 2. Of foreigners. ... 

Chaptee 3. Of husband, wife, and children. 

Chaptee 4. Of masters and servants, workmen, and contracts of labor. 
Chaptee 5. Of insane persons. ... ••• 

Chaptee 6. Of covenanted officers. ... 

Charges agaiust. ... ••• 


... 970 
... 973 
... 979 
... 984 
... 092 
... 993 
... 997 
... 1000 
... 1004 
... 1009 
... 1013 




BOOK III. 

OF THE MISCELLANEOUS DUTIES OF THE MAGISTRATE. 


CHAPTER I. 

OF FERRIES AND TOLLS. 

SECTION I. 

OF FERRIES, AND FERRY FUNDS. 

t 

3000. Tlie iimiicJiatc siiperintciideiicc of tlio ]mblic is vested in flic magis- 

trates ; and tlio collectors of revenue are to refrain from exercising any intei’ferenco 
wdtli them. Hog. VI. 1819, sect. 2, cl. 2. 

3001. The acts of the magistrate in the vumafjcmont of ferries are subject to the 
control of the sinicrinteiKhnit of ])olice ; and all ap}K‘ali> from orders in such matters 
arc to be received and disposed of cxclusivxdy by that authoiily. C. O. No. 29 of vol. 3. 
Const. No. 1111. 

3()o2. No ferries arc to bo considered ]mblic f(*rries, (L\ce]>t such as are situated 
at or near the sudder stations of the several magisti-att^s. or such as intersect the chief 
military routes, or other much fr(H|uented roads, or such a'> fioiii si)ecial considerations 
it appears advisable to })l.aee under the more immediate management of the magistrate. 
Keg. VI. 1819, sect. 3, cl. 1. 

3033. The government reserves to itself the po^^er of dctmTiiining from time to 
time ^Yhat ferries are, under the preceding rule, to be deeme<l public f'rries, and as such 
are to be subject to the immediate control of the magistrate^ : and no magistrate is, without 
}>revious authority from government, to assume the m.uKm(‘im*iit of any ferry wliich lias 
not been jireviously subjected to assessment. Keg. VI. IHIH, sect. .3, cl. 2. 

3034. Klagistrates are to rejxirt, through the superintendi-nts of police, for the 
information and ord('rs of government, when in their jiidgnioiit ferries sliould, under tlic 
foregoing rules, be considered to be public ferries. Keg. VI. 1819, sect. 3, cl. 3. 

3033. The power of appointing proper jiersoiis to the charge of tlie public ferries 
is vested in the magistrates, who are authorized, from time to time, to issue such orders 
as they judge exjiedlent for limiting the rates of toll to be levied at each ferry, for 
regulating the number and description of boats to be maintained, for preventing exac- 
tions, and generally for promoting the efiieicney of the police, and the safety and conve- 
nience of the community. Keg. VI. 1819, sect. 4, cl. 1. 
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3056. On proof of any wilful breach of these rules, or of other misconduct on the 
part of the manjees or other persons in charge of the public ferries, the magistrates are 
empowered (independently of any punishment to which tho parties subject themselves 
under the general regulations) to remove such individuals, and to appoint others in their 
room. Reg. VI. 1819, sect, 4, cL 2. 

30j 7. Tho manjees, or other persons who are vested with the charge of public 
ferries, arc to engage to cross free of toll tho troops of government with their baggage 
and military stores, as well as all judico and other native officers of government, who are 
actually employed in the public service. Reg. VI. 1819, sect. 4, cl. 3. 

3058. All officers of government are exempted from tho payment of ferry tolls 
within the division to which they belong, when they are moving in those divisions on the 
public service ; and any officer not entitled to exemption under this definition of the rule, 
who prefers a claim to exemption based on the principle which the rule is intended to estab- 
lish, is to refer his claim, for special coiisideration and orders, to the department to which 
ho belongs. C. O. No. 208 of vol. 3. L. P. C. O. Sup. Pol, L. P, No. 9 of 1845. 

3059. A list of all public ferries, bearing the signature of the magistrate, is to be 
constantly stuck up in some coiHj>icu<)Us place in his cutcherry, and in that of the collector 
of the district, andlike wise in the thana uithin the jurisdiction of wliich they are situated. 
Reg. VI. 1819, sect. 5. 

3060. Such ferries exclusively belong to government ; and no jierson is to be allowed 
to employ a ferry boat plying for hire at or in tlicir immediate vicinity, without the j)revi- 
ous sanction of the magistrate : — provided hoivever, that due attention is to be i)aid to all 
claims for compensation uhicli are preferred by individuals for any loss sustained by them, 
in consequence of the extciition of tlic authority of government to ferries hitherto under 
their private management, and which have not been heretofore let in farm, or held khas, 
or otherwise deemed subject to absessment on account of government. Reg, VI. 1819, 
sect. 6, cl. 1. 

3061. A contravention of tho above rule, by parties contrary to order laying their 
boats in the vicinity of a government ferry, is a misdemeanor j)unibliable by tho magistrate 
under the general powders vested in him by the provisions of sect. 19, Reg. IX. 1807. 
Const. No. 1305. 

3062. Claims of tlie above nature arc to be inquired into by the magistrate, and his 
opinion on tho merits of each case is to be reported, through the channel of the superin- 
tendent of police, for the consideration and orders of government. Reg. VI. 1819, 
sect. G, cl. 2. 

3063. Ill assuming the management of public ferries, the general objects of tho 
magistrates arc to be, the maintenance of an efficient imlice, tho safety and convenience of 
travellers, tlic facility of commercial intercourse, and the expeditious transport of troops. 
For the above objects they aro to be careful to provide or cause to be ])rovided safe and 
commodious boats ; they are to fix the rates of toll on a very moderate scale, in no case 
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exceeding, without an indispensable necessity, the rates which prevailed previous to the 
enactment of Reg, XIX. 1816(a); they are to adjust the modes of payment so that tlie 
tolls may bear as lightly as possible on the poorer classes of the community ; and by 
leaving a fair profit to the individual, who is chosen for the immediate charge of the ferries, 
they are to endeavour to secure as far as possible the services of respectable and conipetent 
persons. Reg* VI* 1819, sect. 7, cl. 1. 

3064. No collections are to be taken on account of government from the proceeds of 
any ferry, until the above objects are fully secured ; and if in any case there remains a clear 
surplus profit, after providing adequately for those purposes, the amount collected is to 
be applied solely to the furtherance of similar objects, such as the repair or construction 
of roads, bridges, and drains, the erection of sarais, or other works of a like nature. 
Reg. VI. 1819, sect. 7, cl. 2. 

3065. In cases of the latter descrij^ion, viz. those in which tiie receipts of any ferry 
arc sufficient to aflbrd a surplus revenue as above mentioned, tin* uiagi^tratc, having pre- 
viously received special authority from government in that behalf, may and is to require 
the persons holding or applying for the charge of the ferry, to ent(‘r into engagements for 
the payment, by monthly or quarterly instalments, of such a Mini of money as ^vitll refer- 
ence to the estimated sur[)lus appears justly demandable without risking the jiriinary objects 
above indicated ; and if any person in charge of the ferry refuses to enter into an engage- 
ment as aforesaid, and does not assign sufficient cause for such refusal to the satisfaction of 
the magistrate, it is competent to such officer to transfer the charge of the ferry to any 
other respectable and competent person: — provided however that no person in charge of 
a ferry, who otherwise conducts himself to tiie magistrates satisfaction, is to be removed 
from his charge under the above rule excepting at the expiration of the llengal or Fussily 
year, according to the era current in the province. Reg. VI. 1819, sect. 7, cl. 3. 

30G6. The mode in which collections made under this section are to he paid, 
vhctlicr into the treasury of the magistrate or collector, or any other public ofilcer, is to 
be determined by the orders of government, and adjusted with the ]):irty by the magistrate 
at the time of giving him charge of the ferry or ferries entrusted to liiin: — provided, 
however, that as a general rule all persons in charge of ferries subject to the payment of 
a rent are, on discharging any instalments, to receive and to Ijo diivctinl to reij^uire receipts 
for the amount, which are to be countersigned by a ]iuro[)ean officer of government. 
Reg. VI. 1819, sect. 7, cl. 4. 

3067. A person holding the fiirm of a public ferry is not authorized to underlet 
it without the sanction of the inagistratc(/;^. A siuinnary suit by such farmer against 
his katkinadar would not be cognizable by the collector under Reg. VIII. 1831*, the 
mode of [irocecding being expressly provided, in such cases, by the above rules. Const. 
No. 713. 

(a) Tho regulation by which the management of ferries wa^ first entrusted to officers of government. 

{b) It was observed by the W’eatorn court, that ‘‘ the regulation tiled (Kog. VI. ISIO) does not appear to contemplate 
the underletting of public ferries either with or without tho magistrate’s sanction.” 
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3068. Tlie magistrate is competent to take security for the good behaviour of persons 
vested with tlie ciiarge of public ferries ; and in the case of persons who, under tlie provi- 
sions of the foregoing section, enter into an engagement for the payment of a yearly 
rent, it is likewise competent to him to require adequate security for the punctual payment 
of the amount, as it becomes due. Reg. VI, 1819, sect. 8. 

3069. Leases and counterparts granted to and taken from the farmers of ferries need 
not b(‘ written on stampt paper, as they come within the exemption in schedule A, Reg. X. 
1829, of convc^’ances in which government is a party. Const. No. 1111. 

3070. Any person in charge of a public ferry, whether subject to the payment of rent 
or not, is at liberty to relinquish the charge on giving 10 days’ notice to the magistrate, and 
on paying any arrears tliat are due : — provided, however, that it is in such case competent 
to the magi'itratc to require any per'^on wlio so relinquishes the charge of a ferry, or who is 
removed from such charge, to transfer tlie boats belonging to the ferry to the persons, who 
are ap[)oirited to succeed him, at a fair valuation, or to retain the boats until others can be 
provided, making a suitable compensation to the owner. Reg. VI. 1819, sect 9. 

3071. If any person having charge of a ferry, subjected to the payment of a yearly 
rent, fails to discharge the amount as it becomes due, ho is liable to immediate removal ; and 
the magistrate, after ascertaining the arrear and certifying the default, is to proceed to the 
recovery of the amount from the party, and his surety, in the manner prescribed by sect. 
7. Keg. XVIIl. 1817* for the recovery of public money embezzled by native officers, giving 
at the same time a liberal consideration to any pleas, which the party urges in explanation 
of tlie default. Reg. VI. 1819, sect 10. 

3072. It is not competent to a session judge to receive an appeal from the orders of a 
magistrate for the realization of ferry balances. C. O, No. 3)9 of vol. 3. 

3073. All persons vested with the charge of jiublic ferries, whetlier paying any 
rent or not, are, on accepting the situation, to be distinctly apprized, that the magis- 
trate reser\es to himself the power of reducing the rates of toll, or extending the exemp- 
tions from the payment of it, at such times and in such manner as appears proper with 
a view to the i)ublic good: — ])ruvitled, however, that in the event of any such measures 
being adopted, the party in charge of the ferry may reliiKpiish the charge ; and the magis- 
trate is in such case to purchase from him at a fair valuation, or to cause his successor 
so to purchase, all boats belonging to the ferry ^\itll all articles thereunto appertaining* 
Keg. VI. 1819, sect. 11. 

3074. Provided also that whenever a magistrate adopts such measures in regard to 
any ferry for which a rent has been required from the person vested witli the charge of 
it, he is, in coiiiinunicating Ids orders to the party aforesaid, at the same time to apprize 
him, ^\llet]ler be designs to allow any, and what, reduction in the stipulated rent. Reg. VI. 
1819, sect 12, cl. 1. 

3073. If the ])erson in charge of the ferry is not willing or able to pay tlie rent so 
fixed by the magistrate, lie is nevertheless immediately to carry the magistrate’s order into 
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effect, and is to state in his reply to tlioso orders the amount of rent which he is willing to to reim- 

continue to discharge. Should the offer of the party in charge of the ferry appear ^ 

inadequate, it is competent to the magistrate to remove him and to place another person in 

charge of the ferry, purchasing the boats and their appurtenances as aforesaid ; but the 

person so removed is to be required to pay for the days during which he retains charge, 

subsequently to the date of his reply to the magistrate’s order, a proportionate rent 

calculated at such rate only as ho has tendered. Reg. VI. 1819, sect. 12, cl. 2. 

3076. The foregoing rules are intended to apply exclusively to those ferries, which Ferries not made 
are declared to be public ferrias; with regard to all other ferries, the magistrates are not to above ruiur 
interfere with them, further than is necessary for the general maintenance of the police, 
and for the safety of passengers and property. Reg. VI. 1819, sect. 13, cl. 1. 


3077. Provided however that if any person is drowned or exposed to imminent danger, Penalty f(»r am- 
or if any property is lost or damaged, by the oversetting or sinking of a ferry boat, and it is perty in 
established, on inquiry before the magistrate, that the boat was overloaded with })assengers or loct'of^ tL mLjccs'. 
property, or was insufficiently manned, or was out of repair at the time of the accident, — the 

manjec of the ghat or boat, if duly convicted of permitting his boat to be overloaded, or to bo 
insuflSciently manned, or out of repair, is liable to such punishnient, as the magistrate thinks 
proper to impose not exceeding imprisonment for 6 months, or a fine of 200 rupees. 

Reg. VI. 1819, sect. 13, cl. 2. 

3078. An annual statement made up to the 1st of January of each year is to be Annual statement 
forwarded by tho several magistrates to the superintendents of police, exhibiting the pfuiTJi^JcccX.^ **''*^" 
number of public ferries in each district, the amount of tho net assessment realized from 

such of them as are subject to assessment, and the purposes to which the amount so realized 
has been appropriated under cl. 2, sect. 7 of this Regulation. In submitting to government 
the results of those statements, the superintendents of police are to offer any suggestions 
which ajipear to them calculated to facilitate or to improve tho practical operation of the 
system. Reg. VI. 1819, sect. 14. 


3079. The following rules have been enacted by the government of Bengal for the 
appropriation of the surplus ferry collection: Rule 1. Committees shall bo formed in each 
district for the management of the surplus ferry funds collected under Reg. VI. 1819, and 
applicable under cl. 2, sect. 7 of that enactment for tho promotion of the convenience and 
safety of travellers, and the facility of commercial intercourse. Rule 2. Each district 
committee shall consist of not more than nine persons. The magistrate of the district and 
the executive officer of the division are to be ex-officio members of the committee. The 
remainder shall in the first instance be appointed by government upon the recommendation 
of the commissioner, and shall consist as well of persons out of the service, natives and 
Europeans, as of those who are connected with it. Future vacancies to be filled up by tho 
commissioner, subject to the approbation of government. Rule 3. The commissioner shall 
be a member of the local committees, and preside at the meetings whenever he is present. 
He shall also have a casting vote, whether absent or present, when opinions are divided. 
Rule 4. The magistrate will from time to time convene meetings of the committee for the 
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transaction of business, giving due notice to the members. Rule 5. No meeting of the 
committee shall bo held in the absence of the magistrate ; but the magistrate and one other 
member, or tlie magistrate singly, may transact the business of the committee, if other 
members after due notice fail to attend. Rule 6. The magistrate may at his discretion 
undertake any business, which may be of such a nature as not to bear the delay of a refer- 
ence to a meeting of the committee ; ho will on all such occasions report his proceedings 
at the next meeting. \^Rule 7 divided the country into unions, but for these the divisions 
of the commissioners were substituted by order of government Bengal^ No. 912, April 22, 
1854.] Rule 9. At the close of each official year, the accountant will ascertain what is the 
amount of surplus ferry funds in each union during the preceding year, and distribute the 
total equally amongst the several districts comprised in it ; tlie government reserving to 
itself the power of making a different allotment of the funds, should such alteration liere- 
after appear expedient. Rule 10. Each committee will keep a book in which will be 
entered minutes of all its proceedings and resolutions. The proceedings of each meeting shall 
bo attested by the members present. Rule 11. Each committee will apply tlie funds 
assigned to it to the comjdetion of new, and the repair of old public works, in such manner 
as it may think fit, reporting at the close of each year the manner in which its funds liave 
been applied, and stating the works to which its attention will be directed in the year 
ensuing. Rule \Z» Provided that no part of the funds shall be expended on station roads 
or station improvements without the sanction of government. Rale 14. Each committee is 
authorized to entertain executive establishments for carrying on public works. Rule 15. 
These rules relate exclusively to surplus funds accruing after the 30th April 1840. No 
surplus, which may have accrued in any district before that date, can be expended without 
the express sanction of government. C. O. Sup. Pol. Z. P. No. 2 of 1848. 

3080. A memorandum of the funds at the credit of the committee is invariably to 
accompany applications to the commissioner for sanction to outlays on works, &c. contem- 
plated by the committee. C. O. Sup. Pol. L. JP. No. 8 of 1848. 

3081. It is assumed that a sum of 5,000 rupees cannot, in ordinary cases, be safely 
and efficiently expended under a surveillance costing less than 1,200 rupees a year. It is 
expected that this scale will enable each committee to engage a competent professionally- 
trained person and establishment for their works. Each committee will therefore now 
understand that the sum set down is placed absolutely at its disposal for the entertainment 
of an establishment. This sum is not to be all frittered away on mere office dorks, nor 
on the salary of a secretary, unless the secretary is personally able to prepare plans and 
drawings and estimates of works, and to undertake the personal superintendence of the 
works. As a general rule the magistrate of the district should be ex-officio secretary, and 
of course will receive no salary. If any committee thinks that a less sum is required, or 
if by combining with any adjacent committees they can thereby diminish the expenditure 
for establishment and superintendence, they are authorized to lay out the difference on 
public works : but if they consider a larger sum necessary on this head, they must apply for 
the sanction of government The sum now awarded to each committee is hereby placed 
at its absolute disposal, subject only to the control of the commissioner. Each committee 
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is at once authorized to undertake, without further reference to government all those plans 
and undertakings which meet with the approval of the commissioner. It is only iu case 
of a difference of opinion between the commissioner and the committee that a reference to 
government for sanction will be needful. If the sum allotted is not sufficient to complete the 
work which any committee considers itself able to get through in the working season of 
1856-57, the government will be prepared to consider the expediency of granting a furtlicr 
sum on application made ; but no further grant will be made merely according to the esti- 
mates of works, the completion of which will not be effected within the present season. As 
the entire responsibility for the due expenditure of these funds is now made over to the 
commissioner and the committee, the Lieutenant Governor trusts that they will endeavour to 
make the best use of the resources at their disposal, so as to justify the confidence which 
lias been reposed in them. The committee will not fail to^ take advantage of the power 
thus placed in their hands to encourage local subscriptions in aid of the works which they 
will now be able to undertake without uncertainty or delay. As a general rule the com- 
mittees should be prepared to double the amount of any subscription tendered to them by 
any private individuals for useful public works. Each committee is required to submit, on 
the 30th April 1857, a tabular statement in the form No. 32 of appendix C, showiiif^ the 
manner in which its funds have been expended. Resolution Govt. Bengal y No. 1308, Sep- 
tember 12, 1856. 

3082. The annual allotment of funds to each district is to be based on the average commis«iioner 
amount of the collection in each revenue division. If the alloted funds of any one dis- {l? 

trict are not spent, or appropriated, for the accomplisliment of specific and approved objects 
within a year from the date of allotment, the commissioner may take the whole or any part 
of the unexpended or unappropriated balance at the credit of any particular district, and 
place it at the disposal of the ferry fund committee of any other district of tho division, 
where it ap})cars to be more wanted, or likely to bo more beneficially applied ; repofting the 
circumstance in each instance for the information of government. Order Govt. Bengaly 
No. 912, April 22, 1854. 

3083. On submitting nominations, through the commissioner of circuit, for the appoint- Nomination of 

^ , , « , . , . , , members of com- 

ment oi gentlemen, as members ot the committee, who are not in the public service, the mittee. 

committee are to rcp*ort what position those gentlemen liold in the district, and why and by 

whom the nomination has been suggested. The government should be aided by a distinct 

expression of opinion by the commissioner. C. O. Govt. Bengaly No. 1014, April 26, 1854; 

No. 24, Juno 21, 1855. 


3084. The unexpended balances of each district at the close of the year are to be carried Apportionmont 
separately to the credit of each committee, instead of the whole balances of the districts inp at the clo:*e of 
forminff ono union being added to the funds of tho year available for that union, and then 

divided amongst the districts comprising it. C. O. Sup. Pol. L. P. No. 17 of 1844. 

3085. The following " suggestions for the better management of the ferries by the suRKostion. for 
help of the district committees” were circulated with the approbation of government. 

(I.) The magistrate is to place before the committee a statement of tho number of the statomoot to b. 
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public ferries with the rents derived from each ; and the members of the committee are to 
be requested to furnish him with information regarding other ferries, which under the 
provisions of Reg. VI. 1819 ought to be declared public. (II.) The members are to be 
requested to superintend the several ferries near to their residences, affording to the 
ma^^istrate their aid in checking extortion on tlio part of the holders of the ferry, as well 
as in keeping up good boats and efficient crews, reporting to the magistrate either 
individually or through the committee any abuses which exist. (III.) Tlie magistrate, 
before concluding arrangements for the ferries, is to place before the committee the offers 
made to him, the numbers of boats, and the strength of the crews to be kept up, and the 
rates of toll at each ferry, together with all other circumstances for their approval ; after 
obtaining which he is to conclude the engagements and forward them to the office of the 
superintendent of police, — the members of the committee having of course the power to 
submit any objections through their secretary or the magistrate to the same authority. 
(IV.) The magistrate and the committee are particularly requested to take into consider- 
ation the advantages to be gained by leasing the ferries for longer periods than from year 
to year. If a reasonable rent is procured, such a measure will encourage the farmer or 
manager to lay out capital in procuring good boats, and give him a greater interest in 
his farm ; and will have a tendency to prevent the extortion now practised for the sake 
of obtaining as much profit as possible within the year. The leases might bo given for 
three years at the least. (V.) All estimates of expenses for boats, gliats, &c, are to be 
submitted to and approved by the committee, and sent through them to the superintendent 
of police for sanction. C. O. Sup. Pol, L. F. No. 11 of 1842. 

3080. The expense of providing boats, rope-bridges, and other means of crossing 
the public mail over rivers and nullahs, is fairly chargeable to the ferry fund. The com- 
mittees are therefore to take into consideration the lines of post road witliin their districts, 
and to adopt measures for the speedy and secure transit of the public mail over such 
obstacles as occur in the road. C. O. Sup. Pol. L, P. No, 18 of 1842. 

3087. Before any part of the proceeds of tho ferries is applied to other purposes, 
the ferries themselves should be made in all respects secure ; boats suited to tho local 
circumstances of the rivers, on which they are employed, should bo provided and 
maintained in a state of efficiency ; and convenient places built for travellers and merchants, 
who are often unavoidably delayed at them. For these purposes there should certainly bo 
efficient protection afforded by proper police establishments on the spot paid out of the 
proceeds of the ferries ; and, if possible, there should bo made some safe and convenient 
place of resort of the nature of a sarai, especially at tho large and more important ferries, 
Tho superintendent of police objects to the employment of single police officers at out-posts. 
Order Govt, Bengal, May 2, 1837. 0. O. Sup. Pol. L, P, No. 18 of 1844. 


Annual report of 3088. A report is to be furnished annually to the superintendent of police by the 
^^^l-viaion^of com® Committee of the works in progress under their supervision, in the form No. 16 of appendix F. 
mittecs. 0 0 Sup. Pol. L. P. No. 2 of 1844, and No, 2 of 1846. 
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3089. Tlie ferry fund committees cannot expect, in addition to the annual surplus 
funds, tliat the convicts should be placed at tlioir disposal, which would be equal to a 
further large money assignment. C. O. Sup. Pol. L. 1\ No. 766, April 2, 1844. 

3090 The following rules are in force in the JVestern provinces. Rule 1. Committees 
arc formed in each district for the manag<*mcnt of the surj)lus ferry funds collected under 
Keg. VI. 1819, and applicable under cl. 2, sect. 7 of that enactment to the promotion of the 
conveniences and safety of travellers, and the facility of commercial intercourse. Rule 2. 
These committees arc to consist of the magistrate and collector, the joint magistrate and 
deputy collector, the executive engineer, tlie civil siirm^on, and any other number of persons 
wliom tliey may associate with themselves, subject to the confirinaliun of the commissioner of 
the division, whose approval is necessary. When once so appoint«Ml, they are removable only 
by government. Three members constitute a quorum for the transaction of business. Rule .3. 
'i'lic ct)inmissioner of the division is a niembcr of the local coinniittcc, and is to preside 
at the meetings whenever lie is present. lie has also a castiiiir vote, ulietlier absent or pre- 
sent, vlien oj)lnioiis are divided. Rale 4. The country is divided into unions. Tlie sui’plas 
ferry funds in llicse are tlirown together, and are divided between tlu‘ scv(‘ral di‘'tri(‘ts which 
compose them. Rule 5. At the close of each official year the accountant is to ascertain what 
is the amount of snr[)lus ferry funds in each union during the preceding \ ear, and is to distri- 
bute tlie total (’([milly among tli(* several districts comprised in it ; but tlie government 
reserves to itself the power of making a ditferent allotment of tlie (uikU, if siudi alteration 
should a])p('ar e\[)cdient. Rule 6. Each committee is to ke<»p a hook, in which arc to bo 
entered inimitc's of all its proceedings and n'soliitions. Tlie proceedings of such meetings 
are to be attested by tlio members ubo are pr(‘sent. Appointments of iiienibci’s of tlie com- 
mittee must be entered on the proceedings. This book is always to be o}) 0 ii to the inspec- 
tion of any persons, who desire to peruse it. Rale 7. Any member of a committee lias the po\ver 
to deiiiaiul a reference to the go\ eminent, through the comniissioner, on any point on which 
lie may diller from the majority. Rale 8. The coiiimiahioner, on the recommendation of the 
committee, is compc*tent to sanction establishments to the amount of IdO rupees p(*r mensem, 
and estiiiuites to tlie extent of 1000 riqiees on any one work. Larger uiulortakiiigs must be 
bubmitted to government. Rule 9. The disbursements arc to be exhihited in tlie magistrate s 
accounts, and passed under the rules a})pliciible to such cases. The magistrates are to jiay 
on an order signed by three members of the co*mmittee and the authority of the coinmissionor. 
Rule 10. The same committee constituted as above are to administer the one-per-cent road 
fund, but without the restrictions on the disbursements contained in rule 8. Rale 11. Certain 
roads are exempted from the control of the committee. C. O. (iovt. JV, 1\ February 10, 
1841 ; and Np. 1053A, September 21, 1854. 

3091. Commissioners are to observe the following rules in the management of the 
public ferries. Rule 1. In all ferries which arc now' held kham they will have effect from the 1st 
of January 1851, and in all the ferries which are farmed, they will form tho conditions on 
which the next farm w ill be granted. Rule 2. Tlie rivers on which public ferries are established 
are divided into three classes as follow's : — First class; the Ganges at and below Daranuggur 
Ghat, and the Gogra. — Second class ; the Ganges above Daranuggur Ghat and the Jumna at 
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and below Delhi ; the Goomtee ; the Raptee below Goruckpore ; the Gunduk ; the Tonse (be- 
tween Mirzapore and Allahabad) ; and the Ramgunga below Bareilly. — Third class ; all other 
streams than the above, being generally such as are fordable during half tlie year. Rule 3. 
Tolls shall be levied on all rivers thus classed from parties crossing in boats or over floating 
bridges. No tolls shall be demanded from persons fording tlie river. Rule 4. The tolls shall 
be levied at the rates specified in the annexed schedule A(a). The rates leviable according to this 
schedule at any particular ferry shall be written legibly in English, Oordoo, and Hindee, in 
the currency mentioned in the schedule, and also in the equivalent local currency wherever 
the calculation by pies may not be intelligible to the people; and shall be exposed to public 
view in some conspicuous place wherever tolls are demanded. The toll-keeper shall also 
have in his possession a copy of the schedule of rates clearly written on paper in English, 
Oordoo, and llindee, which he will produce on demand by every passenger who is not on foot. 
Rule 5. Infraction of the terms of tlic lease will expose the contractor to annulment of the 
the lease, and to the imposition of a fine, leviable by suit in the civil court, not exceeding the 


(<^) (A.) 

Schedule of Tulh to he demanded on each Puhlir Ferry in the North Western Frovinces. 


Names. 


Poot paBSOTigor ladon, or uuliulon, 

CamolH ... ... 

Ditto ladon, 

CowH, ImllockH, Imfliiloos, unladen, 

Ditto, ditto, ditto, ladon, ... 

Ditto, in drovoR of 50 and upwards per 1 00, uidadcn, 
Ditto, ditto, ditto, ditto, ladon per 100, ... 

Donkeys, laden or unladen, 

Tattoos or mules, w'ith riders, or laden, .. 

Ditto, led, or unladen. 

Horse, with rider, or laden, 

Ditto, led, or unladen, ... 

Byli with riders, drivers, and bullocks, ... 

Ruth, with ditto, ditto, ditto, 

£kkn, 

Buggies and one horse carriages. 

Two horse caiTiages, ... ... ,,, 

Pour horse carriages, ... 

Carls with bullocks and driver empty, per bi 

Ditto laden, per bullock, 

Plq)hant, 

I’alanquin, dooly, or miona, with 2 bearers. 

Ditto, with 4 bearers. 

Ditto, w'ith C bearers, 

Ditto, with 8 or more l>earerB, 

Sheep, swine, and goats, 


On Riveks, Class Ist. 

On Hiveep, Cr4A88 2i>. 

On Rivers, Class 3rd. 

Boats from loth Octo- 
ber to 15th June. 

Bridges during 12 
months, or Boats from 
Ifith June to 14th 
October. 

Boats from lotb Octo- 
ber to loth June. 

Bridges during 12 
months, or Boats from 
16th June to 14th 
October. 

2 jno 

3 pie 

1 pit* 

2 pie 

1 pie 

1 anna 

] anna 

9 jiie 

1 anna 

G i)io 

It tnina 

2 annas 

1 anna 

1^ anna 

9 jde 

2 pie 

3 pie 

1 1 pie 

2 pie 

1 1 pie 

4 ])ie 

6 pie 

3 pie 

4 pie 

3 ])io 

1 2 annas 

1 rupee 

10 annas 

1 2 annas 

8 annas 

1 rupee 

2 rupees 

U rupee 

IJ rupee 

1 rupee 

1 pit* 

2 pit* 

1 pie 

1 pie 

i pie 

4 pie 

6 j)ie 

3 yiio 

4 pie 

3 jiie 

2 j)ie 

3 ])ip 

H pie 

2 pie 

IJ pit* 

1 imna 

11 anna 

G })io 

1 anna 

6 pie 

(> pie 

9 

4 i>io 

G pie 

3 pie 

4 annas 

0 annas 

3 annas 

4 annas 

2 annas 

8 annas 

12 nniias 

6 annas 

8 ainias 

4 annas 

3 annas 

4 annas 

2 unnas 

3 amias 


8 unnas 

8 annas 

4 annas 

G annas 

4 unnas 

12 annas 

1 rupee 

8 annas 

12 unnas 

8 annas 

rupee 

2 rupees 

1 rupee 

U rupee 

1 rujieo 

6 pit* 

9 pie 

4i pie 

6 pie 

3 pie 

1 anna 

H anna 

9 pie 

1 anna 

6 pie 

1 ru])eo 

\\ rupee 

12 annas 

1 rupee 

8 annas 

f> jne 

9 pie 

3 j)ie 

G pie 

3 pie 

li anna 

2 annas 

1 anna 

li anna 

1 anna 

8 annas 

4 annas 

2 annas 

3 annas 

2 annas 

6 annas 

8 annas 

4 annas 

G annas 

4 annas 

i pie 

ipie 

i pio 

i pie 

ipie 




mentioned. 
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twelfth part of the annual rent The farmer or his servants w^ill also be liable to punishment 
under the general regulations for any oflence which they may commit against the laws in 
their management of the ferry. Rule 6. Farms shall not be given more than one year, nor to 
the same person for two contiguous ferries, without the sanction of government Whenever 
a magistrate may desire to lease more than one ferry to one person or to grant leases for 
a longer period than one year he must make a special report on tlie subject to the govern- 
ment through the commissioner. Rule 7. The kists payable by the farmer in each month should 
be calculated as far as possible according to the ratio of the probable receipts in that month. 
Rule 8. The annexed form of lease B (i) and counterpart C (c) for the farm of a ferry 


W (B.) 

Form of Lease of a Public Ferry, 

1. A. B. inhabitant of C. son of D. is authorized to collect tolls according to the annexed schedule, from all persons 
crossing the E. ghftt by the ferry boats, or (floating bridge) over the river F. from January 1st, 185—, to December 3Ut, 
18—, both inclusive. 2. For this purpose he is empowered to station toll gatherers at not more than one place on either 
bank, who are hereby authorized to prevent any person, with the exceptions below noted, from crossing by the boat (or 
bridge) till the toll be paid. They are not authorized to prevent persons from fording the river. 3. Tolls shall bo levied 
according to the annexed schedule, and no toll gatherer shall demand more than the authorized amount. 4. Every toll 
gatherer is boiind to suspend in some conspicuous place, a schedule of tolls legibly written in English, Oordoo, and llindee, 
according to the annexed schedule. Ho shall also be bound to keep and produce on the demand of every passenger not on 
foot a similar sehodule written on paper. 5. The aforesaid farmer A, B. is bound to pay into iho magistrate’s court the 
following sums by instalments on each date, as mentioned below 

January 31st, 18—, 000 Co.’s Rs. 

February 28th, , 000 „ 

March 81si, 18 — , 000 „ 

&c. &c. &c. 


Total, 000 Co.’s Rs. 

6. The following persons shall be held exempted from demand on account of public tolls. First. Military men and camp 
followers, according to existing orders. Second. Civil oflicers of the government when travelling on the public service. 
Third. Foreign rulers and their followers or retainers, or other natives of distinction, when especially exempted by order of 
the government, or the conrmissiouer, or the magistrate. Fourth, Cultivators, woodcutters, grnsscutters &c., who daily 
cross, as may be determined between the magistrate and contractor. (This last exemption will vary or bo omitted according 
to local usage.) 7. The aforesaid farmer A. B. is bound to maintain not less than 00 eflicient boats always at the ghat, of OO 
maunds burthen, measuring 00 feet in length, and 00 in breadth, of which not loss tlian 0 shall have platforms measuring 12 
feet each way, Tlio magistrate shall determine whether the boats provided are sutheientiy safe and trustworthy. If the 
magistrate declare any boat to be unsafe or un«uit|ed to the purpose, the aforesaid farmer A. B. shall bo bound to provide 
another within the space of ono week. (This clause will of course bo different in the case of a floating bridge.) 8. The 
farm shall not be underlet or transferred to another person without the consent of the magistrate. D. ITio infraction of any 
of tho above stipulations will enable tho mngistrato immediately to cancel the lease, in which case the farmer will be liable 
to a fine at the discretion of the magistrate, not exceeding the twelfth part of his annual rent, tho same to he enforced, if not 
paid, by suit ia the civil court. Tho farmer or his servants will also bo liable to puuiahmeiit under the regulations in force, 
according to the circumstances of each case. (Signed) M. N. 


Magistrate. 

(0 (C.) 

Form of Subscription to a Copy of the above Lease by way of counterpart engagement, 

1. A. B. inhabitant of C. son of D. have perused and understood all the stipulations contained in the above lease. 
To the terms thoreiu prescribed, I give my consent, and hold mysolf bound by thorn. In evidonce thereof I hereby affix my 
signature. 1 also And security for the payment of the instalments fixed in the lease, according to the annexed bond. 

(Signed,) A. B. 

Witnesses attesting the signature Former. 


R.. 


S.. 


Farms to be 
given for one year ; 
and no two ferries 
to one person. 


Kists. 


Form of lease. 
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OF FERRIES; AND FERRY FUNDS. 


Bndpes <o be shall bo generally used, but other stipulations not inconsistent with those that are prescribed 
passage introduced according to local circumstances. The farmers of bridges should 

be bound to open the bridge free of charge at stated hours twice in each day for the 
passage of boats. Govt. Order IV. P. No. 34G9, November 5, 1850 ; and No. 4307, 
November (5, 1847. 


Rules for dis- 
bursemeut of funds 


Chief object to 
keep roads in 
repnir ; 


second, to im- 
prove chief Imes. 

Line^ to bo mar- 
ked out. 


Lstnnale * 


Worst parts to 
be ivpaircil first. 


lithe best modo 
I'jinnot 1)1 aci'oin- 
plislu'd, expedients 
to b(‘ uilopled. 


Ibnli:cs most 

impoilant. 


Musonrv works 
to be approved by 
eutrmoer befoio 
conimoncoineitt. 

CommiHeo *^0 
keep themselves in* 
formed of the stuto 
of the roods* 


3092. The government of the IVestem Provinces has laid down the following direc- 
tions for the guidance of the road committees in the disbiirseinerit of the funds committed to 
tlicir cliarge. Ruh 1. The first object should be to keep all the district roads in a fair state 
of rc'jiair during the season when trafllc is most commonly conducted along them. This is 
tli(* jirimary object for which the funds are appropriated, and till it is etlected tlierc cannot 
he any surplus for extraordinary purposes. Jiulc 2. When tlie existing district roads have 
hcen put into ordinary repair, any surplus A\hich may remain should be devoted to the 
further improvement of tlu' chief lines of coninicrcial communication. Rule .3, TJie earliest 
opportunity should he seized for sur^ejing and marking out tliese lines, and no expensive 
works should ho undertaken iijion them till the superintending engineer has approved the 
line, which it is proposed to select. When tlie reference is made to the superintending 
engineer a copy of the relercncc should be scut through the commissioner to government, 
in order to ensure early attention to tlie subject. Hale 4. When the line has been selected 
and approved for tlic formation of a metalled and fiin.^licd road, an estiinato should bo formed 
of the expense involved, and a note made of tliose parts wliicdi most need rojiair and 
improved means of transit. Rule 5. I’lie first available sur])Ius should bi' devoted to the 
improvement of tliose parts of the road, ^^luch olfer the greatest obstacles to the passage of 
vehicles, sucli as marshes, sandliills, d<*ep nullahs, or rivers ; when these obstructions have 
been removed, then it will be time to pay attention to the loss diHicult parts of the route, 
and to place tlie wliolo in a completely iinished state. Rule G. Whemever the more perfect 
and costly modes of overcoming obstructions upon a road cannot be accomplished, pallia- 
tives should bo introduced so far as means will allow. If a bridge cannot be built, a good 
ferry boat may bo provided, or tlie descents to the nullah kept in good repair, and jiGrhaps 
a paved ford be added. It must always be remembered tliat one great obstruction, left 
unreniedied, renders useless a wliole lino of most perfectly finished road, and that tliese 
obstructions are the points which require the greatest and most prompt attention. Rule 7. 
Generally speaking, the provision for briilges and drains upon a line of road is of more 
importance than raising and metalling. Rule 8. No bridge or masonry work of any size, 
costing for instance more than 100 rupees, should be commenced without the approval of 
tli(' executive officer, or superintending engineer. Rule 9. The committee will make every 
practicable exertion to keep themselves informed of the state of the roads in the district, both 
by personal observation and the reports of casual travellers. The latter may bo secured by 
keeping a hook at the sudder station which should be presented to all travellers, proceeding 
otherwise tlum by dfik, in order that they may have an opportunity of recording any 
observations they may have made on the roads over which they passed. Govt. Order W, P. 
June 5, 1844. 
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3093. In the Western Provinces a special meeting of the road and ferry fund 
committee should bo held in the latter fortnight of every August, at whicli there should be 
a general review of all that has been effected during the past season, and a careful record 
and consideration of all projects for the coining year with reference to the funds at the 
disposal of the committee. The report of this meeting should be forwarded to the com- 
missioner so as to reach him before the close of tlio month of August, and should state to 
which of the projected works its efforts ought to be directed during the approaching season ; 
and should give a general estimate of their expense and of the disbursements which will 
probably be necessary for the preservation of existing roads and works, i'lic commissioner 
is to preside at the committee of the station, where he may bo at the time resident ; and 
should lose no time in considering the merits and practicability of all the proposed under- 
takings, and in signifying his assent or otherwise, in tlio former of wliicli cases the committee 
is to proceed to the execution of them. The committee iii case of urgency may request a 
reference to government whicli the commissioner is to transmit with liis own remarks. 
The rule in paragraph 8 of the notification dated 10th February 1841* is equally applicable 
to disbursements from the one j)or cent, fund ; but the preliminary ap})roval by government 
is unnecessary in any case of outlay from that fund. Wlieuever a committee may desire to 
run a road to the boundary of its own district, it sliould communicate to the local committee 
of the neighbouring district the proposed line, and point at wliich it will touch that district, so 
that the precise direction may bo determined with a view to unite the lines ])roposed by the 
several district committees. As soon as possible after llic 1st of eacli January tlie commis- 
sioner sliould submit an annual report and sketch map, stating what may liave been effected 
and at what expense by each committee in the division during the prc\ ions year, and detailing 
the sanctioned projects for the current year and the estimated expense of each. There should 
also bo a comparative statement of the aggregate proposed outlay, and of the resources at the 
disposal of both funds. C. O. Govt. TF. P, No. 229 B, March 3, 18 J4. 


SECTION 11. 


OF TOLLS ON ROADS AND BRIDGES. 


3094. The governor of the presidency of Fort William in Bengal, and the lieutenant 
governor of the North Western provinces of Bengal, may cause such rates of toll, not 
exceeding the rates mentioned in the schedule annexed to this Act(r/), as they respectively 


(o) sensDULE, 

On every four wheeU'd carriage on springs, . . . , . . . . .... 

On every two wheeled carriage on springs (except native hackeries,) . . . . . . . . 

i On every native hackery on springs, . . . . . . , . .... 

On every four wheeled carriage without springs, . . • • . . .... 

On every two wheeled carriage without springs, . . . . . . . . .... 

On every cart and hackery not on springs, and having wheels of less diameter than three feet six 
inches and tires less in breadth than three inches, . . . . . . .... 

7 H 


2 rupees. 

1 rupee. 

2 annas. 
G annas. 
4 annas. 

8 annus. 


Special annual 
meeting of com- 
mittee. 


Report to be vent 
to cominissioiier. 


Committee ino^ 
refer to goxerii- 
iiient. 

^ Ucc para. 


If proposed road 
would go be^ond 
tne district. 


Annual report 
of commissioner. 


Local govern- 
ments to fix the 
rate of tolls on 
roads and bnilge^ 
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Tx‘vy of toll by 
bcizure and sale. 


'i roops, military 
stores, and polico 
ortirer*^, exempt. 


Police officers to 
assist toll collec- 
tors. 


Pnnishment for 
unlawfully Icv^iuj? 
toll or excess of 
toll. 


think fit, to be levied upon any road or bridge which has been, or shall hereafter be, made 
or repaired at the expense of the government ; and may place the collection of such tolls 
under the management of such persons as may appear to them [iroper : and all persons 
employed in the management and collection of such tolls shall be liable to the same responsi- 
bilities, as would belong to them, if employed in the collection of the land revenue. 
Act VIII. 1851, sect. 2. 

3095. In case of non-payment of any such toll on demand, the officers appointed to 
collect the same i\yiy seize any of the carriages or animals on which it is chargeable, or any 
part of theij* burden of sufficient value to defray the toll ; and, if any toll remains undis- 
charged for twenty-four liours, with the cost arising from such seizure, the case shall bo 
brought before the officer appointed to superintend the collection of the said toll, who may sell 
the jiroperty seized for discharge of the toll, and all expenses occasioned by such non-pay- 
ment, seizure, and sale, and cause any balance that may remain to be returned, on demand, to 
the owner of tlie property ; and the said officer, on receipt of the property, shall forthwith 
issue a notice that, at noon of the next day, exclusive of Sunday, or any close holiday, he 
will sell the property by auction. IVovided that if, at any time before the sale has actually 
begun, the jierson whose property has been seized shall tender the amount of all the 
expenccs incurred, and of double the toll payable by him, the said officer shall forthwith 
release the property seized. Act VIII. 1851, sect. 3. 

309G. No tolls shall bo paid for the passage of troops and military stores and equi- 
pages on their march, or of police officers on duty, or of any person or property in their 
custody ; but no other exemption from payment of the tolls levied under this Act shall be 
allowed. Act VIll. 1851, sect. 4. 

3097. All police officers shall be bound to assist the toll collectors, when required, in 
the execution of this Act ; and, for that purpose, shall have the same power which they 
liavc in the exercise of their common police duties. Act Vlll. 1851, sect. 5. 

3098. Every ])crs()n, other than the persons appointed to collect the tolls 
under this Act, wlio shall levy or demand any toll on any public road or 


On every carl and hackery not on springs and not having wheels of less diameter than three foot six 


inches, and tires less in breadth than three inches, 

.. 

. . 


2 annas. 

Uuifaloos or bullocks per head, 




G pie. 

On every elephant, 

. . 

.. 


1 rupee. 

On every camel, 


. . 


4 annas. 

On every horse, 


.. 


1 anna. 

On every tattoo, 




G pie, 

On c\cry score of sheep or goats, 

.. 



2 annas. 

On every herd of swine per hundred, 

.. 



4 annas. 

On every mule. 




8 pie. 

On every ass, . . • . • . • . 


.. 


2 pie. 

On every palanquin or tonjon with bearers, 

. • 

.. 


1 rupee. 

On every palna or small native palanquin with bearers, 

.. 



4 annas. 

On every native dooly with bearers, 


.. 


2 annas. 

On every person carrying a load for hire, 

.. 


.... 

2 pie. 

X« B. Animals drawing any vehicle for which toll can bo demanded are not to be also charged with toll. 


1 
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bridge, or for passing through any bazar situated thereon, and also every person 
who shall unlawfully and extortionately demand, or take any other, or higher, toll than the 
lawful toll, or under colour of this Act seize or sell any property, knowing such seizure or 
sale to bo unlawful, or in any manner unlawfully extort money, or any valuable thing from 
any person under color of this Act shall bo liable, on conviction before a magistrate, to 
imprisonment for any term not exceeding six calendar montlis, or to fine not exceeding two 
hundred rupees, any part of which fine may be awarded by the magistrate to the person 
aggrieved : but this remedy shall not be deemed to bar, or alfect, his right to have redress 
by suit in the civil court of the zillah. Act VIII. 1851, sect, 6. 

3099. A table of the tolls authorized to bo taken at any toll-gate or station sliall 
be put up in a conspicuous place near such gate or station legibly written or printed in 
English words and figures, and also in those of the vernacular language of the district ; to 
which shall be annexed, written or jndnted in like manner, a btatemeiit of the penalties for 
I’efusing to pay the tolls and for taking any unlawful toll. Act VIII. 1851, sect. 7. 

3100. The tolls, levied under this Act, shall be deemed public revenue; but the 
net proceeds thereof sliall be applied wholly to the construction, repair, and maintenance 
of roads and bridges within the presidency in which they are levied. Act VIIL 1851, 
sect. 8. 


CHArTER IL 

OF LOCAL IMPROVEMENTS. 


SECTION I. 

OF LOCAL AGENCIES. 

3101. The general superintendence of all lands granted for the support of mosques, 
Hindu temples, colleges, and for other pious and beneficial purposes ; and of all public 
buildings, such as bridges, sarais, kutras, and other edifices ; is vested in the boards of 
revenue. Reg. XIX. 1810, sect. 2. 

3102. It is the duty of those boards to take care that all endowments made for 
the maintenance of establishments of the above description are duly appropriated to the 
purpose for which they were destined by the government or individual by whom such 
endowments were granted. In like manner it is the duty of those boards to provide, 
with the sanction of government, for the due repair and maintenance of all public 
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edifices(a), which have been erected at the expense of either the former or present government 
or of individuals ; and which either at present are or can conveniently be rendered conducive 
to the convcnienco of the community. Reg. XIX. 1810, sect. 3. 

3103. In those cases however in which any of the buildings in question have fallen 
to decay, and cannot from that or other causes be conveniently repaired, or are not calcu- 
lated, if repaired, to afford any material accommodation to the public, the boards are 
to recommend that they be sold on the public account, or otherwise disposed of, as may 
appear most expedient. Reg. XIX. 1810, sect. 4. 

3104. Under the foregoing rules it is of course incumbent on those boards to prevent 
any lands, which have been granted for the support of establishments of the above decrip- 
tion, from being converted to the private use of individuals, or appropriated in any 
other mode contrary to the intent and will of the donor : and likewise to prevent all 
public edifices from being usurped by individuals, and falling into the possession and 
exclusive use of private persons. Reg. XIX. 1810. sect. 5. 

3105. Whenever the boards of revenue arc of opinion that any of the above-mentioned 
edifices [i. r. mosques, Hindu temples, colleges, and other buildings appropriated to pious 
and beneficial purposes] require repair, tlif*y are to obtain the necessary estimates of tho 
cxf)ensc required for the execution of the work, and forward them to government for its 
api)roval. Reg. XIX. 1810, sect. 6. 

310fi. Tho general superintendence of all naziil property or escheats is likewise 
vested in the boards of revenue, -who are to inform themselves fully, through the channel 
liereafter mentioned, of all property of that description, and to report to government whether 
it should in their opinion be sold on the public account, or in what other mode it should bo 
disposed of. Reg. XIX. 1810, sect. 7. 

3107. The commissioners of revenue arc to exercise the powers vested in the board 
of revenue in regard to the general superintendence of nazul property or escheats, subject 
to the authority of the hoard, wlio arc to inform themselves of all property of that 
description by means of the local commissioner, and to report to government, whether it 
should, in their opinion, be sold on account of government, or otherwise disposed of. The 
general superintendence of all lands granted for pious or beneficial purposes, and of the 
public edifices specified above, is in like manner vested in the commissioners, to whose 
immediate orders and control the local agents are to be subject. Rules of practice for com- 
missioners of revenue. Nos. 49 and 50. 

3108. To enable the boards of revenue tho better to carry into eflPect the duties 
entrusted to them by this regulation, local agents are appointed in each zillah, subject to the 
authority, control, and orders of those boards respectively. Reg. XIX 1810, sect. 8. 

(a) *‘Tho general siiiiorintendenoe of all lands assigned as endowments for the maintenance of bridges, sarais, and 
kutras, shaU remain as heretofore vested in the board of revenue and board of commissioners ; but such parts of Reg, XIX. 
1810, as require that those boards should provide, with the sanction of government, for the duo repair of public edifices of this 
description, arc hcroliy rescinded.” Reg. XVII, 18l6, sect. 16. They are now placed under the control of the superinten- 
dents of polico ; see paras : 8120 et seq. 
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3109. The collector of the zillah is ex-officio one of those agents, with whom the 
government is to unite such other persons, whether members of the public services, or other- 
wise, as may from time to time be judged expedient Reg. XIX. 1810, sect 9. Act XXXVIII. 
1837. 

3110. By order of government all magistrates are ex-officio members of local agencies. 
C. 0. Sup. Pol. L. P. No. 9 of 1841. 

3111. In cases in which it becomes necessary, under these provisions, to institute an 
investigation into the appropriation of the funds assigned for the support of public institu- 
tions, the local agents are authorized, if it appears expedient, to convene a committee of 
natives of respectability, willing to undertake the duty, and of the proper persuasion accord- 
ing to the nature of the institution or endowment to which the inquiry lias reference, to 
conduct the investigation under their superintendence and control. They are further compe- 
tent to exercise their discretion in employing tlie agency, or availing tlieinsclvcs of the aid, 
of respectable natives, whom they find willing to assist in the general administration of the 
functions committed to them, and to determine the nature and extent of the interference 
which such persons are to exercise. C. 0. S. B. R. L, P. No. 52, February 4, 1820. 

3112. Under the above provisions, it is of course the duty of the agents to obtain full 
information from the public records, and by personal inquiries, respecting all endowments, 
establishments, and buildings of the nature of those above described, and of all nazul 
property and escheats ; and to report to the commissioner any instances in which they liave 
reason to believe that the lands or buildings are improperly appropriated ; being in all cases 
careful not to infringe any private rights, or to occasion unnecessary trouble or vexation to 
individuals, Reg. XIX. 1810, sect, 10, 

3113. Officers of government arc not to interfere with endowments for the mainte- 
nance of institutions purely religious without an application from the heads of the community 
connected with or interested in the institutions, C. 0. S. B. R. L. P, No. 497, November 
6, 1838. 

3114. The agents were required to ascertain and report the names, together with other 
particulars, of the (then) present trustees, managers, or superintendents of the several in- 
stitutions, foundations, or establishments above described ; whether under the designation of 
mutawalli or any other ; and by whom and under what authority appointed or elected ; 
and whether in conformity to the special provisions of the original endowment and appro- 
priation by the founder, or under any general rule or maxim applicable to such institutions 
and foundations. Reg. XIX. 1810, sect 11. 

3115. The local agents are to report all vacancies and casualties which occur, with full 
information of all circumstances, to enable the commissioner and board to judge of the 
pretensions of the person or persons claiming the trust ; particularly whether the succession 
has been heretofore by inheritance in the line of descent ; or whether the successor has been 
in former instances elected, and by whom ; or whether he has been nominated by the founder, 
or his heir or representative, or by any other individual patron of the foundation, or by any 

7 1 
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officer or representative of government, of directly by the government itself. Reg. XIX. 
1810, sect 12. 

3116. In those cases in which the nomination has usually rested with the present or 
former government, or with a public officer, or of right appertains to government in conse- 
quence of no private person being competent and entitled to make sufficient provision for the 
succession to the trust and management, it is the duty of the local agents to propose, for the 
ajiproval and confirmation of the superior autliorities, a fit person or persons for the charge 
of trustee or manager and superintendent, duly attending to the qualifications of the person 
selected, and to any special provisions of the original endowment and foundation, and to the 
general rules and known usages of the country applicable to such cases. Reg. XIX. 1810, 
sect. 13. 

3117. On the receipt of the report and information required above, the board of 
revenue is either to appoint the person or persons nominated for their approval ; or is to make 
such other provision for the trust, superintendence, and management, as may be right and fit 
with reference to the nature and conditions of the endowment ; having previously called for 
any requisite further information from the local agents. Reg. XIX. 1810, sect. 14. 

3118. Nothing contained in this regulation is to be construed to preclude any indi- 
vidual, who conceives that ho has just grounds of complaint on account of any orders 
which are passed by any of the above-mentioned authorities, with respect to the appro- 
priation of any lands or buildings of the nature of those above described, from suing in 
the mode and form prescribed by the regulations, where government or public officers 
are parties; or under the general provisions of the regulations, if the suit is brought 
against a competitor, or other private person ; for the recovery thereof in the regular course 
of law, or for compensation in damages for any loss or injury supposed to have been unduly 
sustained by him. Reg. XIX. 1810, sect. 15. 

3119. It is to be clearly understood that the object of this regulation is solely to 
provide for the due appropriation of lands granted for public purposes agreeably to the 
intent of the grantor, and not to resume any part of the produce of them for the benefit 
of government. In like manner it is fully intended that all buildings erected by the former 
or present government, or by individuals for the convenience of the public, should be ex- 
clusively appropriated to that purpose, with the exception of such as have fallen to decay 
and cannot from that, or any other cause be, conveniently repaired, or which under existing 
circumstances can no longer contribute to the accommodation of the community. Reg. XIX- 
1810, sect. 16. 
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SECTION II. 

OP PUBLIC WORKS. 


3120. The superintendents of police are to exercise a general control over the public 
roads, bridges, sarais, and kutras, within the limits of their respective jurisdictions. 
Reg. XVIL 1816, sect 17, cl. 1. 

3121. Whenever the local magistrates are of opinion that any works of the descrip- 
tion specified in the preceding clause are necessary in the cities or zillahs subject to their 
authority, they are to communicate their sentiments upon the subject to the superintendent 
of police, instead of addressing themselves directly to government Keg. XVIL 1816, 
sect. 17, cl. 2. 

3122. On receipt of communications of the description above-mentioned, the superin- 
tendents of police are to consider not merely the local advantages which may attend the 
proposed works, but likewise their tendency to facilitate the communication between the 
several districts, and their general utility, whether in the promotion of the commercial or 
common interests of the country at large. Reg. XVIL 1816, sect. 17, cl. 3. 

3123. The superintendents of police are likewise to ascertain how far the labor of 
the convicts confined in the several districts, within their respective jurisdictions, can be 
employed in the execution of the proposed works without withdrawing them from other 
works of equal or greater utility. Reg. XVIL 1816, sect. 17, cl. 4. 

3124. The magistrates are to furnish the superintendents of police with such informa- 
tion as is required by such officers in regard to the employment of the convicts and the 
state of the public works. Reg. XVIL 1816, sect. 17, cl. 5. 

3125. Whenever it is necessary, under the orders of government, to collect any 
number of convicts together for the execution of public works, and such convicts cannot 
be supplied from the sudder station of the district in which their services are required, the 
superintendents of police are to make application to government, stating tho number of 
prisoners required, the work on which it is proposed that they should be employed, and the 
districts from which in their opinion they can be most conveniently supplied ; and the 
government is to determine on the expediency of the removal of the convicts, and to issue 
such instructions on the subject to tho local magistrates as are deemed proper. Reg. XVIL 
1816, sect. 18. 

3126. In cases in which the superintendents of police are of opinion, whether on con- 
sideration of reports from the local magistrates, or from otheii sources of information, that 
any public works, of the description specified above, should bo undertaken at the expense 
of government, they are to ascertain from the local authorities, aud as far as practicable 
from professional persons, the expense to which government would be subject in tho execu- 
tion of the proposed works, and are to submit a full and comprehensive report on the 
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subject to government, containing the necessary information in regard to the utility of 
the work, togetlier with an estimate of the probable expense attending its execution. 
Reg. XVII. 1816, sect. 19, cl. 1. 


statinp what funds 3127. In submitting reports of the above description, the superintendents of police aro 
buch%^ 08 es?*^ careful to ascertain whether any means can be devised for defraying the expense of 

the proposed works otherwise than from the general funds of government ; and they are 
Expensive works to refrain from recommending any expensive undertakings, except in cases which promise 
nicudeii unless to bo attended With more than ordinary convenience and advantage. Reg. XVII. 1816, 

specially useful. 

^ sect 19, cl. 2. 


System forth. 3128. The government of Bengal, under date the 23rd March 1854, sanctioned the 

proservution and 

innintennnce of adoption of the following systcm for the preservation and maintenance in good repair of 

in Bengal. uH fair-wcathcr roads in Bengal. Immediately after the rains, such roads are to be placed in 

order, and from time to time as required, and after rain, they are to be kept in order ; the bill 
being presented at the end of the season, with a certillcate from the government officers who 
have had the best opportunity of judging of the condition in which the roads have been main^ 
tained, — the expenditure being fixed wdthin a certain sum per mile. This sum, which, 
according to the climate, the dimensions of the road, the nature of the soil, and extent of 
traffic, will vary from 30 to 50 and even to 100 rupees per mile, should be well ascertained 
for sanction by government, an advance being made at the end of every rainy season, to 
enable the officers in charge to place the road in order without delay ; any saving on the 
amount being paid back at the season’s end, and a receipt of the collector appended to 
the bill. This system may with advantage be carried out for all the fair-weather roads in 
Bengal. C. O. Board of Revenue No. 12, April 7, 1854. 

Presorvation of 3129. In the Western provinces, magistrates within whose jurisdiction there may 

ancient structures, ancient structures of marked interest and beauty, which, by timely care and at a 

moderate expense, may yet be protected from decay, are to bring from time to time to the 
early ’notice of government any apparent necessity for the adoption of measures wdth a 
view to guard them from destruction. There must of course be a limited selection of 
objects of this nature. Government Order, W. P, No. 213A, December 7, 1853. 


SECTION III. 

OF THE ACQUISITION OF LAND FOR PUBLIC PURPOSES. 
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3130. Whenever it appears to the local government that any land is required to be 
taken by government at the public expense for a public purpose, a declaration shall be made 
to that effect under the signature of a secretary to the government, or of some officer duly 
authorized to certify the orders of the government, and such declaration shall be conclusive 
evidence that the purpose for which the land is needed is a public purpose ; and, after making 
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such declaration, the government may take any such land in the manner hereinafter provided. 
Act VI. 1857, sect. 2. 


3131. Whenever any land shall have been declared to bo so required for a public pur- 
pose, the government shall direct the collector of the district, or some other officer specially 
appointed in that behalf, to take order for the acquisition of the land in the manner herein- 
after provided. Act VI. 1857, sect. 3. 
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3132. The collector or other officer shall thereupon cause the land to bo marked 
out and measured, and a plan to be made of the same. After the land has been so 
marked out and measured, he shall cause a notice to be affived in some conspicuous place 
upon the land, and published by proclamation in the neiglibourinfjj bazars and villages, to 
tlie effect tliat the land is about to bo taken by governmont for a public purpose ; and sliall 
also give notice to the same effect to the occupier (if any) of such land, and to all such 
persons known or believed to be interested therein or to be entitled by section 38 of this 
Act to act for persons so interested as shall reside or have agents within the collec- 
torate or other revenue district in which the land is situate, by serving such notice on such 
jjcrsons or their agents. Such notice shall contain a citation calling on all persons interested 
in tlie land to appear personally or by agent at a time and place therein mentioned, such 
time not being less than fifteen days after the date of publication of the notice, and to state 
the nature of their interests in tlie land, and the amount and particulars of their claims to 
compensation for the same. Act VI. 1857, sect. 4. 
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3133. On the day fixed, tlie collector or other officer shall proceed to enquire summarily 
into the value of the land and the amount of compensation to be awarded : and, if he 
and all the persons interested who liavc attended in pursuance of tlie notice agree as to the 
amount of compensation to bo allowed, shall make an award for tlie same ; and if the said 
jiersons agree also in the apportionment of the compensation, hucli ap[>ortioiiineiit shall be 
specified in the award. The award shall be final and conclusive in regard to the value of 
the land and the amount of compensation for the same ; an»l also in regard to the apportion- 
ment (if any) of the compensation among tlio ])ersons who have agreed thereto. The 
collector or other officer may, if no claimant shall attend pursuant to tlie notice, or if lie 
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shall think fit for any other cause, postpone the enquiry to a day to be fixed by him and cuqmry^^^^ 
notified in tlie manner provided in tlie preceding section. Act VI. 1857, sect. 5. 


3134. When the collector or other officer proceeds to make tlie enquiry as aforesaid, 
whether on the day originally fixed for the enquirv or on the day to whicli the enquiry may 
have been postponed, if no claimant shall attend, or if the said collector or other officer shall be 
unable to agree with tlie persons interested nnIio have attended in jmrsuance of tlie notice as to 
the amount of compensation to be allowed, the matter shall be referred to the determination 
of arbitrators to be appointed in the manner hereinafter pro\idcd. Act VI. 1857, sect. 6. 
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3135. If upon the said enquiry any question arise respecting the title to the land or 
any rights or interests therein, between two or more persons making conflicting claims in 
respect thereof, the person deemed by the collector or other officer to bo in possession as 
owner, or in receipt of the rents as being entitled thereto, shall, for tlie purpose only of 
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taking such measures as may be necessary for fixing the value of the land and the amount 
of compensation to be allowed for the same, be held as between such persons to bo the per- 
son interested in tlie land. Act VI. 1857, sect. 7. 

3136. When the collector or other officer has made an award or directed a reference 
to arbitration, he may take immediate possession of the land which shall thenceforward bo 
vested absolutely in the government, free from all other estates, rights, titles, and interests. 
Act VI. 1857, sect. 8. 

3137. If the collector or other officer is opposed or impeded in taking possession of 
such land, he shall apply to the magistrate who shall enforce the surrender of the land. 
Act VI, 1857, sect. 9. 

3138. When any case is referred to arbitration, the collector or other officer, and 
the person interested in the land, shall, unless they concur in the appointment of a single 
arbitrator, eacli appoint one arbitrator ; if there be several persons having a joint interest 
in the land, and they cannot agree in the appointment of an arbitrator, such disagreement 
shall be deemed a refusal to appoint within the meaning of the next following section. 
Act VI. 1857, sect. 10, cl. 1. 

3139. If there be several persons having distinct and separate interests in the land, 
and they cannot agree in the ap])ointincnt of an arbitrator on their behalf, it sliall be com- 
petent to the collector or other officer (subject to the orders of the commissioner or other 
superior revenue authority) to i*efer the question of the compensation to be allowed for each 
of such distinct and separate interests to a separate arbitration, or to select any one of tlio 
jiersons interested whose interest appears to him to qualify such pei\son to represent the 
others ; and the j)erson so selected shall appoint an arbitrator on behalf of all the persons 
interested. Act VI. 1857, sect, 10, cl. 2. 


Appointment 3140. In cvcry ca^^e the appointment sliall be in writing, and neither of the parties to 

. mnot bo revoked arbitration shall have power to revoke the same without the consent of the other. 

willniut consent. * 

Act VI. 1857, sect. 10. 
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3141. If no claimant shall have attended, or if the jtersons interested in the matter 
ill dispute or authorized to act in tliat behalf, refuse or neglect for the period of fifteen days 
to appoint an arbitrator, then a single arbitrator aj)pointed by tlie collector or other officer 
shall arbitrate the matter. Provided that the person so appointed shall not be an officer of 
goveriimeiit. Act VI. 1857, sect. 11. 


Appointment of a 3142, Wlicii more than one arbitrator shall be appointed, the arbitrators shall, before 
they enter upon the matter referred to them, noinhiate and appoint by writing a third 
person to act with them as arbitrator ; and in case the arbitrators shall neglect to api>oint 
Mich third person for a period of one week after having been required to do so, the collec- 
tor or other officer shall appoint a third arbitrator. Act VL 1837, sect 12. 


Arbitrator refu**- 3143. If any person, on being appointed an arbitrator, shall refuse to act, or, after 
L^ipabio accepting the appointment, shall die or become incapable of acting, another person shall be 

appointed in his stead, in the same manner in which the fiji’st person was appointed. 
Act VL 1857, sect 13. 
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3144. When the amount of compensation is referred to arbitration, it shall be com- 
petent'to the collector or other officer, with the written consent of all the persons interested, 
to require the arbitrators to determine the proportions in which all such persons are entitled 
to share in the amount awarded. Act VI. 1857, sect 14. 

3145. When the collector or other officer and the persons interested in the land agree 
as to the amount of compensation, or when such amount shall have been settled by arbitra- 
tion, if any dispute shall arise as to the apportionment of the same or any part thereof, it 
shall be competent to the collector or other officer, with the written consent of all persons 
interested in the matter in dispute, to refer tho same to arbitration. If the parties cannot 
agree with respect to the nomination of the arbitrators, or if the persons nominated by them 
shall refuse to accept the arbitration, or, having accepted it, shall refuse to act, and the par- 
ties are desirous that the nomination shall be made hy the collector or other officer, he shall 
appoint some proper person or persons to arbitrate the matter. The provisions of this Act 
relating to arbitrators appointed under sections 10 and 11 and to the ])rocecdings of such 
arbitrators shall be api)licablo to persons aj)pointed arbitrators under this section. Act VI. 
1857, sect. 15. 

3146. After the arbitrators have accepted tho appointment, tlie collector or other 
officer shall be competent to exercise towards them such powers and authority for securing 
their attendance and the due completion of their award, as the collector may legally exorcise 
towards witnesses summoned before him when acting judicially for the purpose of compelling 
tliem to attend and give evidence. Act VI. 1857, sect. 16. 

3147. If no award bo made within a period to be fixed for that ])urposc by the col- 
lector or other officer, he may order that the matter shall be referred to another arbitrator 
or other arbitrators to bo chosen in tlie same manner and subject to tlic same rules as 
tlie first. Act VI. 1857, sect. 17. 

3148. The collector or other officer shall furnish to the arbitrators, or so far as may 
1)0 in his power procure lor tliein, any information which his records or tliose of any public 
department may afford connected with tlje subject of enquiry. He shall, on the application 
of the arbitrators, summon any witnesses whom the arbitrators may call for and whom the 
parties may not be able to produce before them without such process, and require the per- 
sons so summoned to bring and produce before them all such books, papers, deeds, writings, 
maps, and plans, as they shall require. Persons so summoned shall be subject to all the 
provisions of the laws in force regarding persons summoned as ^\it^esses before the collec- 
tor when acting judicially. Act VI. 1857, sect. 18. 

3149. Every witness examined before the arbitrators shall be examined upon oath or 
affirmation to be administered by or made before the said arbitrators. Act VI. 1857, sect 19. 

3150. On tho close of the enquiry, tho arbitrators or a majority of them shall deliver 
a full and complete award in respect of tho matter referred to them, and shall therein specify 
(as the nature of the case may require) the amount and particulars of compensation awarded 
by them, tho persons entitled to compensation, and the proportions in wliich they arc so 
entitled. Act VI. 1857, sect. 20. 
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3151. Tho arbitrators on making their award shall be entitled to reasonable fees for 
their services, the amount of which shall be fixed by the collector or other officer subject to 
tho orders of the commissioner or other superior revenue authority. Act VI. 1857, sect. 21. 

3152. The award shall declare the costs of the arbitration and by whom and in 
wliat proportion they shall bo paid. All costs, including the fees of the arbitrators, in- 
curred fur the purpose only of determining the amount of compensation to be allowed for 
the land, shall bo charged to the government, unless the arbitrators shall award as com- 
])ensation the same or a less sum than shall have been offered by tho collector or other 
officer, in which case each party shall bear his own costs so incurred and shall also pay a 
moiety of the fees of tho arbitrators. Costs incurred for determining the apportionment 
of' the compensation among the persons interested shall be paid by such persons in such 
proportions as the arbitrators shall direct. Act VI. 1857, sect. 22. 

3153. The proceedings of the arbitration sliall be deposited in tho office of the 
collector or other officer ; and every person interested therein shall bo entitled to a copy 
of the award on plain paper under the seal and signature of the collector or other officer, 
Avhich copy shall he j)rimd facie evidence thereof. Act VI. 1857, sect. 23. 

3154. When any land is taken under fho provisions of this Act, the amount of 
conij)ensation to be awarded shall include any damage wliicli may be sustained by any of 
tho persons interested therein in respect of any adjoining land held therewith. Act VI. 
1857, sect. 2i. 

3155. If any compensation beyond the value of the land* bo awarded oil account of 
any damage which may be sustained by any person interested in the land, the award shall 
specii'y the value of the land and tho amount of such damage separately, and also the naino 
of the person to whom compensation for damage is awarded. Act VI. 1857, sect. 25. 

3156. When any land taken under this Act forms part of an estate paying revenue 
to government, tho award shall specify the net rent of the land including the government 
revenue, and the computed value of sucli rent : and it shall bo at the discretion of tlio 
revenue authorities either to pay over the whole of such value to the owner of the estate 
on the condition of his continuing to pay the jutnma thereof without abatement ; or to 
determine what proportion of the net rent shall be allowed as a remission of revenue, in 
whicli case a deduction shall be made from the said value proportionate to the value of such 
remission. Act VI. 1857, sect. 26. 

3157. When the amount of compensation to be paid for land taken under the 
provisions of this Act is determined by tho award of the collector or other officer under 
s(‘ction 5, he shall pay the amount awarded at the time when possession is taken of the 
land oil account of government. When tho compensation is determined by the award of 
arbitrators under section 20, the collector or other officer shall pay the amount awarded 
witli interest at the rate of 6 per centum per annum from the time when possession was taken 
of the land on account of government. Act VI. 1857, sect. 27. 

3158. Except as provided in the next following section, payment of the com- 
pensation shall be made, according to the award, to the persons named therein. Provided 
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always that nothing in this Act contained sliall affect the liability of any person who may 
receive the compensation awarded for any land or any portion of such compensation to pay 
the same to the person lawfully entitled thereto. Act VI. 1857, sect. 28. 

3159. If tliere exist any ground which, in the judgment of the collector or other 
officer, renders it improper to make immediate payment of tlie compensation, or of any 
portion thereof, to any of the persons having or claiming any interest in the land or 
in the compensation awarded in respect tliereof, the amount, or such portion of the 
amount as he may deem sufficient, shall be invested in government securities, and hold in 
deposit until an order of court shall be obtained for the ])aMnent tliereof. Such order 
shall bo obtained in the court which would have had jurisdiction in respect of the land 
taken. Act VI. 1857, sect. 29. 

31 GO. If the land taken be within the local limits of any of hor majesty’s supreme 
courts of judicature, and the amount of compensation a^^ arded do not exceed five hundred 
rupees, the order may bo nuulo by the court of small causes. Act VI. 1857, sect. 30. 

3161. No award of arbitrators made in accordance with the pr()\ isions of this Act, shall 
be liable to be reversed or altered, except by the decision of a ci\il court on the ground of 
corruption or misconduct of the arbitrators. In case the award slnill be so reversed, the 
matter shall be referred to another arbitrator or other arbitrators to bo appointed in tlio 
same manner as the first. All suits to set aside an award under this Act shall be instituted 
within three months from the date of the aw'urd. Act VI. 1857, sect. 31. 

3162. The provisions of this Act shall not be ])ut in force for tlie purpose of acquiring 
a part only of any house or other building or manufactory, if the owner desiro that the whole 
of such house, building, or manufactory shall be taken. Act VI. 185V, sect. 32. 

3163. Whenever any land is needed for a road, canal, railway, or the like, and the 
local government makes the declaration provided in section 2, it shall not be necessary to 
specify the extent, limits, or position of the land, but it sliall be sufficient to declare the 
general direction of the line of the work and the average breaJtli of the land required 
for the same. Act VI. 1857, sect, 33. 

3164. When declaration has been made under the provisons of section 2 of this 
Act, the collector or other officer may authorize any person, w itli his servants and work- 
men, to enter upon the land for the jiurpose of making a survey tliereof ; and in tlio case 
of a road, canal, or railway, to set out the intended line thereof, and to mark such lino by 
cutting a trench or placing land-marks ; and where otherwise the survey cannot bo com- 
pleted, and the lino marked, to cut down and clear away any part of any jungle or tope of 
trees in the direction of tho intended line. Provided that no person shall enter into any 
house or building or upon the curtilage of any house or any enclosed garden (unless with 
the consent of the occupier thereof) without previously giving the said occupier twenty-four 
hours’ notice of his intention to do so. Act VI. 1857, sect 34. 

3165. It shall be tho duty of the collector or other officer to take account of all 
necessary damage done as aforesaid, and forthwith to offer payment for tho same to tho 
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persons interested. In case the offer is not accepted, the damage shall be allowed for in 
the compensation to be awarded. Act VI. 1857, sect. 35. 


Obstruction to 
setting out Uue of 
vrorks, See, 


3166. Whoever wilfully obstructs any person in lawfully setting out the line of any 
road, canal, or railway, or wilfully destroys, damages, or displaces any landmark, or effaces 
or fills any trench intended to mark such line, shall, on conviction, be liable to bo impri- 
soned fur any term not exceeding six months, or to fine not exceeding two hundred rupees, or 
to both. Act VI. 1857, sect. 36. 


Tomporary occu- 
lotion of adjacent 


Compensation 
for tc'Jiiporury oc- 
cupatiuu. 


3167. The powers of this Act shall extend, in the case of any road, canal, or railway, 
to authorize the temporary occupation of any land not more than one hundred yards 
from the centre line of the road, canal, or railway, as marked on the ground, for taking 
earth or other materials for making or repairing the road, canal, or railway, or for depo- 
siting thereon superfluous earth or other materials, or erecting temporary buildings and 
workshops thereon, and of any land which may be needed for malving temporary roads 
from any public road to the intended line of railway. And for the temporary occupation of 
any such land, and for any permanent damage done by such occupation and use of the 
land, including the full value of all clay, stone, gravel, sand, and other materials talcen 
thence, compensation shall bo paid to and among all persons having an interest therein, to 
be ascertained, in case of disagreement, in the same manner as compensation for land 
permanently taken. Act VI. 1857, sect 37. 


Trustees, com- 
mittees of lunatics, 
^c. empowered to 
act. 


3168. In any proceedings under this Act the following persons shall bo deemed 
persons entitled to act as and to tlic extent lieroinaftor provided (that is to say)— A trustee or 
trustees for other persons beneficially interested shall in all cases be deemed the 
person or persons entitled to act with reference to any such proceedings, and that to tho 
same extent as the persons beneficially interested could have acted if free from disability. A 
married woman, in cases to which the English law is applicable, shall be deemed the person 
so entitled to act, and, whether of full ago or not, to tho saino extent as if she were un- 
married and of full age. The guardians of minors and the committees of lunatics or 
idiots shall be deemed respectively the j)ersons so entitled to act to the same extent as tlie 
minors, lunatics, or idiots themselves, if Ircc from disability, could have acted. Act VI. 
1857, sect 38. 


Interpretation of 3169. Tho following words and expressions in this Act shall havo the several mean- 
ings hereby assigned to them, unless there be something cither in the subject or context 
local government, repugnant to such construction (that is to say) — The words " the local government’^ shall 
mean the person or persons for tho time being immediately administering the executive 
government of that portion of the territories in the possession and under the government 
of tho East India Company in which the land in question is situate ; and shall include 
any chief commissioner or other chief civil officer of a province whom tho governor 
general in council may authorize to exercise tho powers vested by this Act in the local 
land, government The word “ land” shall extend to tenements and hereditaments of any 

tenure, and all houses, buildings, trees, or appurtenances thereupon, as well as land. 



BOOK III, CHAPTKE II. — SECTION HI. — ACQUISITION OF LAND. 


615 


The expression person interested in the land” shall include all persons interested in the 
land either for life or for years, or in remainder, reversion, or succession, and all mortgagees, 
lease-holders, or tenants, not being tenants by the month or at will, of such land. W ords 
importing the singular number only shall include the j)lura], and words imj^orting the 
plural number only shall include the singular. Words importing the masculine gender 
only shall include females. The word person” shall include a corporation. Act VI. 1857, 
sect. 39. 


SECTION IV. 

OF MUNICIPAL COMMISSIONERS. 

3170. If it shall appear to tlie governor, or governor in council, or lieutenant governor, 
of any presidency or place within the territories under the government of the East India 
Company, that the inhabitants of any town or suburb, not within the towns of Calcutta, 
Madras, or Bombay, are desirous of making better provision for making, ro[)alring, cleaning, 
lighting, or watching, any public streets, roads, drains, or tanks, or for the prevention of 
nuisances, or for improving the said town or suburb in any other manner, the said governor? 
or governor in council, or lieutenant governor, may order this Act to be put in force within 
such town or suburb. Act XXVI. 1850, sect 2. 

3171. Whenever any application shall be made to the government for putting this 
Act in force in any town or suburb, notice tliercof shall be given in the government ga- 
zette of the presidency, or place, and also by proclamation within such town or suburb, 
setting forth the purposes of the application, and giving reasonablo time for all inhabitants of 
such town or suburb, who are so minded, to declare themselves for or against the adoption 
of this Act therein for such purposes or any of them. Act XXVI. 1850, sect. 3. 

3172. The governor, or governor in council, or lieutenant governor, shall take all 
such declarations into due consideration, and, after the time allowed for receiving the same, 
shall make a final order, which shall be published in the government gazette, and also notified 
by proclamation within such town or suburb, to the effect that the application appears, or 
does not appear, to be according to the wishes of the inhabitants, either wholly, or in respect 
to one or more of the purposes in respect of which it is made; and if the whole or any part 
of it shall appear to be according to the wishes of the inhabitants, then that this Act shall be 
thenceforth in force in such town or suburb, for such purposes only as shall bo mentioned 
in the order. Act XXVI. 1850, sect 4. 

3173. Whenever any such order shall bo made and published as aforesaid, this Act 
shall come into forco within the said town or suburb, for such purposes as are mentioned in 
the order ; and the making and publication of the said order shall bo conclusive evidence that 
the provisions of this Act have been complied with, and that it is thenceforth in forco within 
the said town or suburb, for such purposes as are mentioned in the order. Act XXVL 
1850, sect. 5. 
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3174. • Whenever this Act shall come into force in any town or suburb, the governor, 
or governor in council, or lieutenant governor, shall appoint tho magistrate and such 
number of the inhabitants thereof as to him shall appear necessary, to be commissioners 
for putting tlic Act in force, and shall give authority to them to prepare rules for more 
effectually accomplishing the purposes for which they are appointed ; which rules, when 
approved by tlie governor, or governor in council, or lieutenant governor, shall be of the 
same force within the said town or suburb, until altered or rescinded as hereinafter pro- 
vided, as if they were inserted in this Act. And tlie said governor, or governor in council, 
or lieutenant governor, may remove any of tho commissioners and appoint others, and 
m.'iy fill up vacancies occurring among the commissioners in such manner as may seem to 
him fit. Act XXVI. 1850, sect. 6. 

3175. The rules to be prepared by the said commissioners shall provide, among other 

things, for those following, that is to say : 1 . The appointment and management of all 

necessary officers and servants of tho commissioners, and tlie salaries to be allowed to 
them. 2. The definition of the persons or property within tho town or suburb to be 
taxed for raising the moneys necessary for the jiurposes of this Act, whether by house- 
assessment, or town-duties, or otherwise ; the amount or rate of the taxes to bo imposed; 
the manner of raising and collecting them, and ensuring the safety and due application of 
them when collected. 3. Tlie manner in which from time to time the rules in force are 
to be amended or rescinded, and new rules arc to bo made, with the approval in every case 
of the governor, or governor in council, or lieutenant governor. 4. The definition and 
prohibition of nuisances witliin tho town or suburb. 5. The imposition of reasonable 
penalties for breach of any rule made by tho coiiimissloiiers, not exceeding fifty rupees, 
or in the case of continuing nuisance not exceeding five rupees for every day that such 
nuisance is continued. Act XXVI. 1850, sect. 7. 

3176. The commissioners appointed from time to time shall have full power to make 
all necessary contracts for the purposes of this Act, and apply the taxes raised as aforesaid 
in the necessary works, and in jiayment of their officers and servants, and in the other 
expenses incident to the execution of this Act within the said town or suburb. Act XXVI. 
1850, sect. 8. 

3177. No commissioner shall be personally liable for any contract made by the com- 
missioners on behalf of the inhabitants of such town or suburb ; but every commissioner 
shall be liable for any misapplication of the monies collected, to which he shall have been 
knowingly party or privy, or which shall have happened through gross neglect of his duty, 
and shall bo liable to be sued for the same as for money due to, and at the suit of, the 
East India Company. Act XXVI. 1850, sect. 9. 

3178. The powers of Act II. 1839, for the recovery of fines, shall be applied for the 
recovery of all arrears of taxes and penalties under this Act ; and every magistrate shall 
put ill force the powers of the said Act II. 1839 for that purpose, whenever thereunto 
required by the commissioners, or any of their officers deputed by them for the purposes 
of enforcing payment of arrears of taxes imposed under this Act. Act XX VI. 1850, 
sect. 10. 
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3179. No rate on property made under this Act shall be invalid for defect of form: 

, . , n 1 through defect 

and it shall be enough in any such rate on property, or any assessment of value for the ; «*• pi'o- 
purpose of making such rate, if the property rated or assessed shall be so described as to as generally known, 
be generally known ; and it shall not be necessary to name the owner or occupier thereof. 

Act XXVI. 1850, sect. 11. 


3180. All moveable property found in any house or building, or upon any land, Movoahiepro. 
assessed under this Act, may be seized and sold by warrant of a magistrate for payment for arrearl! 

of any arrear of tax laid on such house, building, or land, under tliis Act. Act XXVI. 

1850, sect. 12. 

3181. All commissioners acting in execution of this Act sliall, on or before the Commissioncrv 

o ’ to render accoujjts, 

last day of April in every year, make up and send to the governor, or governor in council, 
or lieutenant governor, an account of all works executed by them, and of all sums received 
and spent by them in the foregoing year, in such form and with such vouchers as the 
governor, or governor in council, or lieutenant governor, shall from time to time order. 

Act XX VI. 1850, sect. 13. 


3182. The governor, or governor in council, or lieutenant governor, may, at any Govornment may 
. 11 • ‘suspend thi<» Act, 

time, suspend the operation ot this Act in any town or suburb, and appoint any person or and may appoint 

persons to examine and report upon the behaviour of the commissioners, or any of them, or tirproceodiag^^ 

their officers in the execution of this Act. Act XXVI. 1850, sect. 14. 


SECTION V. 

OF CriAEITABLE DISPENSARIES. 

3183. The following are the rules published by the governments of Bengal and the Coiiector.magt^- 
Western Provinces for the management of all charitable dispensaries su])ported or aided by to tni- 
the government. Buie 1. The collector, magistrate, and civil surgeon of the district raembcM. 
shall be ex-officio members of the local committee of management. Rule 2. The go- appoint any other 
vernment may appoint any other person, whether a public servant or a subscriber to the * 
dispensary, to be a member of the committee. Rule 3. The coniiiiissionor of the divi- an ex-ojficio inem- 
sion shall bo ex-officio a member of the committee, and shall preside at any meeting at and^ave^aSwg 
which lie may be present. He shall have a casting vote, in addition to his own vote, if 
present, and a casting vote if absent, when opinions are equally divided. Rule 4. All to p^rtl^rout^h 
correspondence between the government and the local committee shall be conducted through 
the medium of the commissioner. Rule 5. Each committee shall submit to government, 
through the commissioner, half-yearly returns (made up to June 30th and December 31st 
in each year) of the number of patients treated, and of receipts and disbursements, in the 
accompanying forms. These returns arc exclusive of the professional reports submitted to rommittoe to 
the medical board. Rule 6. Each committee shall appoint its own secretary, whose cretar7. *^ ^'^ **' 
duty it shall be to see that proper returns and accounts are kept. Rule 7. Each committee 

7 M 
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shall keep a book, in wliich are to be entered minntes of all its proceedings and resolations. 
The proceedings of each meeting shall be attested by the members present. Rule 8. In 
all matters of a strictly professional description, the committee shall be guided by such in- 
structions as they may receive from the superintending surgeon of the division. 
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Govt. Order L. P. October 5, 1853; and W. P. No. 2132 A, November 17, 1853. 

3184. Sub-assistant surgeons are required to submit monthly a detailed report of one 
medical and one surgical case for the information of superintending surgeons through the civil 
surgeon, who is to certify that the cases as reported are correct transcripts from the original 
copies entered in tho register. Govt Order W. P. No. 2404 A, December 28, 1853. 

3185. Superintending surgeons are ex-officio members of the dispensary committees 
within their several circles in the Western Provinces. Govt. Order W. P. No. 2404 A, 
December 28, 1853. 
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CHAPTER III. 

OF LOCAL NUISANCES. 

3186. It is lawful for any magistrate, when the public benefit and comfort are in 
question, to cause unlawful obstructions and nuisances to be removed from thoroughfares 
and public places ; and to suppress, or cause to be removed to a different place, trades 
or occupations injurious to the health or comfort of the community; and to prevent 
such construction of buildings and such disposal of combustible substances, as appear to 
him likely to occasion conflagration ; and to cause the removal of buildings in such state 
of weakness, as, by the probability of their falling, appear to liim to expose individuals to 
danger. Act XXL 1841, sect. 1. 

3187. This enactment is applicable only to cases of unlawful obstruction of public 
thoroughfares when the public benefit and comfort are in question. In cases where the right 
of use of any thoroughfare is disputed merely between some private parties, the magistrate 
should decide the case under sect 6, Act IV. 1840. Reports L. P. 1853, part 1, page 578. 

3188. But a magistrate is clearly empowered to remove all obstructions whether 
absolute or partial on public roads. And there is nothing in the law, which limits the juris- 
diction of the magistrate in interfering for the public benefit in regard to any description of 
land within the district under his chai’ge. Letter of N. A. to Judge of 24-Pergunnahs, 
No. 246, March 17, 1854. 

3189. In exercising the authority conferred by the above section, the magistrate, after 
holding such enquiry as satisfies him of the necessity of proceeding under this Act, is to 
issue an injunction, wliich, if practicable, is to be served personally on the parties concerned; 
but if such service is impracticable or very inconvenient, the injunction is to be notified by 
oral proclamation, and a written notice thereof is to be set up at such place or j)laces as 
may be best adapted for conveying information to the parties concerned. And in case 
such injunction is not obeyed, the magistrate may compel observance thereof by force, 
and punish disobedience by fine not exceeding 200 rupees, or by imprisonment without 
labor for any period not exceeding one month. And if the magistrate finds it necessary to 
incur expense in removing noxious or dangerous articles or buildings, it is lawful for him 
to sell the same or their materials by public auction in order to defray the charge, delivering 
any surplus that may remain to the owner. And it is lawful for the magistrate to compel, 
under the like penalty, the owners of tanks or wells, adjacent to any public thoroughfares, 
to fence the same in such manner as to prevent danger to the public arising therefrom. 
Act XXL 1841, sect. 2. 

3190. It is lawful for any person affected by such injunction or written notice as is 
above described, if he objects thereto, to claim by written petition, to be presented to the 
magistrate within the period of ten days if reasonably practicable (if not, within the shortest 
reasonable further time from the receipt of such injunction or the publication of such notice), 
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^ panchayat may be appointed to try and decide the question ; and the magis- 

trate is, on receiving such petition, to pass order thereupon for the appointment of a jury or 
panchayat, which is to consist of not less than five persons, whereof the president and one 
half of tlio other members are to be nominated by the magistrate from the residents in the 
vicinity, and the remaining members are to be nominated by the party petitioning. And 
sruiflod b^^e°de. magistrate is to suspend the further execution of the injuBCtion or order pending such 
chiyat^^But if they guided by the decision of the said jury, which is to be according to 

do not decidewith. the Opinion of the majority. Provided however that if the petitioner, by neglect or in 

in prescribed time, ^ . . r ^ o 

eJfect^**^ tnko ^ny otlicr Way, prevents the appointment of such jury or panchayat, or if from any cause 

posed. ^ the jury so appointed does not decide and report within a reasonable time to be fixed in 

tlic order for their appointment, their functions are to cease from the date of the expira- 
tion of such period, unless they are continued by special order of the magistrate ; and if 
from any of the above causes no decision is made by tho jury or panchayat, the magistrates 
order is to take effect as if not opposed. Act XXI. 1841, sect. 3. 


Orders of ma- 
gistrHli' .irc suiijoct 
to lippeul, 


3191. All the proceedings of magistrates under the authority of tliis Act, are subject 
to tho like appeal, as other orders of magistrates, according to the regulations. Act XXI. 


1841, sect. 4. 


to the ses-sion 


3192. All orders passed by magistrates, under the above provisions, are appealable to 
tJie session judges only. C. O. No. 157 of vol. 3. 


3193. Care must be taken to prevent this Act from operating oppressively toward 
persons affected by it. C. 0. No. 131 of vol. 3. L. P, 


Act doe<» not 
extend to limits of 
supromo court. 


3194. This Act is not applicable within the local limits of her 
justice. Act XXL 1841, sect. 5. 


majesty’s courts of 


Weiu, without 3195, Tlie local police officers are to ascertain from time to time the state of public 
C’mado Secure by and are to report to tho magistrate whenever they arc insecure 

the puTifc cxpeuscl ^ parapet wall or otherwise, with a statement of the expense required to 

make them secure. If the expense so stated is inconsiderable, and appears on inquiry to be 
necessary for the purpose of securing a ])ublic well, the magistrate is authorized to defray 
it, and to cliarge tho amount in his monthly contingent bill with the usual explanation. 
But if tho stated expense is in any instance more than 50 rnpccs, lie is to transmit tho 
police officer’s report with his sentiments upon it to the superintendent of police, in con- 
et'lrq' fomiity with the rule of sect 17, Reg. XVII. 1816.* C. O. No. 191 of vol. 1. 


Killing dops, 
when rt*\\HuU may 
be given tor. 


3196. Under the orders of government, no rewards are to be given for killing dogs, 
except, and subject to the sanction of tlie superintendent of police, on particular oedasions, or 
when they become rabid, or serious apprehensions are otherwise entertained. C. O. 
Sup. Pol. X. P. No. 10 of 1839. 


punisifpeMcmV*^ 3197. Magistrates are to take all the means in their power to trace out and punish 
o^i^uries committing malicious injuries on public property, — such as the removal of mile 

pubbe property, stones. Stealth of flag stones from surface drains, destruction of bridges, and the cutting 
through of roads or embankments. 0. O. Sup. Pol. L. F. No. 5 of 1841. 
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3198. Whoever wilfully obstructs any duly authorized person in removing or level- 
ling any embankment, house, hut, or other building, shall be liable to bo imprisoned for 
any time not exceeding six months, with or without labor, at the discretion of the magis- 
trate, or to fine not exceeding two hundred rupees, comrnutable, if not paid, to a period 
of imprisonment not exceeding]six months, or to both. Act XXXIL 1855, sect 15. Z. P. 

3199. Whoever wilfully, and without due authority, cuts through, or attempts to 
cut through, any embankment, whether public or private, or destroys, or attempts to 
destroy, any such embankment, or opens any sluice or water-course in any such embank- 
ment, shall be liable, on conviction before a magistrate, to be imprisoned for a term not 
exceeding one year, with or without labor, or to a fine not exceeding two hundred rupees 
.comrnutable, if not paid, to a period of imprisonment not exceeding one year, or to both ; 
or, if the magistrate be of opinion that sucli punishment is insufficient for tlie offence, lie 
may commit the offender to the sessions court, in which case ho shall be liable, on con- 
viction, to imprisonment for a period not exceeding seven years, with or without labor, or 
to fine, or to both. Act XXXIL 1855, sect. 16. Z. P. 

3200. Whoever damages any public embankment by making any dam or other 
obstruction for the purpose of diverting or opposing the current of an embanked river, 
without the permission of the officer in immediate charge of the embankments ; or by refusing 
or neglecting to remove any such dam or obstruction at the proper season ; or by cutting or 
otherwise altering the banks of any embanked river ; or by removing the eartli from such 
embankment ; or by grazing or tethering any cattle or other animals on any such embank- 
ment; or by driving stakes into, or cutting or rooting out grass growing on, such 
embankment ; or by any other wilful act destroys or diminishes the efficiency of such 
embankment ; shall be liable, on conviction before a magistrate, to simple imprisonment 
for a term not exceeding six months, or to a fine not exceeding two hundred rupees, or to both. 
Act XXXIL 1855, sect. 17. Z. P. 

3201. Any deputy or assistant magistrate may take cognizance of offences under this 
Act, and may punish offenders to the extent of the power conferred upon him by the regu- 
lations of the Bengal code, and by the Acts of the governor general of India in council, with 
respect to the punishment of misdemeanors. Act XXXIL 1855, sect. 18. Z. P. 

3202. The provisions of section 1 3, Reg. XX. 1817 shall extend to any charge or 
information of the offences specified in section 16 of this Act ; and darogahs and other police 
officers shall enquire into such offences in the mode and subject to the provisions therein 
prescribed. Act XXXIL 1855, sect 19. Z. P. 

3203. All sentences and orders passed by a magistrate, deputy magistrate, or 
assistant, under this Act, shall be appealable, subject to the general provisions which regulate 
appeals. Act XXXIL 1855, sect. 20. Z. P. 


Embank- 
ments. L. P. 

Penalty for c fa- 
st ruct mg officer or 
person m dischoj go 
of duty. 


Penalty tor wil- 
ful damage to em- 
bankment by cut- 
ting, Ac. 


Penalty tor other 
wilful damage. 


Jurisdiction of 
deputy or assistant 
magistrate under 
this Act. 


Provisions of sec- 
tion 13, Reg. XX. 
1H17 extended to 
this Act. 


Right ot appeal. 


3204. Should any person be guilty of the offence of making cuts through any of the w. P. 
embankments maintained at the expense of government in any other manner than that 
prescribed [i. e. by an application through the native officer in immediate charge to the embankmento bo- 
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superintendent of the embankments], he is liable to be prosecuted criminally before the 
magistrate for such misdemeanor ; wlio is to decide on the case, or to refer it to the 
sessions court, according to the extent of the injury done by the offender, and the punish- 
ment to which the magistrate considers him liable. Any person so offending is likewise 
liable to be prosecuted in the civil court for damages by any person or persons, who 
have sustained any loss or injury from the improper opening of the embankments, 
liei;. VL 1806, sect. 12, els. 0 and 7. TV, P. 

.320.;. The foregoing rule is applicable to the embankments repaired by the zumeen- 
dars and farmers, ^Yith this difference, that when any person is desirous that water-courses 
sliould be made through any })art of such embankments, he is to apjdy to the zumeendar or 
farmer, or to the officers employed by liim in superintending tlie repair of the embankments, 
from whoso decision he may apjieal to tlie officer in cliargc of the government embankments. 
Any jiurson infringing this rub' is subject to the penalties stated above, and to a civil action 
for damages at tlie suit of any individual as above mentioned. Reg, VI. 1806, sect, 13. fV. P. 

3206. No bandols, or contrivances for fihliing, or for any other purposes, wdiich may 
tend to obstruct the free navigation of* tlie Bliagiratthi, Jelliughi, Issamutti, Mata- 
bhanga, and Clioorni rivers, or other navigable rivers and streams, for the supervision 
of which the government deems it necessary to provide, are to be allowed or permitted. 
Whenever the supervisor of rivers, with the approval of tlio board of revenue or other 
controlling autliority, has removed any baiulel or other contrivance for fishing, which has 
been fixed or sunk at any jilace in the said rivers to the obstruction of navigation ; or has 
prohibited the fixing or sinking of any obstruction within any specified limits; tlieri, ifany 
person replaces the bandels or other contrivances removed as aforesaid, or sinks or fixes 
any sucli in opposition to tlie prohibition of the supervisor, the bandels or other contrr 
vances for fisliing so replaced, or fixed, or sunk, are to be destroyed ; and the party offend- 
ing is liable to such punisliment not exceeding a fine of 50 rujiecs, or in default of payment 
imprisonment without irons in the debtors jail for one month, as the magistrate of the 
district may judge adequate to the offence ; provided, however, that if the offender has used 
violence, or been guilty of any breach of the peace, he is, on conviction, besides any 
fiirtlier punishment to which he is subject under the general laws and regulations, liable 
to imprisonment in the criminal jail with hard labor fora period not exceeding 3 montlis, 
and is to be recjuircd, at tlie discretion of the magistrate, to furnish adequate security for 
keeping the peace. Reg. VIII. 1824, sect. 10. 

3207. Any person wdio by force or tlircats prevents the collector of tolls, supervisor 
of rivers, or any of his or their oflicers from fulfilling the duties assigned to them by this 
regulation, or who forcibly resists them in the execution of those duties, or who advises or 
encourages such resistance, is liable, on conviction before tlie foujdareo court of tlie district, 
to the penalties prescribed for the offence of resisting the process of a magistrate.* Parties 
so offending aro further liable, in the event of an affray or other breach of the peace occur- 
ring in consequence of their resistance, to be punished under the general rules applicable to 
such cases, Reg, VIIL 1824, sect. 11, cl. 1. 
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3208. If the collector, supervisor, or other officer aforesaid, has in any case reason to 
apprehend forcible resistance, ho is to apply to the nearest darogah to aid him in the exe- 
cution of his duty ; and all darogahs, or other officers in charge of thanas or chokees, 
are on such requisition being made, or its appearing to be otherwise necessary, immediately 
to afford the requisite assistance, under pain of dismissal from office and such fine, not 
exceeding 200 rupees, as the magistrate may adjudge, commutable, if not paid, to impri- 
sonment in the dewanny jail for a period not exceeding .3 months. Provided also that if any 
zumecnclar, talookdar, or other proprietor or farmer of land, or the naib, gomashtah, or other 
local agent of such proprietor or fanner, wilfully permits any one to resist the collector, 
supervisor, or other officers aforesaid, within tlie village or lands occupied or managed by 
him, lie is liable, on conviction before the magistrate, to a fine not exceeding 200 rupees 
coiuuiutable as aforesaid, lleg. VIII. 1821, sect. 11, cl. 2. 

3209. Tlie collector, supervisor, and their native officers duly authorized by them, are 
authorized to arrest and deliver over to the nearest police darogah, or other police officer 
autliorized to receive ci’iminal complaints, any person or persons guilty of any of the offences 
stated in tlie two preceding sections, for the purpose of their being foi’VNarded to tlie magis- 
trate ; and all police oflicers aforesaid arc rccpiired, sulyect to tlie jirovisions hereinafter 
specified, to receive and safely to forward to the magistrate of the jurisdiction, within 24 
hours, all offenders so delivered over. Provided always tliat the sujiervisor or liis officers 
give at the same time a written requisition to that effect, duly attested and dated, specifying 
the name of the offender and tlie nature of the offence, and engaging that a lull report shall 
be transmitted to the magistrate, and that all other necessary measures for tlie conduct of the 
prosecution shall bo taken witliiii ten days from the date on which tlie oHondcr or offenders 
liave been apprehended. Jh’ovided also that in sucli cases, if the party accused tenders 
sufficient bail for appearance before the magistrate, and has not been guilty of any offence 
which by the general regulations is not bailable, the darogah or other officer aforesaid is to 
accept the bail and release the party, Peg. VIII. 1824, sect. 12, 

3210. No person is to be detained in custody by a magistrate under the above provi- 
sion beyond the period of ten days, if during that period the supervisor has not preferred his 
complaint, and pursued the necessary measures for the furtherance of the prosecution 
in the prescribed manner. Reg. VIII. 1824, sect. 13. 

3211. The supervisor is entitled to direct the vakeel of governinont to conduct all 
criminal prosecutions instituted by liiin under the provisions of this regulation ; and the 
collectors of revenue are authorized to supply the vakeel of government on application from 
the supervisor with the stainpt paper, which is required for the purposes aforesaid. 
Reg. VIII. 1824, sect 15. 

3212. The rules contained in the first seven sections of Reg. I. 1824 [regarding 
the appropriation of land, &c., for public purposes ; rc 2 )ealed by Act VI. 1857] are not to 
be held applicable to the removal from the bod or banks of navigable rivers, or streams, 
of trees, broken boats, timbers, or the like, which may obstruct, or be likely to obstruct 
the navigation of such rivers and streams. Such obstructions may be summaiily removed 
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by the magistrate, or by such other officer or officers as the government may vest with 
the superintendence of any such river or stream, under the laws and usages applicable to the 
removal of nuisances, and such special provisions as may hereafter be enacted. Reg. I. 

1824, sect. 8. 

3213. Nothing in Reg. XL 1825 [regarding claims to land gained by alluvion] is 
to bo construed to justify any encroachments by individuals on the beds or channels of 
navigable rivers ; or to prevent magistrates, or other officers of government who may be 
duly empowered for that purpose, from removing obstacles which appear to interfere with 
tlie safe and customary navigation of such rivers, or which may in any respect obstruct 
tlie passage of boats by tracking on the banks of such rivers or otherwise. Reg. XI. 

1825, sect. 5. 

3214. The lieutenant governor of the North AVestern provinces is competent to 
draw out rules to regulate the levy of water-rent ; and the supply of water for irrigation ; 
and the payment of tolls and dues on boats, rafts, or floats; and admission to the benefits 
of navigation; on canals to which the provisions of this Act have been made applicable, 
as may be found most suitable to the peculiar circumstances of each. The rules thus 
drawn out are to be published for general information in the government gazette. Act VII. 
1845, sect 2. W. P. 

3215. Any acts done by private individuals in contravention of the rules so pub- 
lished, are punishable cither by temporary deprivation of the benefits of the canal, or by 
the penalties hereinafter described. Act VII. 1845, sect. 3. JV, P. 

3216. Whoever wilfully causes any obstruction to any canal, to which the provisions 
of this Act have been made applicable, or to any of the water-coorscs drawn and supplied 
tliercfrom, or damages the banks of the canal or the works constructed for its maintenance, or 
wilfully defiles the atcr in the canal, is liable to the penalties hereinafter described. 
Act VII. 1845, sect 5. JV. P. 

3217. All persons offending against the provisions of this Act, or of the rules passed 
under this Act, are punishable on conviction before the magistrate by imprisonment without 
labor for a term not exceeding fourteen days, or fine to an amount not exceeding fifty 
rupees, or both ; and in default of payment of such fine, by additional imprisonment for 
fourteen days. Act VII. 1845, sect. 6. W. P. 

3218. The mode of procedure, prescribed in criminal trials by the general regulations, 
is applicable to trials held under sect 6, Act VII. 1845, for breaches- of the canal rules. 
The records of all cases, disposed of under the enactment by officers invested, under 
sect. 8 thereof, with the powers of joint magistrate, are to be sent by them respectively, 
at the end of each month, to the magistrate of the zillah, within which their jurisdiction lies, 
who is to place them among the records of his court, and enter the cases in his periodical 
returns under the heading of canal laws, breach of,” which is to be introduced into the 
schedule of miscellaneous offences, published with 0. O. Nos. 36 and 71 of voL 4, in its 
appropriate place under letter 0. C. 0. No. 101 of vol. 4. W. P. 
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CHAPTER IV. 

OF MARRIAGES. 

3219. Whereas by an Act passed in the session of parliament hoi Jen in the fourteenth 
and fifteenth years of the reign of her present majesty, entitled, an Act for marriages in 
India,” it was enacted (among other things) that it should bo lawful for the governor general 
of India in council from time to time, by laws and regulations ("not inconsistent with the 
provisions of the said Act of parliament), to be made in the manner, and subject to the 
provisions, by law required in respect of laws and regulations made by the said governor 
general of India in council, to provide for the inspection and publication of notices of 
marriage given under the said Act of parliament, for the custody and ])rot(‘ction from injury 
of marriage register books, for appeals from and references in case of doubt by the marriage 
I'egistrars in relation to marriages forbidden or protests entered under tlio said Act of parlia- 
ment, for fixing the hours between which marriages might be solcinnizod under the said Act 
of parliament, for ai)pointing the officers to whom certificates were to be transmitted by the 
marriage registrars, and generally for giving effect to the i)rovisions of the said Act of par- 
liament: it is hereby enacted as follows. Act V, 1852, preamble. 

3220. In every case of marriage intended to be solemnized in Lidia, under the 

provisions of the said Act of parliament, one of the parties shall give notice in writing, in 
the form of schedule to this Act annexed, or to the like eflect, to any marriage 

{a) SCHEDULK A. 

KOTICJC OF MARltlAOE. 


To Mr. John Cox, a registrar of tlu* diatriot of Calcufla in JRengnl. 

I hereby give you notice, lliat a marriage w iiiteudod to lx* had, wiihiii three calendar niouth'i from the <lute hereof, 
between me and the other party licrcin named and described. 


Name. 

Conation. 

Hank or 
profession. 

Age. 

Dwelling 

place. 

Ijciigth of 1 
rcsideiieo. 1 

(Miureli, ch.i]K‘l, 
j)laee()fMor>.lii|), 
or building in 
which ni.irriage 
is tohcboleiuin^- 
ed. 

District in wdiich tlio 
other jmrty resides w’hen 
t he jiiirUes dwell in dif- 
tbreiit districts. 

James Smith, ... 

Widower, 

Carjgewter, 

Of full 
age. 

16 Clive 
street, ... 

23 Dags , ... 

1 

Union Chapel, 
JJhurrumtollah. 


Martha Green,.. 

Sj^nster, ... 


Minor, 

20 Mas- 

More than \ 



ting^ street. 

, a month,.,, 

1 1 




Witness my hand this sixth day of Mag, one i/wusand eight hundred and fiftydwo. 

(Signed) James Smith, 

(The ItaUos in this Schedule to be filled up as the case may be, and the blank division thereof is only to bo filled 
up when one of the parties lives in another district.) 

7 o 


Preamble, 


Form of notice 
and length of resi- 
dence accessary. 
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Inspection of no- 
tices. 


Pnblioation of 
notices. 


Suspension of 
certificate in Uio 
cast) of minors. 


Supreme court 
may order regis- 
trar to issue iiis 
certificate in less 
than fourteen days. 


registrar of the district withia which the parties shall have dwelt for not less than 
five days then next preceding, or, if the parties dwell in different districts, shall give 
the like notice to a marriage registrar of each district; and shall state therein the 
name, and surname, and the profession, or condition of each of the parties intending 
marriage, the dwelling-place of each of them, and the time, not being less than five 
days, during which each has dwelt therein, and the church, chapel, or other building 
in which the marriage is to be solemnized ; provided that if either party shall have dwelt 
in the place stated in the notice during more than one calendar month, it may be stated 
therein that he or she hath dwelt there one month and upwards. Act V. 1852, sect. 1. 

3221. The marriage registrar shall file all such notices, and keep them with the 
records of his office, and shall also forthwith enter a true copy of all such notices fairly 
into a hook, to bo for that purpose furnished to him by the government, to be called the 

marriage notice book and the marriage notice book shall be open, at all reasonable 
times, without fee, to all persons desirous of inspecting the same. Act V. 1852, sect. 2. 

3222. Tlie marriage registrars, or registrar, of all districts in the British territories 
in India, shall respectively publish all such notices of marriage given in their respective 
districts by causing a copy of such notices to bo affixed in some conspicuous place in their 
respective offices, or, where such registrars are ministers of the Christian religion, ordained 
or otherwise set apart to the ministry of the Christian religion, such notices shall be affixed 
in some conspicuous place in the church or chapel or place of worship in which such 
ministers rcsi)ectively officiate. When one of the parties intending marriage (not being 
a widow or widower) is under twenty-one years of age, every marriage registrar shall, 
within twenty-four hours after the receipt by him of the notice of such marriage, send, or 
cause to be sent, by the post or otherwise, a copy of such notice to all the other marriage 
registrars (if any) in the same district, who shall likewise affix the same in some conspicu- 
ous place in their own offices or chapels as aforesaid. Act V. 1852, sect. 3. 

3223. Where, by the oath or declaration required by the sixth section of the said 

Act of parliament, it appears that one of the parties intending marriage (not being a widow 

or widower) is under twenty-one years of age, the marriage registrar shall not issue his 

certificate under the provisions of the second section of the said Act of parliament until 

the expiration of fourteen days after the entry of such notice of marriage. Act V. 
1852, sect. 4* 

3224. When one of the parlies intending marriage (not being a widow or widower) 
is under twenty- one years of age, and both parties intending marriage are at the time 
resident in any of the towns of Calcutta, Madras, or Bombay, and are desirous of being 
married in less than fourteen days after the entry of such notice as aforesaid, it shall be 
competent for both parties intending marriage to apply by petition to the supreme court of 
such town, or any judge thereof, for an order upon tlie marriage registrar to whom the 
notice of marriage has been given, directing him to issue his certificate at some time before 
the expiration of the said fourteen days required by section 4 of this Act. And it shall 
be competent to the said supreme court, or any judge thereof, on sufficient cause being 
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shown, in their or his discretion, to make an order upon such marriage registrar, directing 
him to issue his certificate, at any time to be mentioned in the said order, before the expi- 
ration of the said fourteen days required by section 4 ; and the said marriage registrar, 
on receipt of the said order, shall proceed to issue his certificate in accordance therewith. 
Act V. 1852, sect. 5. 

3225. The certificate to be issued by the marriage registrar, under the provisions 
of the second section of the said Act of parliament, may be in the form of schedule B (b) to 
this Act annexed, or to the like effect, and the government of each presidency or place shall 
furnish to every marriage registrar a sufficient number of forms of certificate. Act V. 
1852, sect. 6. 

3226. When any native Christian about to be married, applies for or tenders a notice 
of marriage, or applies for a certificate from a marriage registrar, siicli marriage reoristrar 
shall ascertain whether the said native Christian understands the Enclish lanauafre ; and, if 
he does not, the said marriage registrar shall translate such notice or certificate, or botli of 
them, as the case may be, or shall cause the same to be translated to such native Christian, 
in the language of sucli native Christian, or the said marriage registrar shall otherwise 
ascertain whether such native Christian is cognizant of the purport and effect of the said 
notice and certificate. Act V. 1852, sect. 7. 

(i) SCIIKDULE B. 

REGIflTnAIl’S CEliTIFICATE. 

I, John Cox, a rc{?if»trai’ of the district of Calcutta in Jicngal, do lierohy certify, that on the C)fh day of 3fay, 
notice was duly entered in my maniap^o notice book of the said district of the niarriiip^e intended betw(.M*n the parties 
therein named and described, delivered under the hand of James SmitJt one of the parties, (that is to say,) 


Name. 

1 

Condition. 

Bank or 
Ijrofcssion. 

Age. 

Dwelling 

place. 

Length of 
residoucc. 

1 Church, cha])el, 

1 oi'worslnj), 

or building in 
which the imir- 
ringc is to hi' 
Holemnizeil. 

District in w^hich tho 
other party dwells, w’hen 
the ]>arties dweU in dif- 
ferent districts. 

James Smith,,,, 

Widower, 

Carpenter, 

Of full 
age,,.,. 

16 Clive 
street,,.. 

23 Hays,... 

C^nnYkt>l 


Martha Oteen, 

Spinster,,,, 


Minor, 

20 Hastings 
street,.,. 

More than 
a month, 

1 iJhurrumtoUah, 



Date of notice entered 6/A May 1852. T The issue of this certificate has not been forbidden by any 

Date of certificate {jfiven 20/A May 1862. J person authorized to forbid the ishue thereof. 

Witness my hand this twentieth day of May, one thousand eight hundred and Jlfty-two, 

(Signed) John Cox, Begistrar. 

This certificate will be void unless the marriage is solemnized on or before the 6/A day of August 1862. 

(The Italics in the schedule to bo filled up as the case may be, and the blank division thereof is only to bo filled 
np when one of the parties lives in another district.) 


Form of certifi* 
cate. 


Notice and cer- 
tificate to bo trans- 
lated to native 
Christians. 











628 


OT MAREIAQB8. 


rertiftJato^Ta 3227. Any person authorized in that behalf may forbid the issue of the marriage regis- 

forbiddcn, trar^s Certificate, by writing, at any time before the issue of such certificate, the word forbid- 

den” opposite to tlie entry of the notice of such intended marriage in the marriage notice 
book, and by subscribing thereto his or her name and placte of abode, and his or her character 
in respect of either of the parties, by reason of which he or she is so authorized ; and the said 
word ^‘forbidden,” so written and subscribed as aforesaid, shall be deemed a protest, 
witliiu tlie meaning of the seventh section of the said Act of parliament Act V. 1852, 
sect. 8. 

References bv the 3228. In all casos where a marriage registrar, acting under the provisions of the 
fourth section of the said Act of parliament, shall not be satisfied that the person forbidding 
the issue of the certificate is authorized by law so to do ; the said marriage registrar shall 
apply by petition (which may in all cases bo on unstamped paper), where the district of 
such registrar is within an}^ of the towns of Calciittu, Madras, and Bombay, to the supreme 
court of judicature in the presidency or place within which such district is comprised ; 
or if such district be not within any of the said towns, then to the judge of the zillah or 
district within whicli the same is comprised ; and the said petition shall state all tlie circum* 
stances of the case, and pray for the order and direction of the court concerning the same ; 
and the said supreme court, or any judge thereof, or such judge of the zillah or district, 
shall be empowered to examine into the allegations of the petition and the circumstances of 
the case in a summary way ; and if upon siicli examination it sliall appear tliat the person 
forbidding the issue of such certificate is not authorized by law so to do, such supreme court, 
or any judge thereof, or such judge of the zillah or district, shall declare that the person 
forbidding the issue of such certificate is not authorized as aforesaid, and that then and in 
such case sucli certificate shall be issued, and the like proceedings may be had under the 
said Act of parliament in relation to such marriage as if the issue of such certificate had not 
been forbidden by such person. And in all cases where a marriage registrar, apjioiiited to 
act within the territories of any native prince or state in alliance witli the East India 
Company acting under the provisions of the sixth section of the said Act of parliament, shall 
not he satisfied that the person forbidding the issue of the certificate is not autliorized by law 
so to do, the said marriage registrar shall transmit a statement of all the circumstances of 
the case, together with all documents and papers relating thereto, to the governor general of 
India in council, and if it shall appear to the said governor general of India in council that 
the person forbidding the issue of such certificate is not authorized by law so to do, the said 
governor general of India in council shall declare that the party forbidding the issue of sucli 
certificate is not authorized as aforesaid, and that then and in such case such certificate shall 
bo issued, and the like proceedings may bo had under the said Act of parliament in relation 
^ to such marriage, as if the issue of such certificate had not been forbidden by such person. 
Act V. 1852, sect. 9. 


Appeal whore 3229. In all cases whatsoever where a marriage registrar resident in the territories of 

rofows any native prince or state in alliance with the East India Company has refused to issue his 
cerufleato. Certificate, it shall be lawful for either of the parties intending marriage to apply by petition 
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to the governor general of India in council, and the said governor general of India in 
council shall be empowered to examine the allegations of the petition in a summary way, 
and slmll decide thereon, and the decision of the said governor general of India in council 
shall be final, and the marriage registrar, to whom the application was originally made, shall 
proceed in accordance therewith. Act V. 1852, sect. 10. 

3230. Every marriage solemnized under the provisions of the said Act of parliament . for mar- 
shall be so solemnized between the hours of six in the morning and seven in tlie evening. 

Act V. 1852, sect. 11. 


3231. When any native Christian is married under the provisions of the said Act of rieciarations 

• 1 11 . 1 - 1 . mnde at tho marri 

parliament, the party solemnizing the said marriage shall ascertain whether such native u^otobt* transiat- 

Christian understands the English language ; and, if he does not, the party solemnizing the tians. 
said marriage shall, at tlie time of the solemnization thereof, translate, or cause to be 
translated, to such native Christian, in the language of such native Christian, both the 
declarations made at such marriage in jmrsuance of section 9 of the said Act of parlia- 
ment Act V. 1852, sect 12. 


3232. After any marriage has been solemnized under the said Act of parliament, it I’f oof as to notice, 

, ,, , . e 1 - • e* PI* cmificate. or hours 

shall not be necessary, in support ol such marriage, to give any proot m respect ot the notice of mamage, ike., 
of marriage, or the certificate, or the translation thereof respectively, or in respect of the esiabUsrmarriage. 
liours between wliich any marriage may bo solemnized, or in respect to the said translations 
of the said declarations in section 9 of the said Act of parliament contained, nor shall any 
evidence be given to prove the contrary, in any suit touching the validity of such marriage. 

Act V..1852, sect. 13. 

3233. Every marriage registrar who shall knowingly and wilfully issue any certificate Penalties, 
for marriage after tlie expiration of three calendar months after the notice sliall liavo been 
entered by him as aforesaid ; or who sliall knowingly and wilfully issue, witliout the order of 

a competent court autliorizing him so to do, any certificate for marriage, where one of the 
parties intending marriage (not being a widower or widow) is under twenty- one years of ago, 
before the expiration of fourteen days after the entry of such notice ; or any certificate the 
issue of which sliall have been forbidden as aforesaid by any person authorized to forbid the 
issue thereof; shall be guilty of felony. And every person who shall knowingly and wilfully 
solemnize any marriage under the provisions of the said Act of parliament in the absence of a 
registrar of the district in which such marriage is solemnized ; or who shall knowingly and 
wilfully solemnize any marriage, where one of tho parties to such marriage (not being a 
widower or widow) is under twenty-one years of age, within fourteen days after the entry of 
the notice of marriage, no order for the issue of a certificate in less than fourteen 
days having been made by a competent court; shall bo guilty of felony. Act V. 1852, 
sect. 14. 

3234. The marriage registrars in the territories of any native prince or state in alii- rortifipato of 
ance with the East India Company, shall transmit the certificates mentioned and referred to in U'itivo states to be 
the twelfth section of the said Act of parliament to tho secretary for the foreign department crotary, &c. 

of the government of India. Act V. 1852, sect. 15. 

7 p 
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Punishment for 3236. Evcrv pcrBon who shall knowincly and wilfully make any false oath or decla* 
ur declaration. ration, or sigii any false notice or certificate, required by the said Act of parliament or this 
Act, for the purpose of procuring any marriage; and every person who shall forbid the issue 
of a marriage registrar’s certificate, by falsely representing himself or herself to be a person 
whose consent to such marriage is required by law, knowing such representation to be false ; 
shall, on conviction, suffer the penalties of perjury. Act V. 1852, sect 16. 


Limitation of 
prosecution. 


3236. Every prosecution under this Act shall be commenced within the space of two 
years after the offence committed. Act V. 1852, sect 17 


Appointment of 
registrars in allied 
native atates, and 
as to their fees. 


3237. The governor general of India in council may appoint any covenanted or 
uncovenanted servant of the Company being a Christian, or any minister of the Christian 
religion, ordained, or otherwise set apart to the ministry of the Christian religion, according 
to the usage of the persuasion to which he may belong, to be a marriage registrar in any 
district, to be assigned by the governor general of India in council in any place within the 
territories of any native prince or state in alliance with the East India Company. And the 
said marriage registrar shall be entitled to receive the following fees ; that is to say, for 
receiving each notice of marriage one rupee, for publishing each notice of marriage two 
rupees, for the issuing of each certificate five rupees, for every marriage forbidden or 
])rote8t entered ton rupees, and for registering each marriage three rupees ; and all such 
fees sliall be accounted for and paid over by the marriage registrar to the government trea- 
sury as in the said Act of parliament mentioned. Provided always, that in any case in 
which it shall appear to the satisfaction of the marriage registrar, that the parties intending 
marriage, or married, under the provisions of the said Act of parliament, are in indigent 
circumstances, it shall and may be lawful for the said marriage registrar, in his discretion, 
to remit some part, but not more than three-fourths, of the said fees respectively ; and in 
each and every such case of remission of fees, the marriage registrar shall report the cir- 
cumstances thereof, and the grounds on which the remission is made, for the information of 
the governor general of India in council. Act V. 1852, sect. 18. 


Saianes of regis- 3238. It shall be lawful for the government of each presidency or place to pay any 
one marriage registrar of Calcutta, Madras and Bombay, or of any other district where a 
considerable number of persons likely to avail themselves of this Act are resident, such 
salary as they shall think fit, not exceeding the sum of rupees fifty per month. Act V. 
1842, sect 19. 


Provision m caso 3239. When there is only one marriage registrar in a district, and such registrar is 
marriage registrar, absent from such district, or ill, or m case of the death of the only marriage registrar in a 
district, or of any temporary vacancy in such office, the magistrate of such district shall act 
as, and be, marriage registrar thereof, during such absence, illness, or temporary vacancy 
as aforesaid. Act V. 1852, sect 20. 


ma^?*and* 3240. Every marriage registrar, or other person who shall have the custody for the 

cates given. time being of the register of marriages under this Act, shall at all reasonable times allow 

searches to be made of any register book in his custody, and shall give a copy, certified 
under his hand, of any entry or entries in the same, on the payment of the fees hereinafter 
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mentioned (that is to say), for every search extending over a period of not more than one 
year the sum of one rupee, and four annas additional for every additional year, and the 
sum of one rupee for every single certificate, and all such fees shall be accounted for and paid 
over by the marriage registrar to the government treasury. Act V. 1852, sect 21. 

3241. Every person who shall wilfully destroy or injure, or cause to be destroyed or 
injured, any such register book, or the counterfoil certificates thereof, or any part or certified 
copy thereof ; or shall falsely make or counterfeit, or cause to be falsely made or counter- 
feited, any part of such register book, or of such counterfoil certificates, or of certified 
copies thereof ; or sliall wilfully insert or cause to be inserted in any register book, or 
counterfoil copy or certified copy thereof, any false entry of any marriage ; or shall wilfully 
give any false certificate ; or shall certify any writing to be a copy or extract of any register 
book, or counterfoil copy thereof, knowing the same register book or counterfoil copy to be 
false in any part thereof; shall be guilty of felony. Act V, 1852, sect. 22. 

3242. Any person charged with the duty of registering any marriage, who shall 
discover any error to have been committed in the form or substance of any such entry, may, 
within one calendar month next after the discovery of such error, in the presence of the 
parties married, or, in case of their death or absence, in the presence of two other credible 
witnesses, who shall respectively attest the same, correct the erroneous entry according to 
the truth of the case, by entry in the margin without any alteration of the original entry, 
and shall sign the marginal entry, and add thereunto the day of the month and year when 
such correction shall be made ; and he shall make the like marginal entry, attested in the 
like manner, in the counterfoil certificate thereof, to be made by him as in the said Act of 
parliament mentioned ; and in case such counterfoil certificate shall have been already 
transmitted to the secretary of government of the presidency or place within which he 
resides, he shall make and transmit in like manner a separate counterfoil certificate of the 
original erroneous entry, and of the marginal correction therein made. Act V. 1852, sect. 23. 

3243. Nothing in this Act contained shall be construed to extend to the registration of 
marriages which may bo solemnized in India by persons in holy orders, or under the pro- 
visions of the Act of the 58th year of King George the Tliird, chapter 84 ; or to the regis- 
tration of any marriage solemnized between any two persons professing the Jewish religion; 
and nothing herein contained shall affect the right of any officiating minister to receive the fees 
now usually paid for the performance or registration of any marriage. Act V. 1852, sect 24. 

3244. All petitions presented in pursuance of section 5 of the said Act of parliament, 
may be so presented on unstamped paper. Act V. 1852, sect. 25. 

3245. If a Hindu widow re-marrying is a minor whose marriage has not been con- 
summated, she shall not re-marry without the consent of her father ; or, if she has no father, 
of her paternal grand-father ; or, if she has no such grand-father, of her mother ; or, failing 
all these, of her elder brotlier ; or, failing also brothers, of her next male relative. All 
persons knowingly abetting a marriage made contrary to the provisions of this section shall 
be liable to imprisonment for any term not exceeding one year, or to fine, or both. 
Act XV. 1856, sect. 7. 
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KOTE. 

An Act for marriages in India. 14 and 15 Viet. Cap, 40. 24th July 1851. 

Whereas it is expedient to amend the law of marriages in India : Be it enacted hj the Queen’s most 
excellent Majesty, by and with the advice and consent of the lords spiritual and temporal, and commons> 
in this present parliament assembled, and by the authority of the same, as follows : 

I. In every case of marriage intended to be solemnized in India after the commencement of this Act 
wheri’ one or both of the parties is or are a person or persons professing the Christian religion, such 
marriage may be solemnized under the provisions of this Act ; and, where such marriage is intended to be 
HO solemnized, one of the parties shall give notice in writing to the marriage registrar to be appointed 
under the provisions of this Act for the district, within which the parlies shall have dwelt for such period 
then next preceding as by such laws or regulations as are hereinafter mentioned may be required, or, if the 
parties dwell in the districts of different marriage registrars, shall give the like notice to the marriage 
registrar for each district : and every such notice shall be in sucli form and contain such particulars as 
may bo prescribed by such laws or regulations, and shall be open fur inspection and published as by such 
laws or regulations may be provided. 

TI. The marriage registrar, upon being requested so to do by or on behalf of the party by whom 
the notice was given, and one of the parties intending marriage having made oath or declaration as 
liereinafter required, shall issue under his hand a certificate of such notice having been given, and of such 
oath or declaration having been made ; provided no lawful impediment according to the law of England 
be shown to the satisfaction of the marriage registrar why such cettificate should not issue, and the issue 
of such certificate have not been sooner forbidden, in manner hereinafter mentioned, by any person or 
persons by this Act authorized in that behalf: provided always, that where by such oath or declaration it 
appears that one (»f the parties intending marriage (not being a widower or widow) is under twenty-one 
years of age, the marriage registrar shall not issue such certificate until the expiration of such period 
after the giving of such notice as may be in this behalf provided by such laws or regulations as arc herein- 
after mentioned. 

III. The father, if living, of any party under twenty-one years of age, such party not being a 
widower or widow ; or, if the father be dead, the guardian or guardians of the person of tlie party so under 
age lawfully appointed, or one of them; and, in case there be no such guardian, then the mother of such 
party, if unmarried ; shall Lave authority to give consent to the marriage of such party : and such consent 
is hereby required for the marriage of such party so under age, unless there be no person authorized to 
give such consent resident in India. 

IV. Every person, whose consent to a marriage is required as aforesaid, is hereby authorized to 
forbid, in such manner as may be provided by such laws or regulations as are hereinafter mentioned, the 
issue of the marriage registrar’s certificate ; and, in case the issue of any such certificate be so forbidden, 
the notice and all proceedings thereupon shall be utterly void : provided always, tliat (subject to such laws 
and regulations) if either of the parties intending marriage allege that the person forbidding the issue 
of such certificate is not authorized by law so to do, the marriage registrar shall examine into such allega- 
tion; and, if he be satisfied that such person is not authorized as aforesaid, shall act in like manner, and the 
like proceedings may be had under this Act in relation to such marriage, as if the issue of such certificate 
had not been forbidden by such person. 

V. If any person, whose consent is necessary to any marriage under this Act, shall be non compos 
mentis^ or if any such person (other than the father) shall, without just cause, withhold his or her consent 
to a marriage, the parties intending marriage may apply by petition, where the person whose consent 
is necessary is resident within any of the towns of Calcutta, Madras, and Bombay, to the supreme court of 
judicature established by royal charter in the presidency or place in which such person is resident; or, if 
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Buch person be not resident within any of the said towns, then to the judge of the zlllah or like district 
within which such person is resident ; or to such other person as may for this purpose be appointed under 
the laws or regulations hereinafter mentioned : and the said supreme court, or any judge thereof,ior such 
judge of the zillah or district, or such other person, shall be empowered to examine the allegations of the 
petition in a summary way ; and, if upon such examination such marriage a])pear proper, such supreme 
court, or any judge thereof, or such judge of the zillah or district, or such other person, shall declare the 
same to be so, and such declaration shall be as good and effectual as if the person whose consent was 
needed had consented to the marriage : and, in case such person has forbidden the issue of the marriage 
registrar’s certificate, such certificate shall be issued, and the like proceedings may be had under this Act 
in relation to the marriage, as if the issue of such certificate had not been forbidden by such person, 
anything hereinbefore contained to the contrary notwithstanding. 

VI. Before any such certificate as aforesaid shall be issued by any marriage registrar, one of the 
parties intending marriage shall appear personally before such marriage registrar, and shall make oath, or 
shall make his or her solemn declaration instead of an oath, that he or she bclieveth that there is not 
any impediment of kindred or affinity or other lawful hindrance to the said marriage, and that both the 
parties to the intended marriage have, or (where the parties have dwelt in tlie districts of diflerent 
marriage registrars) that the party making such oath or declaration hath, for the period required by such 
laws or regulations as are hereinafter mentioned, had their, his, or her, usual place of abode within the 
district of such marriage registrar ; and, whore either or each of the parties, not being a widower or widow, is 
under the age of twenty-one years, that the consent of the i)ersoii or j)crsons, whose consent to such 
marriage is required by law. Las been obtained thereto, or that there is no per!>on resident within the 
territories under the government of the East India Company having authority to giv(‘ such consent, as the 
case may be : provided always, that where under the foregoing provision the said supreme court, or a 
judge thereof, or such judge of the zillah or like district, or such otlier person as aforesaid, declares the 
marriage to be i)ropcr, it shall not be necessary to make oath or declare that such consent has been 
obtained to such mairiagc. 

VII. Any person may, in manner provided by such laws or regulations, enter a protest with the 
marriage registrar against the issue of a certificate for the marriage of any person named therein ; and, if 
any protest be so entered, no certificate shall issue until the marriage registrar shall have examined into 
the matter of the protest, and is satisfied that it ought not to obstruct the issue of certificate for the said 
marriage, or until the protest bo withdrawn by the i)arty who entered the same. 

VIII. In all cases whatsoever where the max'riage registrar has refused such certificate as aforesaid, 
it shall be lawful for either of the parties iiiteuding marriage to apply by petition, where the district of 
such registrar is within any of the towns of Calcutta, Madras, and Bombay, to the supreme court of judica- 
ture established by royal chatter in the presidency or place within which such district is comprised ; or, if 
such district be not within any of the said towns, then to the judge of the zillah or like district within 
■which the same is comprised, or to such other person as may for this purpose be appointed by the laws or 
regulations hereinafter mentioned: and the said’ supreme court, or any judge thereof, or such judge of 
the zillah or like district, or such other person, shall be empowered to examine the allegations of the pe- 
tition in a summary way, and shall decide thereon ; and the decision of such supreme court, or a judge 
thereof, or of such judge of the zillah or like district, or of such other person, shall be final, and the 
marriage registrar to whom the application was originally made shall proceed in accordauce therewith, 
anything hereinbefore contained notwithstanding. 

IX. After the issue of the certificate of the marriage registrar ; or, where notice is required to be 
given under this Act to the marriage registrars for different districts, after the issue of the certificates of 
the marriage registrars for such districts ; marriages may be solemnized between and by the parties de- 
scribed in such certificate or certiffcatea according to such form and ceremony as they may sec fit to 
adopt : provided nevertheless, that every such marriage shall be solemnized between such hours as shall 
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be fixed by the laws or regulations hereinafter mentioned, in the presence of some marriage registrar, 
to whom shall be tlclivcrcd such certificate or certificates as aforesaid, and of two or more witnesses 5 pro* 
\ided also, that in some i)art of the ceremony each of the parties shall declare, 

* I do soldiiidy declare, that I know not of any lawful impediment why I, A. 5 ., may not be 
joined in matrimony to C, D' ; or shall declare to the like ellect. 

And each of the parties shall say to the other 

‘ T e.ill upon lliese persons here present to witness, that I, A. i?., do take thee, C. 2 )., to be my lawful 
wedded wilt' \j)r husband] ;* or words to the like eflbct. 

Provided also, that there be no lawful impediment to the marriage of such parties. 

X. 'Whenever a marriage is not had within three calendar months after the notice shall have been 
-n ('iitorod l)y the iiiariiage registrar, the notice, and the certificate which may have been issued thereupon, 
and all other iiroeeetlings thereupon, shall be utterly void ; and no person shall proceed to solemnize the 
miinuige, nor shall any marriage registrar register the same, until new notice shall have been given, and 
entry made, and certifieate thereof given, at the time and in the manner aforesaid. 

XT. After tin* solemnization of any marriage under this Act the marriage registrar present at the 
soleiiini/ation theri'of shall forthwith register such marriage in dujdicate, that is to say, in a marriage re- 
gister hook aceording to the form of seliedide to this Act annexed, and also in a certificate attached to the 
marriagi' 11‘glsler book, as a eonnt(*rfoll ; and the entry of such marriage in both the certificate and the 
marri:iL>’(‘ register hook shall hi* signed by tlie person by or before whom the marriage has been solemnized, 
if there In* any sueh person, and by the marriage registrar pri'scnt at such marriage, whether or not the 
marilage is solemnized by him, and also by the parties marricil, and attested by two witnesses; and every 
sucli eiPry sliull be made in order from tlie lieglnning to the end of the book, and the number of the certi- 
ficate sliall correspond with that of the entry in the marriage register book. 

XII. The marriage' registrar shall forthwith separate the certifieate from the marriage register book, 
and transmit it, at the ('iid of every month, to the secretary to the government of the presidency or jdaco 
's\ ilhln >\hi( li he iodides, or to such other ofiiecr Us may for this purpose be appointed under the laws or 
regiihUioiis hereinafter mentioned; and, if no marriage have been registered during such month, the mar- 
riage legistrar shall e('iiify such fact und(*r his hand, and sueh certificate shall be transmitted as aforcsaiil ; 
and the inarriiige registrar shall keep safely the said register book until it be filled, and shall then transmit 
the same fo the secretary to the go\ermnent, or to sueh other ofiieer as aforesaid, to be kept by him with 
the record-, of his office ; provi<le<l that with regard to those marriages so certified, of which it may appear 
to the go\ernor general in couneil desirable that evidence should be transmitted to England, the secretary 
to the government, or such other officer us aforcsaiil, shall, at the end of every three calendar months in 
oaeb year, send all the cert ilieutes of marriage sent to him as aforesaid during such three months, signed 
by him, to the secretary of the East India Company, fur the purpose of being delivered to the registrar 
geneial of births, deaths, and marriages iu England. 

XIII. After any marriage has been solemnized under this Act/ it shall not bo necessary, in support 
of such mariiage, to give any proof in respect of the dwelling of the parties, or of the consent of any 
])ert,on whose consent is thereunto recjuired by law; nor shall any evidence bo given to prove the contrary 
in any suit touching the validity of such marriage. 

XIV. It shall be lawful for the marriage registrar before whom any marriage is solemnized according 
to tin* provisions of this Act to ask of the parties to be married the several particulars required to be 
registered touching such marriage, 

XV. E\ ery person who shall enter a protest with the marriage registrar against the issue of any 
certificate on grounds which sueh marriage registrar, or the supreme court of the presidency or place, or 
any judge thereof, or the judge of the zillah or like district, or other person, to whom upon the refusal 
of such certificate au application is authorized by this Act, declares to be frivolous, and such as ought not 
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to obstruct the issue of the certificate, shall bo liable for the costs of all proceedings in relation thereto, 
and for damages to be recovered by suit by the party against whose marriage such protest was entered. 

XVL Every person who shall knowingly and wilfully make any false oath or false declaration, or 
sign any false notice or certificate, required by this Act, or by any such laws or regulations as are hereinafter 
mentioned, for the purpose of procuring any marriage ; and every person who shall forbid the issue of any 
marriage registrar’s certificate by falsely representing himself or herself to be a person whoso consent to 
such marriage is required by law, knowing such representation to be false ; shall, on conviction, be liable 
to be punished in such maimer as by such laws or regulations may be provided. 

XVII. Every prosecution under this Act. shall be conimcncod within such time after the offence 
committed as by such laws or regulations may be provided. 
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XVIII. The government of each ])r(\M<lency or place in India may appoint marriage registrars for 
the purposes of this Act, and may assign distiiels to the regiblrars so to be ap])ointed ; and in respect of 
any place within th(‘ territories of any na live prince or state in alliance with the East India Company, 
the governor general of India in council may appoint such marriage registrars aud assign to them 
districts. 
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XIX. Tlie government of each su(‘h preddency and place may from time to time appoint reasonable 
fees to be taken of the [lartii's Intending murrin!/e, for receiving and publishing notices of marriage, and 
lor issuing certificate's, cnleiing protests, and registering marriages under this Act ; and all such fees sliall 
be accounted for and jiaid over bv the mairlago reglsti.irs to the government treasury, and the government 
shall provide all necessary books and pajier.s for giving ellect to the provisions of this Act. 

XX. It shall be lawful for the governor treiioral of India in council from time to time, by laws and 
regubitions (not Inconsi^d(*iit with the ptovi-lons of ibis Act,) to be made in the manner and subject to the 
provi^'ioiis by law reijuired in respect of laws and regulations made by the said governor general in (5ouncil, 
to provide for the iiih])eclion and publication of notices of marriage givi'n under lliis Act; for the custody 
and prote<‘tiou from injury of nvirriago register books ; for appeals from aud references in cases of doubt by 
the inarriage registrars in relation to marriages forbidden or protests entered uudm' this Act; for fixim^ the 
hours between Avliieb marriages may be solemnl/cd under this Act ; for appointing tlie ofliccrs to whom 
oertificates are to be tran.sniitted by the marriage registrars ; and generally for giving eflect to the provi- 
sions of this Act. 

XXL Nothing herein contained sliall invalidate or aflbct any marriage whii'li may be solemnized in 
India by person.s ill holy orders, or any marriages wliieh may be solemnized under the provisions of the 
Act of the fifty-eighth year of King (jcorge the Third, chapter ciglity-four, or any other marriages which 
under the laws for the time being in force in India might have been there solemnized in case this Act Lad 
not been passed : provided that it shall be lawful for tlic governor general of India in council from time 
to time, by laws and regulations to be made as aforesaid, to provide for the registration of any marria^res 
Solemnized in India by ])crsons in holy onlers, or of any inaiTiagcs there solemnized under the provisions 
of the said Act of the fifty-eighth year of King George the Third, chapter eighty-four, or of any other mar- 
riages there solemnized, of which it may appear to the said governor general in council desirable that 
evideucc should be transmitted to England ; and to provide for the care and custody of the registers of 
such marriages ; aud for the transmission of oertificates thereof to the secretaries of the governments of 
the respective presidencies, or to other officers ; and for their sending the same to the secretary of the East 
India Company, for the purpose of being delivered to the registrar geueral of births, deaths, and marri- 
ages in England ; aud also to provide for the authentication of such certificates. 

XXII. The certificates which shall be delivered to the registrar general of births, deaths, and mar- 
riages in England under this Act, or under any laws or regulations to be made thereunder, shall be kept in the ge- 
neral register office, in the same manner ; and indexes thereof shall be made and searches permitted, and copies 
thereof, sealed or stamped with the seal of the general register office, shall be given ; in the like manner as 
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by the Act of the session holden in the sixth and seventh years of King William the Fourth, chapter eighty- 
six, is provided concerning the certified copies (kept in such office under the said Act) of the registers of births, 
deaths and marriages in England ; and every certified copy, purporting to be sealed or stamped with the seal of 
the said general register office, of any such certificate delivered to the said registrar general under this Act, or 
under such laws or regulations, shall be received as evidence of the marriage to which the same relates, 
without further proof of such certificate, or of any entry therein. 

XXIII. All marriages solemnized under this Act shall be good and valid in law to all intents and 
purposes. 
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And whereas it is expedient to remove all doubt concerning the validity of morriages 
heretofore solemnized in India by persons not in holy orders, all such marriages, if not otherwise invalid, 
bliull be deemed and held to be valid in law to all intents and purposes. 

XXV. In the construction of this Act the word “ India” shall include all territories for the time 
being under the government of the East India Company, and all territories of any native princes or states 
in alliance with the said Company. 
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XXVI. This Act shall, so far as respects the authority to make such appointments, laws, and regu- 
lations as arc herein authorized to be made, commence and take eflecl from and after the passing 
thereof, and as to all other matters and things commence and take eflect from and after the first day of 
January, one thousand eight hundred and fifty-two, or such other day as the governor general of India 
shall direct. 


rubhcatioii of XXVII. The governor general of India, and the governors of the several presidencies in India, shall 

Act, cause this Act to be published three times in each of the government gazettes of the several presidencies, 

the first of such publications to be made within six weeks after this Act shall have been received in such 
• respective presidencies. 


Sihedule to n'JnrJi this Act rejers. 


MARKlACr. REGISTER ROOK. 


No. 

When 

married. 

Name 

uiid 

sur- 

nuiiio. 

Wh«*tln*rl 

of 

full agi 
or 11 

minor. 

Con- ^ 
ditiou. 

Rank 

or 

pto- 

feH- 

Mon. 

Resi- 
dence ut 
the time 
of mill - 
nage. 

1 

Ftttlier'n 

nutiiH 

and 

sur- 

name. 

Rank 

or 

pro- 

les- 

sion 

of 

lather 


J7th 

William 

Of full 

Jia^ 

Sur- 

k Chvi 

.Tohti 

r.s 

1 

JJay 

Smith. 

age. 

chcloi 

yeon. 

strut. 

Smith. 

quire. 


1861. 





Bar- 









ra ok- 









1 pore. 

James 




Anne 


Wi- 



Hast- 

Ps- 



Green. 

JUinor. 

dow 


^ ~ 

ings. 

quire. 


CERTIFICATE OF MARRIAGE. 


No. 

Wlicu 

married 

1 

Name 

and 

Bur- 

ijuinc. 

Whetheri 

oi 

full iJtre 
or a ml-* 
nor. 

Con- 

dition. 

Rank 

or 

j)ro- 

fes- 

sioii. 

Resi- 
deiiee ut 
tJie time 
of irmr- 
riugo. 

Fatlier's 

name 

and 

Hur- 

uuine. 

Rank 

or 

pro- 

fes- 

sion 

of 

father. 


'17 th 

William 

Of full 

Ba- 

Sur- 

4, Chvt 

,Tohn 

Es- 


Mnq 

Smith, 

aye. 

chelor 

geon. 

strut. 

Smith 

quire, 


1861. 





Bar- 









rack- 



1 j 






pore. 

James 




Anne 


' Wi- 



Ilast- 

Es- 



Greta, 

Minor. 

dow 

" - 


niys. 

quire. 


Married iu the bouse of A. S by \or before] me, 

W illuim JohimoUf Marriage Registrar. 

This marriage was f Wilham 6iTnit7i,'\ in the pre-) Peter JSmtih, 
(•olemiiiKed be- < ^ bence of > 

us, {Anne QrfcUf J us, } James llnating». 


Vlarrlrd in tlie liousc of A, B. by [or before] me, 

William Johnsoup Marriage Registrar. 

Phis marriage was f William Sinithp'i in tlio pre- r Peter Smith, 
Holemnized bo- < 1 sence of < 

iweon us. {Anne Qreen, j us, L James Hastings. 



BOOK IV. 


OF OFFENCES AOAINST COVEKNMENT. 


ClIAl’TEIl I. 

OF COINING. 


3246. The darogalis of police arc to apprehend and send to the magistrate all 
persons uttering base coin, knowing it to bo sucli, or wlio are charged with counterfeiting or 
debasing the current coin. On the receipt of credible information tliey are, under the 
provisions of section 16,* to proceed to search the houses of persons accused of manufac- 
turing or knowingly uttering base or counterfeit coin ; and to seize and transmit to the 
magistrate any such coin which is found, together with all iinjdcmcnts used for tlio purpose 
of debasing or counterfeiting the coin; also all books of accounts relating to the sale or 
circulation of base coin; together with such evidence as is j)rocurable to establish the 
oftence imputed to the accused. Ilcg. XX. 1817, sect. 17. 

3247. Persons charged with counterfeiting, clipping, filing, drilling, defacing, or 
debasing the gold or silver coin, are to bo coiniuitted to the criminal courts, and punished as 
the law directs. Beng. Keg. XXXV. 1793, sect. 12 . CeiL Froi\ Keg. XLV. 1803, sect. 14. 

3248. The above rule is equally applicable to tlie copper coinage. Ced. Prov. 
Reg. XLV. 1803, sect. 51, cl. 1. 

3249. The session judge, before 'whom a prisoner is convicted of having forged or 
procured to be forged any counterfeit coin in imitation of any of tlic gold, silver, or copper 
coins of tlie British government in India, or of any coin usually received as money in the 
British possessions in India : or of having forged, or procured to be forged, any counter- 
feit stamp or stampt paper in imitation of any public stamp established by the British 
governments in India : or any counterfeit note, or other security for money, in imitation 
of any of the public securities of tlie British governments in India, or of the bank notes 
issued by any public bank in the British possessions iii India ; — is to sentence him to receive 
thirty stripes,* and to be imprisoned in banishment from the district for the term of fourteen 
years ; — unless the judge, on consideration of all the circumstances of the case, is of opinion 
that any part of the prescribed punishment is too severe ; in which case he is authorized to 
mitigate the sentence to imprisonment for any period not less than seven years. Reg. XVIL 
1817, sect. 9, cl. 2. 


Duties of police 
officers towards 
persons charged 
v^ith or suspected 
of coming. 

r. paras, J658 
et seq. 


Persons charged 
with offences 
n«:ainstthe coin to 
be made over to 
criminal courts. 


Sentence to be 
passed on persons 
convicted of forge- 
ry of counterfeit 
coin, public stamps, 
securities, or bank 
notes. 


Commnfable fs 
2 yrars^ tmprtson^ 
ment by rl. 2, sect. 
2, Reg. II. 1834. 

Power of session 
judge to mitigate 
such sentence. 
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OF OFFENCES AGAINST GOVERNMENT. 


If further miti- 
gration is necessary, 
trial to be referred 
to nizainut adaw* 
lut. 


The coins forged 
need not be of base 
metal ; nor the coin 
imitated a legal 
tender. 

But it seems ne- 
cessary that the 
forged should ro- 
somble the good 
coin so far us to 
deceive people. 


The comer tired 
not be <lete( ted in 
the aetoflorgerj. 


3250. If in any instance the judge is of opinion that a further mitigation or remis- 
sion of punishment is necessary, ho is, provided he concurs in the conviction of the prisoner, 
to pass sentence according to tho preceding clause, and to refer the trial with his senti- 
ments at large for tho final sentence or order of the nizamut adawlut. Reg. XVII. 1817, 
sect. 9, cl. 3. 

3251. To a conviction of forgery, it is not necessary that the coins forged should be 
of base metal ; or that the imitation be of a coin which is a legal tender of payment, 
provided it is current among the natives themselves. N. A. R. voL 2, page 177. 

3252. A prisoner charged with forging counterfeit coin was acquitted, because it 
appeared that the pieces were intended as ornaments, and not to be passed for legal coin, 
being ‘‘made of pewter, very light, and so badly fabricated that any child could at once 
say that they were not good coin.” N. A. R. vol. 3, page 198. 

3253. To establish the charge of counterfeiting coin, it is not necessary that the crimi- 
nal should be detected in the act of forging the spurious coin. N. A. R. vol. 4, page 95. 


Sentence to be 3254. If any person is convicted before a sessions court, or the court of nizamut 
comictti’ adawlut, of the offence of using, issuing, selling, or otherwise disposing of, or attempting to 
dispose of, counterfeit starnpt paper, bearing the imitation of a public stamp, knowing the 
counterfeit ; — or the offence of paying, or tendering in payment, countcifcited coin, 
of bank notes, promissory notes, or other securities for money, knowing the same to be coun- 

terfeit; — or of the offence of clipping, filing, drilling, defacing, or debasing the gold or silver 
coin of the British governments in India, or any coin usually received as money, within the 
British possessions in India ; — he is to be sentenced to imprisonment for such period, not 
exceeding seven years, as the session judge deems adequate to the nature and circumstances 
incaspofagpra- cvcry instance of a repetition of the offence, after a previous conviction and 

tion?^ reppti- discharge, tlio scssioii judge may further, at his discretion, sentence the offender to receive 
* Commutabie to corporal punisliiiient by stripes.* If a person twice convicted and discharged is again found 
inent hticl. *J, sect. 2, guilty of any of the above specified offences, and the session judge is of opinion that he ought 
^Tf tho ^offence i« imprisoned for a longer period than seven years, he is to refer the trial with his senti- 
ropeated more tiiaxi jncnts for the Sentence of the nizamut adawlut in pursuance of cl. 7, sect 2, Reg. LIII. 1803. 
appravatod. Kcg. XVII. 1817, sect 10, cl. 1, 2, and 3. 

3255. A person cannot be convicted of passing counterfeit coin, unless it be shown that 
he knew it to bo spurious. Reports L. P, 1855, part 2, page 673. Where the prisoner 
uttered a counterfeit coin which had been returned to him on a previous occasion as spurious, 
it was held that he must have had guilty knowledge at the time of utterance. Reports P. 
1855, part 1, page 765. 


feit cdn^orbuiirou 3256. The offencc of selling counterfeit gold mohurs (much defaced) for bullion, 
fmud**and^not*un*^ knowing the samo to be counterfeit, (though unquestionably a fraud, and punishable as 
der the above nile. sucli under the general regulations, and the provisions of the Mahomedan law) cannot be, 


Jield to fall within the above rule ; inasmuch as the ofienco of “ selling” counterfeit coin as 
bullion cannot, by any construction, be made to signify the offence of “ paying or tendering 
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in payment.’’ The penalties provided in the following section are applicable to such a 
case. Const. No. 464. 

3257. The melting down gold and silver coins, for the purpose of making ornaments 
with the metal, is not punishable under the above provisions. Const. No. 559. 

3258. If any person, subject to the jurisdiction of a magistrate, is convicted of 
havin^^ in his or her possession, without lawful or satisfactory excuse, any counterfeited 
coin, or stampt paper, bearing an imitation of any current coin, or public stamp, and does 
not show good and sufficient cause for having such counterfeit coin or stampt paper in 
his or her possession, the person so convicted is to be sentenced by the magistrate to pay a 
fine equal to four times the nominal value of such counterfeit coin or stampt paper in his 
or her possession ; one moiety of wliicli fine is, on receipt of it, to be given to any informer 
or informers, who have given information of the offence and established the truth of it. 
In the event of such fine not being paid, the person convicted is to be confined for such 
period as the magistrate may direct, not exceeding six months. The counterfeit coin or 
stampt paper is also, in every instance, to be forwarded to the mint-master, or superinten- 
dent of stamps, respectively. Reg. XVII. 1817, sect. 11. 

3259. The above provisions are not applicable to a person carrying or conveying 
counterfeit coin for another, unless there is proof that he was acquainted witli the nature 
of the coin. N. A. It. vol. 3, page 58. 

3260. A prisoner was tried at tlie sessions on a charge of uttering counterfeit coin 
with intent to defraud, and acquitted : the magistrate afterwards sentenced the prisoner to 
a fine for having the counterfeit coin in his possession ; it was held that, supposing the trial 
before the sessions court to have included an investigation of the latter point, the magistrate 
was not warranted in sentencing the prisoner to a fine on the proceedings held before his 
commitment, after he had been acquitted by the sessions court and a warrant had been 
issued for his release. Const. No. 362. 


Melting down 
coins is not pun- 
ishable. 

Sentence on per- 
son convicted of 
having in his pos- 
session counterfeit 
coin or stampt pa- 
per. 


Half the fine t<> 
bo given to the in- 
former. 


Disposal of such 
coin and paper. 


But the person 
having the coin 
must be acquainted 
with its nature. 


Magistrate can- 
not punish, for 
having in his pos- 
se*<sion counterfeit 
coin, a person ac- 
quitted by the ses- 
sions court of ut- 
tering the coin with 
intent to defraud. 


3261. The having in possession instruments of coining with intent to counterfeit the 
current coin, is a punishable offence under the Mahomedaii law. N. A. R. vol. 5, page 170. 

3262. One prisoner convicted of forging, and another of procuring the forging, of 
counterfeit rupees and gold mohurs, were sentenced, under the circumstances of the case, 
to 3 years’ imprisonment with hard labor. N. A. R. vol. 2, page 177. 


Having instru- 
ments with intent * 
to counterfeit com 
is an offence. 

Precedent!. 

Forging, and 
procunng it. 


3263. A prisoner convicted of preparing an oartlien mould, with intent to forgo Preparing earth- 
copper coin, was sentenced, under the circumstances of tlie case, to imprisonment for 2 
years. N. A. R. vol. 2, page 186. 


3264. The commissioner recommended a prisoner, convicted of forging copper coin, Forgingpicc. 
to mercy on account of his great ago (72 years) and weak intellect, and because he “"fewn™!! 
appeared to be the dupe of other persons who escaped, with an opinion that imprisonment 
for six months would answer the ends of justice. The court held that age and infirmity 
were insufficient grounds for mitigation to the extent proposed ; and sentenced him to 3 
years’ imprisonment, without labor and irons. N. A. R. vol. 4, page 174. 
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Ilavinf^ spurious 
pice, and instru- 
ments for manutac- 
tunug^ them. 


Having imple- 
ments of coining 
with intent to 
forge. 


Vending forged 
stamps. 


Forgincr stamps, 
and vending them. 


Altering the va- 
lue of stampt paper . 


3265. A prisoner convicted of having in his possession counterfeit pice, and earthen 
moulds and other inijJements for fabricating the same, under circumstances indicating that 
the latter had recently been used in forging spurious pice, was sentenced to 2 years’ impri- 
sonment witJi labor. N. A. B. vol. 4, page 95. 

3266. Three prisoners, convicted of having in their possession implements of coining 
with tlie intent to forge coin, were sentenced, —No. 1, who had been twice before punished 
for forging counterfeit coin, to 7 years’ imprisonment with labor in irons, — and Nos. 2 and 
3 to imprisonment for 3 years without irons, and a fine of 50 rupees each in lieu of labor. 
N. A. 11. vol. 5, page 170. The same sentence was passed in a similar case. N. A. R. 
vol. 6, page 340. 

3267. Tive persons convicted of vending forged stampt paper were condemned to fine 
and imprisonment in didcrent degrees ; but the sentence was passed under the discretionary 
rule of sect. 30, Reg. VL 1797, which is rescinded, and is superseded by the later 
provisions given above. N. A. R. vol. 1, page 22. 

3268. A prisoner charged with vending forged stampt paper, pleaded that he had 
received it to sell on account of another person ; but he failed to substantiate this plea ; and 
as implements of forgery were found in his house, the presumption was held that he not only 
sold the stampt paper, knowing it to be forged, but that he actually committed the forgery, 
lie was sentc^nced to tuslieer, godna, and imprisonment for 7 years, — under sect 3, Reg. II. 
1807, which has also been superseded by the provisions of Reg. XVII. 1817. N. A. R. 
vol. 1, j)age 284. 

3269. A vakeel convicted, in throe cases, of altering or causing to be altered the value 
of a number of sheets of stampt paiier, was sentenced to tuslieer, and imprisonment with 
labor for 10 years, (a) N. A. R. vol. 2, page 466. 

(a) The following information, contained in a letter from tho judge of the city of Patna, to the address of the siiporin- 
tendent of stamps, dated tho 13th of June 1825, is calculated to afford some idea of the extent to which practices similar to 
those which formed tho subject of the above trials had been carried, and tho loss to which tho government had been conse- 
quently subjected in this branch of the public revenue. “ 1 received charge of this city in the latter end of March IS’J.'i ; and, 
so early as the commcnceinent of April, noticed tlie prevalence of a species of forgery, by which stamps of inferior value are 
mode to bear a greater value, and in such a fictitious shape arc used to file as original plaints, plaints of appeal, &:c. As it 
appeared to bo highly important that this nefarious plan should bo thoroughly sifted, that tho forgers, aiders and abettors, 
should ho brought to justice (measures which in my opinion offered tho only sure means to the prevention of the offence in fu- 
ture) I entered at once into the Investigation. In the progressive steps of tho investigation, I discovered that tho files of tho 
sudder amcens, register, judge, and judges of appeal were all infected, and that the whole required to be narrowly searched. 
I, in consequence, determined to commence with the lower court, taking tho files severally in hand, so as to allow time to the 
stamp vendors to give in such reports as appeared necessary, audio prevent this investigation materially interrupting the 
current business of the civil and criminal court. Upon an examination of tho suits actually filed and undecided in tho 
moulavi sudder ameen’s court, I have discovered thirty-six forged original plaints, and thirteen forged vukalut-namas ; and, in 
tracing the utterers of the forgeries, I have brought the whole home to one vakeel, by name Bhondoo Lai, who, by his defence* 
has thrown considerable further light upon the subject, and furnished me with information regarding his associates. Tho 
stomp vendors are now compiUng a report on the snite upon the file of tho register previous to their entering upon tho file of 
the judge, which, as it embraces appeals from all the lower courts, wiUof course contoin the greatest number, and in which, 
upon a cursory view, I have already marked 486 forgeries. MeanwhUe it chanced to occur to me, that the forgers, who would 
naturally sock the most advantageous out let for uttering their paper, had possibly token advantage of sect. 11, Beg. XII 1. 1810, 



BOOE IV.— -CHAPTER II. — STAMP LAWS. 


641 


CHAPTER IL 

OF OFFENCES AGAINST THE STAMP LAWS. 

3270. If any deed, instrument, petition, pleading or other writing, required to be 
written on stamped paper, and written on the prescribed stamped paper, is filed, exhibited, or 
recorded in any court of judicature or public cutchery, or before any judge or other public 
officer, not bearing the signature and endorsement of a licensed stamp vendor (or not procur- 
ed in the manner prescribed by this regulation, and duly certified to bo so, when not obtained 
from a licensed vendor [i, e, stampt paper or other material obtained by individuals under 
sect 11, each separate sheet or piece of whicli must bear on the back the signature of an 
oflScer on the establishment of the superintendent of stamps] ), the person or persons filing, 
exhibiting, or recording the said deed, instrument, petition, pleading, or writing, or causing 
or procuring it to be filed, exhibited, or recorded, is to forfeit a sum equal to five times the 
value of the said stamped paper. If any deed, instrument, petition, pleading, or document is 
filed, exhibited, or recorded as aforesaid, having a forged or counterfeit stamp or signature, 
the person filing, exhibiting, or recording such deed, instrument, or document, that is to say, 
the party or his a§ent, who has produced the same for the purpose of being filed, exhibited, 
or recorded, is to forfeit to*government a sum eciual to twenty times the value of the stamp, 
which ought to have been used; unless the material, on which the same is executed, bears 
the signature and endorsement required by this regulation, and the party is able to show to 
the satisfaction of the judge or other officer conducting the enquiry on the part of govern- 
ment as hereinafter directed, that the material stamped with a forged stamp was purchased 
or obtained on the date and in the manner specified on the back, or was otherwise procured 
in some manner prescribed or permitted by this regulation. If the said signature and date 
is duly endorsed on the back of the material stamped as aforesaid with a forged impression^ 
and the proof adduced to the fact and to the date of purchase is deemed by the judge or 
other officer, before whom or in whoso office the deed, instrument, or other writing has been 
filed, exhibited, or recorded, to be sufficient, that officer is to transmit the document to the 
collector with a communication of his judgment in the case, in order that proceedings may 
be instituted against the vendor ; and the collector, on payment by the party of the esta- 
blished duty chargeable on account of the matter of the instrument or deed in question, is 

and had made fictitious prosecutions on altered stamps with a view to defraud the Honorable Company of the institution fee. 
I accordingly addressed the court of appeal, requesting the judges of the court to furnish mo with any cases of razeenama 
baznama in suits which were filed during the years 1822-23 ; and in their reply to my letter, the judges of the court of appeal 
furnished me with four suits, all of which had boon brought to decision by baznama. I immediately proceeded to the 
investigation? in the progress of which I have established that tbe whole four are fictitious ; that the stamps of the plaints were 
originally of ono rupee in value, have been altered so as to bear a superior value, two of them to the amount of 250 rupees, 
and two of 850 rupees, and that the gang concerned in filing them obtained the sum total of their apparent value, or 1200 
rupees, from the treasury of the court of appeal.^* Note at N, A. R, vol, 2ypage 468. 

7 8 
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Persons sentenc- 
ed under this rcfru- 
lation to be couhned 
in civil jail, except 
vendors convicted 
of extortion. 


Punishincnl of 
stamp vendor reii- 
deling luNc accounl 
ot tlie lecM'ipIs ajul 
proceeds ol s.di* of 
paper entrusted to 
inm. 


Exclusive privi- 
lepo of eorrsinp: 
letters vi'stedin the 
P^Hst India C'oiDpa- 
ny. 


to forward it to tho superintendent of stamps, in order that it may be duly stamped ; the 
amount so paid beini^ recoverable from the vendor or from any fine levied from him on 
account of tho trans»'iction.(a) Reg. X. 1829, sect, 13, cl. 1. 

3271. Persons sentenced to imprisonment under the provisions of this regulation are 
to be confined in the dewanny jail; and the civil judge is to give effect to sentences passed 
by tho i)roper authorities adjudging confinement. But stamp vendors convicted of extor- 
tion under cl. 9, sect 10 [i. e. of taking from a purchaser a higher price tlian that denoted 
on the stamp sold, in which case the offender is to be sentenced by the collector or other 
covenanted officer qualified to take cognizance of the oflence to 6 months’ inijirisonment] 
are to be forwarded to tho magistrate of the district to bo confined in the criminal jail. 
Keg. X. 1829, sect 20, 

3272. If a true account of the receipts and of the proceeds of the sale of paper en- 
trusted to him is rendered by a vendor of stamps, when required to furnish it on his removal 
or resignation, only the penalty prescribed in cl. 11, sect 10, Reg. X. 1829 [i. e. a certain 
fine to be imposed by tho collector] is exigible for tho non-delivery of paper or money 
due according to the account ; but, if the account rendered is false, covering embezzlement 
or taking credit for remittances never made, the vendor is liable, under tho general regu- 
lations, to a prosecution in the criminal court for fraud and embezzlement. Const. No. 626. 
N. A. R. vol. 4, page 67. 


CIIAPTEll III. 

OF OFFENCES AGAINST THE POST OFFICE LAWS. 

3273. WJjeresoevcr, within the territories under the government of tho East India 
Company, posts or post communications are, or shall be, established by the East India 
Coini)any, tho said East India Company shall have the exclusive privilege of conveying by 
post, from one place to another, all letters other than letters conveyed by her majesty’s mails, 
except in the following cases ; and shall also have the exclusive privilege of performing all tho 
incidental services of receiving, collecting, sending, dispatching, and delivering all letters, 
except in the following cases, that is to say : I. Letters sent by a private friend in liis way, 

(a) It appears from tho above that, in the case of a paper merely requiring the prescribed endorsement and signature 
of the vendor, the court or authority before whom it is filed must levy tho penalty : —in the case of a paper bearing such endorse- 
ment and signature, but the stamp or signature of which is forged, if tho person filing it satisfies the court or authority before 
whom it is filed that the paper was bona fide sold to him, and that ho has not been guilty of any offence, then the paper is to be 
made over to tho collector to proceed against tho vendor but if the paper, endorsement, and signature are §U found to be 
forged, then tho court or authority should proceed according to the rule in other cases of forgery ; i. e. should make over the 
case to the magistrate.— For the punishment of persons guilty of forging stamps or stamp paper, or of using, issuing, or 
disposing of such, or of having such in their possession, see the preceding chapter “ of coining.’’ 
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journey, or travel, so as such letters be delivered by sucli friend to the person to wliom they 
shall be directed, without liire, reward, or otlier profit or advantage, fur receiving, carryino-, 
or delivering the same. 2. Letters solely concerning the affairs of the sender or recei\er 
thereof, sent by a messenger on purpose. 3. Letters solely concerning goods or other pro- 
perty sent eitlier by sea or land, to bo delivered with tlie goods or property which such 
letters concern, without hire, reward, or otlier j)rofit or advantage, for receiving, tarrying, 
or delivering such letters. But nothing herein contained shall authorize any j)erson to make 
a collection of such excepted letters for the purpose of sending them in the manner hereby 
authorized. Act XVII. 1834, sect 2. 

3274. Wheresoever, witliin the said territories, ])osts or i)ost communications are, or 

shall be, established by the East India Company, the follo^^illg j)ers()iis are expressly forbidden 
to collect, carry, or deliver any letter or letters, or to re(‘cive any letter for the purpose of 
carrying or delivering the same, although they shall not receive hire or reward for so doing, 
that is to say : 1. Common carriers of jiassengers or goods, and their drivers, servants, or 

agents ; except letters solely concerning goods in their carriages. 2. Owners and commanders 
of sliii)S, steam-boats, or other vessels passing on any river or camd, or to or from any port in 
the territories under the government of the East India Company, and their servants or 
agents ; cxce])t letters solely concerning goods on board. Act XVII. 18.14, sect 3. 

3275. Every person who shall convey otherwise than by the post a letter not excepted 
from the said exclusive privil(*ge shall, for every letter eo conveyed, forfeit a sum not ex- 
ceeding fifty rupees ; and every person who shall be in the j)ractice of so conveying letters 
not so excepted shall, for every week during which the practice shall be continued, forfeit a 
further sum not exceeding five hundred rupees : and every j)ersoii wlio shall perform 
otlierwise than by the post any services incidental to conveviiig letters from jdacc to place, 
whether by receiving, taking up, ordering, collecting, carr}ing, or delivering a letter or let- 
ters not excepted from the said exclusive judvilcge, shall forfeit for every such letter a sum 
not exceeding fifty rupees ; and every person vvho shall be in the practice of so performing 
any such incidental services shall, for every week during which the practice slialAo continued^ 
forfeit a further sum not exceeding five liundred rupees: and every j)crson wdio shall 
send a letter not excepted from tlie said exclusive privilege otherwise than by the post, or shall 
either tender or deliver a letter not so excepted in order to be sent otherwise than by the post, 
shall forfeit for every such let a sum not exceeding fifty rupees ; and every person who shall 
be in the practice of committing any of tlie acts last mentioned shall, for every week during 
which the practice shall be continued, forfeit a further sum not exceeding five Imndred rupees : 
and every person who shall make a collection of excepted letters for the purpose of sending 
them otherwise than by the post, shall forfeit for every sucli letter a sum not exceeding fifty 
rupees ; and every person who shall be in the practice of making a collection of excepted letters 
for such purpose shall forfeit, for every week during which the practice shall continue, a fur- 
ther sum not exceeding five hundred rupees. Every person who shall carry, receive, or 
deliver a letter, or collect letters cdhtrary to the provisions of section 3 of this Act, shall 
forfeit for every such letter a sum not exceeding fifty rupees ; and every person who sliull 
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be in the practice of committing any of the acts last mentioned shall, for every week during 
which the practice shall be continued, forfeit a further sum not exceeding five hundred 
rupees. Act XVII. 1854, sect 4. 


3276. Where there is no banghy post established on any lino of road, letters, parcels, 
and packets, exceeding twelve tolahs, and not exceeding forty tolahs in weight, shall be 
received and transmitted by the letter post. Letters shall be charged according to the scale 
in section 6, and newspapers, pamphlets, and other printed or engraved papers according 
to tlic scale in section 7 of this Act, as the case may be ; parcels and packets shall be 
, , cliarged with banghy postage according to the scale in section 11 or section 12 of tliis Act, 

articles exceeding as the caso may be, if it be certified in writing on such parcel or packet, under the full 

twelve tolahs, but . i i 

not exceeding? loity Signature and address 01 the sender, that it does not contain any letter or other written 
communication, or any newspaper, pamphlet, or other printed or engraved paper. If any 
such certificate be false, any such thing contained in such certified letter or other article shall 
be charged with postage according to the rates specified in section 6 or section 7 of this Act 
as if sent separately, and the sender will bo subject to the penalty hereinafter provided* 
Tam Kovcccdiug Parcels exceeding forty tolahs, and not exceeding six hundred tolahs in weight, shall be 

forty transmitted along any such lino as banghy parcels ; but it shall be in the discretion of the 

post master or deputy post master, to whom such parcels are brought for dispatch, to 
forward them at such times and in such manner as may be convenient. Act XVII. 1854, 
sect. 15. 


tolahs 


Ceitificatc. 


whoro banghy 3277. Whenever the post master general of any presidency shall have notified in 

mmK ar/coiiiey^d the official gazctte, that the banghy post is conveyed in the same carriage with the letter 
m the fcaino earn- along any line of road, it shall not be lawful to send by the banghy post any letter 
or written communication of less weight than twelve tolahs, or any packet of newspapers ; 
and every person wlio shall knowingly send by the banghy post, along any such line of 
road, any such letter, written communication, or newspaper enclosed in a parcel, shall 
forfeit for every such offence a sum not exceeding fifty rupees, and postage shall bo charged 
for every s#ch letter, packet, or newspaper, as if sent separately by the letter post. 
Act XVII. 1854, sect. 16. 


Tsio dangorous 
substance to bo 
beat by post 


3278. No person shall knowingly post, or send, or tender, or deliver in order to be 
sent by the post, any letter, parcel, or packet containing any explosive or other dangerous 
material or substance ; and any person contravening this prohibition shall forfeit for every 
such offence a sum not exceeding two hundred rupees. Act XVII. 1854, sect 24. 


\endora ofpoat* 


3279. The governor general of India in council may make rules for the appoint- 
appouueT^ government of vendors of postage stamps, and thereby direct how and under 

what terms and conditions postage stamps may be supplied to them for sale ; and whether 
any and what security shall be given by such vendors, and whether any and what remu- 
neration or discount shall be allowed to them, and how and in what manner, and at what time 
or times such vendors shall keep and render their accounts, and pay over the proceeds of 
any sales made by them or re-deliver die stamps entrusted to them. Act XVIL 1854, 
sect. 31. 
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3280. Government vendors of postnrre stamps shall be bound by such rules, and in Vendors to ho 
case of any wilful breach thereof, shall be liable to a penalty not exceeding two hundred 

rupees, in addition to any other proceedings to which they may be liable. Act XVII. 1834, 
sect. 32. 

3281. Any government vendor of postage stamps, who shall be convicted of refusing tvnaitv of von. 
or unnecessarily delaying, without reasonable excuse, to furnish postage stamps to any 

person desiring to purchase the same, and tendering in Liwfid currency the full value 
thereof (the stamp vendor having In liis possession for sale siillicient stamps of tlio descrip- 
tion and value required), shall be subject to a fine not exceeding one hundred rupees. 

Act XVII, 1854, sect. 33. 


3282. Any govonimcnt vendor of po'^^tage stamps, convicttnl of taking from a purchaser 
a higher price than tlie a alue denoted on the stamps sold, shall be dcenied guilty of extor- 
tion; and sliall be piinislied, on conAuctlon, wifli ifiipris/mment, witli or Avithout hard labor, 
for any t(‘rin not exceeding six months, or to a fine not exceeding one bnndred rupees, and 
shall also be liable to refund to the pnrcliaser the wdiolc amount ])roved to have been taken 
in excess, Avliich amount may be rccoA’ercd by such jmrclnser before a magistrate in the 
same manner as any penalty under this Act. Act XVII. 1831, sect. 31. 


P(nnli\ of 
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3283. If any person shall forge or couiitcrlbit, or cau;>c or ])rocuro to be forged or 
coiintorfoitod, any die, ])hito, or otiuu* instrument used for the purpose of making postage 
stamps ; or if any ])(*rson shall forge or imitate, or cause to he forged or imitated, any 
postage stamp; or if any such person shall knoAAungly, and Avithout Liwfnl excuse (the proof* 
of which excuse shall lie on the person accused), have in hl'^ pos^es^ioii any false, forged, or 
counterfeited die, plate, or other instrument, rcscnuhling, or intended to resemble, either 
Avholly or in part, any die, plate, or instrument u^cd for the [)urpose aforesaid ; or if any 
person shall stamp or mark any paper or otlier substance witli any Midi filse, forged, or con- 
terfeit die, plate, or instrument as aforesaid ; or if any person shall knowingly use, utter, 
sell, or expose for sale, or sliall kiiownbigly, and wdtiiout lawful excuse' (tlie proof of Avliicli 
excuse shall lie on the person acciiserl), liave in his possession any p'ij)er or other substance 
liaving thereon the impression of any such false, forg(’d, or counterfeit die, ptate, or other , 
instrument as aforesaid ; or having tliereon any counterfeit staiii]) resembling, or intended 
to resemble, or to be mistaken for, a postage stamp, sneli person so offending, and every 
person knowdiigly aiding, abetting, or assisting sucli person in committing any sucli offence, 
shall be punished with imjirisoninent, Avitli or Avithout hard lalior, for a term not exceeding 
seven years, and shall also be liable to fine. Act XVIL 1834, sect. 33, cl. 1. 


Penalties fnrforj^- 
in^ btAUtpb, (Xc. 


3284. Any oflicer of police may seize and transmit to the magistrate any such forged 
or counterfeit die, plate, or other instrument, or any such forged or counterfeit postage 
stamp. Act XVIL 1854, sect. 35, cl. 2. 

3285. Any officer of police having power by law to search for stolen property may, and searched 
subject to the provisions under which ho is empowered to make such search, proceed to 

search houses or other places in which there may be reasonable cause to suspect that there 

7 T 
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is any such forged or counterfeit article, and shall seize and transmit to the magistrate any 
such counterfeit article that may be found tliercin. Act XVII. 1854, sect. 35, cl. 3. 

Pennitics forevad- 3286. If any person shall fraudulently remove any postage stamp from any letter or 
other thing to which such stamp shall have been affixed ; or if any person shall knowingly 
use any such stamp or stamps so fraudulently removed ; or if any person shall fraudulently 
erase or remove, from any such stamp or stamps, any writing or other matter or thing 
thereon written or impressed, every person so offending shall forfeit a sum not exceeding 
two hundred rupees for every such offence. Act XVIL 1854, sect. 36. 

Postape on nn- 3287. The persoii to whom any letter or other article, the postage of which has not 
*0 be paia*^*by^tho bccii paid, shall be delivered, shall not bo bound to pay tlie postage if lie fortliwdth return 

ecciver. the same unopened ; but, if he open the same, lie shall be bound to pay the postage due 

thereon. If he forthwith return the same unopened, the sender of the letter or jiacket 
shall bo bound to pay the postage thereof. If any person shall refuse to pay any postage 
which he is legally bound to pay for any letter or other article, the same may bo recovered 
for tlie use of the East India Company by any post master general, or by any officer in 
charge of a post office by order of a post master general, in tlie same manner as u fine 
may be recovered under this Act ; and it shall be lawful for tlie officer in charge of any 

post office to withhold from tlie person so refusing, until such postage bo paid, any other 

letter or packet addressed to that person, not being superscribed as on the public service. 
Provided always, tliat if a letter or other article shall appear to the satisfaction of the post 
master of the office of delivery to have been maliciouisly sent for the purpose of annoying 
the person to whom it is addressed, the post muster of the delivery ofiice may remit the 
postage. Act XVIL 1854, sect. 37. 


Comraandor^ of 
inward hound ves- 
sels carrying mails, 
buw lu proceed. 
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Penalty. 


3288. When any vessel arrives by sea at any place within tlie territories under the 
government of the East India Company at which tliere is a jiost office, the commander of 
such vessel shall, as speedily as possible, cause cv^ery letter and packet on board of such 
vessel, which is directed to that ])lacc, and not excepted from the exclusive privilege of the 
})ost office, to be delivered either at tlic post office or to some officer of tlio post office au- 
thorized to receive the same ; and if there be on board any letter or packet directed to any 
other place, and not exce[)ted from the exclusive privilege aforesaid, the said commander 
shall, as speedily as possible, report the same to the post master of the place at which he 
has arrived, and shall act according to the directions ho may receive from such post master, 
and the receipt of such post master shall discharge such commander from all responsibility 
ill respect of such letter or packet. Every commander of a vessel w'ho shall wilfully dis- 
obey any of the directions contained in this section, shall be punished with a fine not 
exceeding one thousand rupees. Act XVIL 1854, sect. 40. 


ijetention of let- 3289. Every person being cither tlio commander of a vessel inward-bound, or any 

ter«? on board pro- ^ ^ ^ . 

hibited. oiic on board such vessel, who shall, within the said territories, knowingly have in his 

possession any letter not excepted from the privilege of the post office, after any part of 

the letters on board the said vessel shall have been sent to the post office, shall forfeit for 

every such letter a sum not exceeding fifty rupees, whether the letter be in the baggage or 
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on the person of the offender or otherwise in his custody ; and every such person who 
shall detain any such letter after demand made for tlie same by an officer of the post office, 
shall forfeit for every such letter a sum not exceeding one hundred rupees. Act XVIL 
1854, sect, 41. 

3290. For every letter delivered by the commander of any ship in conformity with Bounty money, 

the directions of section 40 of this Act, the officer in cliarge of tho post office shall pay to 

the said commander the sum of one anna; ami tlio sum of one anna shall be chargeable 
as postage on such letter in addition to any other postage chargeable tlioreoii under this Act. 

Provided that no payment shall be made to the coiumaiider of any vessel on account of the 
delivery of any letter, unless the claim of such commander shall be preferred before tho 
vessel leaves the place at which tho letter was delivered, or before ilie expiration of two 
months from the dale of tho arrival of such vessel. Provided also, that nothing contained 
in sections 40, 41, and 42 of this Act shall extend to any letter or packet conveyed by her 
majesty’s mails. Act XVII. 1854, sect. 42. 

3291. The commander of every vessel leaving any place in the said territories by Commandrr^ m 
sea shall receive on board of such vessel every letter and packet wlilidi lie shall be required sLTs'to''iww 

so to receive by any officer of tlie post office, and shall give a recei[)t lor such letter or 
l>acket ; and every commander of a vessel who sliall wilfully disobey any direction con- 
tained in this section shall be punished with a lino not exceeding one thousand rupees. 

Act XVII. 1854, sect. 43. 

3292. Every person who sliall, for tho purpose of defrauding tlie j>o^t office re- ivnnity for faUo 
venue, wilfully certify, by \vrlting, on any official or other letter oi* packet delivered 

at any p^t office for conveyance by jiost, that wliich is not true in respect of such letter or 
packet, or in respect of the wliole of its contents, or sliall knowingly send or deliver, or 
attempt to send or deliver for conveyance by post, any letter or iiackct witli any such false 
certificate thereon ; and every person who shall knowingly semi, or permit to be sent by 
post, under color or pretence of an official communication, any hdter, jiajier, writing, or other 
enclosure of a private nature; and every person wlio sliall aid, abet, or conceal any of the 
offences in this section above-mentioned'; sliall, for cncrysucli olleiicc, foifeit a sum not 
exceeding five hundred rupees. Act XVIL 1854, sect. 47. 


3293, Tlie government shall not be responsible for any loss or damage which may 
occur in respect of anything entrusted to the post office for conveyance ; and no person 
employed by the government in the post office dopartnieiit shall be responsible for any such 
loss or damage, unless that person shall cause such loss or damage, negligently, maliciously, 
or fraudulently. Act XVII. 1854, sect. 49. 


Government n(»t 
responsible for 


3294. Whoever being in tiie employ of the governinont in the post office department penalty f'>r >p. 
shall fraudulently secrete, make away with, or ai)i>ropriatt*, any letter, parcel, or packet makir'i^’mTOy'»*^fir 
which may have been entrusted to him, or anything contained in any such letter, parcel, peered rtupioxc.i'm 
or packet, or shall mutilate or break open any such letter, parcel, or packet, or any banghy 
parcel, or box, with the intention of fraudulently appropriating anything therein contained, 
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shall be punishetl witli im[>risoninent, with or without hard labor, for a term not exceeding 
seven years, and shall aho be liable to fine. Act XVII. 1854, sect. 50. 

3295. It shall not be lawful for any person, unless acting by express order of the 
government, to detain, except for a criminal offence, a ])ost office messenger, whilst carrying 
the mails or to detain any carriage or horse upon which the mails are being carried, or on 
any juvfonco to open a packet in transit from one post office to another ; and every person 
who shall bo guilty of any of the above-mentioned offences shall be punished with a fine not 
exceeding five hundred rupees. Act XVII. 1854, sect. 51. 

3296. Every person wdio shall fraudulently retain, or wilfully secrete, or make away 
with, or keep, or detain, or, being rcfpilrod to deliver up by an officer of the post office, 
shall neglect or refuse to deliver up a post letter or other article which ought to have been 
delivered to any other person, or a ))ost letter bag containing a letter or other article or 
packet, which shall have been sent l)y the ])ost, shall he punished, on conviction before a 
magistrate, with iinprisonineiit, with or Avithout hard labor, for a term not exceeding two 
years, and shall also be liable to fine. Act XVIL 1854, sect. 52. 

3297. Ev^ery person employed to (‘onvey or didiver any post-bag, or any letter, parcel, 
or packet sent by post, who shall be guilty while so employed of any act of drunkenness, 
carelessness, or other rniscoiuluct, whereby the safety of any such bag, or letter, parcel, or 
packet shall be endangered ; or nlio shall loiter or make delay in the conveyance or delivery 
of any such bag, letter, parcel, or packet ; or who shall nut use proper care and diligence 
safely to convey or deliver any such hair, letter, parcel, or packet ; shall be liable to a fine 
not exceeding fifty riip(*es : and any person employed to d(di\ er ii letter, par(*el, or packet, sent 
by the post, who shall not duly deliver the same, shall, within a reasonable tiii§?, not (*x- 
ceeding twenty-four hours report the fact at th(* ])ost oflice wdiere lu* received such letter, 
jiarccl, or packet, and return the same; and, if any such j^erson shall wilfully make a 
false report, ho shall be liable to a fine nut exceeding fifty rupees. Act XVIl. 1854, 
sect. 53. 

3298. Whoever being in the employ of the govx'rmiKnit in the post office department, 
and being entrusted to receive money for postage duty or any other public pur])()se, shall 
fraudulently appropriate the sauK*, shall be puiiislied, on conviction before a magistrate, 
with imprisonment, with or without hard labor, for a term not exceeding two years, and 
shall also bo liable to fine. Act XVII. 1854, sect. 54. 

3299. Whoever being in such employ as is described in section 54 shall fraudulent- 
ly put any wrong mark on any letter, parcel, or })ackct, or shall fraudulently alter, remove, 
or cause to disappear, any mark or stamp whicli is on any letter or packet, or shall fraudu- 
lently use or place with or upon any letter or packet any stamp which shall have been re- 
moved from any other letter or cover, or shall aid, abet, or conceal any of tlie above-named 
acts, bhall bo punished, on conviction before a magistrate, with imprisonment, with or 
without hard labor, for a term not exceeding two years, and shall also be liable to fine. 
Act XVII. 1854, sect. 55. 
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3300. Whoever being in such employ as is described in section 54, and beiii<T 
entrusted with the preparing or keeping of any document, shall, with a fraudulent inten- 
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Pinen how to bo 
recovered. 


tion, prepare that document incorrectly or alter that document, or shall aid, abet, or con- by^pcrl,ns e^dol- 
ceal any of the above-named acts, or secrete or destroy that document, shall be punished, on 
conviction before a magistrate, with imprisonment, with or without hard labor, for a term 
not exceeding two years, and shall also be liable to fine. Act XVII. 1854, sect. 56. 

3301. Whoever being in such employ as is described in section 54, shall send by 

post, or put into any post-bag, any unstampea letter, parcel, or packet ii{)on which postage 'wuh- 

has not been paid or charged in the manner prescribed in this Act, intending thereby to persons*^" 

0.7 employed us above 

defraud the government of the postage on such letter, parcel, or packet, or shall aid, abet, 
or conceal, any such acts, shall be punished, on conviction before a magistrate, with impri- 
sonment, with or without hard labor, for a term not exceeding two years, and shall also be 
liable to fine. Act XVII. 1854, sect. 57. 

3302. Any person, whether a European British subject or not, who shall be guilty 
of any offence for which, according to the provisions of this Act, he shall be liable to a fine 
only, shall be punisliablo for such offence, by any justice of tlie peace for any of the presi- 
dency towns of Calcutta, Madras, and Bombay, magistrate, joint magistrate, or person 
lawfully exercising the powers of magistrate ; and any person hereby made punishable by 
a justice of the peace shall bo punishable upon summary conviction. Act XVIL 1854, 
sect. 58. 

3303. No conviction, order, or judgment of any justice of the peace shall be quashed 
for error of form or procedure, but only on the merits ; and it shall not be necessary to 
state on the face of the conviction, order, or judgment, the evidence on wliicli it proceeds ; 
but the depositions taken, or a copy of them, shall bo returned with the conviction, order, 
or judgment, in obedience to any writ of certiorari; and if no jurisdiction appears on the 
face of the conviction, order, or judgment, but the depositions taken supply that defect, 
the conviction, order, or judgment shall be aided by what so appears in such depositions. 

Act XVIL 1854, sect. 59. 

3304. A magistrate may refer for trial and decision any charge of an offence hereby 
made punishable by fine only to any of his assistants, or to any deputy magistrate lawfully 
appointed to exercise tho powers of a covenanted assistant ; and in such case every such 
assistant or deputy magistrate may exorcise all the powers vested in a magistrate, subject 
to all the rules applicable to criminal cases deputed to such assistants or magistrates acting 
judicially. Act XVIL 1854, sect 60. 

3305. The local government may give general authority to any such assistant or 
deputy magistrate to exercise, without reference by a magistrate, any of the powers which 
they are hereby rendered competent to exercise upon reference by a magistrate, subject to 
appeal to tho magistrate from any conviction by such assistant or deputy magistrate within 
one month from the date of the conviction. Provided that a magistrate may at any time 
call from any of his assistants, or from any deputy magistrate subordinate to him, any case 
pending before such assistant or deputy magistrate. Act XVIL 1854, sect 61. 

7 u 
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3306. All fines imposed under the authority of this Act, for offences punishable by 
fine only, by any justice of the peace, magistrate, joint magistrate, or person lawfully 
exercising the powers of a magistrate, or by any assistant to a magistrate or deputy magis- 
trate, may, in case of non-payment thereof, be levied by distress and sale of the goods 
and chattels of the offender, by warrant under the hand of any of the above-named officers ; 
and ill case any such fine shall not be forthwith paid, any such officer may order the 
ofleiiJer to be apprehended and detained in safe custody until tlie return can be conveniently 
made to such warrant of distress, unless such party shall give security to the satisfaction of 
such officer for his appearance at such place and time as shall be appointed for the return of 
tlie warrant of distress, and such officer may take sucli security by way of recognizance 
or otlierwisc ; and if, upon the return of such warrant, it sliall ajipcar that no sufficient 
distress can be liad whereon to levy such fine, and tlie same sliall not bo forthwith paid, or 
in case it shall appear to the satisfaction of such officer by the confession of the party or 
otherwise, that he has not sufficient goods and chattels whereuiion such fine or sum of money 
could be levied if a warrant of distress were issued, any such officer, by warrant under his 
hand, may commit the offender to prison, there to be imjirisoncd only, or to be imprisoned 
and kept to hard labor, according to the discretion of such officer, for any term not 
exceeding two calendar months where the amount of the fine shall not exceed fifty rupees > 
and lor any term not exceeding four calendar months, where the amount shall not exceed 
one hundred rupees ; and for any term not exceeding six calendar months in any other case; 
the commitment to be determinable in each of the cases aforesaid on payment of the amount. 
Act XVII. 1854, sect. C2. 


Moiety of fines 
to mturmer. 


3307. A sliaro not exceeding one moiety of every fine imposed and recovered under 
this Act may be awarded to the informer. Act XVII. 1854, sect. 63. 


No procoedinRs 3308. No proceedings shall be taken lor tlie recovery of any such fine vuthout an 

to be taken with- ^ i p i 

out certain autho- order of government, or an order m writing ot the director general ot the post office, or of 

rit\ . 

a post master general. Act XVII. 1854, sect. 64, 


'^(’r\ants of East 
India C’ompany 
roiumittinjF offences 
in lort ifrn Estates m 
alliance. 


3309. If any servant of the East India Compan 5 % who sliall be employed by the said 
Company in tlie post office department, or shall be appointed a vendor of postage stamps, or 
entrusted by the said Company or any of the said local governments with the sale of postage 
stamps within the dominions of any foreign prince or state in alliance with the said 
Company, in which a post shall be estahlislicd by the said Company, sliall, wdthin the dominions 
of such prince or state, commit any act hereby prohibited, or omit to do any act hereby 
required to be done by any person similarly employed, appointed, or entrusted as aforesaid 
within the territories under the government of the said Company, such servant of the said 
Company shall be guilty of an offence ; and, on conviction thereof, shall bo punished in the 
same manner as if such act had been done or omitted within the said last-mentioned 
territories, and every such person may be tried, convicted, and punished either by fine or 
otherwise, according to the nature of the offence, by any court or officer duly empowered by 
the governor general of India in council to take cognizance of offences committed in such 
dominions by servants of the East India Company, or by any court or magistrate, or other 
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competent officer, in any part of tlie territories within the government of the East India 
Company, in the same manner as if the offence had been committed in such part of the 
said territories. Act XVII. 1854, sect. 65. 

3310. The word magistrate” in this act shall include joint magistrates and persons 

lawfully exercising the powers of magistrates, and the word shall include a penalty 

or forfeiture, or a sum of money due upon a forfeited recogniisance. Act XVII. 1854, 
sect. 66. 

3311. It shall be lawful for the governor general of India in council to frame rules for 
the management of all or any zumcendaree, thana, or other district daks, and to declare, 
from time to time, what portions of this Act shall be applicable to such daks and to persons 
employed in connexion therewith. Act XVII. 1854, sect. 70. 

3312. Letters which individuals address on their private affairs to any government 
officer must be sent pre-paid by stamps ; and tliis rule is to be understood to include letters 
transmitting bills of exchange, promissory notes, receipts, government seemrities, (SLc., to any 
public officer. When public officers write letters on such subjects to individuals, they are 
to subscribe on the envelopes, with their official signatures, the ^vords bearing postage.” 
Govt. Order India, August 12, 1854, rule 35. 


CHArTER IV. 

OF OFFENCES AGAINST THE LAWS RELATING TO RAILWAYS. 

3313. No person shall enter any carriage used on any such railway, for the purpose of 
travelling tlierein, without liaving first paid his fare, and obtained a ticket. E\ery person 
desirous of travelling on such railway shall, upon payment of his fare, be furnished with a 
ticket, specifying the class of carriage and the distance for wdiich the fare has been paid, and 
shall, when required, show his ticket to any servant of the said company duly authorized to ex- 
amine the same, and shall deliver up such ticket upon demand, to any of the company’s 
servants duly authorized to collect tickets. Any person not producing or delivering up his 
ticket, as aforesaid, shall be liable to pay the fare from the place wlieiice the train originally 
started, unless ho can prove that ho has travelled a less distance only, in which case he 
shall be liable to pay the faro only from the place whence he has travelled. Act XVIIl. 
1854, sect. 1. 

3314. At the intermediate stations, the fares sliall be deemed to be accepted, and 
the tickets furnished, only upon condition that there bo room in the train for which the 
tickets shall be furnished. In case there shall not bo room for all the passengers to 
whom tickets shall have been furnished, those who shall have obtained tickets for the 
longest distance shall have the preference ; and those who shall have obtained tickets for 
the same distance shall have the preference according to the order in which they shall have 
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received their tickets. Provided that all officers and troops of her majesty, or of the East 
India Company, on duty, and all other persons on the business of the East India Company 
who, by virtue of any contract with the East India Company, shall be entitled to be conveyed 
on such railway in preference to, or in priority over the public, shall be entitled to such 
preference and priority without reference to the distance for which, or the order in which, 
they sliall have received their tickets. Act XVIII. 1854, sect. 2. 

3315. Any person who shall defraud or attempt to defraud any such railway company, 
by travelling, or attempting to travel, upon such railway, without having previously paid his 
fare ; or by riding in or upon a carriage of a higher class than that for which he shall have 
paid his fare ; or by continuing his journey in or upon any of the carriages of tlie company 
beyond the place for which he shall have paid Iiis fare, without previously paying the fare 
for the additional distance, and with intent to avoid payment thereof; or who shall knowing- 
ly and wilfully refuse or neglect, on arriving at the point to which he sliall have paid his 
fare, to quit such carriage ; or who shall, in any other manner whatever, attempt to evade 
the payment of his fare, shall be liable to a fine not exceeding fifty rupees for eacli offence. 
Act XVIII. 1854, sect. 3. 

3316. Any passenger, who shall get into or upon, or attempt to get into or upon, or shall 
quit or attempt to quit any carriage upon any such railway, while such carriage is in motion ; or 
who shall ride or attempt to ride upon any such railway, on the steps, or any other part of a car- 
riage, except on those parts which are intended for the accommodation of passengers, shall 
be liable to a fine not exceeding twenty rupees for each offence. Act XVIII. 1854, sect 4. 

3317. Any person other than the engine-man, and fire-man, and assistant fire-man, if 
any, who, without tlie special licence of the superintendent of locomotives, shall ride or at- 
tempt to ride upon any locomotive engine or tender upon any such railway ; and any person 
^^hcr than the guard or breaksmen, who, without such licence as aforesaid, shall ride or 

tempt to ride upon such railway, in or upon any luggage-van or goods-waggon, or other 
hide not appropriated to the carriage of passengers, shall be liable to a fine not exceeding 
enty rupees for each offence. Act XVIII. 1854, sect. 5. 

3318. If any person shall smoke, either on the premises, or in or upon any of the 
carriages belonging to any such railway company except in places or carriages which may 
bo specially provided for the purpose, he shall be liable to a fine not exceeding twenty 
rupees for each offence ; and, if any person persist in infringing this regulation after being 
warned to desist by any of the servants of the company, such person, in addition to incur- 
ring the liability above-mentioned, may be removed by any of the servants of the company 
from any such carriage, and from the premises of the company, and shall forfeit his fare- 
Act XVIII, 1854, sect. 6. 

3319. Any person who shall be in a state of intoxication, or shall commit any 
nuisance or act of indecency in any railway carriage, or upon any part of the premises of 
any such railway company ; or who shall wilfully and without lawful excuse interfere with 
the comfort of any passenger on such railway ; shall be liable to a fine not exceeding twenty 
rupees ; and in addition to such liability the offender may be removed by any of the ser- 
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vants of the company from any such carriage, and also from the premises of the company, 
and shall forfeit his fare. Act XVIII. 1854, sect. 7. 

8320. If any special carriage, or portion of a carriage, or any private room or apart- 
ment, shall be provided by any such railway company for the exclusive use of females, any 
male person, who without lawful excuse shall enter such carriage, or portion of a carriage, 
or any such room or apartment, knowing the same to be exclusively appropriated as afore- 
said, or shall remain therein after having been informed of its exclusive appropriation, shall 
be liable to a fine not exceeding one hundred rupees, and may be removed therefrom, and 
also from the premises of the company, by any of the servants of the company, and sliall 
forfeit his fare. Act XVIII. 1854, sect. 8. 

3321. If any person shall fall to pay on demand any sum due to any such railway 
company for the conveyance of any goods, it sliall be lawful for the company to detain all 
or any part of such goods, or, if the same shall have been removed from the premises of 
the company, any other goods of such person which shall then he on tludr promises, or shall 
thereafter come into their possession ; and also to sell by public auction sufficient of such 
goods to realize the sum payable as aforesaiil, and all charges and expenses of such detention 
and sale, and out of the proceeds of the sale, to retain the sum so pa 3 "ablc, togetlior witli tho 
charges and expenses aforesaid, rendering the overplus, if any, of tlie money arising by such 
sale, and such of the goods as sliall remain unsold, to the jicr^oii entitled thei’eto ; or tho 
company may recover any such sum by action at law. Act XVlll. 1854, sect. 12. 

3322. The owner or person having the caro of any goods which sliall have been car- 
ried upon any such railway, or shall bo brought on to the premises of any such railway 
company for tho purpose of being carried on their raihva^', shall, on demand by any servant 
of the company appointed to receive goods to be curried on tliat part of the railway on 
which such goods shall have been carried, or sliall be about to bo carried, deliver to such 
servant an exact account in writing signed by him of the number or quantity and description 
of such goods. Act XVIII. 1854, sect. 13. 

3323. If any such owner or person as aforesaid shall wilfully fall to give such account 
to such servant of the company, or if he shall wilfully give a false account thereof, he shall, 
for every such offence, be liable to a fine not exceeding fifty rupees for every ton of goods, 
or for any parcel exceeding one hundred weight ; and to a fine not exceeding twenty rupees 
for any quantity of goods less than a ton or for any parcel less tlian one hundred weight. 
Act XVIII. 1854, sect. 14. 

3324. No person shall carry upon any such railway any dangerous goods, or be enti- 
tled to require any such railway company to carry upon such railway any luggage 
or goods, which, in the judgment of the company or any of their servants, shall be of a 
dangerous nature ; and if any person sliall carry upon such railway any dangerous goods, 
or shall deliver to such railway company any such goods for the purpose of being carried 
upon such railway, without distinctly marking their nature on the outside of the pack- 
age containing the same, or otherwise giving notice in writing of tho nature thereof to 
the book-keeper or other servant of the company to whom the same shall be delivered for the 
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purpose of being so carried, ho shall be liable to a fine not exceeding two hundred rupees 
for every such offence ; and it shall be lawful for any such company or any of their servants 
to refuse to carry any luggage or parcel that they may suspect to contain goods of a danger- 
ous nature, and to require the same to be opened to ascertain the fact previously to carrying 
the same; and in case any such luggage or parcel shall bo received by the company for the 
purpose of being carried on the railway, it shall be lawful for the company or any of their 
servants to stop the transit thereof, until they shall be satisfied as to the nature of the con- 
tents of the baggage or parcel. Act XVIIL 1854, sect. 15. 

3325. Any person who shall wilfully obstruct or impede any officer or servant of the 
company in the discharge of his duty on such railway, or any of the works, stations, or 
premises connected therewith, shall bo liable to a fine not exceeding fifty rupees. 
Act XVIII. 1854, sect. 16. 

3326. Any person who shall trespass upon any such railway, or upon any of the lands, 
stations, or other premises belonging to the company, shall be liable to a fine not exceeding 
twenty rupees ; and if any such person shall refuse to leave such railway or premises on being 
requested to do so by any officer or servant of the com))any, or by any other person on 
behalf of the company, he shall be liable to a fine not exceeding fifty rupees, and may be 
immediately removed from such railway or jmemises by such officer, servant, or other per- 
son as aforesaid. Act XVIIL 1854, sect. 17. 

3327. Any person who shall wilfully ride, lead, or drive upon or across any such 
ralhvay any animal, except in directly crossing the said railway at any road or place 
appointed for that purpose, at a time at which he shall be lawfully authorized so to do, 
shall bo liable to a fine not exceeding fifty rupees for each oHcnce. Act XVIII. 1854, 
sect. 18. 

3328. If the raihvay cross any public canaage road on a level, the railway company 
shall erect, and at all times maintain good and efficient gates, either across the railway, or 
across the road on each side of the railway where tlio same sliall communicate with the 
road, and shall employ proper persons to o])en and shut such gates ; if such gates he across 
the road, they shall bo kept constantly closed, except during the time when horses, cattle, 
cai-ts, or carriages passing along the same shall have to cross the railway, and the gates 
shall be of such dimensions and so constructed as when closed to fence in the railway, and pre- 
^'cnl cattle or horses passing along the road from entering upon the railway. If the gates bo 
across the raihvay they shall he kept closed, except when engines or carriages passing along 
tlie railway shall have occasion to cross the road, and shall he of such dimensions and so 
cunstnictcd as wdien open to fence in the raihvay, and prevent cattle, carriages, or passen- 
gers from entering upon the 3’aihvay. Provided that it shall be lawful for the local govern- 
ment in any case to order that the gates shall bo across the road or across the railway as 
the govt'rnment may think fit, and in such case the gates shall be erected, maintained, and 
closed accordingly. If any raihvay company shall w ilfully fail to comply with the provi- 
sion of this section, they shall forfeit a sum not exceeding two hundred rupees for each 
offence ; and any magistrate or justice of the peace may, in case any such gates bo not 
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erected or maintained, order the company to erect and maintain the same within a time to 
bo specified in the order ; and, in case of wilful failure on the part of the railway eom])any 
to comply with such order, they shall bo liable to a fine not exceeding two hundred rupees 
for every day that they shall wilfully fail so to do. Act XVIII. 1854, section 19. 

3329. Every such railway company shall be bound to erect and maintain good and 
sufficient fences on each side of their railway ; or, failing therein, shall be liable to a fine 
not exceeding fifty rupees for every offence ; and it sliall be lawful for a magistrate or 
justice of the peace to order the com])any to erect or repair any such fence within a time 
to be specified in the order, and, upon failure of the company to comply with such order, they 
shall be liable to a fine not exceeding fifty rupees for every day tliat they fail so to do. 
Act XVIII. 1854, sect. 20. 

3330. The owner of any animal which shall trespass or stray upon any sucli railway, 
or upon any lands btdonging to such railway company, cxcr])t ior want of the erection or 
maintenance of any fence or gate which the company is bound to erect and maintain, shall 
be liable to a fine not exceeding ten rupees for each animal ; and it sliall be lawful for the 
company, or any of tlieir servants, to take or drive every animal wliicli shall be found so 
trespassing to the nearest police station, there to be detained until the liiglicst amount of 
fine incurred by such trespass and the expense of feeding and keeping the animal bo paid, 
or until a magistrate sliall otherwise order. A magistrate may, ujiou proof of the trespass, 
cause such animal to be sold by public auction, and tlie proceeds of tlie sale, after deducting 
therefrom such line, or such a sum, not exceeding ten rujiees for each animal, as the magis- 
trate shall aw ard to bo paid in lieu of tho fine to which the ow'ncr is liereby made liable, 
and such further sum as the magistrate shall order to be paid for the expenses of detaining, 
feeding, and selling such animal, shall be returned to the owner of the animal on demand. 
Act XVIII. 1854, sect 21. 

3331. Any person who shall unlawfully and wdlfully n^movc or deface the number 
plates, or remove or extinguish any lamp, on any carriage belonging to any such railway 
(^ompany ; or shall wilfully or negligently damage or injure any carriage, engine, w^aggon, 
truck, warehouse, building, machine, fence, or any other matter or tiling belonging to such 
railw^ay company, shall be liable tea fine not exceeding fifty rupees. Act XVIII. 1854, 
sect. 22. 

3332. If any person for whose use or accommodation any gate shall have been set up 
by any such railway comj)any on cither side of such railway, or any other person, shall 
open such gate, or pass or attempt to pass, or drive or attemjit to drive any carriage, cattle, 
or other animal or thing across tho said railway at a time wdion any engine or train 
approaching along the same shall bo in sight ; or shall at any time omit to shut and fasten 
such gate, as soon us he and any carriage, cattle, or other animal or thing under liis charge 
sliall have passed through tlic same ; lie shall be liable to a fine not exceeding fifty rupees. 
Act XVIII. 1854, sect. 23. 

3333. If any person sliall commit any offence hereby made punishable by fine, and 
the name and address of such person shall beuuknowm, or there be reason to believe that 
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OF OFFENCES AGAINST GOVERNMENT. 


the offender will abscond, any officer or servant of the company, or any police officer, or other 
person whom such officer or servant may call to his aid, may, without any warrant or written 
authority, lawfully apprehend and detain such offender until he can be taken before a 
magistrate or other officer having jurisdiction over the offence, or shall give sufficient 
security for In’s appearance before such magistrate or other officer, or shall bo otherwise 
discharged by due course of law. Act XVIII. 1854, sect. 24. 
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33.‘>4. Whoever shall wilfully do any act, or shall wilfully omit to do what he is 
legally bound to do, intending by such act or omission to cause, or knowing that he is thereby 
likely to cause, the safety of any person travelling or being upon any such railway to be 
endangered, shall be liable to bo transported beyond sea for the term of his life, or to 
be imprisoned, with or without hard labor, for any term not exceeding seven years. 
Act XVIII. 1854, sect. 25. 


Pnmitv lor ud- 3335. If any officer or servant of such railway company shall wilfully do any act 
tt raihwN wliicli lio is legally prohibited from doing, or shall wilfully or negligently omit to do what 
he is legally bound to do, and if, in conse(|nenco of such act or omission, the safety of any 
person travelling or being upon such railway shall be endangered, such officer or servant 
sliall be liable to be imprisoned, with or without hard labor, for any term not exceeding 
three years, or to fine, or to both. Act XVIIi. 1851, sect. 26. 
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3336. Any officer or servant of such railway company, wdio shall be in a state of 
intoxication whilst actually employed ujion the railway, or any of the works connected 
therewith, in the discharge of any duty ; and any officer or servant of such company, who 
negligently shall omit to perform liis duty, or sliall perform the same in an improper 
manner, shall bo liable to a fine not exceeding fifty rupees ; and if the duty in any 
of the cases in this section above-mentioned be such, tluit the omission or negligent per- 
formance thereof would be likely to endanger the safety of any i)ersoii travelling or being 
upon such railway, such officer or servant shall, on conviction before a magistrate, be liable 
to imprisomuent, with or wdtliout hard labor, for a term not exceeding one year, or to 
fine, or both. Act XVIII. 1851, sect. 27. 


PciuiUv for an act 
not wdtul. 


3337. If any person sliall rashly or negligently, and without lawful excuse, do any 
act wdiich shall bo likely to endanger the safety of any person travelling or being upon such 
railway, lie shall, upon conviction before a magistrate, be liable to inijirisoninent, with or 
w^ithout hard labor, for a term not exceeding one year, or to a fine, or to both. Act XVIII. 


1854, sect. 28. 
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3338. In tlie construction of this Act, every officer and servant of such railway 
company sliall be deemed to be legally bound to do every thing necessary for, or conducive to, 
the safety of the public, which he shall bo required to do by any regulation which shall be 
made by the company, and allowed by the governor general of India in council, and of 
which regulation such officer or servant shall have notice ; and every such officer and 
servant shall be deemed to be legally prohibited from doing every act which shall be likely 
to cause danger, and which by any such regulation he shall be prohibited from doing ; 
and every person employed by or on behalf of such railway company to do any act 
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Upon the railway shall be deemed to be a servant of the company. Act XVllL 1854, 
sect. 29. 

3339. Any person, whether a European British subject or not, who shall be guilty Jurisdiction ot 
of any offence, for which, according to the provisions of this Act, he shall be liable to a fine 
only, shall be punishable for such offence by any justice of the peace for any of tlic presi- 
dency towns of Calcutta, Madras, and Bombay, magistrate, joint magistrate, or person law- 
fully exercising the powers of a magistrate, whether the offence shall have been committed 
within the local limits of the jurisdiction of such officer or not, and any person hereby made 
punishable by a justice of the peace, shall be punibliable upon summary conviction. 

Act XVIII. 1854, sect. 30. 


3340. No conviction, order, or judgment of any justice of tlic peace shall be quashed 
for error of former procedure, but only on the merits; and it bliall not be necessary to 
state on the face of the conviction, order, or judgment, the evidence on which it proceeds ; 
but the depositions taken, or a copy of them, shall be returned with the conviction, order, or 
judgment, in obedience to any writ of certiorari ; and if no jurisdiction appears on the face 
of the conviction, order, or judgment, but the depositions taken supply that defect, the 
conviction, order, or judgment shall bo aided by what so appears in such deposition. 
Act XVllL 1854, sect. 31. 
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3341. A magistrate may refer for trial and decision any charge of an oflFence hereby 
made punishable by fine only to any of his assistants, or to any deputy magistrate lawfully 
appointed to exercise the powers of a covenanted assistant, and in sucli ciiso every such 
assistant, or deputy magistrate, may exorcise all tlie po^^ ers vested in a magistrate, subject 
to all the rules applicable to criminal cases deputed to such assistant or deputy magistrate 
acting judicially. Act XVIIl. 1854, sect. 32. 

3342. The local government may give general authority to any such assistant or de- 
puty magistrate to exercise, A\ithout reference by a magistrate, any of the powers which 
they are hereby rendered competent to exercise upon reference by a magistrate, subject to 
appeal to the magistrate from any conviction by such assistant or deputy magistrate, within 
one month from the date of conviction. Provided that a magistrate may at any time call 
from any of his assistants, or from any deputy magistrate subordinate to hiui, any case 
pending before such assistant or deputy magistrate. Act XVllL 1854, sect. 33, 

3343. All fines imposed under the authority of this Act for offences punishable by fine 
only by any justice of the peace, magistrate, joint magistrate, or p(*rsou lawfully exercising 
the powers of a magistrate, or by any assistant to a magistrate, or deputy magistrate, may, 
in case of non-payment thereof, bo levied by distress and sale of the goods and chattels 
of tho offender, by warrant under the hand of any of the abovenained officers ; and in case 
any such fine shall not be forthwith paid, any such officer may order tho offender to be 
apprehended and detained in safe custody until the return can be conveniently made to such 
warrant of distress, unless the offender shall give security to the satisfaction of such officer 
for his appearance at such place and time as shall be appointed for the return of the warrant 
of distress, and such officer may take such security by way of recognizance or otherwise ; 
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and, if upon the return of such warrant it shall appear that no sufficient distress can be had 
whereon to levy such fine, and the same shall not be forthwith paid, or in case it shall appear to 
the satisfaction of such officer by the confession of the]offender or otherwise, that he has not 
sufficient goods and chattels whereupon such tine or sum of money could be levied if a war- 
rant of distress were issued, any such officer may, by warrant under his hand, commit the 
offender to ju’ison, there to be imprisoned only, or to be imprisoned and kept to hard labor, 
according to the discretion of such officer, for any term not exceeding two calendar months 
when tlie amount of the fine shall not exceed fifty rupees, and for any term not exceeding 
four calendar months when the amount shall not exceed one hundred rupees, and for any 
term not exceeding six calendar months in any other case, the commitment to be de- 
terminable in each of the cases aforesaid on payment of the amount. Act XVIII. 1854, 
sect. 34. 

3344. Payment of any fare to which any passenger not producing or delivering up his 
ticket shall be liable under section I of this Act, may be enforced in tlie same manner as 
any fine imposed by this Act. Act XVIII. 1854, sect. 36. 

3345. Every person who shall be guilty of any offence mentioned in sections 25, 26, 
27, and 28, of this Act, may be lawfully apprehended without any warrant or written 
authority, by any servant or officer of the company, or by any other person wliom such 
officer or servant shall call to his aid, or by any police officer of such grade, as shall by any 
law in force for the time being be entrusted in any case with the power of arrest without a 
warrant ; and every person so apprehended shall, ^with all convenient despatch, be carried and 
conveyed before a magistrate or justice of the peace, or other officer lawfully authorized to 
punish the offender or to commit him for trial. Act XVIII. 1854, sect 37. 

3346* In the construction of this Act, unless where a contrary intention appears from 
the context, the word magistrate” shall include a joint magistrate, and any person lawfully 
exercising the powers of a magistrate ; words in the singular number shall include the plural ; 
words in the plural shall include the singular ; and words in the masculine gender shall 
include the feminine ; and the w^ord " fine” shall include a sum of money due upon a forfeited 
recognizance. Act XVIII. 1854, sect 38. 

3347. Every railway within the said territories, used for the public conveyance of 
passengers or goods, shall, until the contrary be proved, be presumed to be a railway within 
the meaning of this Act, and every company to whom any such railway shall belong, shall, 
until the contrary bo proved, be presumed to be a railway company within the meaning of 
this Act. Act XVIII. 1854, sect 40. 

3348. Every such railway company shall, within forty-eight hours after the occur- 
rence upon the railway belonging to such company of any accident attended with serious 
personal injury, give notice thereof to the local government ; and if any such company omit 
to give such notice, they shall forfeit the sura of fifty rupees for every day during which the 
omission to give the same shall continue. Act XVIII. 1854, sect 41. 

3349. The local government may order and direct any such railway company to make 
up and deliver to them a return of serious accidents occurring in the course of the public 
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traffic upon the railway belonging to such company, whether attended with personal injury 
or not, in such form and manner as the government shall deem necessary and require for 
their information, with a view to the public safety ; and if any such returns shall not be so 
delivered within fourteen days after the same shall have been required, every such company 
shall forfeit the sum of fifty rupees for every day during which the said company shall neglect 
to deliver the same. Act XVIII. 1854, sect 42. 


CHAPTER V. 


OF OFFENCES AGAINST THE LAWS RELATING TO ELECTRIC 

TELEGRAPHS. 


3350. Within the territories in the possession and under the government of the East TheE. i.Com- 
India Company, the said East India Company shall have the exclusive privilege of establish- exciusive^privUopro 
ing lines of electric telegraph. Provided that the governor general of India in council ciectric^toleL”^ 
may grant a license to any person or company to establish a line of electric telegraph proviso, 
within any part of such territories, which license shall be revocable on the breach of any 
of the conditions therein contained. Act XXXIV. 1854, sect. 1. 


3351. Whoever shall, otherwise than under a license duly granted as aforesaid, 
establish, or after revocation of such license maintain, a line of electric telegraph within the 
said territories, shall be liable to a fine not exceeding one thousand rujiees, and for every 
week during which such line shall bo maintained shall be liable to a further fine not exceed- 
ing five hundred rupees. Act XXXIV. 1854, sect. 2. 

3352. Whoever shall use a line of electric telegraph, knowing or having reason to 
believe that it is an unlicensed line, for the purpose of sending or receiving messages, or shall 
perform any service incidental thereto, shall, for every such offence, be liable to a fine not 
exceeding fifty rupees. Act XXXIV. 1854, sect 3. 

3353. The governor general of India in council may, on the occurrence of any 
public emergency, take temporary possession of any lino of electric telegraph established 
under license within the said territories. Act XXXIV. 1854, sect. 4. 
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3354. Any railway company, on being required so to do by the governor general Government may 
of India in council, shall permit the government to establish upon the land of such company on*Un^of*iSway 
adjoining the line of railway a line of electric telegraph, and shall give every reasonable 

facility for establishing and using the same. Act XXXIV. 1854, sect. 5. 

3355. The governor general of India in council may from time to time frame rules Governor gone- 
for the conduct of electric telegraphs established by government not inconsistent with this frame rules for the 
Act, and therein prescribe the regulations, conditions, and restrictions according to which all mentteiep/phr” 
messages and signals shall be transmitted. Act XXXIV. 1854, sect. 6. 
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3356. The government shall not be responsible for any loss or damage which may 
occur in consequence of any person employed by the government in the electric telegraph 
department failing to transmit with accuracy any message entrusted to him for transmission ; 
and no such person shall be responsible for any such loss or damage, unless he shall cause 
the same negligently, maliciously, or fraudulently. Act XXXIV. 1854, sect. 7. 

3357. Whoever shall without permission enter into a government telegraph office, 
or shall refuse to quit the same on being requested to do so by any officer or servant employed 
therein, or shall wilfully obstruct or impede any such officer or servant in the performance 
of his duty, shall be liable to a fine not exceeding one hundred rupees. Act XXXIV. 1854, 
sect. 8. 

3358. Whoever shall wilfully cause or attempt to cause any interruption to the trans- 
mission of signals along a line of electric telegraph established by the government, by cut- 
ting or injuring the wire, or by injuring any portion of tho line, or any instrument or 
apparatus, or by any other means, shall be liable to be imprisoned, with or without hard 
labor, for a term not exceeding two years, or to fine, or to both. Act XXXIV. 1854, 
sect. 9. 

3359. Whoever shall wilfully or negligently damage or injure any post or any portion 
of the line of such electric telegraph, shall be liable to a fine not exceeding fifty rupees. 
Act XXXIV. 1854, sect. 10. 

3360. Whoever, being in the employ of the government in the electric telegraph 
department, shall fraudulently or maliciously secrete, make away with, alter, or omit to 
transmit any message which he may have received for transmission, or shall fraudulently or 
maliciously disclose any message so received by him and directed to be kept secret, shall bo 
liable to be iini)risoned, with or without hard labor, for a term not exceeding two years, or 
to fine, or to both. Act XXXIV. 1854, sect. 11. 

3361. Whoever being in such employ shall be guilty of any act of drunkenness, 
carelessness, or other misconduct, whereby the transmission or delivery of any message shall 
bo endangered, or who sliall loiter or make delay in the transmission or delivery of any 
message, shall be liable to a fine not exceeding one hundred rupees. Act XXXIV. 1854, 
sect. 12. 

3362. Whoever being in such employ shall transmit by the electric telegraph any 
message upon which the prescribed charge has not been paid, intending thereby to defraud 
the government, shall be liable to be imprisoned, wither without hard labor, for a term not 
exceeding two years, or to fine, or to both. Act XXXIV. 1854, sect. 13. 

3363. Whoever shall fraudulently or maliciously transmit or cause to be transmitted 
by an electric telegraph established by government a message which he knows to be false 
or fabricated, shall be liable to be imprisoned, with or without hard labor, for a term not 
exceeding two years, or to fine, or both. Act XXXIV. 1854, sect. 14. 

3364. Any person not being a European British subject, who shall, beyond the local 
limits of the jurisdiction of her majesty's supreme court of judicature, commit any of 
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the offences mentioned in sections 9,11, 13, and 14 of this Act, shall be punishable 
upon conviction by magistrate within whose jurisdiction the offence shall be committed. 
Act XXXIV. 1854, sect. 15. 

3365. Any person, whether a European British subject or not, who shall be guilty 
of any offence for which, according to the provisions of this Act, he shall be liable to a fine 
only, shall be punishable for such offence by any justice of the peace for any of the 
presidency towns of Calcutta, Madras, and Bombay, or for any of the settlements of Prince 
of Wales* Island, Singapore, and Malacca, magistrate, joint magistrate, or person lawfully 
exercising the powers of magistrate, within whose jurisdiction the offence shall be committed; 
and any person hereby made punishable by a justice of the peace shall bo punishable upon 
summary conviction. Act XXXIV. 1854, sect. 16. 

3366. No conviction, order, or judgment of any justice of the peace shall be quashed 
for error of form or procedure, but only on the merits ; and it shall not be necessary to 
state on the face of the conviction, order, or judgment, the evidence on which it proceeds: 
but the depositions taken, or a copy of them, shall be returned with the conviction, order, 
or judgment, in obedience to any writ of certiorari\ and, if no jurisdiction appears on the 
face of the conviction, order, or judgment, but the depositions taken supply that dei'ect, 
the conviction, order, or judgment shall be aided by what so appears in such depositions. 
Act XXXIV. 1854, sect. 17. 

33G7. A magistrate may refer for trial and decision any charge of an offence hereby 
made punishable by fine only, to any of his assistants, or to any deputy magistrate lawfully 
appointed to exercise the powers of a covenanted assistant ; and in such case every such 
assistant or deputy magistrate may exercise all the powers vested in a magistrate, subject 
to all the rules applicable to criminal cases deputed to such assistants or deputy magistrates 
acting judicially. Act XXXIV. 1854, sect. 18. 

3368. The local government may give general authority to any such assistant or 
deputy magistrate to exercise, without reference by a magistrate, any of tho powers wliich 
they are hereby rendered competent to exercise upon reference by a magistrate, subject to 
ai)peal to the magistrate from any conviction by such assistant, or deputy magistrate, 
within one month from the date of tho conviction. Provided that a magistrate may at 
any time call from any of his assistants, or from any deputy magistrate subordinate to 
him, any case pending before such assistant or deputy magistrate. Act XXXIV. 1854, 
seet. 19. 

3369. All fines imposed under the autliority of this Act, for offences punishable by 
fine only, by any justice of the peace, magistrate, joint magistrate, or person lawfully exer- 
cising the powers of a magistrate, or by any assistant to a magistrate, or deputy magistrate, 
may, in case of non-payment thereof, be levied by distress and sale of the goods and chattels 
of the offender, by warrant under the hand of any of the above-named officei’s ; and in case 
any such fine shall not be forthwith paid, any such officer may order the offender to be 
apprehended and detained in safe custody until the return can be conveniently made to 
such warrant of distress, unless such party shall give security to the satisfaction of such 
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officer for his appearance at such place and time as shall be appointed for the return of the 
warrant of distress, and such officer may take such security by way of recognizance or other- 
wise ; and if, upon the return of such warrant, it shall appear that no sufficient distress can 
be had whereon to levy such fine, and the same shall not be forthwith paid, or in case it 
shall appear to the satisfaction of such officer, by the confession of the party or otherwise, 
that ho has not sufficient goods and chattels whereupon such fine or sum of money could 
be levied if a warrant of distress were issued, any such officer by warrant under his hand 
may commit the offender to prison, there to bo imprisoned only, or to be imprisoned and 
no*”Mi'ffirwnt ^*^*^*^ labor, according to the discretion of such officer, for any term not exceeding 
ireas, &c. calendar months where the amount of the fine shall not exceed fifty rupees, and for any 

torm not exceeding four calendar months where the amount shall not exceed one hundred 
rupees, and for any term not exceeding six calendar months in any other case ; the com- 
mitment to be determinable in each of the cases aforesaid on payment of the amount. 
Act XXXIV. mi, sect. 20. 


AuthontyUipnii- 3370. If any servant of the East India Company, employed in the electric telegraph 
Ka<it"iiX 'oim' department within the dominions of any foreign prince or state in alliance with the said 
offlw '*" Company, in which an electric telegraph is established by the said Company, shall, within 

twioirv'"*' ""*'*' the dominions of such prince or state, commit any act hereby prohibited, or omit to do any 
act hereby required to bo done by any person similarly employed within the territories 
under the government of the said Company, such servant of the said Company shall be 
guilty of an offence, and on conviction thereof shall be punished in the same manner as if 
such act had been done or omitted within the said last mentioned territories; and every such 
person may be tried, convicted, and punished either by fine or otherwise, according to the 
nature of the offence, by any court or officer duly empowered by the governor general of 
in India in council to take cognizance of offences committed in such dominions by servants of 
the East India Company, or by any conrt or magistrate or other competent officer in any part 
of the territories within the government of the East India Company, in the same manner as 
if the offence had been committed in such part of the said territories. Act XXXIV. 1854, 
sect. 21. 


of 3371. The word “ magistrate” in this Act shall include joint magistrates and persons 
lawfully exercising the powers of magistrates ; and the word “ fine” shall include a penalty 
or forfeiture. Act XXXIV. 1854, sect. 22. 
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3372. It shall be lawful for the governor general in council to frame rules for the 
conduct of any electric telegraph established by license under this Act and to declare 
from time to time what portions of this Act shall be applicable to such telegraph and to 
persons using the same or employed in connection therewith. Act XXXIV. 1854, sect. 23. 
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CHAPTER VI. 

OF OFFENCES AGAINST THE AEKAREE REVENUE LAWS. 

3373 . It shall not be lawful for any person to construct or work a distillery after the rmriish dmhiip. 

manner in which distilleries arc constructed and worked in England, without a license or \voJkid 

under the signature of the collector of the district in which such distillery is situated; license, 

or, in case the distillery is within twenty miles of Calcutta, or such other distance less than 

twenty miles as may from time to time be prescribed by the lieutenant-governor of Bengal, 
under the signature of the collector of Calcutta. Act XXL 185b, sect. 5. 

3374. The board of revenue, with the sanction of government, may prescribe such Board of rove 

rules relative to the granting of licenses under the preceding section, to the notices to be ruiL for reguu[ui!,- 
given by the proprietor of a licensed distillery when he commences and discontinues work, ‘iisuUerie's. 

to the size and description of the stills, to the passing and storing of the spirits, to tho in- 
spection and examination of the distillery and warehouses and ot* the spirits manufactured 

and stored therein, and to the furnishing of statements and lists of such spirits, and of the 
stills, coppers, casks, and other utensils used in the distillery, as may from time to time bo 
judged expedient. Act XXI. 1856, sect. 6. 

3375. A dnty shall bo levied dispirits manufactured at distilleries worked according Bate of duty to 

to the English m(‘thod at the rate of one rupee tho imperial gallon of the strengtli of Lon- ®i***‘*‘^**- 

don-proof, to be augmented or reduced in proportion to the strength of the spirit No 

spirits shall be removed from any such distillery, or the w^arehouscs connected tlierowith, 
upon which the aforesaid dnty has not been paid, or for the duty chargeable on which a 
bond has not been executed as hereinafter i)r()vidcd ; and for all spirits removed upon pay- 
ment of duty or under bond passes shall be issued by the collector, which shall specify the 
(piantity and strength of the spirit, tlie place of its destination, the person to whom it is 
consigned, and whetlier the duty has been paid or secured by bond. Act XXL 1856, 
sect. 7. 

3376. Spirits may bo removed from any licensed distillery for exportation as aforesaid spirits may ho 
without payment of duty, under such rules and restrictions as may be from time to time tado'n under 
prescribed by the board of revenue, on the person removing them executing a bond, with 

one or more sureties, to the East India Company, in proscribed form, for the payment 
of the prescribed duty upon such portion of tho said spirits as may not be exported 
ivithin four months from the date of the bond. Provided, liowevcr, that it shall be lawful 
for the collector, with tlie sanction of the commissioner, on sufficient cause shown, to extend 
the period allowed for the exportation of the spirits for a further term of four months. 

Act XXL 1856, sect. 9. 

3377. Spirits under bond shall be taken from the distillery direct to the custom house, 

^ i^>ct to custom 

under passes to be granted for that purpose by the collector. Act XXL 1856, sect. 10. 
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3378. Spirits brought to the custom house under bond for exportation may never- 
theless be removed for local consumption, under passes to be granted for that purpose by the 
collector of revenue, upon payment of the prescribed duty on the quantity so removed ; and 
credit for such payment shall bo given on tlie settlement of the bond. Act XXL 1856, 
sect. 12. 

3379. Spirits shipped for exportation shall not be re-landed without a special pass 
from the collector of revenue in addition to the usual order of the collector of customs. 
Act XXL 1856, sect. 14. 

3380. Rum shrub, cordials, and other liquors, prepared in a licensed distillery under 
tlic supervision of the surveyor or officer in charge of the distillery, shall be charged 
with duty according to the quantity of spirit used in the preparation ; and all the provisions 
contained in this Act respecting spirits manufactured al'tcr the English method, except such 
as relate to gauge and proof, shall be applicable to such liquors. Act XXL 1856, sect. 16. 

3381. Every person who shall construct or work a distillery after the English method, 
without a license from the collector, shall forfeit for every such oftence a sum not exceed- 
ing one thousand rupees ; and all spirits manufactured at any such distillery, and all mate- 
rials and implements collected for the purpose of such manufacture, shall be liable to con- 
fiscation. Act XXL 1856, sect. 18. 

3382. Every proprietor or manager of a licensed distillery constructed and worked 
after the English mctliod, wlio shall omit to furnisli any notice or any statement or list 
required by the rules prescribed by the board of revenue under section 6 of this Act, or shall 
wilfully do any thing in contravention of the said rules, shall forfeit for every such offence 
a sum not exceeding two hundred rupees ; and, if any such ofi'ence be committed a second 
time with respect to the same distillery, the license granted for the working of such distillery 
may be withdrawn by the collector. Act XXL 1856, sect. 19. 

3383. Every person who shall remove, or attempt to remove, from any licensed dis- 
tillery constructed and worked after the English method, any spirituous liquors upon which 
the duty has not been paid, or for the duty on which a bond lias not been executed, or any 
spirituous liquors for which a pass has not been issued by the collector, shall forfeit for every 
such oftence a sum not exceeding one thousand rupees ; and the liquors, together with the 
vessels containing the same and the animals and conveyances used in carrying them, shall be 
liable to confiscation. If it shall appear to the collector that the offence was committed 
with the consent or knowledge of the proprietor or manager, the license granted for the 
construction and working of the distillery from which such liquors have been removed or 
attempted to be removed may be withdrawn. Act XXL 1856, sect. 20. 

3384. Every person who shall re-land, or attempt to re-land, any spirituous liquors 
shipped for exportation, without a special pass from the collector of revenue at the place 
of exportation, shall forfeit for every such offence a sum not exceeding five hundred 
rupees ; and the liquors, together with the casks and vessels containing the same, and the 
carts, boats, and animals employed in carrying them, shall be liable to confiscation. 
Act XXL 1856, sect. 21. 
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3385. Spirituous liquors manufactured at the foreign settlement of Chandcrnagore, Spirits from 
or at any other place in India beyond the limits of the Company’s territories, shall, on suS to*aut^ 
passing the limits of the Company’s territories subject to this Act, be charged with the duty 
prescribed for proof spirits in section 7 of this Act ; and any person who may be found in 
possession of any such liquors, without a pass from the collector certifying the payment 

of such duty, shall forfeit lor every such offence a sum not exceeding two hundred rupees ; 
and the liquors, together with the vessels containing the same, and the animals and convey- 
ances used in carrying them, shall be liable to confiscation. Act XXL 1856, sect. 22. 

3386. It shall not bo lawful for any person to construc*t or work a brewery, or to Con«;trnction or 
manufacture any description of malt liquor, without a license from tho collector of the 

district. The board of revenue, with the sanction of government, may prescribe such 
rules relative to the granting of licenses for constructing and working breweries as may 
from time to time be judged expedient. Act XXL 1856, sect. 23. 

3387. Every person who shall construct or work a brewery, or manufacture malt penalty 
liquor, without a license, shall forfeit for every such offence a sum not exceeding five 
hundred rupees. Act XXL 1856, sect. 24. 

3388. Spirituous liquors passed from distilleries worked according to the English Spirituous and 
method, fermented liquors manufactured at a licensed brewery, and spirituous and ferment- 

ed liquors imported either by land or by sea, shall not be sold except under license from license, 

the collector. Act XXL 1856, sect 25. 

3389. Persons taking out licenses for tlio wholesale vend of spirituous and fer- whole- 

, , ^ sale license. 

mented liquors as aforesaid shall jiay, for every sjxch license, tlie sum of sixteen rupees. 

The license shall be current only during the official year, and in tlie district in whicli it is 
granted. But travelling merchants may obtain a general license, authorizing them to sell 
by wholesale, in any district which they may visit in the course of Iheir travel, without 
taking out a fresh license for that district, under such rules and restrictions as may be 
from time to time prescribed by the board of revenue. Act XXL 1856, sect. 26. 

3390. Persons taking out licen'ses for the retail sale of sj)iritiious and fermented Foo for retail 

” . , llceuso. 

liquors as aforesaid shall pay for every such license such fee or tax as may be fixed by the 

board of revenue ; and such fee or tax shall bo payable at such periods as the said board 
may direct. Provided that such fee or tax shall bo at such rate for each license as shall 
not exceed the total sum of one hundred rupees for the whole year. Any sale of spiritu- 
ous or fermented liquors as aforesaid, in less quantity than two imperial gallons or one ^ What to be held 
dozen of quart bottles, shall be held to be a retail sale. Act XXL 1856, sect. 27. 

3391. It shall not be lawful for anv person to manufacture spirits after the native . Country -spirits, 

^ •111 1 lujuors, and driips 

process, nor to sell such spirits, or taree, or puchwye, or ganjah, bhang, churrus, opium, notto bo'^oid^Mtu- 

• -I . 1 T 1 11 out liccn'je. 

or any preparation or admixture of the same, except under license from the collector. 

Act XXL 1856, sect 28. 

3392. All the provisions relating to the sale or possession of fermented liquors con- ^ 

, * to bo a furtuoDted 

tained in the following sections of this Act, shall be held applicable to the sale or possession 

7 z 
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of taree, whether in a fermented state or otherwise ; and all taree, both fresh and ferment- 
ed, shall be held to bo included in the expression fermented liquors” as used in the 
following sections of this Act. Act XXI. 1856, sect. 29. 

3393. Provided, however, that it shall be lawful for government, on the report of the 
the board of revenue, to pass an order suspending the operation of all the provisions relating 
to tarce, contained in this Act, with respect to any district in which the consumption of taree 
in ji fermented state is inconsiderable ; and, after the passing of any such order, it shall be 
lawful for taree to be possessed and sold without license in any such district, notwithstanding 
any tiling contained in this Act. Act XXL 1856, sect. 30. 

Collectors mfiv 3394. The collector, with the sanction of the board of revenue, may establish, at any 
for^wluntrytlm place within liis jurisdiction, a distillery in which sjiirits may bo manufactured after the 
native process; and may from time to time fix limits within wliich no country spirits, except 
sucli as are manufactured at the said distillery, sliall be introduced or sold witliout a special 
pass from the collector, and within wliich no stills shall be constructed or worked, or spirits 
manufactured, except at the said distillery. lie may also, with the like sanction, discon- 
tinue any distillery so established, whenever its discontinuance may appear to be expedient. 
Act XXL 1856, sect. 31. 


Hoard may pro- 3395. The board of revenue may prescribe such rules relative to the management of 

scribe 1 Hit's for liis- .... ^ ° 

distilleries established under the last jireceding section, to the conditions on which spirits 
may be manufactured in the said distilleries, and to the passes to be issued for the con- 
veyance of such spirits to the shops of the vendors, as may from time to time be judged 
expedient. Act XXL 1856, sect. 32. 
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3396. The board of revenue may regulate the mode in which tarce shall be supplied 
to licensed vendors of the same ; and may frame rules for the grant of licenses or passes to 
persons purchasing, transporting, or storing ganjah, bliang, or churrus for the supply of the 
licensed vendors of those drugs. They may also place the cultivation, preparation, and 
store of the intoxicating drugs above-mentioned under such supervision as may be deemed 
necessary to secure the duty leviable thereon. Act XXL 1856, sect. 33. 


«p«ciht‘d 3397. Except for the siipj)Iy of licensed vendors, country spirits, taree, and puchwyc, 

of coiiutvN spints, and intoxicating drugs, shall not be sold in larger quantities than arc hereunder specified — 

Ac. prulnbiU'd. ip .iit 

namely, country spirits, one seer ; taree or puchwyc, lour seers ; ganjali or bhang, or any 

preparation or admixture of the same, one quarter of a seer ; churrus or opium, or any pre- 
paration or admixture of the same, five tolahs weight : and the sale of any such quantity as 
is herein allowed sliall be deemed to be a retail sale within the meaning of this Act. 
Act XXL 1856, sect. 35. 


Licensed retail 3398. Every person taking out a license for the manufacture of county spirits, or 

vendors of country ^ ^ n i t* t 

spirits to furnish lor the retail sale of spirituous or fermented liquors, or intoxicating drugs, shall execute a 
kecunty. counterpart engagement in conformity with the tenor of the license, and shall give such 

security for the performance of his engagement or make such deposit in lieu of security, as 
the collector may require. Act XXL 1856, sect, 37. 
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3399. The board of revenue shall have authority to regulate the form and conditions 
of all licenses granted under this Act. Act XXL 18 j 6, sect. 39. 

3400. Every person licensed to manufacture country spirits, or to sell spirituous or ivnnitv for rr- 

11 * •••! 11 iiir> produrti 

fermented liquors or intoxicating drugs, who shall not produce his license on the demand of 110011*^0 cm demuna 
any abkaree officer, or who shall commit any act in breach of any of the conditions of his 
license not otherwise provided for in this Act, shall forfeit for every such offence a sum 
not exceeding fifty rupees. Act XXL 1856, sect. 43. , 

3401. Every licensed retail vendor, who sliall sell any larger quantity of spirituous Penalty for 
or fermented liquors, or intoxicating drugs, than is allowed to bo sold by retail by the 
provisions of this Act, and every licensed wholesale vendor who shall make a retail sale, 

shall forfeit for every such offence a sum not exceeding two hundred rupees. Provided 
always, that nothing in this section shall be held to ])roliihit tlie grant to the same person 
of both wholesale and retail licenses, subject to the provisions of this Act. Act XXL 
1856, sect. 44. 

3402. Every person licensed to sell spirituous or fermented liquors, or intoxicating Ponnity for prr- 

drugs, who shall permit drunkenness, riot, or gaming in his shop, or shall permit persons of bhJp. 

notoriously bad character to meet or remain therein, or sliall receive any wearing apparel 

or other effects in barter for liquors or drugs, shall forfeit for every such offence a sum 
not exceeding 200 rupees. Act XXL 1856, sect. 45. 

3403. The licensed vendors of spirits and drugs are bound, by the conditions of their i-icm-spd vmdoM 

^ ^ not to harbour rob- 

liccnscs, not to harbour robbers, thieves, or riotous persons, nor to receive anv goods “o** 

^ , k(‘pp tht?ir »»}»ops 

or wearing apparel in barter for liquors or drugs ; they are also bound not to open their between mm- 

, « . 1 1 « 1 • • 1 11 siiunao ; 

shops before sun-nse, nor to keep them open alter sun-set; and arc enjoined not to liarbour nor to harbour 
any person in their shops during the night, but to give information to the nearest magistrate lugbt. 

or police officer of any suspected persons who resort to their shops. Keg. XX. 1817, 
sect. 28, cl. 4. 

3404. The daregahs of police are enjoined to report to tlie magistrate any breach of Police officers io 
the foregoing conditions which come to their knowledge, ilicy are also to proceed against of the above miob, 
any licensed vendor of spirits or drugs, who is charged with a criminal offence cognizable 

by them, according to the general rules in force, which are applicable to the charge. 

Reg. XX. 1817, sect. 28, cl. 5. 

3405. Every person who shall convey or attempt to convey any country spirits from 

a distillery established under section 31 of tliisAct ^^i^hout a pass, or exceeding the 
quantity for which a pass shall have been granted, or shall introduce or attempt to introduce ^*thout pass 

any country spirits manufactured at another place into the limits fixed for the consumption 
of spirits manufactured at such distillery, witliout a special pass from the collector, shall 
forfeit for every such offence a sum not exceeding five hundred rupees. Act XXL 1856, 
sect. 46. 

3406. Every person who shall wilfully contravene any rule prescribed by the board 


Penalty for con- 
veying country 
spirits from distil- 


Pmalty for con- 
travcution of rules 

of revenue for the management of a distillery established as aforesaid, otherwise than as pre-mbed b) tho 

^ ^ ' boaiu of revenue. 
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provided for in the last preceding section^ shall forefeit for every such oflFence a sum not 
exceeding fifty rupees. Act XXL 1856, sect. 47. 

Penalty for illicit 3407. Every person other than a licensed manufacturer, who shall manufacture any 

manufacture or ^ ^ 

sale of country countrv Spirits ; and every person other than a licensed vendor, or a person duly authorized 

spirits, ^ 1 1 n 11 . . o j T • • 

to suj>ply licensed vendors, who shall sell any spirituous or lermented liquors, or intoxicat- 
ing drugs ; and every person authorized to supply licensed vendors, who shall sell such any 
liquors or Jf ugs to any person other than a licensed vendor ; shall forfeit for every such offence 
Proviso. not exceeding five hundred rupees. Provided always, that nothing in this section, or in 

section 25, shall apply to the sale by auction of any spirituous liquors, wines, or beer, 
])iircliased by any person for his private use and so disposed of upon such person quitting a 
station or after liis decease. Act XXI. 1856, sect, 48. 


Penalty lor illo- 
pal posMOss.inn of 
country spintss, ^c. 


3408. Every person, other than a licensed manufacturer or vendor, or a person duly 
authorized to supply licensed vendors, who shall have in his possession any larger quantity of 
country spirits, or taree, or pucliwye, or intoxicating drugs, except opium, than may legally 
be sold by retail under the provisions of section 35 of this Act, or shall transport by 
land or by w^ater, or have in his possession, any spirituous liquors made at a distillery work- 
ed according to the English method, or any imported spirituous or fermented liquors, in 
larger quantity than two gallons, without a pass from the collector or other officer duly 
empowered in that behalf, sliall forfeit for every such offence a sum not exceeding two 
hundred rupees ; and the liquors and drugs, together with the vessels, packages, and cover- 
ings in which they are found, and the animals and conveyances used in carrying them, shall 
be liable to confiscation. Provided always, that nothing in this section shall extend to any 
spirituous liquors, wines, or beer, purchased by any person for his private use and not for 
sale. Act XXL 1856, sect. 49. 


ProN I'jioiis of the 

fvn last preceding 
sections uot to ap- 
|)l\ to th(‘ sale and 
possession of taroe 
>\lnn supplied to 
snnnr inanntarto- 
rips iiortotlio 
sale and pos'.essirm 
of |;an tall and 'iliun^; 
b> cultivators. 


Cultl^utors ot 
^anjnli or bhuuf; to 
sell only to licensed 
peraoiib. 


3409. The provisions of the two last preceding sections, so far as they relate to tlie 
salo and possession of fermented liquors, shall not be held a[)plicable to the sale and posses- 
sion of tarec, tlie produce of the date tree, when supplied or used for the manufacture of 
goor or molasses; and the provisions of the said sections, relating to the salo and possession of 
intoxicating drugs, shall not be hold applicable to the sale and possession of ganjah or bhang 
by the cultivators of the plants which produce those drugs respectively. But such cultiva- 
tors are prohibited from selling any ganjah or bhang to any one other than a licensed vendor, 
or a person duly authorized to jiurcliase by pass or license from the collector ; and every 
such cultivator who shall act in breach of tliis prohibition, shall forfeit for every such offence 
a sum not exceeding five hundred rupees. Act XXL 1856, sect. 50. 


Penalty for hav- 3410. Every person, other than a licensed vendor, who sliall have in his possession a 
ffrecter q^uanturof greater quantity of opium than five tolahs weight, shall forfeit for every such offence a sum 
Tabs weight, not exceeding fivo hundred rupees, unless the opium found in the possession of such person 
shall exceed the weight of thirty-one seers and a quarter, in which case the penalty may be 
increased at a rate not exceeding sixteen rupees the seer for all the opium so found in excess 
of that weight ; and the opium, together with the vessels, packages, and coverings in which 
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it is found, and the animals and conveyances used in carrying it, shall be liable to confis- 
cation. Act XXL 1856, sect 51. 

3411. Provided always, that nothing in the last preceding section shall extend to the 
persons and circumstances hereinafter specified, namely: — 1. Authorized opium cultivators 
having newly extracted opium in their possession daring the usual period between the full 
growth of the poppy, and the delivery of the produce to the opium agent. 2. Travellers 
and visitants from foreign states or countries having in their possession any quantity of 
foreign opium not exceeding two seers, the produce of such states and countries, and intend- 
ed for the private use of such travellers and visitants, or their attendants, and not for sale or 
traffic. 3. Dealers in horses travelling with strings of horses from beyond tlie South-West 
frontier of the territory under the government of the lieutenant-governor of the North-Wes- 
tern Provinces, and having in their possession opium, the produce of foreign states or coun- 
tries, not exceeding in quantity the proportion of ten tolahs weiglit for each liorse. If opium 
be found in the possession of any traveller or visitant, or any dealer in horses as aforesaid, in 
excess of the quantities above specified, such excess shall be liable to confiscation, but the 
persons in whose possession it may be found shall not be subject to any further penalty. 
Act XXL 1856, sect 52. 

3412. Every licensed vendor, who shall sell or offer for sale opium adulterated with 
any foreign substance, not being a preparation or admixture of opium for the sale of which 
such vendor may have taken out a license ; or, except in districts exempted fron the opera- 
tion of section 34, shall sell or have in his possession any opium other than the opium 
supplied to him from the government stores ; shall forfeit for every such oftcnce a sum not 
exceeding five hundred rupees, and the license" held by bini shall be withdrawn, and the 
opium, together witli the vessels or packages in which it is found, shall be seized, and con- 
fiscated. Act XXL 1856, sect. 53. 


Kxepplion in 
favor of— 

opium cultivator} ; 
travelleiN , 


and horno dealers. 
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3413. Every proprietor, farmer, talisoeldar, comaslitah, or otlicr manager of land, who Ponaity for con- 

^ .. iir-* nivinjr at the illicit 

shall authorize or connive at the manufacture of country spirits or tlio sale or spirituous or manuf^tura or sale 
fermented liquors or intoxicating drugs- by any unlicensed person, shall forfeit lor every such ** 
offence a sum not exceeding five hundred rupees. Act XXL 1856, sect. 54. 

3414. Any abkaree officer may enter and inspect at any time by day or by night the power of abkarco 
shop or premises in wliich any licensed manufacturer or retail vendor shall carry on tlie shops ; 
manufacture of country spirits, or the sale of spirituous or fermented liquors, or intoxicating 

drugs. Act XXL 1856, sect 55. 

3415. Any abkaree officer may stop and, detain any person carrying any spirituous and to arrest 

or fermented liquors or intoxicating drugs liable to confiscation under this Act ; and may spirit"^ Ac? habio 
seize the liquors or drugs with the vessels, packages, or coverings in which they are contain- ^ 
ed, and the animals and conveyances used in carrying tliem ; and may also arrest the person 
in whose possession such liquors or drugs are found. Act XXL 1856, sect. 56. 


3416. Any abkaree officer above the rank of jemadar of peons may arrest any person 
having in his possession an unlicensed still, or any spintuous or fermented liquors, or in- 

8 A 
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toxicating drugs, liable to confiscation under this Act, or engaged in the unlawful sale of 
spirituous or fermented liquors, or intoxicating drugs, and may seize such still with the 
materials for working it, and all such liquors and drugs. Act XXL 1856, sect. 57. 

3417. Whenever any abkaree officer above the rank of a jemadar of peons, shall have 
good reason to believe, from information given by any person, which information shall be 
taken clown in writing, that spirits are unlawfully manufactured, or that any spirituous or 
f ‘rriiented liquors, or intoxicating drugs liable to confiscation under this Act, are kept or 
conct ali'tl in any house, boat, or other place, such officer may, between sunrise and sunset, 
but always in the presence of a darogah or other officer of police not being under the grade 
of a jemadar, enter into any such house, boat, or place, and in case of resistance may break 
open any door, and force and remove any other obstacle to such entry ; and may seize and 
carry away all stills and materials used in the manufacture of such spirits, and all such 
liepors and drugs ; and may also arrest the oc*ciij)ier of the liouse, boat, or place with all 
other persons c'oncerncd in the manufacture of siudi spirits, or in the keeping and concealing 
of sucli liquors or drugs. Act XXI. 1856, sect. 58. 

3418. Tlio powers of seizure, search, and arrest, given to abkaree officers by the 
three last preceding sections, shall, in regard to the seizure and scarcli for contraband opium 
and the arrest ol’ persons found in possesssion thereof, bo vested nho in the officers of the 
police, customs, and revenue departments according to tlieir respective grades. And it shall 
further be lawful for the government to invest the officers of tliose departments, or of any of 
them, with the like powers vs ith respect to the seizure of, and search for, spirituous and fer- 
mented liquors and intoxicating drugs of every descrij)tion, and tlie arrest of persons found 
in possession of them ; and all such officers when so empowered, as well as all police, cus- 
toms, and revenue officers when acting under the authority conferred by this section for the 
suppression of illicit dealings in opium, sliall be held and deemed to be abkaree officers within 
the meaning of this Act. Act XXI. 1856, sect. 59. 

3419. Wlienever an abkaree officer shall arrest any person, or seize any still, or any 
liquors or drugs liable to confiscation under this Act, or enter any house, boat, or place for 
the purpose of searching for any sucli illicit articles, lie sliall, within twenty-four hours 
tliercafter, make a full report of all tlie particulars of such arrest, or seizure, or search, to 
his official superior, and unless acting under tlie warrant of the collector, sliall carry the 
person arrested, or the illicit article seized, with all convenient despatcli, to the magistrate 
for trial or adjudication. Act XXL 1856, sect. GO. 

3420. Tlie collector may issue his warrant for the arrest of any person whom he 
may have reason to believe, either from information in waiting, or from the proceedings 
in any other case, to be engaged in the unlawful sale of spirituous or fermented liquors or 
intoxicating drugs, or to have in his possession any such liquors or drugs liable to confis- 
cation under this Act. Act XXL 1856, sect. 61. 

3421. The collector may issue his warrant for the search of any house, boat, or other 
place, in which, upon any of the grounds mentioned in the last preceding section, he may have 
reason to believe that spirits are unlawfully manufactured, or that spirituous or fermented 



BOOK IV. — CHAPTER VI. — ABKAREB REVENUE LAWS. 


671 


liquors or intoxicating drugs, liable to confiscation under this Act, are kept or concealed; 
and such warrant may be executed by any officer above the rank of a jemadar of peons^ 
in the manner prescribed in section 58 of tliis Act. Act XXI. 1856, sect 62. 

3422. Whenever any person is arrested, or any articles are seized under the warrant 
of a collector, the collector, after such enquiry as ho thinks necessary, shall send the person 
arrested or the articles seized to the magistrate, or sluill order the immediate discharge of 
such person or the release of such articles. Act XXL 1856, sect 63. 

3423. Every person who shall obstruct or resist any abkaree officer in the due execu- 
tion of this Act, or of any rules prescribed under tho authority thereof, shall forfeit for 
such offence a sum not exceeding five hundred rupees. Act XXL 1856, sect 64. 

3424. Darogahs of police are to support tho officers of the abkaree mahal in the 
execution of search warrants, issued under the seal and signature of the collector, for the 
discovery of unlicensed stills, or of tho produce of such stills. Such search warrants are 
to be executed only in the day time, tliat is, between sun-rise and sim-sct; and, if possible, in 
the presence of two or mq^’e respectable inhabitants of the village in which the house or 
place proposed to be searched may be situated. In the execution of such warrants, the 
apartments of the w^oineii, in houses belonging to persons of respectability and credit, that 
is, of all those classes whose women do not ordinarily appear in public, are not to be entered 
by the collectors officers, or by the officers of tho police. Reg. XX. 1817, sect. 28, 
cl. 2 and 3. 

3425. All police officers are required to aid the abkaree officers in the due execution 
of this Act, upon notice given or request made by such officers ; and any police officer who, 
without lawful excuse, shall neglect or rofnse to assist as aforesaid, and any darogah or other 
officer in charge of a police station, who, on application made by an abkaree officer under 
section 58 of this Act, shall fail to attend a search himself, or to dei)utG a subordinate 
officer not being below the grade of a jtMiiadar, shall forfeit for such offence a sum not ex- 
ceeding five hundred rupees. Act XXL 1856, sect. 65. 

3426. Whenever an officer on a collector’s establishment, duly authorized to distrain 
propei;^y on account of arrears of revenue, due from any manufacturer or ^fendor of 
spirituous liquors, taree, piichwye, or intoxicating drugs, including opium, is resisted in 
the enforcement of the collector’s process, he is, on certifying such resistance on oath before 
a darogah of police, to receive the aid of tho regular police officers of tho thana in effecting 
the attachment ; and the police officers arc to be guided ill their proceedings in regard to 
entering and searching houses for property, belonging to defaulters, by the rules prescribed 
in this regulation for their conduct in cases of distraint for arrears of land rent,* as far as the 
same are applicable. Reg. XX. 1817, sect. 28, cl. 1. 

3427. Every person who shall maliciously givo false information against any person 
as being engaged in the unlawful manufacture of spirits, or as selling or having in his pos- 
session any spirituous or fermented liquors or intoxicating drugs in contravention of this 
Act, and so procure that such person be arrested, or that any house, boat, or other place be 
searched, to the injury or annoyance of such person, or any other person whatsoever, shall 
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forfeit for such oflFence a sum not exceeding five hundred rupees, which sum, or any portion 
^ereof, may be paid to the person aggrieved, and shall be further liable to imprisonment for a 
period not exceeding six months. Act XXL 1856, sect. 66. 

3428. Any abkaree officer, who shall, without reasonable ground of suspicion, search 
or cause to be searched any house, boat, or other place, or shall vexatiously and unneces- 
sarily seize the goods or chattels of any person, on the pretence of seizing or searching for 
any spirituous liquors or intoxicating drugs liable to confiscation under this Act, or shall 
vexatiously and unnecessarily arrest any person, or commit any other excess not required for 
the execution of his duty, shall forfeit for such offence a sum not exceeding five hundred 
rupees, which sum, or any portion thereof, may be paid to the person aggrieved. 
Act XXL 1856, sect. 67. 


Penalty on ab- 3429. Any abkaree officer who shall neglect to report the particulars of an arrest, 
dday scizure, or soarcli within twenty-four hours thereafter, or shall delay .carrying to the 

« magistrate or collector, as the case may be, any person arrested, or any illicit articles seized 
under this Act, shall forfeit for such offence a sum not exceeding two hundi’ed rupees* 
Act XXL 1856, sect 68. 


Pennltyfor con- 
niving at escape of 
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Penalty for ask- 
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3430. Any abkaree officer who shall unlawfully release or connive at the escape of 
any person arrested under this Act, or connive at the manufacture of spirits or the sale of 
spirituous or fermented liquors or intoxicating drugs by any unlicenScd person, or by any 
licensed person contrary to the terms of his license, or act in a manner inconsistent with his 
duty, for the purpose of enabling any person to do anything whereby any of the provisions 
of this Act may be evaded or broken, or the abkaree revenue defrauded ; and any darogah 
of police or other officer invested with local jurisdiction, who shall authorize or connive at 
the establishment of any unlicens€?d shop for the sale of such liquors or drugs as aforesaid 
in any place subject to his control, shall forfeit for such offence a sum not exceeding five 
hundred rupees. Act XXL 1856, sect. 69. 

3431. Any abkaree officer who shall ask or take any unauthorized gratuity in considera- 

tion of doing or omitting to do any act in his official capacity, shall forfeit for such offeuce 
a sum not^xceeding five hundred rupees. Act XXL 1856, sect. 70. ^ 


3432. All forfeitures and penalties prescribed for offences against the provisions of 

Adjudicatiou of ^ ^ ^ it.ii i i « a 

penalties and sei- this Act, and all seizurcs of goods declared liable to confiscation under this Act, shall be 

zures. ” 

adjudged by the magistrate on tho information of the collector or any abkaree officer. 
Provided that no such information shall be necessary in any case of complaint preferred 
to a magistrate under any of tho seven last preceding sections or under section 45. 
Act XXL 1856, sect. 71. 


oth^thM thraVS 3433. In all cases in which a complaint or information is preferred to a magistrate of 
offences committed against this Act, not being cases in which persons are sent in custody 
by a collector or abkaree officer, the magistrate shall issue a summons requiring the atten- 
dance of the person accused. The rules contained in the regulations And acta in force, for 
the trial of cases before a magistrate, and for appeal against orders passed by a magistrate. 


persons sent in 
custody by a collec- 
tor or abkaree of- 
ficer. 
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shall be applicable to trials under this Act. Provided that no complaint or information of 
an offence against this Act shall be admitted, unless it be preferred within the period of six 
months after the commission of the offence to which the complaint or information refers. 

Act XXI. 1856, sect. 72. 

3434. Whenever any person shall bo convicted of an offence against this Act, after Punishment on 
having been previously convicted of a like offence, he shall be liable, in addition to the queliT 
penalty attached to such offence, to imprisonment for a period not exceeding six months ; 

and a like punishment of imprisonment not exceeding six months shall bo incurred, in addition 
to the punishment which may he inflicted for a first offence, upon every subsequent con- 
viction after the second. Act XXL 1856, sect. 73. 

3435. Every person who shall be imprisoned under tlic last preceding section, or on Confinement in 
account of the non-payment of any sum forfeited under this Act, if the offence of whicli ho 

has been convicted bo one with respect to wdiich tho information of the collector or an 
abkaree officer is required by section 71, shall be confined in the civil jail. Act XXL 
1856, sect. 74. 


3436. All goods and chattels adjudged to confiscation, except o])iiun, shall bo disposed 
of by the collector by j)ublic sale. Opium seized and confiscated shall he sent for exami- 
nation to the civil surgeon of the station, and, if declared by liim to he fit for use, shall be 
transmitted to the government factories, or otherwise disposed of iu such manner as tho 
board of revenue shall direct. If declared to be unfit for use, it shall be immediately de- 
stroyed. Act XXL 1856, sect. 75. 


Disposal of con- 
fiscated goods. 


3137. One half of all fines and forfeitures levied from persons convicted of the unlaw- 
ful manufacture of spirits, or of the unlawful salo or possession of sj)ii’ituous or fermented 
liquors or intoxicating drugs; and one half of tho proceeds from salo of all confiscated arti- 
cles except opium, and, in the case of opium confiscated and declared by the civil surgeon to 
be fit for nse, a reward of one rupee eight annas for each seer; shall, upon adjudication of 
the case, be awarded to the officer or officers who apprehended the oflender; and the other 
half of such fines and forfeitures, and tlio other lialf of tho proceeds of sale, or in tho case 
of opium as aforesaid, a reward of one rupee eiglit annas for each seer, shall be given to the 
informer. If in any case tho fine or forfeiture is not realized, the board of reAfenuo may 
grant such reasonable reward, not exceeding tho sum of two hundred rupees, as may seem to 
them fit ; and the said board may direct by general order what classes of abkaree officers 
shall receive rewards, and what classes shall have no title to share therein. Act XXL 
1856, sect. 76. 


nicposal of fines, 
ab rewards. 
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3438. All fines and forfeitures levied under this Act, the disposal of which is not 
specially provided for, shall belong to government ; but tho board of revenue may appropriate 
any portion thereof, not exceeding one half, for rewarding informers, or for compensating 
persons subjected to annoyance or injury by any proceedings under this Act. Act XXL 
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1856, sect 77. 

3439. When the duties leviable on any of the articles above enumerated [spirituous thc farmer to 
or fermented liquors, or intoxicating drugs, or any description of such liquors or drugs] are ran^monuwlth" 
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let in farm, the farmer sliall bo at liberty to make bis own arrangements with the ma- 
nufacturers and vendors within the limits of his farm ; and all the penalties and forfeitures 
prescribed by this Act for the unlawful manufacture, sale, or possession, of any such article 
shall be incurred by all jiersons manufacturing, selling, or possessing tho samo without 
license or authority from the farmer. Act XXL 1856, sect. 81. 

3440. Provided always, that every such farmer shall be required to file in the col- 
lector’s office a list of all tho licenses granted by him in such form as may be prescribed by 
the hoard of revenue. Provided also, that it shall be lawful for the collector, with the 
sanction of the said board, before entering into engagements for any such farm, to make 
such reservations or restrictions with respect to tho grant of licenses as may be deemed 
proper and expedient. Act XXL 1856, sect. 82. 

3441. The collector may, with the sanction of the board of revenue, cancel any lease 
granted under this Act; or, within tho period of the lease, impose any new restriction on tho 
farmer. Act XXL 1856, sect. 83. 

3442. Within the limits of any military cantonment, («) and within a circle drawn at 
a distance of two miles, or such other distance as may in any case be prescribed by govern- 
ment, from such limits, licenses for tho manufacture of spirits and for the sale of spirituous 
and fermented liquors shall not be granted, nor shall the duties leviable upon such spirits 
and li(iuors bo let in farm, otherwise than witli the knowledge and consent of tho command- 
ing officer: and, upon the requisition of such officer, any license which may have been granted 
either by tho collector or by a farmer, within such circle or limits, shall be immediately 
withdrawn. Act XXL 1856, sect. 85. 

3443. In all other respects, the foregoing provisions of this Act shall have full force 
and effect within such circle and limits as aforesaid. Provided, liow’ever, that, when arrest 
or search is to bo made within the limits of any cantonment, the collector or other officer 
authorized under this Act to make arrest or search, shall, wlienever it may be practicable, give 
previous notice to the commanding officer, and in all other cases shall report the arrest or 
search to such commanding officer with as little delay as possible. Provided also, that no- 
thing herein contained shall affect or interfere with the provisions of Act XVIIL 1853.(tt) 
Act XXL 1856, sect. 86. 

3444. In tho districts in which the poppy is cultivated on account of go\ eminent, the 
deputy opium agents and sub-deputy agents shall exercise the powers vested by this Act in 
collectors, so far as tho same relate to the suppression of illegal dealings in opium ; and tho 
officers of the opium department shall exercise the powders vested by this Act in abkaree 
officers for the seizure of illicit opium and tho arrest of persons found in possession thereof, 
and, in respect to such seizures and arrests, shall be held and deemed to be abkaree officers 
within the meaning of this Act. Act XXL 1856, sect. 87. 

3445. The following words and expressions in this Act shall have the meanings hereby 
assigned to them, unless there be something in the subject or context repugnant to such 
construction ; — The word government” shall mean the lieutenant governors of Bengal and 

(a) For rules regarding tho sale of spirits in cantonments, see paras. 295 et seq. 
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of the Nortli- Western provinces. Tlio expression board of revenue” shall mean the board 
of revenue in Calcutta and the sudder board of revenue at Agra. The word “ commissioner” 
shall mean the commissioner of a revenue division, or a commissioner of abkaree. The word 
collector” shall include a deputy collector, or other revenue officer in independent charge 
of a district, and a superintendent of abkaree revenue. Tdie word magistrate” shall include 
a joint magistrate, or other person lawfully exercising the powers of a magistrate, and any 
assistant or deputy magistrate with special powers stationed at a place otljer than the sudder 
station of the magistrate and empowered to try cases without reference from the magistrate. 
The expression country spirit” sliall mean any spirit made by the native process of dis- 
tillation. Ihe expression intoxicating drugs” shall include ganjali, bhang, churrus, and 
opium, and every preparation and admixture of the same. Words importing the singular 
number shall include the plural number, and words importing the plural number shall in- 
clude tlie singular number. Words importing the masculine gender shall include females. 
Act XXL 1856, sect. 90. 


CIIArTER Vll. 

OF OFFENCES AGAINST THE LAWS IILLATINC TO THE CELTIVATION 
OF THE rOPPV AND THE MANUFJCTrilE OF OPIUM, 

3446. Any officer of the opium department wlio shall recoiv'e any iee, gratuity, 
perquisite, or allowance, either in money or effects, under any pretence whatsoever, from 
any cultivator, or from any otlier person employed or concerned in the provision of opium, 
other than the authorized allowances of his situation, shall he dismissed from his office, and, 
on conviction before a magistrate, shall be liable to a line not exceeding live liundrcd rupees. 
Act XIII. 1857, sect. 17. 

3447. Any cultivator entering into cngagcincnts for tlio cultivation of the poppy on 
account of government, who may embezzle, or otherwise illegally disj)()se of, any part of the 
opium produced, shall be liable to a penalty not exceeding ten times the fixed price of the 
opium which he may be proved to have so disposed of, or to a fine not exceeding live 
hundred rupees, if the amount of the said penalty be less tJjau that sum ; and the opium, 
if found, shall be liable to confiscation. Act XIII. 1857, sect. 19. 

3448. Any person purchasing or receiving any opium from a cultivator or other person, 
who may have entered into engagements for the cultivation of the poppy, or who may be 
employed in the provision of opium on account of government, or bargaining for the pur- 
chase of opium with such cultivator or person, or in any way causing or encouraging such 
cultivator or person to embezzle or illegally dispose of any opium ; and any officer of the 
opium department conniving in any way at the embezzlement or illegal disposal of any 
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opium ; shall be liable to a fine not exceeding rupees one thousand, unless the opium pur- ' 
chased, bargained for, or illegally disposed of, shall exceed tlie weight of thirty-one seers 
and a quarter, in wliich case the fine may be increased, at a rate not exceeding thirty-two 
rupees per seer for all such opium in excess of that weight ; and the opium, if found, shall 
be liable to confiscation. Act XIII. 1857, sect. 20. 

3449. Any person who shall cultivate the poppy without license from a sub-deputy 
agent or other officer duly authorized in tliat behalf, and any person who shall in any way 
cause, encourage, or j)roiiiotc such illegal cultivation, shall be liable to a fine not exceeding 
iive liuiulred rupees, unless the quantity of land so illegally cultivated shall exceed twenty 
bcegalis, in which case the fine may be at the rate of twenty-five rupees per beegah ; and 
tlio poppy plants shall be destroyed ; or, if any o])iiim have been extracted from them, it shall 
be seized and confiscated. If the opium shall liave been extracted and shall not be seized, 
tlieoftender shall be liable to a further fine not exceeding the rate of thirty-two rupees per 
beegah of land illegally cultivated. Act XIIT. 1857, sect. 21. 

3450. All proprietors, fanners, tuhseeldars, gomaslitahs, and otlier managers of land, 
shall give immediate infonnatioii to the police or abkaree darogahs, or opium gomaslitahs, 
or to the magistrates, collectors, or officers in charge of the abkaree malial, or to the agents, 
their deputies, or sub-deputies, of all poppy wliich may be illegally cultivated within the estates 
or farms held or managed by them ; and every proprietor, farmer, tuhsccldar, goinashtah, 
or other manager of land, who shall knowingly neglect to give such information, shall be 
liable to the penalties for illegal cultivation prescribed in the last preceding section. 
Act XIII. 1857, sect. 22. 

3451. All police and abkaree darogahs, and opium gomaslitahs, and all native officers, 
of government of whatever descrij)tion, and all cliokcedars, paiks, and other village police 
officers, shall give immediate information to tlie authority to whicli they arc subordinate, 
when it may come to their knowledge that any land has been illegally cultivated with 
poppy; and such authority shall transmit the information to the sub-deputy agent, or other 
officer superintending the cultivation of the poppy, if in a district where the poppy is cul- 
tivated on account of government, or to the collector or officer in charge of the abkaree 
mahal, if in u district where the poppy is not so cultivated. Every police or abkaree darogah, 
opium gomashtali, native officer, chokeedar, or otlier police officer as aforesaid, who shall 
neglect to give such information, or shall in any respect connive at the illicit cultivation of 
the poppy, shall be liable to a fine not exceeding one thousand rupees if the olfender be an 
officer of the opium department, or in any other case to a fine not exceeding five hundred 
rupees. Act XIII. 1857, sect. 23. 

3452. All officers of police are strictly enjoined, under pain of dismission from office, 
to assist in suppressing the illicit cultivation, manufacture, sale, purchase, importation, trans- 
portation, or possession of opium. Reg. XX. 1817, sect. 29, cl. 9. 

3453. Whenever a police darogah obtains intelligence of any land within his juris- 
diction having been cultivated with the poppy, except with the permission or on account 
of government, he is immediately to proceed to the spot, and if the information be correct 
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to attach the crop so illegally cultivated, and to report the same to the magistrate. 
He is, at the same time, to take security from the cultivator of the ground for his 
appearance before the collector or other officer in charge of the abkaree mahal ; and, in the 
event of such cultivator not giving the required security^ he is to send him in custody to the 
magistrate with the necessary witnesses to prove the quantity of land which has been cultivated 
by him with the poppy. XX. 1817, sect. 29, cl. 10 and 1 1. 

3454. Any police darogah, who knowingly permits the cultivation of the poppy 
within his jurisdiction, or who in any respect is convicted of conniving at the illicit cultiva- 
tion of the poppy, is, besides being liable to dismission from office for neglect of duty, to be 
further subject on conviction before the magistrate to the payment of a fine, to be calculated 
at the rate of 20 rupees per beegali for wliatevcr quantity of land lias been so illegally cul- 
tivated within his jurisdiction with his knowledge or connivance : and the fine, if not duly 
paid, is commutablo to imprisonment for a period not exceeding 6 months. Keg. XX. 1817, 
sect. 29, cl. 12. 

3455. Whenever a police or abkaree darogali or opium gomashtali shall receive intel- 
ligence of any land witliin Ids jurisdiction having been illegally cultivated with poppy, he 
shall immediately proceed to the spot, and if the information be correct, sliall attach the 
crop so illegally cultivated, and re})ort the same witliout delay to the authority to which ho 
may be subordinate. lie sliall at the same time take security from the cultivator of the 
said land for his appearance before the magistrate ; and, in the event of such cultiva- 
tor not giving the required security, ho shall send him in custody to tho magistrate. 
Act XIIL 1857, sect. 24. 

3456. Projirietors, farmers, tuhseeldars, gornastahs, and other managers of land, 
shall be at liberty to attacli any poppy grown in opposition to tlie jirovisions of this Act in 
any estate or farm held or managed by them, and shall immediately report sueh attachment 
to tho nearest police or abkaree darogah, or opium gomaslitah, wiio sliall thereupon 
proceed in conformity with the rules contained in the last preceding section. Act XIII. 1857, 
sect. 25. 

3457. Except as otherwise herein provided, all fines, penalties, and confiscations 
prescribed by tliis Act, shall be adjudged by the magistrate on the information of the deputy 
agent or sub-deputy agent in districts in which the poppy is cultivated on account of govern- 
ment, and in other districts on the information of the collector or officer in charge of the 
abkaree mahal ; provided that no information of an offence against tliis Act shall be admitted 
unless it be preferred wdtliin the period of one year after the coiiimissioii of the offence to 
which the information refers. Act XIII. 1857, sect. 26. 

3458. When any person is sentenced to pay any fine or penalty under this Act, such 
person, in default of payment of tlie same, may bo imprisoned by order of tho magistrate 
for any time not exceeding six months, or until the fine is sooner paid. Act XIII. 1857, 
sect. 27. 

3459. Whenever any person shall be convicted of an offence against this Act after having 
been previously convicted of a like offence, he shall be liable, in addition to the penalty attached 
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to such offence, to imprisonment for a period not exceeding six months ; and a like punish- 
ment of imprisonment not exceeding six months shall be incurred, in addition to the punish- 
ment which may be inflicted for a first offence, upon every subsequent conviction after the 
second. Act XIII. 1857, sect. 28. 

3460. Every person who shall be imprisoned under tlie last preceding section, or on 
account of tlic non-payment of any fine or penalty prescribed by this Act, unless such person 
be an officer of government or a village police officer convicted of an offence under sections 
17, 20, or 23, shall be imprisoned in the civil jail. Act XIII. 1857 sect. 29. 

3461. One half of all fines and penalties levied from persons convicted of offences 
iimler sections 19, 20, and 21 of tliis Act, together witli a reward of one rnpco eight annas 
for each seer of opium confiscated and declared by the civil surgeon to be fit for use, shall, 
ui)oii adjudication of the case, be awarded to tlie oflicer or officers wdio apprehended the 
offender, and ‘the otlier half of such fines and forfeitures, together with a reward of ono 
ru])ee eight annas for each seer of opium confiscated us aforesaid, shall be given to tho 
informer. If in any case the fine or penalty is not realized, tho board of revenue may grant 
sucli reasonable reward, not exceeding the sum of two hundred rupees, as may seem to 
them fit. Act XIII. 1857, sect. 30. 

3162. The governor general of India in council may authorize, by an order of 
government, tho cultivation of the poppy and tho manufacture of o[)iiim in any district or 
districts without license from a sub-deputy opium agent, or otlier officer of government ; 
and, wlien such order has been publislicd, all the provisions of this Act shall cease to have 
effect in such district or districts. Provided always, that the government may prescribe 
rules for tlie delivery of tho opium so produced to officers of government appointed to 
receive it ; and, when such rules have been passed, any cultivator or other person engaged 
in tlic cultivation of the poppy and maiiufacturo of opium who sliall dispose of any opium 
otherwise tlian is allowed by such rules, and any person who shall purcliase or receive any 
such opium in contravention of tho said rules, shall be subject to the penalties prescribed 
in section 19 of this Act ; and such penalties may be adjudged by a magistrate on the 
information of any officer of governiueiit or of any other person. Act XIII. 1857, 
sect. 31. 
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CIIAPTEll VIII. 

OF OFFENCES AGAINST THE SALT LAWS, IN THE LOWER PROVINCES. 


3463. All suits, complaints, and Informations for the recovery of any fine or penalty 
recoverable by government, or by the informer, on account of the illicit manufacture, sale, 
purchase, importation, transportation, or possession of salt, excepting complaints or charges 
preferred against public officers for a breacli of their official duty, of which the cognizance 
is specifically reserved to the judges or magistrates, an I excepting cases of adulteration 
of salt, are cognizable in the first instance by the salt agents and superintending officers 
of salt chohees, any thing in the existing regulations to the contrary notwithstanding. 
Reg. X. 1819, sect. 96. 

3461. All native officers of government of whatever description, including all chokee- 
dars, palks, and other officers of village police, are strictly enjoined to assi'jt in sui)pressino' 
the illicit manufacture of salt, by giving instant iiiforiu.ation to the authority to whom they 
are immediately subordinate, whenever it comes to their knowledge tliat any illicit kalarv or 
salt work has been, or is about to be, established in any village : and if anv officer aforesaid 
neglects to give such information, or in any rcsi)cet connives at the illicit manufacture of salt, 
such officer, besides being lialdo to dismission from office, is further suljeet, on conviction, to 
the piiyment of a fine* not exceeding t'jOO rupees for each kalary or salt work established or 
worked with his knowledge or connivance. Reg. X. 1819, sect. 31. 
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3465. Magistrates or otlier authorities, who receive information of the establishment 

• n« ’ll * 1*1 • ^lUfTlstmtO to 

of any illicit kalary, arc miincdiately to transmit the mlonnatiou so received to the nearG«;t informa- 

, , r> tiou to salt officers, 

salt agent or supeniiteiiaent or salt chokccs. Keg. X. 1819, sect. 


3466. All native officers of government of whatever description, and especially all 
such officers in the districts within which, or in the neiglibourliood of whicli, salt is manu- 
factured on the public account, or in those in which salt chokeos are established, are specially 
enjoined, under i)ain of dismission from office, and the penalties herein specially provided, to 
assist in sup{)ressing the illicit sale, purchase, importation, transportation, or possession of salt 
by seizing the same if authorized to do so, or if not vested with the power of seizure by 
giving immediate information to the authority to which they are respectively subject of all 
instances of such illicit sale, purchase, importation, transportation, or possession of salt which 
come to their knowledge. Any magistrate or other officer, to whom such information is 
given, is immediately to transmit the same to the salt agent, or superintending officer of salt 
chokees. Any native officer aforesaid, who neglects to give information in the cases above 
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specified, or who in any manner connives at the illicit sale, purchase, importation, transporta- 
tion, or possession of salt, is, on conviction, liable to a fine* not exceeding 6 rupees for each * >"■ »<>Mged 

and every maund of salt so sold, purchased, imported, transported, or possessed with his ’rclm!"' 
knowledge or connivance. Reg. X. 1819, sect. 54. 
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3467. If any ofBccr of police receives information of any salt, not made in the Com- 
pany’s provinces, having been illegally imported into the said territories ; or of salt of any 
description being transported without the proper rowannahs or charchitties ; or of any 
salt being manufactured on account of individuals by molungees, or other-persons, at the 
kalaries or salt works established by individuals for the purpose of manufacturing salt on 
their own account, or that of any other person ; or of the adulteration of salt by mixing it 
will) flic substance called " khari nun,” or other substance such as “natron” or native 
fossil alkali, or the vegetable alkali or potash ; such police oiHcers are to transmit imme- 
diate notice thereof to the nearest officer in the salt department empowered to attach 
contraband or adulterated salt, and to the magistrate to whose immediate orders they are 
subject. Ilcg. XX. 1817, sect. 29, cl. 6. 

3468. Any person, who by force or threats prevents an officer of the salt department, 
or other officer authorized to attach salt, from effecting the seizure of any salt suspected to 
be contraband or adulterated, or who forcibly resists such officer in the execution of that 
duty, is liable, on conviction before a magistrate, to a fine not exceeding 200 rupees.* Parties 
offending are further liable, in tlie event of an aflray or other breacli of the peace occurring 
in consecptcnce of their resistance, to bo punished under the general rules applicable to such 


or arresting parties. 


cases, X. 1819, sect. 56. 

3469. The expression “ further” in this rule docs not mean that both penalties are to 
bo awarded on one and the same indictment. A person might be tried for and convicted of 
the first offence, and fined by the magistrate ; or the same party might be indicted and com- 
mitted to the sessions for the second offence, and punished ; but a cumulative sentence cannot 
be passed on an indictment for the latter offence only. Reports L. P, 1854, part 2, page 636. 

3470. If any person by threats or violence prevents the lawful arrest of any person 
by an officer duly authorized to seize salt, or procures his release after arrest, or if the 
party found with the salt in possession or any other persons resist any such officers, they 
are severally and respectively liable to the punishment prescribed in the preceding para- 
graph. Act XXIX. 18.^8, sect. 19. 
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3471. If any officer authorized to attach salt has seized, or is about to seize, any de- 
spatch of salt, on information or suspicion of its being contraband, or has effected or is about 
to effect the attachment of tho cattle, cjirriages, or boats used in transporting such salt, and 
has reason to apprehend forcible resistance, such officer is to apply to tho nearest darogah 
to aid him in tho execution of his duty; and all darogahs or other officers in charge ofthanas 
or cliokees, to whom such application is made, or who have otherwise reason to apprehend 
tho occurrence of a breach of the peace in consequence of a seizure of salt, are immediately 
to afford the requisite aid to effect the seizure and preserve tho peace. Reg. X. 1819, sect 57. 


The police officers 3472. The officers of police, as required by the above provisions(a), are to comply 
iiu^ppUmUom!** with applications made to them by a salt agent, or superintendent of a salt chokee, or by 


fo) In the original is quoted cl. 2, sect. 11, Reg. VI. 1801 ; but the whole of that reguUtlon b repealed by Reg. X. 
181 9y the provibions quoted in the text h*ve been enacted instead. 
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the officers attached to the salt department, or by any collector of revenue or customs, for 
assistance in effecting the seizure of salt illegally imported, manufactured, sold, or trans- 
ported ; and also for the seizure of adulterated salt, and for the attachment of the cattle, 
carriages, or boats used in transporting such salt. Reg. XX. 1817, sect. 29, cl. 5, 

3473. Such seizures are to be made on the responsibility and at the risk of the offi- 
cers authorized to seize, and the police officers are not competent to exercise any discretion 
in regard to the propriety or otherwise of the seizure, which they are called upon to 
support; but are to be careful to prevent any unnecessary violence. Reg, X. 1819, sect 58. 

3474. The police officers are to confine themselves to sending the information afore- 
said* to the nearest officer in tlie salt department, and to the magistrate, and to assisting 
in the seizure of the salt, either under the orders of the magistrate or on application from 
the officers of the salt department; and are not to seize or detain any salt in the first 
instance of their own authority, except when they have been vested by government with 
special authority for making such seizures, in which case they are to receive separate in- 
structions for their guidance in the performance of that duty. Reg. XX. 1817, sect. 29, 
cl. 7. 

3475. In all cases, in which it appears that an attachment or seizure of salt has been 
made by an officer of police without the special orders of the magistrate, or on application 
from any public officer authorized to require the assistance of the police officer, by whom such 
attachment is made ; he is liable to dismission from office, and, on the institution of a regular 
suit in the dewanny adawlut on the part of the proprietor, to the payment of full damages to 
the whole amount of the loss and expense to which the proprietors have been subjected. 
Reg. XX. 1817, sect. 29, cl. 8. 

3476. On receiving certain information that contraband salt is stored in any place 
situated in the tract of country(a) in Bengal or Orissa within which the transportation of 
salt without rowannah is not lawful, the salt agent or superintendent of chokees is to pro- 
ceed to seize it in person, if the place of such store bo not too distant, together with the 
informant, summoning by written notice the nearest police darogah or other officer in 
charge of the police thana or station to attend likewise, and witness the proceeding. 
Act XXIX. 1838, sect 3. 

3477. For the purpose of making seizure of salt in store so informed against, it is 
competent to any salt agent or superintendent, having a police officer in company, to 
break open the door of the house, ware-house, or other place in which the salt is stated to 
be stored, if, upon requisition duly made, the door is not immediately opened by the 
owner or occupant thereof. Act XXIX. 1838, sect. 4. 

(a) Such tract does not extend, within the delta of the Ganges and Megna rivers, beyond the line of the reach of the 
tides in the rivers communicating^ with the Bay of Bengal as taken at spring tides in the dry season ; nor Eastward of the 
M egna, North of the river Goomtee ; nor Westward of the river Ilooghly, beyond a line drawn from a point on that river 
distant one mile from the Northern end of the town of Nyasarai and to the North thereof, to alike pednt distant one mile 
to the North of the town of Guttaul, and thence to a like point distant one mile to the North of the town of Midnapore, and 
thence to a like point distant one mile to the North of Huldipuokur in Singbboom, so as to induds each of those towns 
respectively. Act XXIX. 1888, sect. 83. 

8 D 


In such case no 
responsibility at- 
taches to the police. 


Police officers are 
not to seize salt in 
the first instance of 
their own authori- 
ty, unless specially 
empowered so to 
do ; 

V. para. 3467 . 


under penalty of 
dismission, and 
damages to be ad- 
judged by the civil 
court. 


Salt agent or 
superintendent at- 
taching contraband 
salt in store within 
certain limits to 
summon the nearest 
police darogah to 
attend. 


Salt agent or 
superintendent, 
having a police 
officer in company, 
may break open the 
door of the store- 
house. 



682 


OF OFFBMCB8 AOAlNiT OOVEBNMBNT. 


The salt aprent or 
superintendent may 
depute an offtcer^ 
if he cannot proceed 
in person. 


Forcible entry Il- 
legal, except in the 
presence of certain 
officers. 


But the bead of- 
ficer of a salt cho- 
kee or auning may 
act for the acont if 
the place inoro 
than 3 kos from tho 
station of the npent 
or suiiorintcuduut. 


Penalty if police 
oflRrors refuse to at- 
ti nd on «ueh appli- 
cation, or in any 
uny frustrate the 
object of the search 
and seizure. 


Pules for break- 
ing open any house, 
&c. 

’•‘o. note page 
306 . 

No responsibility 
rests with the po- 
lice in bucli cases. 


Ueporta to bp 
made b\ the salt, 
and police officers ; 


in which the date 
and time of deli* 
vering tho notice to 
the police officer is 
to be noted. 


3478. If the salt agent or superintendent is not able to proceed in person to make a 
seizure of salt in manner above provided, he is to send along with the informer one or 
more confidential officers of his public establishment, not being under the rank of a jema* 
dar of peons, giving to such officer or officers his warrant ordering and authorizing the 
seizure, and sending notice as above prescribed for the police darogah or other police 
officer to attend ; and the officer so deputed has power to act in like manner as is provided 
for tlio agent or superintendent in person ; provided that the door of no house, ware-house, 
or other place, is to be broken open to make a seizure of salt except in the presence of a 
salt agent or superintendent of chokees, or of an officer so specially deputed, and of an officer 
of i)olice. Act XXIX. 1838, sect. 5. 

3479. It is competent to the head officer of any salt chokee, or aurung for the manu- 
facture of salt, on receiving information of salt exceeding one maund in quantity being in 
store in a house, ware-house, or other place, to act thereupon as provided in sects. 3 and 4 for 
the salt agent and superintendent, provided that the place of store described in such informa- 
tion be situated at a distance of more than three kos from the station of a salt agent or superin- 
tendent of chokees, or from the place where the salt agent or superintendent may be. 
Act XXIX. 1838, sect 6. 

3480. If the darogali, or person in charge of any police station or thana, receiving 
notice to attend at a seizure of salt iu store, as is above prescribed, does not attend or attend- 
ing refuses to act in aid of the seizure, or in any way wilfully frustrates the object of the 
search and seizure, such darogali or other officer is, on representation of tho facts by the 
officers of the salt department, and on conviction of the same before the magistrate of the 
district, besides being dismissed from office, liable to a fine equal to the amount of fine that 
would have been leviable on the owners of the salt, if it had been seized according to the 
information laid. Act XXIX. 1838, sect. 7. 

3481. Whenever it is necessary to break open any house, ware-house, or other place, 
to effect a seizure of salt, the rules and precautions prescribed in Reg. XX. 1817, and 
sect. 10, Reg. VIL 1799*, for breaking into a house for execution of process of distraint, 
are always to be observed by the police officers in attendance ; provided however that 
the responsibility for the act, and the determination whether to require the door to be 
broken open or not, rest with tho officers of the salt department only. Act XXIX. 1838, 
sect. 8. 

3482. If the seizure is made by an officer of the salt department other than an agent 
or superintendent of chokees, such officer is to report the circumstances within twenty-four 
hours to his official superior ; and the police officer in attendance is likewise to report the 
occurrences at the time of seizure to his official superior. Act XXIX. 1838, sect. 10. 

3483. The salt officer bearing the notice as aforesaid, and the police officer receiving 
such notice, q^e to specify in their respective reports the date and exact time when the notice 
was delivered to the latter ; and, if any delay occurs in effecting the search, the said officers 
are to record the circumstances at full length in their respective reports. Reg. X. 1819, 
sect. 62. 
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3484. The authority to seize salt, and other articles liable to seizure and confiscation, 

^ salt vested in 

under the rules of this regulation, is to be exercised, in virtue of their oinces, by salt agents 
and superintendents of salt chokees, and their assistants, uncovenanted European and subor- 
dinate native officers. But government has the power of vesting a like authority in such of 
the magistrates, collectors, or officers of the customs, abkaree, and opium departments, and 
their subordinate officers respectively, as is deemed fit lleg. X. 1819, sect 71, cl. 1. 

3485. Provided, however, that all uncovenanted European or native officers, making u such power » 
a seizure under the powers vested in them by this regulation, or by the special orders of note officers of ma- 
govemment, are within 24 hours after making such seizure to communicate their having report to him with- 
done so, with a report of the circumstances connected with tlio seizure, to the authority to roaWug 
which they are respectively subject ; and the magistrate or other officer, to whom informa- 
tion of a seizure is thus communicated, is immediately to transmit the report to the nearest 

salt agent or superintending officer of salt chokees, to whom all salt so seized is to be 
delivered. Reg. X. 1819, sect. 71, cl. 2. 

3486. Any salt agent or superintendent of salt chokees, and also any assistant to a salt officer how 
salt agent or suj)erintendent, or any head officer of any salt chokee or aurung, to whom in- tion of illicit ma- 
formation is given that salt is unlawfully manufactured in any ware-house, dwelling house, waro^hou^ 

or other enclosed place, within Ids jurisdiction, may act upon such information in the same 
manner as in Act XXIX. 1838 he is authorized to act, upon information given him of salt 
exceeding one maund in quantity being in store in a house, ware-house, or other place ; and all 
freshly manufactured salt found by such officer is liable to seizure togetlicr with the imple- 
ments of manufacture ; and the provisions of sects. 2 to 10 Act XXIX. 1838 as to the receipt 
of information and the manner of search and seizure, and of section 23 of the same Act as to 
the penalty for false and malicious information, are to be applicable to information given 
and search and seizure made under this Act. Act III. 1851, sect. 1. 

3487. The salt officers being alone empowered to attach of their own authority, and 

by virtue of their offices, salt which they know or suspect to have been illegally manu- make seizure, 
factured, imported, sold, or transported, no officers excepting those above described are to 
seize or detain salt, unless specially vested by government with authority to that effect. 

Reg. X. 1819, sect 72. 

3488. Whenever any of the native officers subordinate to a magistrate, collector, or flubordinate 

„ n , 1 native officers so 

officer in charge of the abkaree malial, or a collector or deputy collector ot customs, wno empowered how to 
arc specially authorized by government to seize salt, receive information of any salt not Fng information of 
made in the Company’s provinces of Bengal and Orissa on account of government, having tlonf^tmilsp^rto^ 
been illegally imported into the said territories ; or of salt of any description being trans- of 
ported or stored within the limits of the salt chokees without the proper rowannah(a), 

(a) A Ttmannah bears the seal of the salt office and the signature of the secretary or one of the covenanted 
assistants attached to the board of revenue. It specifics the quantity of salt intended to be transported under it ; the 
date of the sale ; and number of the lot in part or in full of which the salt is deliverable ; the mode of conveyance; the 
place to which the salt is to be transported ; and the route by which it is to be conveyed. Such rowaanaht are current for only 
one year from their date, after which they are wholly null and void, and in no degree protect any salt which they accompany. 

Reg. X. 1819, sect. 86, el. 2. 
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chalan(fi )5 charchitty(J), or special pasa(c); or of any salt being manufactured on account of 
individuals by molungees or other persons at the kalaries, or salt works established on ac- 
count of the Company, or at any kalaries or salt works established by individuals for the 
purpose of manufacturing salt on their own account, or that of any other persons; the several 
oflScers aforesaid are, as above directed, to transmit immediate notice thereof to the nearest 
officer in tlie salt department, empowered to attach contraband salt, and to the magistrate or 
other functionary to whose immediate orders they are subject, and are further to be guided 
by the fidlowing rule. If the salt is accompanied by a regular rowannah, chalan, charchitty, 
or special pass, the native officers are to confine themselves to sending the information afore- 
saiil to the nearest officer in the salt department, and to the European functionary to whom 
tliey are subordinate, and to assist in the seizure of the salt either under the orders of their 
immediate superior, or on application from the officers of the salt department, and are not to 
seize or detain any salt accompanied by such papers in the first instance of their own autho- 
rity; but if any despatch of salt is unaccompanied by the rowannah, chalan, charchitty, or 
special pass, as aforesaid, the said officers are empowered of their own authority to detain 
tlie salt, sending witliout delay notice of the detention of the salt to their superior, and to 
the nearest officer in the salt department. Any native officer of government (not being an 
officer attached to the salt department) unless specially authorized to do so, as well as any 
such officer, who, though specially authorized as above, seizes or detains salt accompanied 
by a regular rowannah, chalan, charchitty, or special pass, is liable to be dismissed from 
his office ; and to be prosecuted for damages in the dewanny adawlut by the owner or holder 
of such salt. Reg. X. 1819, sect. 73. 

3489, If salt has been seized by the officers or under the orders of a magistrate, or 
by the orders of any collector of revenue or customs, or deputy collector, or any officer 
in charge of the abkarce mahal, or opium agent or his deputy, previously to the delivery 
of such salt to the officers of the salt department, and such magistrate, collector, or other 


(a) A chalan^ in all practicable cases, is to be 8ip:nod by the agent or other European officer in charge of the golahs, as 
well as by the darogah or other head native officer of the golah station at which the salt is delivered. It specifies the quaa> 
tity of salt laden on the boat, vessel, or karroo of bullocks ; the date of the sale ; and number of the lot in part or in full 
of which the salt is delivered ; the name of the original purchaser at the sale ; aad of the present proprietor of the salt ; 
the number of the rowannah by which the salt is covered, and the total quantity of salt covered by the same ; the name of 
the gomashtah who receives the salt ; of the proprietor of the boat, vessel, or karroo of bullocks, on which the salt is laden ; 
and of the manjee, sarang, or sirdar, in charge of such boat, vessel, or karroo ; the description, burden, and number of oars 
of the boat or vessel, and the number of bullocks in the karroo; also the place of destination of the salt. Reg. X. 1819, 
sect. 3C, cl. 4. 

fb) A charchitty has affixed to it the signature of the darogah or mohurir of the saltchokee whence it was issued, and 
specifies the quantity of salt covered by it, which quantity must be less than 100 maunds of 82 sicca weight to the seer ; also 
the time for which it is current, which is never to exceed 6 months ; the number of the rowannah from which the^alt is 
written off; and the limits within which the salt is to be sold. The charchitty is current only within the limits subject to the 
control of the darogah by whom it has been granted, and does not cover salt in its transit through the chokeos subordinate 
to any other darogah. Reg X. 1819, sect. 86, d. 6 and 6, 

(c) A special pass, or atrqfee rowannah^ for the conveyance of salt not exceeding 100 maunds to any place beyond the line 
of the chokees within which the salt is stored, is duly registered, signed, and sealed by the secretary to the board of revenue 
or one of the covenanted assistants of the board, as a rowannah. Its currency in no case exceeds the period of 6 months. 
Reg. X. 1819, sect. 36, cl. 7 and 8. 
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officer aforesaid, is of opinion that the salt was seized on false or erroneous information, and 
that the salt is not liable to confiscation, he is empowered to release the salt. Reg. X. 
1819, sect 75, cl. 3. 

3490. The magistrates are to cause to be communicated, in the manner which appears 
to them most convenient, to the salt agent or superintending officer of chokees, the parti- 
culars of all information received from the police officers, and also of all applications made 
to those officers by the officers in the salt department, or by any officer empowered to attach 
salt, for assistance in the seizure of salt. Reg. X. 1819, sect 76. 

3491. Whenever salt is seized as contraband, because unaccompanied by any rowan- 
nah or otlior protecting document, the person or persons conveying or having in charge the 
same are to be apprehended ; and all officers, who are empowered to seize salt under the 
above provisions, are likewise competent to arrest the parties found with or having the salt 
in possession. Act XXIX. 1838, sect. 12. 

3492. It is lawful for the salt agents and superintendents of salt chokees, and other 
officers, who are duly empowered to seize salt, to stop and search any boats or vessels of a 
build adapted for sea navigation, that are found within the limits described in sect. SS"*" ; 
and if salt is found thereon, not accompanied by the necessary rowannah or other protect- 
ino* document, to detain the vessel with the crew thereof, and to take them for adjudica- 
tion of the case to the nearest accessible station of an officer empowered to adjudicate cases 
of contravention of the salt laws. Act XXIX. 1838, sect. 13. 

3493. Whenever any person is arrested by an officer of the salt department, or by 
any other officer of other departments duly empowered to make a seizure of salt, the 
person making the arrest is bound to carry the party arrested direct to the officer of the 
salt department, who is competent to try the case ; and no person so arrested is to be re- 
leased, until the case has been brought to judgment in the manner provided by law. 
Act XXTX. 1838, sect. 21. 

3494. Officers of every description in the employment of salt agents, or superintending 
officers of salt chokees, are prohibited from taking or receiving any fee, gratuity, perquisite* 
or allowance, eitiier in money or effects, under any pretence whatever, from any molungee, 
or other person employed or concerned in the manufacture of salt : and, if any such descrip- 
tion of person subject to the authority of the salt agent, or superintending officer, is convicted 
before the magistrate, within whose jurisdiction the offence has been committed, of disobe- 
dience to this prohibition, he is to be adjudged by the court to refund the money or things 
so taken or received ; and, besides being dismissed from his office by tho officer or authority 
to which he is subject, he is further liable to imprisonment for any term not exceeding 6 
months, which the court judges proper, together with such fine (not exceeding 500 rupees, 
for every 100 rupees, in amount or value taken or received as aforesaid) as appears adequate 
to his offence* : provided also that tho above rule is held applicable to any officer entrusted 
with the payment of advances to the molungees, who, under any pretence or color what- 
soever, appropriates to bis own use the whole or any part thereof, or who takes or requires 
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from any molungee, or other person employed or concerned in the manufacture of salt, a 
receipt or other written acknowledgment for a larger sum than has been actually paid to 
him. R-cg. X. 1819, sect 63. 

OfficoM embezzling 3495. Any officer in charge of a salt golah or any ware-houso or other place in which 
ifto bo SnHe^ol Salt, tlie propi^rty of government, is stored, who embezzles any of the salt received into any 
^^*t?ng^fRi8e n- sucli golali or place of deposit entrusted to his charge; or who knowingly permits any salt 
finished a»fop^ s® received to be carried from such golah or place of deposit, without an order from the 
agent to whom he is subordinate ; or who so permits to be carried from such golah or place 
aforesaid a greater quantity of salt than is specified in such order ; or who knowingly grants 
a receipt for a larger quantity of salt than is received and stored by him ; is to be held guilty 
of theft, and punished accordingly, on conviction before a competent criminal court. 
Reg. X. 1819, sect. 64. 

And it is sum- 3496. But in modification of the above provision and in addition thereto, it is enacted 
that there is 110 direct proof of the unauthorized removal of salt from any golah or 

goUi exhibit place of government store, sufficient to convict the parties concerned tlierein of theft with- 
dctieiency for which abovc provisioiis, the officer or officers, who havc becu entrusted witli the charge of 

thcycttuuotttc- ‘ ^ ^ ” 

count. g^ch golah or place of government store, are nevertheless liable for the oflFenceof embezzling 

the salt of any store in their custody, the out-turn of which exhibits, according to the accounts 
kept of receipts and deliveries, a deficiency for which he or they may not duly account, 
for not officer ill charge of any golah or salt store is in like manner to be deemed guilty 

imuiucinf; the ac- embezzlement, if he has made away with or docs not produce the true account of such 
Punishment for Store : and any person, against whom the offence of embezzlement is established under this 

ombczzlomeut. _ . i. . i 
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® * section, is liable, on conviction before the magistrate, to be punished by fine and im- 

prisonment, under the general powers vested in the magistrates. Act XXIX. 1838, 
sect. 28. 

Such cases not 3497. In a case under this section the magistrate committed a ])risoner to tlie sessions 
and the judge sentenced him to imprisonment for 4 years. But the sudder court held 
that, under the peculiar wording of the law, no punishment in excess of the general powers 
laid down in sect. 19, Reg. IX, 1807 is legal ; and that the magistrate should have disposed 
of the case himself. On this account the proceedings were quashed, and the papers of the 
case were returned to the magistrate for that purpose. Reports i. P. 1851, page 476. 

PuiiUbmoni of 3498. If any officer of the salt department is convicted before thef magistrate of having 

taousiyanUunnoces- vexatiously aud uiinecessarily seized the goods of any person on the pretence of seizing or 
searching for Salt ; or of having vexatiously and unnecessarily arrested any person; or of 
having Stopped and detained any boat unnecessarily and without authority; or of having 
detained any boat longer than is necessary for the purpose of search ; every such officer 
is, besides dismissal, to be punished with imprisonment not exceeding 6 months, and with 
fine not exceeding 200 rupees, commutable if not paid to a further imprisonment not exceed- 
ing 6 months. Act XXIX. 1838, sect. 22. 

PunishmoDt for 3499, Tlie provisions of sect 38, Reg. IX. 1810, which declares native officers in the 
wtgrtiou. customs department subject for extortion to imprisonment, fine, and corporal punishment. 
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are not applicable to the native officers in the salt department. But, though there is no corres- 
ponding enactment in Reg. X. 1819, the officers of the salt department are of course amenable 
to justice for acts of extortion under the general regulations. Const. No. 476. 

3500. Any common or alimentary salt, adulterated by an artificial admixture with 
the substance called khari nun, or mixed with phulkhari min, puckwa salt, or any 
description of impure and bitter salt, which is found in any golah, or shop, in any place 
whatsoever, is to be confiscated and destroyed ; and any salt merchant, or other person 
selling salt, wholesale or retail, who so adulterates it, or knowingly sells any salt so 
adulterated, is to pay a fine calculated at the rate of 10 rupees per maund of 82 sicca 
weight to the seer upon the quantity which is found so adulterated. Reg. X. 1819, 
sect. 77. 

3501. Salt adulterated in any of the modes above stated is to be seized by all officers 
empowered by this regulation to seize salt, who immediately on making any attachment, 
or seizure, are required to report the circumstance to tlie magistrate within wlioso jurisdiction 
the attachment lias been made ; — the magistrate, on receiving such rcj)ort, is without delay to 
institute a summary inquiry into the circumstances of the case ; and, if it appears to him 
that the salt has been adulterated as aforesaid, and is in consequence liable to confiscation, 
he is to proceed to confiscate it accordingly, and to levy the prescribed fine, commutable if 
not paid to imprisonment in the dewanny jail for a period not exceeding 6 months. Reg. X. 
1819, sect 78. 

3502. In cases of attachment of salt alleged to be adulterated witli khari nun, or any 
other salt of the description above specified, the magistrate is witliout loss of time to ascertain 
the fact by reference either to the civil surgeon of the station for examination, or to a com- 
mittee of respectable merchants or dealers in salt, or in any other mode that appears most 
likely to elicit tlie truth. Reg. X. 1819, sect. 79. 

3503. Provided always, that if the proi)rietor of such confiscated salt, being dissatisfied 
with the order of confiscation, immediately gives responsible security for tlie amount of the 
penalty, and further, within a pen’od of one month, institutes a regular suit in the dewanny 
adawlut against the officer, who seized the salt, for damages, — in such case the magistrate is 
to suspend the execution of his order and to stay all further proceedings : but if, at the 
expiration of one month from the date of the order of confiscation, no suit has been instituted 
by the proprietor of the salt, the magistrate is without further delay to levy the penalty from 
his security, and otherwise to carry the order of confiscation into full effect. Reg, XL 
1819, sect 80. 

3504. In all cases where any proprietor of salt confiscated for being adulterated with 
khari nun, or any of the substances aforesaid, is unable to give the above security for 
the amount of the penalty, the magistrate, upon liis being satisfied of the inability of the 
party to give security, is empowered to dispense with security, taking from the party bail 
for his appearance only to abide the issue of the suit; or, in the event of the suit not being 
instituted within the period prescribed by the preceding section, to answer in his own person 
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the amount o? the penalty ; and in the meantime the magistrate is to keep the salt under 
attachment. Eeg. X. 1819, sect SL 

3505. In the event of a regular suit being instituted for the purpose of setting aside 
the order of confiscation, the salt is to be held under attachment by the court until a final 
decision is passed in the cause. Reg. X. 1819, sect 84. 

3506. The rules contained in the six foregoing paragraphs, with regard to the adul- 
teration of alimentary salt with kliari nun and other descriptions of impure and bitter 
salt, are equally applicable to all panga salt, which is found within the provinces of Bengal, 
Behar, and Orissa, mixed with balumba, salumba, or other salt not being salt sold on account 
of government, or imported by sea under the provisions of the customs law8(a) ; excepting 
that any person who sells, or in whose possession salt of this description is found, he knowing 
tho same, is, besides the forfeiture of the salt, to pay to government the sum of 5 rupees for 
every maund of 82 sicca weight upon the quantity which is so mixed, instead of 10 rupees 
per maund as prescribed in sect. 77 ; provided further that salt of this description, which is 
confiscated, is not to be destroyed, but is to be disposed of in such place without the limits 
of tlie provinces of Bengal, Behar, and Orissa, and in such manner as is directed by govern- 
ment Reg. X. 1819, sects. 85 and 93. 

3507. When attachments or seizures of salt adulterated with khari nun, or other 
salts of the nature described above, are made wholly by the native officers of government, 
and not upon any information furnished to them, they are entitled to receive one moiety of 
the fine, which is levied from the oflPender, agreeably to the rule prescribed above, and the 
other moiety is to be carried to the account of government. Reg. X. 1819, sect. 94, cl. 1. 

3508. If any other person or persons give information of salt being so adulterated to 
tho native officers of government, and the salt is seized in consequence of such information, 
he or they are entitled to receive one-third of the fine whicli is levied as above prescribed, and 
tho officer, who has made the seizure, is entitled to receive also one-third of the amount : tlie 
remaining third is to be carried to the account of government. Reg. X. 1819, sect. 94, cl. 2. 

3509. The boats, carriages, &c., on which such adulterated salt is loaded, together 
with the horses, bullocks, and other cattle employed in its transportation, are to be forfeited 
and sold by public sale ; and the proceeds of the sale are to be distributed in the manner 
above mentioned for the distribution of the fine levied from tho offender. Reg. X. 1819, 
sect. 94, cl. 3. 

3510. In all cases in which any salt is forfeited to government under the rules con- 
tained in this regulation, or in which any person has been subjected to the penalties pre- 
scribed in sect. 77, it is competent to the board of revenue, on application from the party, to 
call for a report of the circumstances of the case from the salt agent or superintendent, by 
whom it was in tho first instance investigated, and to remit any portion of the fine or penalty 
which has been imposed. Reg. X. 1819, sect. 117, cl. 1. 


(a) Reg. XV. 1817 is mentioned in the text ; but that has been repealed by Act XVI. 1837. 
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3511. If any person wilfully and maliciously gives false information in respect to 
there being illicit salt in store in any house or ware-house, and so procures that sucli 
house or ware-house is searched to the injury or vexation of the owners thereof, or of any 
other person or persons whatsoever, such false informer is, on conviction of the oflencc 
before any magistrate, liable to imprisonment for two years, and to a fine not exceeding 
500 rupees, at the discretion of any magistrate by whom the case is tried, and in case 
of the non-payment of the fine to imprisonment for a further period of six months. 
Act XXIX. 1838, sect. 23. 

3512. Whenever a penalty or fine is adjudged against any person under the provisions 
of this regulation, it is competent to the officer or authority adjudging the same, in case the 
amount is not discharged, to award a period of iniprihonincnt in commutation according to 
the following scale, in addition to such imprisonment as such officer or authority is specially 
empowered to adjudge : 

if the amount of the fine or penalty does not exceed 50 rupees, — the imprisonment 
to he awarded ill commutation is not to be less than 15 dajs, and not moro than 
one month : 

if the amount of the fine or penalty exceeds 50, and is less than 100 rupees, — 
the imprisonment to be awarded in commutation is not to be less than one month, 
and not more than 2 months : 

if tho amount of the fine or penalty exceeds 100, and is not more tliun 500 rupees, — 
the imprisonment to be awarded in commutation is not to be less than 2 months, 
and not more than 4 months : 

if the amount of tho fine or penalty exceeds 500 rupees, — tlic imprisonment to be 
awarded in commutation is not to be less than 4 months, and not more than 6 
months. 

Reg. X. 1819, sect. 110. 

3513. All persons sentenced to imprisonment under the provisions of this regulation, 
and all persons confined for non-j)ayment of the fines to which they arc liable, are to be con- 
fined exclusively in the dewanny jail. Reg. X. 1819, sect. 121. 

3514. But persons convicted of liaving been concerned in or having encouraged or 
promoted tho illicit manufacture of salt, — or officers or servants employed in the salt 
department, or any other native officer of government, convicted of causing salt to be 
obtained from the manufacturers or other persons employed in the salt department other- 
wise than on account of government, or of having caused salt to be manufactured for their 
own benefit, or of having knowingly permitted such manufacture for the benefit of any 
other person, — or molungees, or others receiving advances for the manufacture of salt on 
account of government, convicted of embezzlement of the salt for the provision of which 
they received advances from government, or of otherwise illegally disposing of any salt 
manufactured by them, — and sentenced to imprisonment in addition to fine, are to undergo 
suclf punishment in the foujdaree jail And so, persons convicted of smuggling salt without 
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rowannah singly or in gang, and sentenced to pay a fine to government, are, if the fine 
^judicating imprisoned in the foujdaree jail. And the warrant of the officer adjudi- 

authority for the magistrate, or other person in charge of the 
confine- foujdaree jail, to hold the person described therein in confinement in such jail, as is speci- 
fied and required in the said warrant. Act XXIX. 1838, sects. 15 and 16. 


Salt lands. 3515. No cultivation is to be allowed within the limits of any chur or other lands 
»on8inidtiy*^curtu transferred to the salt department, unless with the permission of the board of revenue 
vating. clearing, or qq as the manufacture is continued on the same; and it is lawful for the salt 

plottglung lauds ^ ^ ^ 

transferred to the a£rcnt and his subordinate officers to attach, confiscate, and dispose of, as is directed by 
■alt department. i t i ^ i 

the board, any crops grown on such land in contravention of this rule, and to require the 
police to aid him in doing so. And any person illicitly cultivating, clearing, or ploughing 
such land, or doing any act preparatory to its cultivation and clearance, or causing another 
to do so, is, on conviction before a magistrate, subject for every such offence to a fine not 
exceeding 500 rupees, besides being liable in a civil action for any damages, which the salt 
department sustains. Provided, however, that if any chur or salt land occupied as above 
becomes through natural causes useless for the purposes of the salt department, the pro- 
prietor thereof is to bo entitled to recover possession of the same, on establishing the 
fact to the satisfaction of the board of revenue or by a regular suit in court, and on 
relinquisliing the compensation paid to him by the salt agent for the use of the land. 
Reg. 1. 1824, sect. 12. 


Such fines com- 
mutable to impri- 
tionment. 

* r. paras, 1342 
and 1U17. 


3516. Fines imposed under the above rule are to be commuted to imprisonment 
under the provisions of sect. 3, Reg. XIV. 1797, and sect. 19, Reg. IX. 1807, whenever 
the party, on whom the fine is imposed, neglects to pay it. Const. No. 388. 


CIIArTEIl IX. 

OF OFFENCES AGAINST THE CUSTOMS AND SALT LAWS IN THE 

WESTERN PROVINCES. 


Import and ex- 3517. The following and no other duties of customs are leviable upon import and 

port duties leviable r • i i / 

iu wobtern pro- oxport of articles iiito and from the North Western provinces of the presidency of Bengal, 

that is to say On the import of salt, of all descriptions, two rupees per inaund, and a 
further duty of one rupee per maund on the transmission thereof to the Eastward of Allahabad. 
On the import of cotton, uncleaned, four annas per maund ; cleaned, eight annas per maund. 
On the export of misri, kund, chini, and all clayed and refined sugar, eight annas per 
maund ; goor, rftb, sheerah, and all unclayed and unrefined saccharine produce, three annas 
per maund. Tlie import of sugar into any part of the said provinces, is, and shall remain, 
prohibited. Act XIV. 1843, sect. 2. 

Government to 3518. It shall be lawful for the government of the said provinces from time to time 

make rules for col- i i ^ 

ITuUm ***** to make and issue such orders as may be deemed expedient for the collection of the afoAsaid 
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duties in such manner, and upon such line or linos, and at such places on or near such line 
or lines, as may seem fit ; and all such orders shall have the same force as if they formed a 
part of this Act from the date notified in the gazette, wherein they shall be published. 
Act XIV. 1843, sect. 3. 

3519. The manufacture of alimentary salt throughout the Western provinces witliout 
the express sanction of the government, is prohibited ; and any person engaging in the manu- 
facture of such salt, or preparing or causing to be prepared works for the manufacture of 
such salt, without such sanction, and all zumeendars or other proprietors of land, or their agents, 
conniving at such illicit manufacture, shall, on conviction by tho magistrate, within the 
limits of whose district the offence may have occurred, be punished by a fine not exceeding 
500 rupees, and, on non-payment of such fine, by imprisonment not exceeding six months 
with or without hard labor; and all works at which such manufacture shall have been 
conducted, or which are designed for such manufacture shall bo destroyed, and any salt 
which may be manufactured or stored thereat shall be seized and confiscated. Act XIV. 
1843, sect. 4. 

3520. It shall be lawful for the collectors of customs and the collectors of land revenue , 
within their jurisdictions, to destroy all w’orks for the manufacture of salt, and to seize the salt 
stored thereat, and to apprehend the persons concerned in the manufacture thereof, and to 
make them over for trial to the magistrate within the limits of whose district tho offence may 
have occurred. Act XIV. 1843, sect. 5. 

3521. Whenever any collector or other officer of customs or land revenue, not being 
under the grade of assistant patrol in the customs department, or of naib tuhseeldar in the 
revenue department, receives credible information that, within his jurisdiction, salt is unlaw- 
fully manufactured, in any dwelling-house, ware-house, or other enclosed place, or that salt is 
unlawfully stored in any such house or place within tlie limits of customs jurisdiction as de- 
fined by the government of the North-Western provinces of the presidency of Bengal under 
the provision of section 3, Act XIV. 1843, he shall first record in writing tho name, 
residence, and calling of the informant, the locality and description of the house or place 
where he believes the salt to be manufactured or stored, and the name of the owner or occupant 
of such house or place, or the name of tho person for or by whom such salt is manufactured 
or stored, and with respect to salt stored the supposed quantity and description of such salt, 
with the grounds for believing the same to be contraband. Act XXXVI. 1855, sect 1. 

3522. The said officer, after recording tho particulars aforesaid, may summon from 
the nearest police station a police officer, not being under the grade of a jemadar, to attend 
him, and with such police officer and informant proceed to tlie said house or place, and in 
their presence search the same for salt unlawfully manufactured or stored ; provided that 
such search be not made between sunset and sunrise. Act XXXVL 1855, sect. 2. 

3523. The said officer, in company with such police officer, may break open the door 
or force an entry within the said house or place, if, upon requisition duly made, the door be 
not opened, or admission be refused, by tho owner or occupant thereof. Act XXXVL 
1859, sect. 3. 
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3524. A forcible entry under the last preceding section shall only be made in acc ord 
ance with the rules and precautions prescribed by Reg. XX. 1817, and by sect. 10, Reg. V. 
1800 (for the Benares province), and sect 19, Reg. XXVIII. 1803 (for the coded and conquered 
provinces), for breaking into a house for execution of process of distraint* Provided, how- 
note to para, ever, that tlie responsibility for the act, and the determination whether to force an entry or 
not, shall rest with the officer of customs or land revenue only. Act XXXVI. 1855, 
sect. 4. 


Ruloa rPfi^dinE 
forcible entry. 


Proviso, 


What to bo doom- 
od contraband salt. 


3525. No salt found stored in any house or place within the limits of customs jurisdic- 
tion mentioned in section 1 of this Act, not being salt unlawfully manufactured thereat, shall 
be deemed contraband, unless the quantity found shall exceed five seers in weight. 
Act XXXVI. 1855, sect 5. 
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3526. Whoever, being a police officer summoned under section 2, fails to attend him- 
self or to depute a subordinate police officer, not being below the grade of a jemadar, to attend ; 
and any police officer who, after attending, refuses to aid in the search for, or seizure of, 
contraband salt, or in any way wilfully frustrates the object of the search or seizure ; shall, 
on conviction before a magistrate, be liable, besides being dismissed from office, to a fine 
equal to the amount of fine that would have been leviable on the owners or holders of the 
salt, if it had been seized according to the information laid. Act XXXVI. 1855, sect. 6. 

3527. Any officer of customs or land revenue, vested with power to carry into effect 
the provisions of this Act, who, under cover thereof, searches or causes to be searched any 
dwelling-house, ware-house, or other enclosed place, without reasonable grounds of suspicion 
that contraband salt is there manufactured or stored, shall, upon conviction before the magistrate 
within wliosejurisdiction the offence may have been committed, be punished with fine not ex- 
ceeding five hundred rupees, which fine or any portion thereof may be paid over to the party 
aggrieved, and, in default of paymentof such fine, with imprisonment for a period not exceeding 
six months ; and any person wilfully and maliciously giving false inforiiiatioii, and so causing 
a search to bo made in any dwelling-house, ware-house, or other enclosed place, to the injury 
or vexation of the owners, occupants, or any other person or persons whatsoever, shall, on 
conviction before a magistrate, be liable to the same penalty and also to imprisonment for 
a period not exceeding two years with or without hard labor. Act XXXVI. 1855, sect, 7. 

3528. Every search under this Act, whether the result thereof be the seizure of con- 
traband salt or otherwise, shall be reported within forty-eight hours by the officer of customs 
or land revenue and by the officer of police present at the search to their respective official 
superiors. Act XXXVI. 1855, sect 8. 

3529. The purification or refinement of impure salt, obtained in the manufacture of 
saltpetre, so as to produce alimentary salt, shall be deemed a manufacture of salt within the 
meaning of this Act and of Act XIV. 1843. Act XXXVI. 1855, sect 9. 

3530. All sugar imported into the said provinces, and all articles imported or exported 
without payment of the duties imposed by this Act, or in contravention of the orders which 
may be mado and issued under the provisions thereof, and all boats, carriages and convey- 
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ances, and all animals used in transporting the same, shall be liable to bo seized and 
confiscated in the manner hereinafter mentioned. Act XIV. 1843, sect. 6. 

3531. All persons evading or attempting to evade the payment of the duties imposed 
by this Act, and all persons aiding or abetting such attempts or evasions, or in any manner 
acting in contravention of this Act, or of any order made and issued under the ]iro visions 
thereof, and all zumeendars and other proprietors of land, or their agents, who shall wilfully 
connive at such attempts or evasions or aid such acts, shall, on conviction by the magistrate, 
within the limits of whose district the offence may have occurred, bo punished by a fine not 
exceeding 500 rupees, and on non-payment thereof by imprisonment not exceeding six months 
with or without hard labor. Act XIV. 1843, sect. 7. 

3532. It shall be lawful for all officers of customs department to search any car- 
riages and conveyances, and any packages, upon reasonable grounds of suspicion that sncli 
carriages, conveyances, or packages, contain any articles made subject to duty, or jirohibited 
to be import(^d by tliis Act, and to detain all such articles as may bo liable to confiscation 
under tlio provisions thereof. Act XIV. 1843, sect. 8. 

3533. Whenever any articles or goods shall bo seized or detained und(‘r the provi- Seizure® to be ro 
sions of this Act, the collector or deputy collector of land revenue or customs, witliin wliose To 
jurisdiction such seizure or detention shall occur, shall, with all practicable cxiiedition, report ^*^**^*^ orders, 
the case for the determination of the commissioner of revenue; and it shall be lawful for such 
commissioner to declare such articles or goods to be confiscated, or to impose such lessor 

penalty in lieu thereof as to him may seem fit. Act XIV. 1843, sect, 9. 

3534. It shall be lawful for all officers In the customs department to apprehend any 
person upon reasonable grounds of suspicion that such person is liable to punishment under 
this Act, and to make him over for trial with all practicable expedition to the magistrate 
within whose jurisdiction the offence may occur. Act XIV. 1843, sect, 10. 

3535. Provided always, that any officer of the customs department who sliall without 
reasonable grounds of snsjiicion search any carriage or conveyance or any package, shall, 
upon conviction thereof before the magistrate within whose jurisdiction the offence may 
have been committed, be punished with fine not exceeding 250 rupees, which fine shall be 
paid over to the party aggrieved, and, on non-payment of such fine, with imprisonment not 
exceeding three months ; and provided also, that any officer of the customs department who 
shall under color of this Act apprehend any person, without reasonable grounds of suspicion 
that such person is liable to punishment under this Act, shall upon conviction before the 
magistrate, within whoso jurisdiction the offence may have been committed, be punished 
with fine not exceeding 500 rupees, which fine shall bo paid over to the party aggrieved, 
and, on non-payment of such fine, with imprisonment not exceeding six months. Act XIV. 

1843, sect. 11. 

3536. All magistrates, or persons exercising the powers of magistrate, shall be competent 
to receive and determine all charges against persons thus made over to them for trial on 
account of offences against this Act; and all sentences passed in pursuance of this Act shall 
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be open to appeal under such rules as may from time to time be laid down for the cognizance 
of appeals in ordinary cases. Act XIV. 1843, sect. 12. 

3537. All officers of police, and all officers of the government engaged in the collection 
of the land revenue, are empowered and required to aid and assist the officer of tlie customs 
department in the execution of this Act. Act XIV. 1843, sect, 13. 

3038 . Nothing in this Act contained is to apply or to be deemed to apply to the Saugor 
and Norbiidda territories, or to the district of Ajmere. Act XIV. 1843, sect. 14. 

NOTE. 

The following rules were issued for giving effect to the above provisions under Notifications Govt. W. P. 
February U), 1844, and July 21, 18.Vi. 

SECTION I. 

Ciifitoms Pnies and Jurisdiction. 

Pule 1. The lines hereinafter specified shall be established for levying the duties authorized by 
Act XIV. 1843. 

Pule 2. The North-West frontier line shall commence in the Himalaya range of mountains on 
the Jumnah, and shall run in the direction of that river till it reaches the boundary between the llanda 
and Allahabad districts, whence it shall run in the direction of the Southern frontier of the Allahabad 
and Mirzaporc districts till it meets the river Soane, and there it shall terminate. 

Rule Custom house juribdietioii shall extend, on the left bank of the Jumnah, from its entering 
Britibh territory in the Himalayas to within two miles of the ehiof p()li(‘e station of Shamli, for a distance 
of five miles from the bank of the river ; and, on the right bank of the Juninab, from the point where it cnter.s 
British territory in the Him alaya range to the boundary of the Banda and Allahabad districts, for a dis- 
tance of 15 miles from the bank or over all British territory within that space; and along the frontier ot 
the Allahabad and Mirzaporc districts for the distance of l.> miles North and East of the frontier, save and 
except that the cities and marts of Delhi, Bindrabun, Muttra, and Agra, shall be excluded from customs 
jurisdiction, the space so excluded being a circle of two miles from the cotwali or chief ])olice station of 
each town. Provided that where these tracts are so excluded, the breadth of the line be extended in a 
correspondent measure to the Westward ami Southward, so that in no place the breadth be less than 15 
miles, or include all British territory within that space. 

Pule A.. The Hurrlanah lino .shall branch off from the Nortli- Western frontier line at Bullubfnirb, 
and skirting the Northern boundary of the Jhujjiir territory shall pass by Ilansi, Ilissar, and Sirsa, and 
beyond that point till it reaclicb the extreme limits of the British territory at or near the Sutlej river; 
and along this line custom.s jurisdiction shall extend for a breadth often miles, or over all British territo- 
ry within that space. All dutiable articles crossing the llurrianah lino shall pay the full duty; save and 
except that salt, intended for consumption to the West of the Nortli-AVest frontier, shall only be liable to 
half duty on crossing this line. All imported articles which have paid full duty on crossing the Hurrianah 
line shall not be liable to any furtlicrduty on crossing the North-West frontier line ; and exported articles, 
which have paid full duty on crossing the North-West frontier line, shall not be liable to any further duty 
on crossing the llurrianah line. 

Pule 5. Articles brought from the Southward and Westward within customs jurisdictions, upon either 
of the above lines, shall be held to be imported, save and except in the case of sugar, the produce of a 
British province, as provided hereafter in rule 37. Articles brought from the Northward and Eastward 
within customs jurisdiction upon any of the above lines shall be held to be exported. 

Pule 6. A line, for the levy of a duty on salt only, shall proceed from the fortress of Allahabad, due 
South to the Bewah frontier, and duo North to the Oude frontier, and thence along the Western and Eastern 
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boundaries of the Oude state, till it reaches the Nepal frontier, on either side, and there it will terminate. 
Customs jurisdiction shall extend East of the line running due South and North from Allahabad for a 
breadth of 10 miles, and, where the line skirts the Oude frontier, for a distance of 13 miles from that frontier. 

Rule 7. All salt passing out of the Oude territory across this line shall be held to be imported, and 
shall be liable to the duty of two rupees per maund, and all salt passing to the Eastward of Allahabad shall 
be held liable to the further duty of one rupee per maund, imposed by section 2, Act XIV. 1843. 

Itvle 8. The said customs jurisdiction shall not include the Ganges or Jumnah river, so as in any 
way to interrupt the free navigation thereof, all customs interference with the river-borne trade being 
hereby prohibited, further than may be required at or near Allahabad for the protection of the special 
further duty on salt. 

SECTION IL 

Customs chokces ojien ami closed. 

Rule 9. Custom house ohokecs may be established at any points within customs jurisdiction for 
the regulation of the lawful traffic, and for the suppression of contraband traffic. The chokces shall be 
cither open or closed, and shall be disposed in single <‘ontinuous lines, at such intervals, as may be 
necessary. The open chokees shall be established on the chief roads intercepting each line for the i>assing of 
such dutiable articles as shall have paid the prescribed duty. The closed, (‘hokees shall be entirely of a 
preventive nature ; and sliall bo established to prevtuit the importation of sugar from foreign territories, 
and the passing of dutiable articles, although accompanied by rowaniialis. 

Rule 10. A list of the open chokees for passing dutiable articles, witliiu each custom house jurisdic- 
tion, shall be prepared and printed in the English, rersian, Nagrce, and mahajunn(»e languages, and kept in 
a convenient place, for public reference, in each open cliokee, and at the tuhsceldarees and tlianas adja- 
cent thereto, and in the offices of the collector and collector of customs of the district. 

SECTION III. 

Custom houses and custom house officers. 

Rule 11. Custom houses for entering the exports and imports, and for receiving the duties authorized 
by th(* Act, shall be established at Sirsa, Ilausi, Delhi, Kurnal, llotlul, Agra, Calpi, Itajpoor, Al- 
lahabad, and Mirzapoor. 

Rule 12. The superior officers of the department charged with the collection of duties, granting of 
rowannahs, and superintending the preventive establishment, shall be denominated collectors, and deputy 
collectors ; the deputy collectors shall be subordinate to the ladlcctors, but shall be competent to perform 
all acts which may legally be performed by the collector. Tlicrc shall be one commissioner in each division, 
vested with the general superintendence over the whole establishment ; anti there shall be in charge of each 
custom house a collector or dejiuty collector. 

Rule 13. The subordinate officers who will constitute the preventive dojiartmont shall be called 
patrols, assistant patrols, darogahs, jemadars, and chaprasis ; and shall be stationed at such places along 
the line os may, from time to time, be found convenient. At all oj>en < hokces there shall be stationed a 
darogah, or jemadar, and a mohurir or weighman. 

SECTION IV. 

Mode of collecting the duty on dutiable articles when brought across the line* 

Rule 14. No dutiable articles shall be brought across the lino, unless covered by rowannahs, in 
duplicate, of the form [A] annexed to these rules. 
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Rule 15. Persons desirous to obtain such rowannabs for the passing of dutiable articles shall give in 
a written application at the nearest custom house. The application shall specify — 

The name' and description of the goods. 

The description and quantity of carriage. 

Total weight of goods. 

Rate of duty per maund and total amount of duty. 

The name of the applicant. 

J}y what route or chokec proceeding. 

Buie IG. A su(Tic*ient number of ofllccrs, called mooshriifSf shall be entertained at each custom 
house ; and, on payment of the duty to the treasurer and application for the rowannah, it shall be the duty 
of one of these ofHecrs to see that the rowannah is duly and accurately prepared and delivered to the 
iipj>Iicant, free of any further charge or fee whatever. Each rowannah shall bear the signature of the 
aiiooshriir by whom it has been prepared and delivered, and he shall be held responsible for its accuracy, 
and suflicicncy, and early delivery. 

Rule 17. Rowannahs shall be current for throe months, from the date of issue, and shall be of no 
ofI‘e(*t whatever from and after the expiration of that period, excepting in the manner provided hereafter 
in section V. 

Rule 18. Rowannahs, granted at any custom house, shall cover dutia}>le articles in all customs juris- 
diction, save and except that rowannahs certifying payment of the import duty on salt shall not exempt 
.^alt passing Eastward of Allahabad from payment of the further duty. 

Rule 19. When dutiable articles covered by a duplicate rowannah are brought to an open cliokee, 
the rowannah shall be delivered to the olficer at the chokee ; who, after comparing it with the goods, and 
ahcertaining that it covers them, shall permit the goods to pass, at the same time dividing the two copies 
«jf the rowannah through the bordered words in the middle, himself retaining the right hand or 
duplicate, and delivering the original to the owner of the goods. The goods shall on no account be de- 
tained at the chokec more than twenty-four hours unless for breach of customs rules. 

Rule 20. The single original rowannah, of the form A, shall be of no avail to cover dutiable articles, 
before they roach a line of chokoos, and when brought to an open chokee, save and except in the case of 
dutiable articles intended to be brought across the frontier line North of Delhi, after having passed the 
Ilurrianali line, or the reverse. In this case the single original rowannah shall be considered as proof of 
payment of duty on the line first crossed. Special rowannahs must be taken out from the Allahabad 
custom house, after payment of the further duty, to cover salt passing to the Eastward of that city. 

Rule 2 i Rowannahs destroyed by lire or water shall not be renewed or granted in duplicate, ex- 
cepting by order of the collector of the division on proof of destruction in the manner aforesaid. 

Rale 22. If the possessor of a rowannah be desirous to divide the despatch of goods covered by the 
rowannah, he shall, on application to the nearest custom house, obtain as many partitions of atrafec 
rowannahs, of the lorm B, as he may require, provided that a fee of two annas be paid on each par- 
tition rowannah so taken. 

Rule 23. Persons wishing to export cotton, or to bring it within half a mile of the line of chokee, 
from the Northward axid Eastward, shall make application to the collector of customs, and shall obtain 
from him a muafi rowannah, that is a free pass, in the form C annexed to these rules : no fee shall be 
demanded for the preparation of such rowannah, and it shall under no circumstances be current for more 
than one month from the date of issue. 

Rule 24. Persons wishing to bring salt within the customs jurisdiction from the Northward and East- 
ward, shall obtain a muafi ro wannah of similar form, on payment of a fee of two annas for each rowannah. 
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which rowumah *haU bo cnrront ft>r a period of 15 days from its issue, but shall not cover goods found at 
a greater distance five miles firom the Northern or Eastern limit of the jurisdiction. 

Sulg 25. The maund weight mentioned in the Act as that on which the dutj is to be levied, is the 
prescribed by Eeg. VII. 1833 (t. e. of 80 sicca weight to the seer.) 

SECTION V. 

Extending the currency of rowannahs. 

Rule 26. Persons desirous to deposit or keep dutiable articles within the limits of customs jurisdic- 
tions for a period exceeding that for which the rowannahs may be current, may obtain an extension of 
their currency for a period not exceeding eight months, calculated from the date of original issue, provid- 
ed they make application to the collector, or the patrol of the beat, one week before the expiration of the 
original term of the rowannah. 

Hule 27. On such application being made, the patrol shall ascertain whether the despatch is covered 
by the rowannah ; and, on being satisfied that such is the case, shall endorse the rowannah and note on its 
back the place of intended deposit and the period for which its extension is reiiuired. 

livle 28. The rowannah so endorsed shall be sent to the collector, who will superscribe thereon the 
period for which the rowannah is extended, and the date on which the superr>cri])tion will ocasc to have 
effect. 

Itule 29. The rowannah thus superscribed, signed and scaled by the collector and attesloj by the 
mooshriif, shall be delivered to the applicant, cither at the custom house, or through the patrol of the beat, 
as may be desired by the applicant. 

Rule 30. The rowannah, thus extended, shall cover the goods for the iicriod noted in the super- 
scrijition and no longer. 

Eulc 31. No extension shall be granted for .a second period, beyond the full form of eight months 
from the date of original issue, excepting on clear grounds of neccs.^ity, in onler to save the owners of the 
goods from unmerited loss ; and then, only with the pcrniisbion pieviou'^Iy obtained of the collector of 
the division. 

SECTION VI, 

Illegal acts involoing pennltivs. 

Rule 32. The bringing or keeping of salt within customs jurisdiction, uncovered by a rowannah, 
shall subject the offenders to all the penalties prescribed by the Act. 

Rule 33. The bringing of saccharine produce, sugar, or ( leaned cotton, uncovered by a rowannah, 
within half a mile of the line of chokees established under rule 9 shall subject the olfenders to all the 
penalties prescribed by the Act. 

Rtile 34. The attempt to bring dutiable articles, even when accompanied by a rowannah, across 
the line of chokecs, except by a open cliokec, shall subject tbe offenders to all the penalties prescribed 
by the Act. 

Rule 35. Uncleaned cotton may be brought free of duty, and unaccompanied by a rowannah, to 
any mart Sogth or West of the line of chokees or on the line of chokees ; but the attempt to bring the 
cotton past the line, whether in a cleaned or uncleaned state, unless it be covered by a rowannah, shall 
subject the offenders to all the penalties prescribed by the Act. 

Rule 36. Provided that persons having in their possession, uncovered by a rowannah, salt not ex- 
ceeding one seer, or sugar or saccharine produce not exceeding five seers, and intended for private 
consumption, shall not bo held liable to the penalties prescribed in the Act, and are hereby exempted 
therefrom. Salt not exceeding five seers uncovered by a rowannah found in the possession of a person 

8 n 
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I liable to confiscation, but the possessor shall not be liable to the penalties prescribed by section 
7, Act XIV. 1834. 

Mule 87. Provided also that sugar, the produce of British territory, covered by a certificate of 
origin, prescribed by section 3, Act XXXII. 1836, if brought across the line from British territory, 
lying on the i?outli and West of the line, shall not be held prohibited. 

Jlule 38. Dutiable articles brought to an open chokee shall be held to be covered by a rowannah 
in duplicate or single, as may bo reejuisite under rule 20, if they agree with the description in the 
rowaimah in all essential particulars, and if there be no greater excess of weight then five per cent, of 
ibe whole despatch, and if the rowannah shall be current, and shall not have been previously used for 
passing other goods, 

Mule 39. If the excess in weight be more than five per cent, above what is entered in the rowannah, 
but not more than 15 per cent, of the whole despatch, or if the discrepancy between the goods and the 
rowannah be evidently the result of accident or ignorance, and there be no ground for suspecting fraud, 
a greater penalty than double duties on the whole despatch shall not be awarded by the commissioner. 

Mule 40. Whenever persons shall have become liable to ibe penalties under the declaration in these 
rules, evidently from inadveilence or ignorance and without any attempt at concealment or fraud, a greater 
penalty than double duties on the whole desi)atch shall not be awarded by the commissioner. 


CHAPTER X. 

OF MILITARY STORES. 

3539. Tho transportation of cannon, and of all descrii)tions of fire-arms or military- 
stores, excepting on account of or under a jiass from the British government, being prohi- 
bited, all officers of the customs are required to squq all such cannon, arms, or military- 
stores, as arc attempted to be transported in disobedience of this jiroliibition. Tlie cannon, 
arms, or stores, so seized, are liable to confiscation. This rule, however, is not to be 
considered as ajqJicable to fowling pieces, pistols, s^vords, or any other arms, which are 
in the possession of individuals evidently for private use. Reg, IX. 1810, sect. 31. 

3540. Arms, ammunition, and military stores (with tho exception of arms in the 
possession of individuals for private use) are not to be exported, or otherwise taken from 
the territories of the East India Company, without a license from a public officer or officers 
to be indicated by tho government for tho purpose of granting such licenses, and a full 
compliance with all such rules and conditions as may bo prescribed for the guidance of 
such officer or officers, in regard to such exports, by the government. And any arms, 
ammunition, or military stores, which any person exports, or attempts to export, or take as 
aforesaid, contrary to this Act, are to become thereby forfeited, on the award of the officer 
or officers authorized as aforesaid to grant licenses, or tho collector of customs ; and every 
person offending in the promises contrary to this Act, is liable, on conviction before a magis- 
trate, to a penalty not exceeding 500 rupees. Act XVIII. 1841, sect. 1. 
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3541. The magistrates in the Western provinces are authorised to grant licenses for 
the exportation of arms, ammunition, and military stores, and to exercise tlie powers 
specified in Act XVIIL 1841. In ordinary cases tlie magistrate must report direct 
to the secretary to government in the judicial department the circumstances under 
which application is made to him for license for the export of arms, ammunition, or military 
stores ; and shall await the orders of government before issuing such license. In cases of 
emergency, wliere the export may be apparently unobjectionable and the exporter would 
be exposed to inconvenience .by the delay of a reference, the magistrate is empowered to 
grant the license without delay, at the same time reporting to the government the circum- 
stances which induced him to grant it without previous reference. Tlie license may be 
drawn out in any convenient form, but must sufficiently particularise the nature of the 
despatch which it covers. No fee can be demanded for the prepai*ation or issue of the 
license. Notification Govt. P. March 30, 1850. 

3543. Any person, who collects or keeps in one place, or within jdaccs not exceeding 
3 miles in distance from each other, any ([uantity of gunpowder exceeding 50 pounds, 
without a license from such officer as aforesaid, is liable, on com iction before a magistrate, 
to a penalty not exceeding 500 rupees ; and such gunpowder is to become foifciteJ on tlie 
award of the officer or officers authorized to grant licenses as aforesaid, or the collector of 
customs. Act XVlll. 1841, sect. 2. 

3543. It is lawful for the government to allow at any port or ports the exportation of 
arms, amiiiunition, and military stores, as aforesaid, wdthuut any such license as aforesaid, 
as they deem expedient. Act XVIII. 1841, sect. 3. 

35 14. Tlie chief magistrate of Calcutta was aj)pointc{l, under tlie above provisions, to be 
the officer for the presidency of Fort William, for the pur[>ose of granting licenses for the 
exportation of arms, ammunition, or military stores, from Calcutta. It was not the intention 
of this appointment to preclude the collector of customs from allowing the exportation of 
arms, ammunition, or military stores, when accompanied by an onler of government accord- 
ing to the practice heretofore in observance. Notification Govt. February 9, 1842. 


CHAPTER XL 

OF UNLAWFUL POSSESSION OF SOLDIERS' NECESSARIES, Sfc. 

3545, Any person, who shall knowingly detain, buy, exchange, or receive from any 
soldier or deserter, or any other person, on any pretence whatsoever, or shall solicit or 
entice any soldier, or shall bo employed by any soldier, knowing him to be such, to sell any 
arms, ammunition, clothes, or military furniture, or any provisions, or any sheets, or other 
articles used in barracks, provided under barrack regulations, or regimental necessaries, or any 
article of forage provided for any horses or other beasts belonging to or used in the East 
India Comi)any’s service; or who shall haveinliisorhcr possession or keeping any such arms, 
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ammunition, clothes, furniture, provisions, spirits, articles, necessaries, or forage, as afore- 
said, and shall not give a satisfactory account how he or she came by the same ; or shall 
change the color of any clothes as aforesaid ; shall forfeit for every such ofiFence any sum 
not exceeding two hundred Company's rupees, together with the treble value of all or 
any of the several articles of which such offender shall so become possessed. And if any 
person, ha^ ing been so convicted, shall afterwards be guilty of any such offence, and shall 
be convicted thereof by one or more justices of the peace, every such offender shall for 
evciT such offence forfeit any sum not exceeding two hundred Company’s rupees but not less 
tlian fifty Company’s rupees, and the treble value of all or any of the several articles of 
wliicli such offender shall have so become possessed, and shall, in addition to such forfeiture, 
1)0 liable to be imprisoned only, or imprisoned and kept to hard labor, for any term not 
exceeding six calendar months, as the convicting justice or justices shall think fit. And 
upon any information against any person for u second or any subsequent offence a copy of 
the conviction, certified hy tlie proper olliccr having the care or custody of such conviction, 
or any copy of the same, proved to be a true copy, shall be sufficient evidence to prove a 
conviction of the former offence. And if any credible j)erson shall prove on oath or solemn 
declaratioii before a justice of tlic peace, or person exercising the like authority, a reason- 
able cause to suspect that any person has in his or her possession, or on his or her premises, 
any property of the description hcrein-beforc described, with respect to which any such 
offence sliall have been committed, the justice, or person exercising like autliority, may 
grant a warrant to search for such proj^erty as in the case of stolen goods ; and, if upon 
search any such property shall bo found, the same shall and may he seized by the officer 
cliarged with tlio execution of sucli warrant, who shall bring the offender in whose possession 
tlie same sliall be found before such justice or other person to be dealt with according to 
law. 12 and 13 Viet. cap. 43, sect. 52 (mutiny Act for military forces of the East India 
Company). 

3j 4G. All penalties and forfeitures by tills Act imj) 0 scd may and sliall be sued for 
and be recoverable in any court of record at tlie said presidencies, or in any other court in 
India, in which, under any laws made or to be made in India, tlie penalty would be recover- 
able, if the same liad been incurred by the offender in brcacli of any otlier law : provided 
always, that no action sliall be brought or prosecution carried on by virtue of this Act 
for any sucli penalties or forfeitures as aforesaid, unless tlia^ame bo commenced within six 
months after the oSence is committed. 12 and 13 Viet. cap. 43, sect. 68. 

3347. Magistrates of the Company’s criminal courts arc bound to act under these 
provisions, and have power to enforce the penalties, although no Act of the local legislature 
has been passed for tlic promulgation of the Act of parliament. C. O. No. 50 of vol. 4. 
This circular was issued in accordance with the opinion of the advocate general, who 
referred to sect. 36 of 3 and 4 Viet. cap. 37, and held that its provisions were still in force, 
notwithstanding tho promulgation of 12 and 13 Viet. cap. 43. But sect 74 of tho latter 
Act distinctly repeals the former, and the section above given supersedes the former 
provisions. 
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'3548. One moiety of any penalty, not including any treble value of any articles 
adjudged or recovered under the provisions of this Act, shall go lo the person who shall 
inform or sue for the same ; and the remainder of the penalty, together with the treble 
value of any article, or, where the offence shall be proved by the person who shall inform, 
the whole of the penalty, shall be paid to the military secretary of the Government of the presi- 
dency, to ^ich the court by whom the penalty shall be adjudjcatcd shall be subject ; ami 
the court which shall adjudge any penalty under this Act shall immediately report the same 
to the said secretary. 12 and 13 Viet. cap. 43, sect. 69. 

3549. In all ^ases whore any oath is hereby required to bo taken, or any person is 
hereby required to be sworn, a solemn declaration or affirmation may be substituted, if by 
the laws for the time being in force in India such declaration or affirmation would bo allow- 
ed to bo substituted in the place of an oath in case the party were about to depose as a 
witness in a civil action in any of the supreme courts of the j)rebidencies. And any persons 
wilfully and knowingly giving false testimony on oath, or solemn declaration or affirmation, 
in any case wherein such oath or solemn declaration or affirmation shall have been made for 
the purpose of this Act, shall be deemed guilty of wilful and corrupt perjury, and being 
thereof duly convicted shall he liable to such pains and penalties as by any law in force 
in England, or by any law in force in India, any j)ersons convicted of wilful and corrupt per- 
jury are subject and liable to ; and every commissioned officer convicted before a general 
court martial of perjury shall be cashiered ; and every soldier or other person amenable to 
the provisions of this Act found guilty thereof shall bo punished at the discretion of a 
general or other court martial. 12 and 13 Viet. cap. 43, sect. 70. 
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CHAPTER I. 

OF PERSONS OF BAD CHARACTER. 


SECTION 1. 

OF NOTORIOUS OFFENDERS. 


35/)0. It is tlie duty of the daroo^ahs of police to apjirclicnd and forward to tlie ma- 
gistrate all persons residing within tlicir respective jurisdictions, who are notorious as dacoits 
and rubbers of any denomination, or as lioiise-brcakeiN, thieves, or receivers of stolen 
jiroperty. Reg. XX. 1817, sect. 20, cl. 1. 

3551. On any written charge being preferred to a jioliec darogali against individuals 
witliin his jurisdiction, of their being notorious robbers, burglars, tliieves, or recei\ersof 
stolen’ property ; or on the darogali s recei\ ing credible informatiou of such jicrbon being 
within his jurisdiction ; the darogali, or other police oBiian- jiresiJing in the tliana jurisdic- 
tion, is, previously to the apprelieiision of the accused, to make such secret aiid summary 
inquirj'' in the iieighbonrhood is jiracticahlc, without endangering his cscajio, in re- 
gard to his general character and means of buhsistonce; and, if there appear substantial 
grounds to believe that the charge or inrornuition is well founded, the darogali or other 
))olice officer is to appreliend the person suspected, and is to examine him without oatli re- 
garding his name, connections, jilace of residence, occupation, and means of livelihood. If 
on such examination, and any further immediate eiupilry which is practicable, there appear 
to be strong grounds for presumption, that the charge or information against the prisoners is 
unfounded or greatly exaggerated, and the prisoner tenders sufficient bail for his appearance 
helorc the magistrate, such bail is to be accepted ; or in failure thereof, as well as in all 
cases herein the examination of the prisoner tends to confirm the truth of tlie charge or 
information against him, he is to bo forwarded under custody to the magistrate, together 
with a written report of the enquiry, including such particulars as are necessary to enable 
the magistrate to form a just comprehension of the merits of the case. Reg. XX. 1817, 
sect. 20, cl. 2. 
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3552. The foregoing rule is not to be construed as authorizing the police officers to 
make the sooruthals and enquiries regarding character provided for in the next clause, except 
under the special orders of the magistrate. Reg. XX. 1817, sect. 20, cl, 3. 

3553. Whenever persons are apprehended on suspicion of bad liv elihood, or information 
of notorious character only, the magistrate is, with the least possible delay, to make such 
enquiry as appears necessary to ascertain the grounds and truth of sucli suspicion or informa- 
tion; and if the party suspected, or informed against, is able to give s ufli cion t ‘bail for his 
appearance during the magistrate's enquiry, he Is to be admitted to bail accordingly. C. 0. 
No. 81 of vol. 1. 

3554. Whenever a police officer rc'ccives instructions from a magistrate to make a local 
inejuiry and soonitlial, for the purpose of ascertaining the character of any person of bad fame 
or suspicious livelihood, llio darogali is to proceed liiiiiself, or is to depute the mohurir 
or jemadar of the tliana, to the village, in which the suspected person has iiceii known 
to reside ; and tlie darogali, mohurir, or jemadar, when not otherwise sjx'eially instructed 
by the magistrate, is to summon four or more of the principal inhabit. int'> (nut being fe- 
males) or of the middling ehissrs reading iii tlie village, and is to (piestion tlaan without 
oath respecting tlie pn'sent and former place of residence of the prisoner, Ins o.^ieral 
diaractcr, moans of subsistence, i)roperty in idouglis, land, cattle, and other goods and 
chattels ; ho is also to require them to state wlietUer the iiulividiial sus])eeled associates 
with persons of bad eluiractcr, robbers, or armed men; and, if so, the naims of such per- 
sons; whether he is fre([uently absent from his house or place of reshhaice at night, vvilliout 
sufficient cause; wliether liis expenses are in projiortion to or (’\c*eed liis means ; whether 
any person in the village boars the prisoner oninity ; and wh(‘thei the jaisonei was e\ei 
before apprehended; and, if so, on wdiat account. Reg. XX. 181/, sect. 20, cl, 4. 

3555. The soonitlial, containing the result of the empiiry above ilirect(Hl, is to lie signed 
l)y the persons assembled ; and, if tlie result of tlie eiKpiiry is favourable to the cliaracter of 
tlie prisoner, the darogali is only to forward his report, and to await the orders ol the ma- 
gistrate ; but, if unfavourable, a sufficient number of the subscribing w itiu'sses, not in any 
case exceeding four unless under tlie s})ecial orders of the magistrate*, are to he immediately 
required to execute recognizances to appear and give evidence in the fonjdaree court. 
Reg. XX. 1817, sect. 20, cl. 5. 

3556. Whenever a person of bad diaractcr is liberated from custody, or is redeased from 
jail after the exiilration of a specific sentence of imprisonment, and tlie magistrate is of opi- 
nion, with reference to the character of the prisoner, tliat his future conduct sliould be 
watched, such individual is to be sent to the tbana division, in wliich his liahitution is situated^ 
and is to bo released by the officers of the police in the presence of the munduls, patwaris, 
and other headmen and watchmen of the village to vvliich the person liberated belongs, 
who are to be enjoined to afford him all practicable aid in procuring an lioncst live- 
lihood ; but at the same time to keep a vigilant inspection over liis conduct and mode of 
living;* and to give timely information to the police officers of tlie jurisdiction, in the 
event of his being absent from his village at night without giving notice of his intention ; 
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or of his associating witli individuals of bad reputation ; or of his ceasing to labor or to 
obtain a livelihood by creditable means ; in all which cases they are to be held responsible, 
and liable to tlic penalty stated in the next clause, unless they give due information of tho 
circumstances to the tliana. Hcg. XX. 1817, sect. 20, cl. 0. 

3557. On the occasion of releasing a prisoner, under the provisions of the foregoing 
rules, tlio jKilice darogiili is to report to the magistrate the names of the munduls and other 
headmen of the village present at tho time of the jirisoner’s discharge ; and, if the person 
released be hereafter convicted of any criminal offence, and it be established that the head- 
men of the place neglected to furnish the information required by the preceding clause, they 
are to be liable to the payment of a fine not exceeding 100 rupees from each individual, 
commutable in default of payment to one month’s confinement in the civil jail. lieg. XX. 
1817, sect. 20, cl. 7. 

3558. Persons accused of robbery and murder, or of either of those crimes, under 
circumstances justifying a suspicion tliat the crimes Jiave been perpetrated by jiersons 
engaged in a systematic combination foi* such purposes, arc to be made over for trial to 
the officers of the thuggee department. C. O. No. 92 of vol. 3. L, P, 

SECTION II. 

OF SECURITY FOR GOOD BETIAVIOTJR. 

3559. Whenever the magistrates, under the authoi ity vested in them by the existing 
regulati{)ns, require security for tho good behaviour of* a prisoner, they are (in all cases 
in which they judg{^ it safe to do so) to provide in tludr order for the ri‘lease of the prisoner 
at the end of a definite })eriod not exceeding 12 months. Reg. VIIL 1818, sect. 8, cl. 1. 

3560. The period to be fixed for tlie responsibility of tho sureties, in such cases, is to 
correspond with the term limited by the magistrate’s order for the prisoner’s detention in the 
event of his not furnishing tho required security. Reg. IV. 1825, sect. 5. 

3561. It is not necessary for the session judge to revise the proceedings of the magis- 
trate in such cases, (»xeopt on petitions [of appeal | presented by the prisoners ; when lie is 
directed and empowered to call for the proceedings, and on his own authority to annul, mo- 
dify, or confirm, the orders of the magistrate,(tf) Reg. VIIL 1818, sect. 8, cl. 2. 

3562. When a case is brought before a judge by petition from a security prisoner, there 
is no discretion to enhance the period of detention. Const. No. 347. 

3563. The above provision is not to be construed into a prohibition to the judge to call 
for tlie proceedings, when no petition is presenteti to him : but he cannot revise such cases, 
except on ajipeal by the parties. Const. No. 460. C. O. No. 113 of vol. 3. See also paras. 
1849, and 1855. 

(a) It is to be remomberod that Act XXXI. 1841 has repealed those parts of the Bengal code, -which concern the 
powers and duties of the criminal courts in respect lo appeals and revision of sentences of a lower court by a 
liigher. The existing rules, therefore, regarding appeals and revision of sentences apply to cases of this nature ; and con - 
Bcquonily a prisoner, required to give security for good behaviour, must present his petition of appeal within one month 
from the date of tho magistrate’s order. 
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3564. In all other cases, in which the magistrate is of opinion, from the evidence to jrene- 
ral character adduced before him, that the prisoner is by habit a robber, burglar, or thief, or a 
vender or receiver of stolen property knowing the same to liave been stolen, of a character 
so desperate, dangerous, or irreclaimable, as to render his release without security, at the 
expiration of the limited period of 12 months above specified, hazardous to the community, 
the magistrate is to record his opinion to that effect with an order specifying the amount of 
security which should, in liis judgment, bo required from the prisoner, as well as tlie number 
of sureties, and the period for which the sureties should bo responsible for the prisoner’s good 
behaviour. Reg. VIII. 1818, sect. 9, cl. 1. 

3565. The whole pf the proceedings are then to be laid before the session judge, who, 
after examining them, and requiring any further evidence, wliich he judges necessary, is 
competent, from his own authority, to pass orders on the case, either confirming, modifying, 
or annulling the orders of the magistrate, as he judges proper and ec^ultablc. Reg. VIII. 
1818, sect. 9, cl. 2. 

3566. In such cases the magistrate should not sentence to the portion of time, which 
is within his competence, and seek tho orders of the session judge for an addition ; but 
should send up tho case at once to the sessions, wdth his opinion why the oiders of the 
sessions court arc required. When tlie magistrate passed sentence for one year, and referred 
llie case for two additional years, and the judge passed an order in accordance with the 
opinion of tlie magistrate, the court allowed the former order to stand, but reversed the 
latter as illegal. Reports Z. I\ 1856, part 2, pages 157 and 159. 

3567. Under tho above provision the proceedings in all case's of prisoners in confine- 
ment under requisition of security by a magistrate for their good behaviour, lor any period 
exceeding 12 months, must be laid before the session judge. Const. No. 517. 

3568. A commitment cannot bo made on a charge of being a bad cliaractci*. N. A. R. 
vol. 6, page 76. 

3569. In all such cases, if the session judge does not tliink it safe to direct the imme- 
diate discharge of the prisoner, he is. to fix a limited period for the provisional detention of 
the prisoner, in the event of liis not giving the security required from him; wliich period is 
never to exceed 3 years, except in tlie cases specified in the following section. Reg. VIII. 
1818, sect, 9, cl. 3, 

3570. When a magistrate has sentenced a person to imprlsoinnent in default of security, 
without providing that the case sliouhl he submitted to the session judge for sanction to his 
detention beyond one year, it is not competent to tho judge to enhance tho original sentence 
on the subsequent proposition of the magistrate. N. A. R. vol. 6, page 76. 

3571. Ill cases in which the session judge, (a) from the proceedings before him, considers 
the prisoner to be a notorious gang-robber (dacoit), or other notorious robber of whatever 

(a) The original text vests these powers in the judge of circuit. Constructions Nos. 771 and 828 declare that tho 
session judge is equally competent to exorcise thorn. Tho sudder court will also enforce these provisions if there is sufficient 
evidence on tho record. Reports Zr. P, 185<}, part 1, page 910. 
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however strong 
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denomination, belnf? of desperate or dangerous character, whom it would bo unsafe to set 
at liberty without substantial security for his future good behaviour, and who, therefore, in 
default of giving such security, should be confined indefinitely, in pursuance of sect* 9, 
Reg. VIII. 1808 [/. e. until tho required security is given to tlie satisfaction of the sessions 
court, upon the report of the magistrate, unless from tlie prisoner’s beliaviour during his 
confinement, or other circumstances, there appears to he sufficient ground of assurance to 
warrant liis discharge on a mochulka under the provision made for tliat purpose by sect. 11, 
Reg. LIIL 1803], ho is to declare and order the same accordingly. Reg. VIII. 1818, 
sect. 10, cl. 1. Reg. III. 1819, sect. 2. 

3572. In these cases, however, the session judge is nevertheless to fix the amount of 
the security to be required from the prisoner, and is to provide in liis order tliat, if tho 
jirisoncr is not able to furnish the security required within the period of 3 years from the 
date of such order, the prisoner in question is to be again brought up, on the expiration of 
the period of 3 years above specified, before the session judge ; whose duty it will be, after 
examining tho proceedings and making any furtlior enquiries he may judge necessary, to 
determine whether the prisoner shall then be released, or whether he shall be again remand- 
ed, either on the same terms as before, or on any modified terms favorable to the prisoner. 
Reg. VIII. 1818, sect. 10, cl. 2. 

3573. With a view to encourage respectable individuals to become sureties for prisoners 
of the description alluded to in tlie foregoing clauses of this section, the period for 
which the sureties arc to he responsible for the good behaviour of the individuals is, in all 
cases, to be limited to 3 years, subject however to the condition that tho sureties, at the 
expiration of tliat period, are to be bound to deliver up the individuals to tho magistrate. 
Reg. VIII. 1818, sect. 10, cl. 3. 

3574. Wlien individuals are surrendered by their sureties under the foregoing rule, the 
magistrate is to ascertain wliether tho former surety is Mulling again to become responsible 
for the future good behaviour of the prisoner, for a further period not exceeding 3 years; 
and in the event of tlio surety being willing to become again responsible for the conduct of 
the prisoner, the magistrate is to accept the security, and to release the prisoner on the same 
terms as before. Reg. VIII. 1818, sect. 10, cl. 4. 

3575. If the former surety declines to become again responsible for the prisoner, and the 
prisoner is unable to furnish any otlier sufficient security, the magistrate is to detain him in 
custody, and to cause him to bo brought before the session judge for such further orders^as 
he considers it proper to pass in the case. Reg. VIII. 1818, sect. 10, cl. 5. 

357 G. The criminal courts aro prohibited from requiring security for good behaviour 
from persons charged with, but not convicted of, a specific offence, on the grounds of strong 
suspicion of their having committed such oflFence, independently of any proof of notorious 
bad character. Reg. VIII. 1818, sect. 2, cl. 1. 

3577. The court held that a magistrate was not justified in demanding security from 
prisoners merely on the ground of their undoubted participation in a dacoity. If there is 
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proof of such participation, they should be committed ; if not, the bare suspicion of It would 
not warrant the demand of security. Reports L. P. 1855, part 2, page 852. 

3578. The foregoing rule is not to be construed to prevent the session judges, or the But it may boro- 
nizamut adawlut, from requiring security from prisoners, who are acquitted on the trial IlmnoVprl"oMr“f 
before those courts of the specific charge brought against them, provided such prisoners of notSriZIiy “bad 
appear, from the evidence on the proceedings, to be of notoriously bad or dangerous 
character. In cases of this description, the session judges, or the nizamut adawlut, are to 
issue such orders as they ludgo necessary under the rules contained in sections 9 and 10 of 
this regulation. Reg. VIII. 1818, sect. 2, cl. 2. 


or roccncrs : 


3579. When the session iu(I< 2 ;e acquitted a prisoner on the cliarce of forfrery, but Thc«;o pmuions 

. i n T 1 , V 1 1*1 are upplirahkMmly 

required from him security for good conduct on tlio ground that tlio evidence on the trial to habitual thio\es 
proved him to bo a known bad character ; the court held that the provisions of Reg. VIII. 

1818 are applicable to such persons only as are sliown to be habitual participators in 
robbery or theft or the sale or receipt of stolen property. Reports i. P. 1854, part 1, 
page 311. 


3580. A session judge required security from a prisoner, wliom he acquitted of dacoity, i,pTppir«?to*thr” 

as a dangerous character and notorious former of raims of dacoits bciiur iu the habit of gangaof 

. ... ... docoils. 

getting men to commit dacoitics with the intention of informing against them. The court 
lield that this did not amount to proof of notoriously bad or dangerous character within 
the meaning of the regulation, and cancelled the order requiring security, informing the 
judge that he could of course direct further enquiry to be made by the magistrate in 
respect to the prisoner’s general character and means of livelihood ; and pass sucli fresh 
order as ho might deem just and projicr upon consideration of the evidence which might 
bo recorded by the magistrate. N. A. R. vol. 6, page 262. 

3581. When a session judge thinks it proper to act under the preceding clause, ho Tho judge must 

V , . . . .i ^ . f, , , . 1 « 1 . tho uccused 

ouglit to give prisoners the opportunity ol summoning the witnesses, whom tliey may dcsiro opportunity to caU 
to liave heard on tho subject of their character and livelihood ; and ought not to pass orders dofLu^?**^ 
till after full consideration of the statements of sucli witnesses. And it is not enough to 
record that tliere is sufficient evidence of bad cliaracter on the proceedings ; but tho par- 
ticular statements or parts of tho evidence, from which this conclusion is drawn, ought to 
be distinctly referred to in the session judge’s order. N. A. R, vol. 6, page 154. 


3582. The session judge is competent to direct an investigation to be made into the Session judgo 

character of a prisoner, acquitted of tho specific charge on which he has been tried, as a 
preliminary to tho call for security. Const. No. 1180. character. 

3583. -It is not competent to a magistrate, or to a court of sessions, to add a demand Security cannot 
of security to a specific sentence passed on a prisoner by themselves ; nor can tho session dhio^!^ to a specific 
judge require security from a prisoner, to wliom a specific punisliment has been adjudged on 

a regular trial by a magistrate. 0. O. No. 250 of vol. 1. Const. No. 1195. 


3584. Whenever a magistrate or joint magistrate sees grounds for detaining in confine- 
ment, under requisition of security for good behaviour, a prisoner acquitted and ordered to be wUhosto detaia on 
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Rule for fixing 
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discharged by a court of sessions, he is required immediately to certify the same, together 
with a copy of Lis proceedings, for the information of the session judge. C. O. No. 201 
of vol. 1. 

3585. A session judge proposed to interdict the magistrate from enquiring into tho 
characters of persons acquitted at tlie sessions, except upon now grounds totally irrespective 
of tlioso on which they had been committed to the sessions. But tho court held that it was 
not competent to them to issue any sucli general restrictive directions. A magistrate must 
be allowed to act on the discretion vested in him by the law ; and control over his orders in 
regard to security, which must be issued upon further evidence tlian is before the session 
judge on a trial, can bo exercised by the session court only when they are appealed against. 
It is for prisoners to appeal against tho orders for their detention on security in regular course. 
In such cases the prisoners must be allowed the option of giving bail i)cnding the enquiries into 
their means of livelihood and character ; but a magistrate may always, and might often 
with groat propriety, send a j)risoncr, unable to give bail, under a guard to be present at tlio 
enquiry in tho inofussil, and to suggest evidence to be summoned on his own part. Letter 
N. A. No. 032, July 8, 1851. 

3586. The confinement of an individual in jail, on a requisition of security for good 
conduct, without proof of recent civeumstanees warranting the imjmtation of dishonest 
livelihood at tho time of apprehension, is a manifest act of injustice. The session judge is 
particularly required to report any deviation from these orders. C. 0. Nos. 9 and 20 
of vol. 2. 

3587. As a general rule previous convictions should not be considered in judging of a 
person’s character. 0. O. Sup. Fol. X. P. No. 5 of 1847. 

3588. In every instance, in which security for good beliaviour is required, whether by 
the magistrates, the courts of sessions, or tho nizamut adawlut, the amount of the security, 
tho number of sureties (to be fixed at the discretion of the magistrate or of the court 
requiring tho security), and tho period of time for which the sureties arc to be responsible for 
the good conduct of the prisoner, are to bo fixed and determined. Reg. VIII. 1818, sect. 3. 

3589. The period of time, during which such prisoners maybe made liable to detention 
in custody, on failure to furnish the security required from tlicm, is to be specifically fixed in 
every instance, except in those cases, in which the prisoner appears to be a notorious robber, 
of a character so dangerous as to render his release, without security, evidently unsafe and 
objectionable. Reg. VIII. 1818, sect. 4. 

3590. Adverting to the large number of persons detained by a magistrate merely on 
suspicion of being bad characters, without any direct evidence to the fact, and in some cases 
merely because they had been before apprehended or convicted of specific offences, the 
nizamut adawlut required magistrates to exercise tho powers vested in them by the above 
provisions wnth duo caution and discretion. 0. O. No. 245 of vol. 1. 

3591. Magistrates are to limit their requisitions of security for good behaviour to such 
sums, as it may appear equitable to recover in the event of the conditions of the engagement 
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not; being performed ; and they are to be careful in ascertaining, that the sureties accepted 
are sufficiently responsiblo to make good the amount eventually demandable from them. 
C. O. No. 70 of vol. 1. 

3592. Distance, or residence in another district, forms no ground for the rejection of 
the security of a person tendered by a prisoner under orders to give security for good 
conduct. Const. No. ‘920. 

3593. To put a stop to the practice of persons, for a pecuniary consideration, making 
themselves answerable for tlie conduct of men of bad character, over wliom they have no 
influence, in the expectation that wliatever may be the future conduct of those for whom 
they are responsible, their security will be regarded as nominal and not put into execution, 
— it is directed that whenever a person, wlio has given security for liis good behaviour, 
is convicted of a serious criminal ottence, and has not been delivered up by his surety, 
the latter is to be called upon to show cause why tlie penalty, to Avliicli lie is liable by liis 
engagement, should not bo enforced ; and that, unless satisfactory reason is assigned against 
enforcing the security bond, in whole or in part, it is to be enforced by the magistrate. 
Magistrates are to make known the above rule to all persons, who otl'er themstdves as sure- 
ties for the conduct and appearance of men of suspicions character in their respectho jurisdic- 
tions. C. O. No. 70 of vol. 1. Const. No. 734. 

3594. All muchalkas and security-bonds, which by force of any Act or regulation may 
be taken by criminal courts of the East India Company, or by magistrates or joint-magistrates, 
for keeping the peace or for good behaviour, may bo enforced in the manner prescribed by 
sections 8 and 9 of this Act {See paras. 3847 and 3848). Act V. 1848, sect. 1 1. 

3595. Individuals, who become sureties for the good behaviour of prisoners, may at all 
times obtain a discharge from their future responsibility by delivering up, or causing to be 
delivered up, the persons for whom they liave become responsible to the proper magistrate 
or police officer ; and they are not to be made responsible for the amount of the security- 
bond, in cases in which they give timely information to the magistrate, that the individuals, 
for whom they have become sureties, have taken to bad courses, and use every exertion in 
their power to the satisfaction of the magistrate for the apprehension and surrender of such 
individuals. Reg. VIII. 1818, sect. 7. 

3596. In cases wherein it is necessary to enforce a penalty-bond entered into by a surety 
for good behaviour, and it appears that the surety is dead, the magistrate, in enforcing the 
engagement as directed above, is to proceed against the heirs and executors of the surety 
to the extent of any property belonging to the deceased, wdiich has come to their hands. 
Under this rule, the magistrate should be careful that the penal engagement, entered into by 
a surety, specifies the responsibility, to which his heirs and executors are liable in the event 
of his demise. But in all cases when the surety dies, his representative has the option of 
obtaining a discharge by delivering up the party engaged for, as provided abovo with res- 
pect to the surety himself. In carrying the abovo instructions into effect, when he docs not 
receive any special orders from the session judge ortbenizamut adawlut, the magistrate is 
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708 


OF PEASONS OF BAD CHABACTER, 


security persons 
acquitted at the 
sesHious. 


live magistrate 
nmy always exer- 
cise his discretion 
in such cases. 


Smirity not to 
1)1* r< (jiurud without 
proof oi recent bad 
livelihood. 


Previous convic- 
tion*. no raimo for 
requiring security. 

What pnrtiruhirs 
nre to be fixed in 
the order requiring 
‘•1 curify. 


period of deteii- 
tinn in dtiuult of 
^(•euntv to bespe- 
cifuall} lixcd. 


Mnpi'^trnte to 
nao caution and 
discretion in re- 
quiring security. 


Rule for fixing 
amount of security. 


discharged by a court of sessions, he is required immediately to certify the same, together 
with a copy of his proceedings, for the information of tlie session judge. C. O. No. 201 
of vol. 1. 

3585. A session judge proposed to interdict the magistrate from enquiring into the 
characters of persons acquitted at the sessions, except upon now grounds totally irrespective 
of those on which they had been committed to the sessions. But the court hold that it was 
not competent to them to issue any such general restrictive directions. A magistrate must 
be allowed to act on the discretion vested in him by the law ; and control over his orders in 
regard to security, which must be issued upon further evidence than is before the session 
judge on a trial, can be exercised by the session court only when they are appealed against. 
It is for prisoners to appeal against the orders for tlicir detention on security in regular course. 
In such cases the prisoners must bo allowed the option ol'giving bail pending the enquiries into 
their means of livelihood and cliaractcr ; but a magistrate may always, and miglit often 
with great propriety, send a prisoner, unable to give bail, under a guard to be present at tlie 
enquiry in tlie inofussil, and to suggest evidence to be summoned on his own part. Letter 
N. A. No. G32, July 8, 1851. 

3586. The confinement of an individual in jail, on a requisition of security for good 
conduct, without proof of recent circumstances warranting the imputation of dishonest 
liveliliood at the time of apjirchcnsion, is a manifest act of injustice. The session judge is 
particularly required to report any deviation from these orders. C. 0. Nos. 9 and 26 
of vol. 2. 

3587. As a general rule previous convictions should not bo considered in judging of a 
person’s cliaractcr. 0. O. Sup. Pol. X. P, No. 5 of ]847. 

3588. In every instance, in which security for good bcdiaviour is required, whether by 
the magistrates, the courts of sessions, or tlie nizamut adawliit, the amount of the security, 
the number of sureties (to bo fixed at the discretion of the magistrate or of the court 
requiring the security), and the period of time for which the sureties arc to be responsible for 
the good conduct of the prisoner, are to be fixed and dotermlncd. lleg. VIII. 1818, sect. 3. 

3589. The period of time, during which such prisoners maybe made liable to detention 
in custody, on failure to furnish the security required from them, is to be specifically fixed in 
every instance, except in those cases, in which the prisoner appears to be a notorious robber, 
of a character so dangerous as to render Ills release, without security, evidently unsafe and 
objectionable. Reg. VIII. 1818, sect. 4. 

3590. Adverting to the largo number of persons detained by a magistrate merely on 
suspicion of being bad characters, without any direct evidence to the fact, and in some cases 
merely because they had been before apprehended or convicted of specific offences, the 
nizamut adawlut required magistrates to exercise the powers vested in them by the above 
provisions with due caution and discretion. C. O. No. 245 of vol. 1. 

3591. Magistrates are to limit their requisitions of security for good behaviour to such 
sums, as it may appear equitable to recover in the event of the conditions of the engagement 
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nol; being performed ; and they are to be careful in ascertaining, that the sureties accepted 
are sufficiently responsible to make good the amount eventually demandable from them. 
0. O. No. 70 of vol. 1. 

3592. Distance, or residence in another district, forms no ground for the rejection of 
the security of a person tendered by a prisoner under orders to give security for good 
conduct. Const. No. '920. 

3593. To put a stop to the practice of persons, for a pecuniary consideration, making 
themselves answerable for tlie conduct of men of bad character, over whom they have no 
influence, in the expectation tliat wliatever may be the fiituro conduct of those for whom 
they are responsible, their security will be regarded as nominal and not put into execution, 
— it is directed that whenever a person, who has given security for liis good behaviour, 
is convicted of a serious criminal offence, and has not been delivered up by his surety, 
the latter is to be called upon to show cause why the penalty, to which lie is liable by his 
engagement, should not bo enforced ; and that, unless satisfactory reason is assigned against 
enforcing the security bond, in whole or in part, it is to be enforced by the magistrate. 
Magistrates are to make known the above rule to all persons, who offer themselves as sure- 
ties for the conduct and appearance of men of suspicious character in their respective jurisdic- 
tions. 0. O. No. 70 of vol. 1. Const. No. 734. 

3594. All muchalkas and security-bonds, which by force of any Act or regulation may 
be taken by criminal courts of the East India Company, or by magistrates or joint-magistrates, 
for keeping the peace or for good behaviour, may bo enforced in tlie manner prescribed by 
sections 8 and 9 of this Act (6Ve vo.ras, 3847 and 3848). Act V, 1848, sect. 1 1. 

3595. Individuals, who become sureties for tlie good behaviour of prisoners, may at all 
limes obtain a discharge from their future I’csponsibility by delivering up, or causing to be 
delivered up, the persons for whom they have become responsible to the proper magistrate 
or police officer : and they are not to be made responsible for tlie amount of the security- 
bond, in cases in which they give timely information to the magistrate, that the individuals, 
for whom they have become sureties, have taken to bad courses, and use every exertion in 
their power to the satisfaction of the magistrate for the apprehension and surrender of such 
individuals. Reg. VIIL 1818, sect. 7. 

3596. In cases wherein it is necessary to enforce a penalty-bond entered into by a surety 
for good behaviour, and it appears that the surety is dead, the magistrate, in enforcing the 
engagement as directed above, is to proceed against the heirs and executors of the surety 
to the extent of any property belonging to the deceased, which has come to their hands. 
Under this rule, the magistrate should be careful that the penal engagement, entered into by 
a surety, specifies the responsibility, to which his heirs and executors are liable in the event 
of his demise. But in all cases when the surety dies, his representative has the option of 
obtaining a discharge by delivering up the party engaged for, as provided above with res- 
pect to the surety himself. In carrying the above instructions into effect, when he does not 
receive any special orders from the session judge or the nizamut adawlut, the magistrate is 
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authorized to exercise his discretion in not enforcing the penalty, either wholly or partially, 
when the circumstances of the case appear to call for indulgence, or any equitable reason 
exists for dispensing with the penalty. C. 0. No. 74 of vol. 1. 

3597. The magistrates are empowered at all times to exercise their discretion in releas- 
ing, without reference to any other authority, prisoners confined under requisition of security 
for their good behaviour, whether by their own orders, or by those of any other person dis- 
charging the functions of a magistrate; provided the magistrates are of opinion, from 
whatever cause, that such prisoners can be released without hazard to the community. 
Reg. VIIL 1818, sect. 5, cl. 1. 

3598. In cases in which a magistrate is of opinion, for whatever reason, that any prison- 
er confined under requisition of security for good behaviour, by order of the sessions court 
or nizamut adawlut, can be safely released without such security, the magistrate is to make 
an immediate report of the case, with his sentiments, for the orders of the court, which has re- 
quired the prisoner to furnish security previously to his release. Keg. VIIL 1818, sect. 5, cl. 2. 

3599. In all cases of such reports being made by the magistrate to the sessions court, 
the judge is to call the prisoner before him, and to examine the proceedings held upon his 
trial, as far as is necessary to ascertain the grounds on wliich the prisoner was required to 
find security ; after which, and duly considering the circumstances stated in the magistrate’s 
report, if he concurs with tlie latter in opinion tliat the prisoner ought to be released on 
his niuchalka without security, ho is to direct the same accordingly. Keg. LIII. 1803, 
sect. 1 1, cl. 2. 

3600. In the exercise of this discretion, the magistrates and session judges are of course 
to give due consideration to the general character of the prisoner as far as ascertainable, and 
the consequent risk to be apprehended from his being released without security for his 
future good conduct. Reg. LIII. 1803, sect. 11, cl. 3. 

3601. In making such reports the magistrate is to specify — 

1. the name and designation of the prisoner; 

2. the sessions at which he was brought to trial ; 

3. his number in the calendar ; 

4. the crime with which he was charged ; 

5. tlie date of the warrant or order requiring him to give security; 

6. the ground on which the magistrate proposes his discharge without security 
oil tlie execution of a muchalka. 

C. 0. No. 100 of vol. 1. 

3602. An assistant, vested with the special powers described in sect 2, Reg. III. 1821, 
is not competent to require security for good behaviour from a prisoner^ sent in by a darogah 
under isect. 20, Reg. XX. 1817, or to commence an enquiry into the character of a prisoner 
made over to him for trial on a specific charge. Should he, in any trial referred to him by 
tlie magistrate, conceive it advisable to require security from a prisoner, not convicted of the 
crime charged, he must report to the magistrate to that effect. Const. No. 548, 
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not being performed ; and they are to be careful in ascertaining, that the sureties accepted 
are sufficiently responsible to make good the amount eventually demandable from them, 
C. O, No. 70 of vol. 1. 

3592. Distance, or residence in another district, forms no ground for the rejection of 
the security of a person tendered by a prisoner under orders to give security for good 
conduct. Const. No. 920. 

3593. To put a stop to the practico of persons, for a pecuniary consideration, making 
themselves answerable for the conduct of men of bad character, over whom they have no 
influence, in tho expectation that whatever may be the future conduct of those for whom 
they arc responsible, their security will be regarded as nominal and not put into execution, 
— ^it is directed that whenever a person, who lias given security for his good behaviour, 
is convicted of a serious criminal offence, and has not been delivered up by his suret}’', 
the latter is to be called upon to show cause why tlie penalty, to which he is liable by his 
engagement, should not bo enforced ; and that, unless satisfactory reason is assigned against 
enforcing the security bond, in whole or in part, it is to be enforced by the magistrate. 
Magistrates are to make known the above rule to all persons, who oiler themselves as sure- 
ties for the conduct and appearance of men of suspicious character in their respective jurisdic- 
tions. C. O. No. 70 of vol. 1. Const. No. 734. 

3594. All muchalkas and security-bonds, which by force of any Act or regulation may 
be taken by criminal courts of the East India Company, or by magistrates or joint-magistrates, 
for keeping the peace or for good behaviour, may bo enforced in flic manner prescribed by 
sections 8 and 9 of this Act {See paras. 3847 and 3848). Act V. 1848, sect. 11. 

3595. Individuals, who become sureties for the good behaviour of prisoners, may at all 
times obtain a discharge from their future responsibility by delivering up, or causing to be 
delivered up, the persons for whom they have become responsible to tho proper magistrate 
or police officer : and they are not to be made responsible for the amount of tlie security- 
bond, in cases in which they give timely information to the magistrate, that the individuals, 
for whom they have become sureties, have taken to bad courses, and use every exertion in 
their power to the satisfaction of the magistrate for the apprehension and surrender of such 
individuals. Reg. VIII. 1818, sect. 7. 

3596. In cases wherein it is necessary to enforce a penalty-bond entered into by a surety 
for good behaviour, and it appears that the surety is dead, the magistrate, in enforcii^ the 
engagement as directed above, is to proceed against the heirs and executors of tho diB^jj^ty 
to the extent of any property belonging to tlie deceased, wiiich has come to their hands. 
Under this rule, the magistrate should be careful that the penal engagement, entered into by 
a surety, specifies the responsibility, to which his heirs and executors are liable in the event 
of his demise. But in all cases when the surety dies, his representative has the option of 
obtaining a discharge by delivering up tho party engaged for, as provided above with res- 
pect to the surety himself. In carrying the above instructions into effect, when he does not 
receive any special orders from the session judge or the nizamut adawlut, the magistrate is 


sureties to bo ro» 
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Magistrate may 
I’olease persons con- 
ftnptl by magistrate 
in default of iecu» 
rityj 


but he is lo report 
the if srrunlv 
has beoii required 
by a higher court. 


Judge how to 
procec «] 01) rcceiv - 
mg buch report. 


Circumatanres to 
bo coubiderf'cl by 
magistrato and 
judge in tho cxcr- 
< ibp of such discrc* 
tioii. 


Mode of report 
to be made by ina- 
gntrate in such 
ruses. 


Assistant, vested 
with special powers, 
is not competent to 
require security for 
good behaviour. 


authorized to exorcise liis discretion in not enforcing the penalty, either wholly or partially, 
when the circumstances of tho case appear to call for indulgence, or any equitable reason 
exists for dispensing with the penalty. C. 0. No. 74 of vol. L 

3,G97. The magistrates are empowered at all times to exercise their discretion in releas- 
ing, witliout reference to any other authority, prisoners confined under requisition of security 
for tlieir good behaviour, whether by their own orders, or by those of any other person dis- 
cliarging the functions of a magistrate; provided the magistrates are of opinion, from 
wliatever cause, that such prisoners can be released without liazard to the community. 
Keg. VIII. 1818, sect. 5, cl. 1. 

3598. In cases in which a magistrate is of opinion, for whatever reason, that any prison- 
er confined under requisition of security for good behaviour, by order of the sessions court 
or nizamut adawlut, can bo safely released without such security, the magistrate is to make 
an immediate report of the case, with his sentiments, for the orders of the court, which has re- 
quired the prisoner to furnish security previously to his release. Reg. VJII. 1818, sect. 5, cl. 2. 

3599. Ill all cases of sucli reports being made by the magistrate to the sessions court, 
tho judge is to call tlie prisoner before him, and to examine the proceedings held upon his 
trial, as far as is necessary to ascertain che grounds on which the prisoner was required to 
find security ; after which, and duly considering the circumstances stated in the magistrate’s 
report, if he concurs with the latter in opinion that the prisoner ought to be released on 
Jus miichalka without security, he is to direct the same accordingly. Reg. LIII. 1803, 
sect. 11, cl. 2. 

3600. In the exorcise of this discretion, the magistrates and session judges are of course 
to give due consideration to tho general character of the prisoner as far as ascertainable, and 
the consequent risk to bo ap})rehendcd from his being released without security for his 
future good conduct, Reg. LIII. 1803, sect. 11, cl. 3, 

3601. In making such reports the magistrate is to specify — 

1. the name and designation of the prisoner; 

2. the sessions at which he was brought to trial ; 

3. his number in tho calendar ; 

4. the crime with which he was charged ; 

5. the date of the warrant or order requiring him to give security ; 

6. the ground on which the magistrate proposes his discharge without security 
oil tho execution of a muchalka. 

C. O. No. 100 of vol. 1. 

3602. An assistant, vested with the special powers described in sect 2, Reg. III. 1821, 
is not competent to require security for good behaviour from a prisoner sent in by a darogah 
under sect 20, Reg. XX. 1817, or to commence an enquiry into the character of a prisoner 
made over to him for trial on a specific charge. Should he, in any trial referred to him by 
the magistrate, conceive it advisable to require security from a prisoner, not convicted of the 
crime charged, he must report to the magistrate to that eiBfect Const. No. 548. 
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circumstances under which they have been detained, or in cases of an emergent nature 
are to forward such individuals to the magistrate. Reg. III. 1821, sect 7, cl. 2. 

3612. If a darogab of police, acting under the discretion vested in him by the pre- 
ceding clause, does not see sufficient cause, after the examination of the persons suspected, 
to send them to the magistrate, or to detain them until the orders of the magistrate are 
received, but nevertheless entertains suspicions of their real character and intentions, he 
is to depute one or more police officers to watch their proceedings in passing through his 
jurisdiction, and is to notify the same to the adjoining police division in order that the 
same precautions may be adopted and followed up. Reg. III. 1821, sect. 7, cl. 3. 

3613. If adarogah of police forwards to the magistrate any persons travelling through, 
or assembling in, his division under suspicious circumstances, the magistrate, having 
duly enquired into the grounds of their arrest, is either to release them ; or to adopt 
the precautionary measures directed in the preceding clause ; or, if tliey appear to be 
travelling without any reasonable object, and to be inhabitants of a remote district, or 
subjects of a foreign state, he is to compel them to return, under a suitalde guard, from 
station to station, to the district or territory from which they appear to have proceeded. 
Reg. III. 1821, sect 7, cl. 4. 

3614. In enforcing the provisions contained in the preceding rules, the darogah and 
otlier officers of police, and the village watchmen, are to be careful not to confound 
strangers coming from the adjacent districts or countries for the evident purpose of culti- 
vating land, or exercising their several professions, with vagrants or other suspected persons. 
On the contrary, the darogahs arc to affiord all due and reasonable encouragement to persons 
coming of their own accord into their respective limits, who arc desirous of settling therein 
from such industrious motives : the police officers are nevertheless to keep a watchful 
eye over such persons so long as it appears necessary ; and the darogahs are invariably 
to report to the magistrate every instance, that comes to their knowledge, of an acces- 
sion of this nature to the population of their respective divisions. Reg. XX. 1817, sect. 20, 
cl. la. 

3615. In any cases in which the police officers do not act in accordance with the 
rules contained in this section, and bodies of suspicious characters may be ascertain- 
ed to have entered these provinces, or moved about their jurisdictions without their 
noticing them, they will be liable to severe punishment. C. 0. Sup. Pol. L. P. No. 8 of 
1845. 
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SECTION IV. 


OF IMMIGRANTS CREATING DISTURBANCES IN THEIR PARENT COUNTRIES. 


Governmentmny 3616. Whenevcrtho governor general in council, upon due investigation, is satisfied that 
Trent- the emigrants from any state, (a) who have sought an asylum in the British territories, or 
^ 'countrie”7rom the descendants of any such emigrants, have abused the protection afforded to them 
hove attempts to cxcito disturbances in the state from which they or their ancestors have 
emigrated, it is competent to the governor general in council to order the removal of those 
persons to such other part or parts of tho country, as is judged most convenient for their 
future residence. In like manner it is competent to the governor general in council to order 


such removal, whenever ho has grounds to be satisfied that tho residence of any body of 
aliens, or their descendants, in the vicinity of the frontier of tlie country from which they 
or their ancestors have emigrated, is likely to cause any serious misunderstanding between 
that state and the British goverumenL Reg. XI. 1812, sect. 2. 


iiuicsforthedis- 3617. Whenever any body of emigrants, or any individuals belonging to such body, 
porty of such are ordered to be removed from tho part of tho country, in which they have been csta- 

KrovedL*^”''**'’ blished, they are to be allowed to dispose of any property, which they have acquired, in 
such manner as they judge proper ; provided however that, if nevertheless they retain tho 
right to any real property at the period of their actual removal, it is competent to the gover- 
nor general in council to order such property to be sold by public auction under the super- 
intendence of tho collector of the district. In that case the nett proceeds of tho sale are 
to be duly paid to the person or persons to whom the said property belonged. Reg. XI. 
1812, sect. 3. 


Government may 
order buch persons 
committing such 
offeuccH to be con* 
fined for such time 
as IS deemed 
necessary. 


3618. In cases in which tho governor general in council is satisfied, on due inquiry and 
mature deliberation, that either the preservation of the tranquillity of tho British territories 
or of the dominions of the allies of the British government, or the maintenance df tho 
relations of amity subsisting between the British government and other states, requires that 


(a) The preamble, which sufficiently explains tho reasons for the enactment of these provisions, is as follows : 

Whereas considerable bodies of persons, being natives of Arracan, and ordinarily denominated Mugs, have from time to 
time emigrated from that country, and established tbomsolvos in that part of the district of Chittagong, which lies contiguous 
to tho Arracan frontier ; and whereas numbers of those persons, or of their descendants, abusing the protection which had 
been afforded to them in the British territories, have excited disturbances and oven levied war in the country of Arracan 
against tho government of Ava, of which state Arracan is now a dependency, and have conducted themselves in a manner 
manifestly tending to disturb the relations of amity, which subsist between the British government and the government of 
Ava ; and whereas it is in consequence necessary that the governor general in council should possess legal powers to remove 
the said bodies of emigrants and their descendants from the frontier of the territory of Arracan, or any other bodies of aliens 
or their descendants from the vicinity of the country, from which they may have emigrated, and likewise to detain in con- 
finement any of those persons, or any other individuals being natives of foreign countries or their descendants, for offences of 
the above nature actuidly committed by them in the territories of tho state from which they may have emigrated ; and whereas 
it is necessary to make provisions for the trial of persons committing or aiding in the commission of the said offences ; &c«’* 
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any of the leaders or other persons of the above description, who have conunitted the offences 
mentioned in sect. 2 of this regulation, should be placed and detained under restramt, it is 
competent to the governor general in council to order any such persons, having committed 
any of the said offences, but not otherwise, to be apprehended and committed to confinement 
at such place and under the custody of such public officer, and detained in confinement for 
such time, as is deemed by the governor general in council necessary for the public good. 

Keg. XL 1812, sect 4. 

3619. Any persons of the above description, or their descendants, who, while living Such per«;onH 

, . . ,.-ii 1 . committinp such 

under the protection of the British government, enter tiie country from which they or their offeQCP^ haWe to 

ancestors have emigrated, or any foreign country, and excite or attempt to excite disturb- 

ances in the said countries, are liable to bo brought to trial for that offence before the 

sessions court, and if convicted are to be sentenced to suffer imprisonment for the period of 

7 years. Reg. XI. 1812, sect 5, cl. 1. 

3620. Any persons, whether native British subjects, or aliens, who furnish emigrants Persons assisting 

from foreign countries with any assistance, either of men, money, or arms, in prosecution commit such^^offen^ 
of their attempts to excite disturbances in the country, from which they have emigrated, or ^ 

in any other country, or otherwise aid such aliens in the prosecution of their criminal design, 

are liable to be brought to trial for that offence before tli« sessions court, and if convicted are 

to be sentenced to suffer imprisonment for the term of 7 years ; provided liowever that, if such cases to bo 

the session judge, by whom the case is tried, is of opinion that the punislimcnt, established Ration liLomut 

by this and the preceding clause, should in any instance be mitigated, he is to submit the 

proceedings held on the trial to the nizamut adawlut, who will recommend to tlie governor 

general in council such alleviation of the prescribed punishment, as they judge proper : 

provided moreover that no sentence or order, which is passed on the trial of any persons 
* , , . . . , 111 Government may 

under the provisions of this regulation, is competent or is to be construed to preclude the in aii cases order 

governor general in council from the exercise of the power vested in the government by ^ 

section 4. Reg. XL 1812, sect. 5, cl. 2, 


CHAPTER II. 

OF OFFENCES AGAINST THE PUBLIC PEACE. 


SECTION L 
OP STATE OFFENCES. 

3621. All persons owing allegiance to the British government who, after the passing of BfUrHH ff Tir 
this Act, shall rebel, or wage war against the Queen or the government of the East India 
Company, or shall attempt to wage such war, or shall instigate or abet any such rebelh'on or 
the wa^g of such war, or shall conspire so to rebel or wage war, shall be liable, upon meat. 
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conviction, to tho punishment of death, or to the punishment of transportation for life, or of 
imprisonment with hard labor for any term not exceeding fourteen years ; and shall also 
forfeit all their property and effects of every description. Act XI. 1857, sect 1. 

Puntahment for 3622. All persons who shall knowingly harbour or conceal any person who shall have 
^ag'^Dden!‘~ been guilty of any of the offences mentioned in the preceding section shall be liable to 
imprisonment, with or without hard labor, for any term not exceeding seven years, and shall 
also be liable to fine. Act XL 1857, sect 2. 


Executive po- 
verument may 
issue a cnmmistinu 
for the trial of 
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with certain offen- 
ces in any pro- 
claimed district. 


Court may be 
held in any part of 
the district. 


3623. Whenever tho executive government of any presidency or place within the said 
territories shall proclaim, that any district subject to its government is or has been in a state 
of rebellion, it shall bo lawful for such government to issue a commission for the trial of all 
persons who shall be charged with having committed within such district, after a day to be 
specified in the commission, any of the crimes mentioned in tho preceding sections, or any 
other crime against the state, or murder, arson, robbery, or other heinous crime against 
person or property. Act XL 1857, sect. 3. cl. 1. 

3624. The commissioner or commissioners authorized by any such commission may hold 
a court in any part of the said district mentioned in the commission, and may there try 
any person for any of tho said crimes committed within any part thereof; it being tho 
intention of this Act, that tho district mentioned in the commission shall, for the purpose of 
trial and punishment of any of the said offences, be deemed one district. Act XI. 1857, 
sect. 3, cl. 2. 


Goveramontmay 3625. It shall be lawful for tho cxcciiti VO government, by such commission, to direct 
iu 111 ^ 0 ^ 1 **°^^” court held under the commission shall havo power, without the attendance or fntwa 

of a law officer, or the assistance of assessors, to pass upon every person convicted before 
the court of any of tho aforesaid crimes any sentence warranted by law for such crime ; and 
that the judgment of such court shall be final and conclusive; and that tho said court shall 
not be subordinate to the sudder court. Act XL 1857, sect. 4. 


Mapistrate may 
commit persons for 
trial bi fore a court 
held under this 
Act. 


Act not to apply 
to British-bom 
subjects or their 
children . 


3626. If a commission be issued under the authority of this Act, any magistrate within 
the district, which is described in the commission, may commit persons charged with any of 
the aforesaid crimes within such district for trial befox’o a court to be held under this Act 
Act XL 1857, sect 5. 

3627. Nothing in this Act shall extend to the trial or punishment of any of Her Majesty’s 
natural-born subjects born in Europe, or of the children of such subjects. Act XL 1857, 
sect. 6. 


Govommemt may ^628. Whenever the executive government shall deem it necessary for the public safety, 
prohib5hJg“the‘'*' lawful for such government to declare, by proclamation, that from and after a 

wy named therein, it shall not be lawful for any person, or for any specified class of 

district. persons, to carry or have in their possession any arms or instruments used for warlike pur- 

poses, or any specified description of arms or instruments aforesaid, within any district 
mentioned in the proclamation. Act XL 1857, sect. 7. 

lawftd^Sse^nof named in the proclamation, whoever shall carry, or have in his 

arms, Sic. possession, any arms or other such instrument as aforesaid contrary to the proclamatioD 
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shall be liable, on conviction before a magistrate, to a fine not exceeding fifty rupees, or to 
imprisonment for a period not exceeding six months ; and the arms or other such instrument 
as aforesaid shall be confiscated. Act XL 1857, sect. 8. 

3630. It shall be lawful for a magistrate, by warrant, to cause search to be made in 
any house or other place in which there may be reasonable grounds for suspecting 
that any arms or other such instrument as aforesaid, kept contrary to the proclamation, may 
be found ; and any such arms or instrument may be seized and confiscated. Act XI. 1857, 
sect 9. 

3631. Nothing in sections 7,8, and 9 of this Act shall extend to any person who may 
be exempted by the authority of the executive government from the prohibition contained 
in such proclamation. Act XI. 1857, sect. 10. 

3632. The word magistrate” in this Act shall include any person lawfully exercising 
the powers of a magistrate, and any assistant to a magistrate or deputy magistrate specially 
authorized by the executive government to exercise the powers vested in a magistrate by 
this Act Act XL 1857, sect 11. 

3633. Every officer and soldier or other person subject to the articles of war for 
tlie native army, who shall bo convicted of mutiny, shall forfeit all his property of every 
description. Act XXV. 1857, sect. 1. 

3634. If any person who shall have committed treason cr any offence for which, by 
this Act, or Act XL 1857, or Act XIV. 1857, or Act XVI. 1857, bis property is 
declared to be forfeited, shall have been killed, or shall have died, or sliall have escaped out of 
the territories of the British government, before ho shall have been convicted of the offence, 
or cannot after diligent search be found ; any court or other authority which might have 
tried such offender, if he could liave been brought to trial, shall, upon the application of 
the magistrate or other officer authorized by government to make such application, hold 
an enquiry, and on proof that the person charged with having committed the offence was 
guilty thereof, and that he is dead, or has escaped out of the territories of the British 
government, or cannot after diligent search bo found, shall adjudge that all the property of 
such offender shall be forfeited to government. Act XXV. 1857, sect. 2. 

3635. The forfeiture, whether upon conviction of such an offence as aforesaid or upon 
an adjudication of forfeiture under this Act, shall extend to all property and effects of or 
to which the offender shall have been possessed or entitled, either at the time of committing 
the offence, or at the time of the conviction or of the adjudication of forfeiture, or at any 
intermediate time ; and no sale, alienation, or other disposition of such property, made 
subsequently to the commission of the offence or made at any time with the fraudulent inten- 
tion of ])reventing a forfeiture, shall have any effect against tlio right of government to the 
forfeiture. Provided tliat nothing in this section contained shall affect any transferree of 
any negotiable security, who shall prove that he acquired the same in good faith and with 
due caution for valuable consideration. Act XXV. 1857, sect. 3. 
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Forfeiture of 3636. AH immoveable property of the offender, which shall be alienated after the 
vs*uabio’con- passing of this Act and before the commission of any offence specified in section 2, shall 
the’”ommi8sion'’crf forfeited ill tlio same manner as if no such alienation had been made, unless the alienation 
the offence; made ill good faith and for valuable consideration, or unless tlie same shall have 

made Md^regUtor- made and registered more than three months before the commission of the offence. 

ed three months Act XXV. 1857, sect. 4. 
before. 

Court may spcci- 3037. Tlio court, or Other authority by which the offender shall be convicted or the 
thi“day T/w"!™ forfeiture shall bo adjudged, may specify in the conviction or adjudication the day on which 
committedl” offenco was Committed, if it can be ascertained. Act XXV. 1857, sect. 5, 


Whftt matlcr-H 
Mmll bo provod It) 
tho conviction or 
adjudication. 


J’roct'dutvfor ob- 
tnuint: possession 
ot forfeited pro . 
I'iTty. 


3638. In any proceeding concerning pro))erty alleged to have been forfeited, the 
conviction shall be conclusive evidence that the offence was committed, and (if tlie day be 
sj)ecified in such conviction) that the oflence was committed on that day ; if the day be not 
specified, the conviction shall be primd facie evidence that the offence was committed on 
tlie day mentioned in the charge. In any such proceeding, an adjudication of forfeiture 
inider this Act shall be primd facie evidence of the commission of tho offence, and ( if the 
day bo specified in the adjudication J that tho offence was committed on that day; if the 
day be not specified, tlie adjudication shall be primd Jade evidence that tho offence was 
committed on the day mentioned in the cliarge. Any adjudication under tliis Act shall be 
filed with and may be proved in the same manner as the records of the principal court of 
criminal jurisdiction of the district. Act XXV. 1857, sect 6. 

3639. After the conviction or adjudication, the collector or other chief officer appointed 
by government for the collection of revenue, or any other officer whom the government 
may specially appoint, may seize and take possession of tho forfeited property: if he 
require the assistance of a court to enable him to obtain possession of any such property 
by reason of any dispute respecting the title to the same or for any other cause, the 
jji-incipal civil court of original jurisdiction of the district in which the property is situate 
may, upon tlie production of a certified copy of the conviction or adjudication, hear and 
determine in a summary manner upon petition any matter in dispute relating to such pro- 
perty. Any order which may be passed by tho court shall not be subject to appeal; but 
the party against whom the same may bo given, by any court other than one of her 
majesty’s supreme courts of judicature, shall bo at liberty to bring a suit to establish 
liis right at any time within one year from the date of the order. Act XXV. 1857, sect 7. 

3640. In case any person whose property shall have been so adjudged to be forfeited 
o'rditoborrston ' sliall witliiii 0116 year after tlic seizure of any part of his property as a forfeiture surrender 

upon proof t'mt ^ i p i i • 

' liimsclf, and shall upon trial before a competent court be acquitted of the offence, his pro* 
\)erty or the proceeds thereof shall be restored upon proof, to the satisfaction of the court, 
that he did not escape or keep out of the way for the purpose of evading justice. 
Act XXV. 1857, sect. S. 

3641. No suit or other proceeding shall be had or taken on account of the seizure of 
any property seized in pursuance of this Act, or for the restoration or recovery of such 
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property or of the proceeds thereof, unless the same be instituted within one year from the 
time of the seizure. Act XXV. 1857, sect. 9. 

3642. In case it shall appear to a magistrate that there is reasonable ground to suppose Power to secure 
that any person is guilty of any offence specified in section 2 of this Act, and that any 
property liable to forfeiture for the offence is likely to be made away with, it shall be lawful 
for the magistrate to attach such property and secure the same until the trial of the 
offender, or until an enquiry for the purpose of adjudication under this Act shall 
be had* Act XXV. 1857, sect. 10. 


3643. The word magistrate’* in this Act shall include any officer competent to intorpretetiou 

commit for trial for any offence specified in section 2 of this Act, Act XXV. 1857, sect. II. 

3C44. Every person, who maliciously and advisedly endeavours to seduce any person Exciting mu- 
or persons, serving or engaged to serve in her majesty’s military or naval forces in India, tiny, 
from Ills or their allegiance to lier majesty, or duty to the government ; or who (]ucinR**^L^id[ers 
endeavours to stir up any person or persons belonging to either of the said services to commit aUegiaiiceror elm 
any act of miiliny, or to make or endeavour to make any mutinous assc'inbly, or to commit tmy. 
any traitorous or mutinous practice whatsoever, is, on conviction, to suffer transportation for 
life, or imprisonment with or without hard labor for any term not longer than seven years, as 
the court may adjudge. Act XIV. 1849, sect. 1. 


Persons charged 


3645. Any person charged with any offence, punishable under tliis Act, may be com- 
mitted by any magistrate within the territories under the British government in India offences 

and is to be tried by the court of sessions, or, if the offender bo not within the ordinary mapiotrate. 
jurisdiction of the court of sessions, by the supreme court of judicature established by 

royal charter within the presidency In which he is in custody. Act XIV. 1849, sect. 2. 

3646. No court is on the trial of any offence under this Act to require any futwa from 
any law officer. Act XIV. 1849, sect 3. 


Futwa aot 
quired. 


3647. This Act is not to exempt any person governed by the articles of war from being such offeudor^ 

tried by a court martial, and punished according to the articles of war ; nor any person belong- ^martial 
ing to the Indian navy from being tried by a court martial, and punished according to tho 
laws for the observance of discipline in the Indian navy ; but no person is to bo tried for the 
same offence under the said articles or laws, and also under this Act. Act XIV. 1849, sect 4. 


3648. It is competent for the ordinary tribunals to try charges of treason, rebellion, or 
otlier crime against the state. Act V. 1841, sect 1. 

3649. It is competent for the government of any presidency to issue a commission for 
the trial of any offences of treason, rebellion, or crime against the state by one or more 
judges, togetlicr with such law officers as are required, or without any such officer, accord- of surh 
ing as it is deemed expedient Act V. 1841, sect 2. 


Tribunals. 

May bo tried 
before tho ordinary 
tribunals. 

But {fovenimcnt 


3650. If government does not see fit to take the case out of tho ordinary administra- othcrwiM-, tiw 

. ordinary court*? are 

tion of criminal justice, the ordinary tribunals, established for the trial and punishment of proceed as 
offenders, are to proceed as usual. N. A. ll. voL 2, page 429. 
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Such special 3651. Tlie courts, convened under such commissions, are to try the prisoners brought 

guided b^the^same before them ill the same manner as in trials before the ordinary courts; and are to exercise 
Courts rtxcopt that powers and authorities vested in such courts, except that their sentence, whether of 
acquittal or punishment, is in every instance to be reported with their proceedings to tlie 
nizamuradawiut'^- coui’t [of the Indian government] for criminal matters of the presidency, previous to 


and^they are to be carrying the same into execution ; and they are to bo guided as to the place where they are 
ordw of goveru^ to assemble, the persons to be tried by them, and all other particulars not provided by any 
Regulation, or by any Act of the governor general in council, by the special orders, which 


they receive from the executive government, or from the highest court [of the Indian 


government] for criminal matters in the presidency. Act V. 1841, sect. 3. 


Rule m caso of 3652. Ill case of the death, or of the absence from indisposition or other cause, of any 

the death or nb* ^ ^ ^ 

Hence of any judge of tho judges or law officers of the courts, which are appointed to try offenders under this 

or la>\ ofhrers of ^ , . . , . , t i 

Huch courts. Regulation, the remaining judge or judges, or law omccr or oihcers, are to be competent to 
form a court, and to proceed with the trial or trials, until provision can be made by govern- 
ment for supplying the place of such judge or judges, or law officer or officers, if any such 
provision is deemed necessary ; or, if no such provision is made, the powers and proceedings 
of the said courts are not to be affected by the death or absence of such judge or judges, 
or law officer or officers. Act V. 1841, sect. 4. 


Nizmuul adiiwlut 
to preu’oed UH usual, 
but to report tiieir 
s(*ntoi)ee to goveru- 
moiU. 


Magistrates are 
togiM* mtormatiou 
of Kueb nIfouceH to 
go\iTumont; and 
to be guulod by the 
special orders of 
goverament. 


3653. Tho highest courts [of the Indian government] for criminal matters of the re- 
spective presidencies, on the receipt of any trials referred to them under this Act, are to 
proceed thereupon according to the rules in force with respect to other trials referred to 
them ; except that they are in every instance to report their sentences to the executive 
government of the presidency for the time being ; and are to wait the orders of government 
for the period of three calendar months, before they direct their sentence to be carried into 
execution. Act V. 1841, sect. 5. 

3654. Where any person or persons are charged with the crimes mentioned in this Act, 
the magistrates are to give immediate notice thereof to the government; and are to pay 
immediate and strict attention to all orders, which are transmitted to them by government 
for tho apprehension of persons charged as aforesaid, or for making any enquiry respecting 
such persons, or for committing them to take their trials before the ordinary courts, or before 
the special courts described in this Act. Act V. 1841, sect 6. 


3655. A failure to report the case to government, was held insufficient to vitiate the 


.ludgos bhould 
not procoed wi th 

orders cni*^ trial, as the Act does not deprive the ordinary courts of their cognizance; but the judge was 
ha\o been directed to abstain from trying prisoners in similar cases, until the formality had been 


aH 


complied with. Reports L. P. 1856, part 2, page 116. 


jari»diction of 3656. The Act is not to be construed to alter or affect the jurisdiction of any of her 

supreme court. ^ ^ ^ 

majesty’s supreme courts of justice. Act V. 1841, sect. 7. 
law. 3657. The governor general in council is empowered to suspend, or to direct any 

thJ'*ordin^°”*cri^ public authority, or officer, to order the suspension of, wholly or partially, the functions of 
courts may the ordinary criminal courts of judicature within any zillah, district, city, or other place 
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'w ithin any part of the British territories subject to the government of the presidency of 
Fort William, and to establish martial law therein for any period of time, while the British 
government in India is engaged in war with any native or other poww ; as well as during 
the existence of open rebellion against the authority of the government in any part of the 
territories aforesaid ; and also to direct the immediate trial by courts martial of all persons 
owing allegiance to the British government, either in consequence of their having been 
born, or of their being resident, within its territories and under its protection, who are 
taken in arms in open hostility to the British government, or in the act of opposing by 
force of arms the authority of the same, or in the actual commission of any overt act of 
rebellion against the state, or in the act of openly aiding and abetting the enemies of the 
British government within any part of the said territories, (a) Reg. X. 1804, sect. 2. 

3658. Any person born, or residing, under the protection of the British government, 
within the territories aforesaid, and consequently owing allegiance to the said government, 
who, in violation of the obligations of such allegiance, is guilty of any of the crimes specified 
in the preceding section, and who is convicted tliereof by the sentence of a court martial 
during the suspension of the functions of the ordinary criminal courts of judicature, 
and the establishment of martial law, is liable to the immediate punishment of death, and 
is to sutler the same accordingly by being hung by tlio neck till he is dead. All persons 
who, in such cases, are adjudged by a court martial to be guilty of any of the crimes speci- 
fied in this regulation, are also to forfeit to the Britisli government all pro]>erty and effects, 
real and personal, which they possessed within its territories at the time when the crime, of 
which they are convicted, was committed. Reg. X. 1804, sect. 3, 

3659. The governor general in council is not precluded by this regulation from causing 
persons charged with any of the olfeaces, described in the present regulation, to be brought 
to trial at any time before the ordinary courts of judicature, or before any special court 
appointed for the trial of such offences, under Act V. 1841(5), instead of causing such persons 

(a) The preamble of this regulation is ^'Whereas during wars, in which the British government has been 
engaged against certain of the native powers of India, rertain persons, owing allegiance to the British government, 
have borne arms in open hostility to the authority of the same, and have abetted and aided the enemy, and have 
committed acts of violence or outrage against the lives and properties of tlie bubjccts of the said government j and 
whereas it may be expedient that, during the existence of any war in which the British government in India may 
be engaged with any power whatever, as well as during the existence of open rebellion against the authority of 
the government, in any part of the British territories subject to the government of the presidency of Fort William, 
the governor general in council should declare and establish martial law within any part of the territories aforesaid 
for the safety of the British possessions, and for the security of the lives and jiroperty of the inhabitants thereof, 
by the immediate punishment of persons owing allegiance to the British go^ ernment, who may be taken in arms 
in open hostility to the said government, or in the actual commission of any overt act of rebellion against tho 
authority of the same, or in the act of openly aiding and abetting the enemieb of the British government within any 
part of the territories above specified 8tc, 

(i) Ihe original mentions Reg. IV. 1799 and (Ccd. Prov.) Reg. XX. 1803 ; but Act V. 1841 has entirely superseded 
those regulations, their provisions being re-enacted in it with some modifications. 


be suspended, and 
martial law estab- 
libhod during; war, 
or open rebellion : 


in such case per- 
sons owlnp allcai- 
anco to Britmb po- 
vornment may he 
tried by court'- 
mariial for overt 
acts of rebellion, nr 
for assisting the 
euein} . 


Such persons 
found puiltv ot sui h 
oifcnces to bo pun- 
ished with death, 


and confiscation of 
all property and 
effects. 


But 1ho<e provi- 
feions do uot pre- 
clude the triai of 
such ofibnees by the 
ordinnry or tho 
Hpecial courts de- 
gcribcd above, hv 
order of govern- 
ment. 
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Rules for the 
guidance of a ma- 
gistrate, in whose 
district martial law 
is proclaimed. 


Persons, appre- 
hended by military 
ufHcer when not m 
tne actual conuni'*- 
sioii of overt arts 
of rebellion, are to 
be delivered over to 
the civil power. 

Mngist-ate is to 
attach h 11 property 
belonging to such 
persons, phicing the 
landed estates 'inder 
the nianniremout of 
tlie collector. 


Military officers 
attaching property 
are to make it over 
to the mugistrutc. 


to be tried by courts martiab in any cases^ in which the latter mode of trial does not appear 
to be indispensably necessary. Reg. X. 1804, sect 4. 

3660. Wlienever martial law is proclaimed in the district under his authority, the 
magistrate is to direct all officers in command of troops, which are employed within his 
jurisdiction, to act under the proclamation until it is recalled ; leaving it to the discretion of 
such officers to confine the operation of the proclamation to the principal person, or persons, 
concerned in any of the acts of rebellion described above, or to extend it to their principal 
adherents and followers, as the exigency of the case may require. If any person, charged 
with any of the overt acts of rebellion specified in Reg. X. 1804, is apprehended by any 
military officer, when not in the actual commission of offences of that description, ho is to be 
delivered over by the military to the civil ])ower ; and the magistrate is to commit him to 
close custody, and to adopt the necessary measures for bringing him to trial on a charge of high 
treason.^ a) Tlie magistrate is to attach all property, whether real or personal, which is situated 
wdthin his jurisdiction, belonging to any person or persons, who are guilty of overt acts of rebel- 
lion against the authority of government; and to continue such property under attachment until 
the pleasure of government on the occasion is known. Whenever ho attaches landed estates 
in virtue of this order, he is to place the same under the management of the collector of 
the district, with instructions to adopt the proper measures for realizing the revenues of such 
estates. Should the property of the rebels be situated in any other district, ho is to make 
the necessary communication to the magistrate of such district, requiring him at the same 
time to attach the property in question, and to continue the same under attachment until ho 
is furnished with the orders of government for his further guidance in the disposal of tho 
property. If any property of persons, charged with acts of rebellion against the state, 
is attached by any military officers, it is to be delivered over to tlie magistrate, whether the 
owners have been taken in arms or otherwise, and to be retained under attachment pending 
the orders of government. Tho commander-in-chief was required to make these rules 
known to all military officers, and to enjoin a strict adherence to them in all cases to which 
they are applicable. Govt. Order, April 11, 1805.(6) 

(a) In English law high treason comprises, besides offences more immediately against the person of the Queen, 
—tho levying war against tho Queen by assembling with a number of persons (three or f<iur is sufficient) armed and 
arrayed in a warlike manner with the intent to endeavour by force and arms to subvert the constitution and govern- 
ment of the realm; to force the Queen to put away her ministers, or any councillor, or other magistrate; to hold 
or defend any of the Queen's castles, &c., against the Queen or her forces, or to deliver them to rebels by treachery ; 
to effect innovations of a public and general nature ; or to obtain the repeal of a statute, or the redress of any 
public grievance, real or pretended the adhering to tho Queen’s enemies, by giving any assistance to such enemies 
unless on a well grounded apprehension of immediate death in case of refusal; by joining such enemies in acts of 
hostility against tho realm, or even against the Queen’s allies, although no acts of hostility are committed ; or by 
sending money, arms, intelligence, or the like, to the Queen’s enemies, although such money, intelligence, &c., be 
intercepted and never reach thorn and the conspiring to incite foreigners to invade the realm. In all those cases 
some overt act must bo proved. Blackttone^ Comyns^ and Archbold, 

{h) Ilarington’sAnalysis, Yoll, page 350. 
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3661. It was held that the magistrate ought to have proceeded as for resistance of pro- 
cess against certain parties assembling to resist by force and arms the authority of the police 
oflScers. But the criminality of the resistance was not affected by the illegality of the police 
officers’ proceedings. N. A. R. vol. 2, page 225. 

3662. Teepoo Paugul, the head of a religious sect, dissuaded the ryots from paying rent 
to the zumeendars, and fi om working on the military road then in course of formation by 
order of government; and collected rents and exacted contributions from the people on the 
faith of his sacred character, and under the pretence that he would soon become badsliah, or 
king of the country. He also established a place called the regal court, and collected arms 
therein. The consequences of this conduct were various disturbances, in which the officers 
of government were resisted, and several police officers and other people murdered; but it 
did not appear that he was personally concerned in any of these outrages. The nizamut 
adawlut held tliat the wliole of his conduct was too ridiculous and paltry to admit of its 
being considered high treason against the state ; and he was accordingly convicted of seditious 
practices, and disturbing the peace, and sentenced to imprisoimieiit for 5 years with labor* 
N. A. 11. vol. 2, page 429. 

3663. Teetoo Meer, liaving acquired a reputation for sanctity, collected about him a 
numerous body of followers, engaged in serious acts of outrage and rebellion, committed 
various murders and other enormities, and opposed by force of arms the joint magistrate of 
Baraset, who went out to quell the disturbance, killing several of the sepo 3 ’s and others of 
his guard. He was killed by the military force, sent out against tlicm ; but 184 of his followers 
were put upon their trial, charged with rebellion, attended with murder and wounding, and 
attacking the joint magistrate. The only justification attempted was that certviin complaints 
preferred by them in the joint magistrate’s court had been dismissed. Tlie court convicted 
one of liaving headed the insurgent force, he having been conspicuously and actively engaged 
in the attack and massacre of the joint magistrate’s partv, and sentenced liiiii capitally; — 13 
convicted of the principal cliarge were sentenced, 11 to imprisonment for life, and 2 in con- 
sequence of their youth (aged 18 and 20) for 7 years 109 convicted of the minor part of 
the charge were sentenced, 18 ringleaders to imprisonment for 5 years, 40 for 4 years, 38 for 
3 years, 10 for 2 years (9 in consideration of wounds, and 1, tlio son of Teetoo Meer, with 
reference to his youth and tlie evil influence and untimely loss of his father), and 3 discharged 
without punishment in consequence of loss of limbs from wounds ; — 57 were acquitted and 
released, 3 died before trial, and one was found to be insane. N. A. R. vol. 4, page 198. 

3664. In a trial for rebellion in the Tenasserim provinces, in which one life was lost 
and the officers of government were resisted with arms, the court, at the recommendation 
of the commissioner (who, although ho had recorded a sentence of death against him, 
proposed a mitigation of the punishment) sentenced the ringleader to imprisonment for lifo 
in the local jail, as a better warning to others than transportation beyond seas ; 2 to impri- 
sonment for 14 years ; 4 for 10 years ; 10 for 5 years; and 2 for 2 years ; all with labor in 
irons. N. A. R. vol. 6, page 36. 


Resisting the po- 
lice does not 
amount to rebel- 
lion. 


Precedents. 

Seditious prac- 
tices and disturb- 
ing the peace. 


Rebellion attend- 
ed with variou'^ 
inurdpra and other 
enormities, and at- 
tacking the magis- 
trate. 


Rebellion attended 
with the of one 

life, and resistance 
to the oSicers of 
goverumeut. 
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»ttonSed withmuri 3665. In a case of rebellion in Oattack, which, although not attended with murder and 
der, bttt Involving speedily put dowii, yet Occasioned severe calamities to numerous families, and was not the 
and extortion. first nor second instance of this crime in the district, the nizamut adawlut sentenced 4 persons 
to transportation for life, 2 as ringleaders, one as having been only lately released from jail 
after an imprisonment of fourteen years for being concerned in a former rebellion, and one 
as being at the time he was engaged in the rebellion a thana burkundaz; 21 persons to 
imprisonment for 5 years with labor and irons ; 24 to imprisonment for four years without 
irons, and a fine of 25 rupees each in lieu of labor; and 15 to imprisonment without irons 
for three years, and a fine of 20 rupees each in lieu of labor: — 7 died, and the remainder 
were acquitted. N. A. R. vol. 5, page 46, 


Mahomodan 

law. 

Four descriptions 
of rebels. 


Mliois thoright- 
tid imam. 


nebellioii is to bo 
put down by fair 
iiifaus, if possible. 


3666. The Mahomedan law recognizes four descriptions of rebels, or persons who resist 
the authority of the i-ightful imam : of these the first two are no better than, and are considered 
as, highway robbers, the only diflcrence being that one acts upon some pretext of justifica- 
tion ; the third are insurgents (Jiharijee)\\\\o assemble in a large body, and, possessing the means 
of resistance, withdraw from their obedience to the imfim on the plea that his title to tlie 
office is invalid, and tliat therefore it is justifiable to make war upon him : and the fourth 
are laghat^ those who simply wdtlulraw themselves from obedience to the rightful imam. 
The two last classes only are subject ^o the peculiar provisions of the law which relate to 
rebellion. It seems doubtful how far the British government in India can be considered by 
lawyers as the rightful im&m ; but this much has been conceded by the law officers, that the 
territory of the British government may be accounted dar-ool-islam/’ and the provisions 
for baghawat, or rebellion, consequently held applicable upon trials for treason and insur- 
rection against the established government (a) — On the occurrence ofa rebellion, it is incum- 
bent on the im&m to endeavour, in the first instance, to remove the cause of dissatisfaction, 
and to recall the rebels to their allegiance by fair means ; but lie is not at the same time to 


Opinion of 
Shafoi that force 
cannot he applied 
to reliels, until 
they have com- 
mitted acts of hos- 
tility ; and that 
rebels flvine from 
batth* are not to be 
pursued. 


neglect more forcible measures, such as may be suflScient to quell the insurrection at once. 

Shafei maintains that it is not lawful to make war upon rebels, until they commit acts of 
hostility, because it is not lawful to kill Mussulmans but for the purpose of repulsion, and 
rebels are Mussulmans; contrary to the case of infidels, the commencing war with whom 
is lawful, as their infidelity legalizes the putting them to death.” Ho also says that in 
neither case (whether tliey have a force in reserve or not^ aro their wounded to be slain, 
or those of them who fly from battle pursued, because the slaying of them is not lawful 
but for the purpose of repulsion ; and upon a rebel being disabled, or flying from battle, 
the slaying of him is no longer for the purpose of repulsion, and consequently is 


(fl) Mr. Harinj^on says — “they have Indeed rather erred in straining the application of these provisions to 
oases for which they were not intended ; and as they do not authorize more than imprisonment, except during actual 
resistance, or for the purpose of quelling an open rebellion (when prisoners and fugitives may be put to death, if it ap- 
pear nt*ceBsary), the convicts have been declared liable to less punishments, under the special rules of tazeor for 
baghawat, than might have been inflicted, at the discretion of the ruling power and its judiciary delegates, on the 
general principles of seasut.“ Analysis, voh 1* 295. 
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ilIegal.”(o) But this doctrine is opposed by Aboo Haneefa and his disciples, who hold it lawful 
to judge of the intent of such persons by their overt acts, such as the assembling of an armed 
force. It seems however to be agreed that rebels should be immediately seized, and im- 
prisoned until they repent, “in order that their wickedness may be (as far as possible) 
repelled.” The property of rebels is not liable to confiscation, but is to be held in trust by 
the im&m until they repent, in which case it is to be restored to them. No punishment 
attaches to the murder of one rebel by another while in a state of rebellion ; because, it is 
said, “ the authority of the rightful imkm did not extend over him at the time of tlie 
murder.” The sale of arms and ammunition to rebels, knowing them to be such, is an 
oflfence : but the rule does not apply to the materials used in the construction of such 


Property of n*- 
b('ls to 1)0 hold in- 
violate. 

Durirvfl: rebellion 
oue reliel imiy 
murder another. 

Arms may not 
be sold to rcbeU. 


arnis.C^) 


(fl) It was on the ground of these opinions of Shafe'i that the law officers declared the defendants, in the case 
cited in para. 3663, not liable to any legal penalty. But the futwas wore justly disregarded by the nizaniut odawlut, 
not onh’ because they were contrary to the jiriiiciples of natural justice, but also beeause the opinion of Shafei carries 
no weight when opposed to the doctrine of Aboo Huiicefa and his two disciples, “ whose authority is paramount and 
exclusively governs judicial decision.s in Bengal and Hindostan, as well us at Constantinople, and other scats of Maho- 
medan dominion in Turkey and Tartary.** Mr. Jlarington also observes that the doctrines of bhafci have a limited 
prevalence onlf on the sea*coast of the rcniiisula, and among the Malays. 

(b) Ilcdaya, book 9, chap. 10. The above provisions, as Mr. llurington obsm es, look upon rebellion as a 
religious rather than a civil offence ; and aim at prevention or suppression of tlie actual insurrection only, without 
providing by exemplary punishment against the recurrence of similar attempts. The necessit} of a new hnv for the 
definition and punishment of crimes against the state was suggestedto government in 1801 by the futwas of the law 
officers upon the trials, held in the preceding year, of the Nawab Shums-ood-doulali, and Aleersta Jan Tupisb ; 
wlio wore tried for being concerned in Wuzeer Ali*s conspiracy against go>eniment, and as accomplices in the 
murder of Mr. Cherry and other persons at Benares in January 1799. Shiuiis-ood-douluh was convicted *• of at- 
tempts to enter into league with the sovereigns of other countries for the purpoM* ofsubverting the British government 
in Bengal ; of endeavouring to connect himself with the zumeeiidars of Behar with the design of exciting an inter- 
nal commotion; and of keeping up a treasonable correspondence.’* Meerza Jaii Tupisb was convicted of the charge 
of treason preferred against him ** in being joined in the counsels of Shums-ood-douluh ; in instigating tlio sending 
petitions and letters to Sultan Zuman Shah and his ministers of slate; and in rcjiresenting as a great advantage to 
Shums-ood-douluh the collusion of the zumeendans of soobah Azeemubud on the stnmglh of a mokhtarnainah from 
them, which was a mere forgery, and without-foundation.** Yet in both cases the prisoners were declared by the 
futwas of the law officers of the special court who tried them, and of the nizaniut adawlut, liable only to “ imprison- 
ment, until they should show signs of repentance to the satisfaction of the ruling power and the sentence accordingly 
passed upon each of them by the iiizumut adawlut was “ to bo imprisoned, until tlie go\eriJor general In council 
shall bo satisfied with the sincerity of their repentance.” Upon the exposition of the Mahomedan law which 
governed this sentence, the governor general in council (in a letter to the nizamut adawlut, dated July 9, 1601 ) 
observed, that “ the principle, on which this interpretation of the law is founded, appears to be, that the invasion 
of foreign powers, whom the criminals had solicited to attack the British posscs-sions, and the plans of the same 
criminals for exciting internal insurrection in those possessions, had not been actually curried into effect Under 
the native adinjnistration, this defect in the law would probably have been supplied by the exercise of that arbitrary 
power uniformly assumed in such cases by the Mahomedan government. But as the British government has wisely 
and honorably precluded itself from the exercise of such power, and has bound itself to administer justice according 
to the Mahomedan law, until that law shall be expressly altered, it is evident that the British power in India must 
be continually exposed to the most serious danger, unless this obvious defect of the Mahomedan law, with regard 
to the punishment of crimes committed against the state, be corrected.” The nizamut adawlut were dkected, in 
* 8 p 
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SECTION IL 
OF DESERTION. 

3667. Every person who shall voluntarily deliver himself up and confess himself to 
be a deserter from her majesty’s Indian forces ; or who, while serving in any of the 
said forces, shall, to any officer or non-commissioned officer thereof, confess himself to 
be a deserter as aforesaid ; or who, upon being apprehended for any offence, shall, in the 
presence of the magistrate or of the commanding officer of the place, confess himself to 
be a deserter as aforesaid ; shall be deemed to have been duly enlisted and to be a soldier, 
and shall be liable to serve in any such corps of the said forces as the officer commanding 
in chief at any of the said presidencies shall appoint, whether such person shall have been 
actually enlisted as a soldier or not ; and he shall bo liable to punishment in the same 
manner as if he had actually enlisted and had afterwards deserted. 12 and 13 Viet. cap. 43, 
sect. 46. 

3668. Any person who shall, by words or by any other means whatsoever, directly 
or indirectly procure any soldier to desert, or shall, by words or by any other means 
whatsoever, attempt to procure or pet^suado any soldier to desert ; and any person who, 
knowing that any soldier is about to desert, shall aid or assist him in deserting ; or, knowing 
any soldier to be a deserter, shall conceal such deserter, or aid or assist such deserter iu 
concealing himself, shall be deemed guilty of a misdemeanor, and shall on conviction thereof 
be liable to be punished by fine or imprisonment, or both, as the court before which such 
conviction shall take place may adjudge. 12 and 13 Viet. cap. 43, sect. 47. See paras. 
3546 et seg. 

3669. If it shall appear that any officer or soldier, being a deserter from the land 
forces in the service of her majesty in India has been concealed on board any merchant 
vessel, and that the master or person in charge of such vessel for the time being, though 
ignorant of the fact of such concealment, miglit have known of the same but for some 
neglect of his duty as such master or person, or for tho want of proper discipline on board 
his vessel, such master or person shall be liable to a fine not exceeding five hundred 
rupees. Provided always, that no conviction for such offence, as is hereinbefore described ? 
shall be lawful, unless the same shall be stated in the charge which the party is called upon 
to answer; and in such charge it shall be lawful to state in the alternative that the party 
has either knowingly harboured or concealed a deserter on board his vessel, or ha.s, by 

consequence, to frame Ibo draft of a regulation conforming to tho principles of English law with regard to tho crime ot* 
treason, as far as local circumstances might admit, both in the definition of the crime, and in tho punishment of persons 
convicted of it. This regulation though drafted was never passed ; it being considered sufficient to enact Reg. X. 
1804, tho provisions of which have been cited in the text. In the case noted above, Meerza Beg and others, convicted of 
having accompanied Wuzeer Ali in arms to Mr. Cherry’s house, were declared liable to ** tazoer at the discretion 
of tho ruler of the country and Meerza Bog, who appeared to have taken an active part in the massacre, was 
sentenced by the nizamut adawlut, on the 5th August, 1799, to suffer death, Haringlm's Analym^ vol. 1, yage 294- 
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neglect of duty or by reason of the want of proper discipline on board the vessel, allowed 
such deserter to be so concealed. Act XI. 1856, sect. 1. 

3670. Any person, whether a European British subject or not, who shall be guilty 
of an oftence punishable under this Act, shall be punishable for the same by any justice 
of the peace for the presidency towns of Calcutta, Madras, and Bombay, or for any of 
the settlements of Prince of Wales’ Island, Singapore, and Malacca, magistrate, joint 
magistrate, or person lawfully exercising the powers of a magistrate in any port within the 
territories of the British government within whose jurisdiction the offence may have been 
committed, or such person may have been apprehended or found, whether the offence shall 
have been committed within the local limits of the jurisdiction of such officer or not; and 
any person hereby made punishable by a justice of the peace sliall be punishable on 
summary conviction. Act XL 1856, sect. 2. 

3671. No conviction, order, or judgment of any justice of the peace shall be quashed 
for error of form or procedure, but only on the merits ; and it shall not be necessary to state 
on the face of the conviction, order, or judgment, the evidence on which it proceeds ; but 
the depositions taken, or a copy of them, shall bo returned with the conviction, order, or judg- 
ment, in obedience to any writ of certiorari; and if no jurisdiction ap[)ears on the face of the 
conviction, order, or judgment, but the depositions taken supply that defect, the conviction, 
order, or judgment, shall be aided by what so appears in such depositions. Act XI. 1856^ 
sect. 3. 

3672. Nothing in tins Act contained shall prevent any justice of the peace, magistrate, 
or other officer having authority in that behalf, from committing for trial any person who 
sliall be charged with an oFcnce punishable untler Act XIV. 1849,^ or any otlier Act 
hereafter to be in force, notwithstanding that such oflPence may be also i)unishable under 
this Act. Provided that no proceedings shall have been had against such person in respect 
of the same oflPence under this Act. Act XL 1856, sect. 4. 

3673. Whenever, on information given on oath or solemn affirmation, where by law 
a solemn affirmation may be used instead of an oath, to the commanding officer of any fort, 
garrison, station, regiment, or detachment, at any port or place within the territories of the 
British government, in which no person lawfully exercising magisterial powers can be found, 
which oath or affirmation the several persons above named shall severally under this Act 
have power to administer ; or whenever, on such information as aforesaid given to any 
justice of the peace, magistrate, joint magistrate, or person lawfully exercising the powers 
of a magistrate, having jurisdiction within such port or place, there shall appear reason 
to suspect that any European oflicer or soldier belonging to the said forces, who may have 
deserted or be absent without leave, is on board any ship, vessel, or boat, or is concealed 
on shore at any such port or place within the territories of the British government, it 
shall be lawful for such commanding officer or justice of the peace, magistrate, joint 
magistrate, or person lawfully exercising the powers of a magistrate as aforesaid, to issue 
a warrant authorizing the person or persons to whom such warrant may be addressed, to 
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Jurisdiction. 


enter into and search, at any time of the day or night, any such ship, vessel, or boat, or 
any house or place on shore, and to apprehend any such officer or soldier, and to de- 
tain him in custody in order to his being dealt with according to law. Act XL 1856, 
sect 5. 

3674. The warrant to be issued under the preceding section may be addressed to 
any European officer or soldier of the said forces, or to all constables, peace officers, and other 
persons who may be bound to execute the warrant of any justice of the peace, magistrate, joint 
magistrate, or person lawfully exercising the powers of a magistrate, and acting in the 
execution of this Act ; and all such persons shall be bound to execute, perform, and obey 
such warrant. Act XL 1856, sect. 6. 

3675. Every person who shall be apprehended under any warrant under section 
5 of this Act, shall be brought without delay before a justice of the peace, magis- 
trate, joint magistrate, or person lawfully exercising the powers of a magistrate, in or near 
the place wherein such person shall have been arrested ; wlio sliall examine such person, and, 
if he shall be satisfied either by the confession of such person or the testimony of one or 
more witness or witnesses, or by his own knowledge, that such person is a deserter from the 
said forces, shall cause him to be delivered, together with any depositions and papers relative 
to the case, to the commanding officer of the regiment, corps, or detachment to which he 
shall belong, if the same shall be in or near the place of such arrest, or, if otherwise, then 
to the commanding officer of the nearest military station, in order that he may be dealt 
with according to law. Act XL 1856, sect. 7, 

3676. Whoever, directly or indirectly, instigates or procures any officer, seaman, or 
other person belonging to the Indian navy to desert, or knowing that any officer, seaman, 
or other person belonging to the Indian navy is about to desert, assists him in deserting ; or, 
knowing any officer, seaman, or other person belonging to the Indian navy to be a deserter, 
harbours, conceals, or assists in concealing such deserter, shall, for every such offence, be liable 
to a fine not exceeding one thousand rupees. Act III. 1855, sect. 2. 

3677. If it shall appear that a deserter has been concealed on board any merchant 
vessel, and that the master or person in charge of such vessel for the time being, though 
ignorant of tlie fact of such concealment, might have known of the same but for some neg- 
lect of his duty as such master or person, or for the want of proper discipline on board his 
vessel, such master or person shall be liable to a fine not exceeding five hundred rupees. 
Provided always, that no conviction for such minor offence as is lastly hereinbefore described, 
shall be lawful unless the same shall be stated in the charge which the party is called upon 
to answer ; and in such charge it shall be lawful to state in the alternative that the party 
has either knowingly harboured or concealed a deserter on board his vessel, or has, by neg- 
lect of duty, or by reason of the want of proper discipline on board the vessel, allowed such 
deserter to be so concealed. Act III. 1 855, sect 3. 

3678. Any person, whether a European British subject or not, who shall be guilty of 
an offence punishable under this Act, shall be punishable for the same by any justice of the 





peace for any of the prosidwMgr tatm «f Calcntta, Madrae, and Boialbay, or for any of the 
settlements of Prince of Wales* Island, Singapore, and Malacca, niag^trate* Joint magistrate, 
or person lawfully exercising the powers of a magistrate in any port wiffilft the territories of 
the British government in India, within whose jurisdiction the ofihnca have been com- 
initted» or such person may hate been apprehended or founds i^hetfaW Hie oflsnoe shall 
have been committed within the local limits of the jurisdiction of such ttdt ; and 

any person hereby made punishable by a justice of the peace, shall be punisbitAitid^ mmmary 
conviction* Act III. 1865, sect. 4. 

3679. No conviction, order, or judgment of any justice of the peace shall be quashed <"onvution to bo 

1 1 1, .1.1 II * l.r quabhed on mentit 

for error of form or procedure, but only on the merits ; and it shall not be necessai^ w State ^ ^ 

on the face of the conviction, order, or judgment, the evidence on which it proceeds bat the 
depositions taken, or a copy of them, shall be returned with the conviction, order, 'ck jtidj^ 
ment, in obedience to any writ of certiorari \ and, if no jurisdiction appears on the ladb*^df 
the conviction, order, or judgment, but the depositions taken supply that defect, the^cdbvio 
tbn, order, or judgment shall be aided by what so appears in such depositions. Act Hi. 

am/*f A * ^ 


3680. Nothing in this Act contained shall prevent any justice of the peace, magistrata^ Satintr of pm. 
or other officer having authority in that behaif, from committing for trial any person who iS49. 

shall be charged with an offence punishable under Act XIV. 1849, • or any other Act 

hereafter to be in force, notwithstanding that such offence may be also punishable under 
this Act : provided that no proceedings shall have been had against such person in respect ^ ^ 

of the same offence under this Act. Act III. 1856, sect. 6. 


3681. Whenever, on information given on oath or solemn affirmation, where by law a 
solemn affirmation may be used instead of an oath, to the commander-in-chief of the Indian iwry, &c., ^ 
navy, or other person who shall be in the performance of the duties of superintendent of the ^ 

Indian navy, or his deputy, or, in their absence, to the senior officer of the Indian navy at any ^*^**"*‘ 
port or place within the territories of the British government in India, Which oath or affirmt- 
tion the several persons above-named- shall severally under this Act have power to administer 
or whenever, on such information as aforesaid, given to any justice of the peace, 
joint magistrate, or person lawfully exercising the powers of a magistrate, having jurisdiction 
within such port or place, there shall appear reason to suspect that any officer, seaman, or 
other person belonging to the Indian navy, who may have deserted or be absent withont 
leave, is on board any slup, vessel, or boat, or is concealed onshore at any such p(tft or 
place within the territories of the British government in India ; it shall be lawful r auish oam- 
mander-in-chief cf the Indian navy, or person performing the duties of superintend^ 

Indian navy, or his deputy, or such senior officer, or justice of the peace, 
magistrate, or person lawfully exercising the powers of a magistrate, as aforshald, to ^fae a 
warrant authorizing the person or persons to whom such warrant may be to*eater 

into and search, at any time of the day or night, any such ship, vessd, or or any house 
or {dace on shore, and to apprehend any such officer, seaman, or person to the 
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to detBiu Mm fa multody In otder to hit being dealt with according to 
air.'* l«em. 1855, stet. 7. 

8662. The i^aireat to be issued under the preceding section may be addressed to any 
persons in the Jndiah navy, or to all constables, peace officers, and other persons who may be 
bound to execute the warrant of any justice of the peace, magistrate, joint magistrate, or 
person lawfitUyWerbiaing the powers of a magistrate, and acting in the execution of this 
Act i and all stioh persons shaU be boimd to execute, perform, and obey such warrant 
Act III. 1858, sect 8. 

S683. Every person, who shall be apprehended as a deserter from the Indian navy 
under any warrant under section 7 of this Act, shall be brought without delay before a 
justice of the peacei, magistrate, joint magistrate, or person lawfully exercising the powers of 
a m^i^trate, in or near the place wherein such person shall have been arrested, who shall 
examine su(ffi person, and, if he shall be satisfied, either by the confession of such person or 
the testimony of one or more witness or witnesses, or by his own knowledge, that such 
person Is a deserter from the Indian navy, shall cause him to be placed on board some vessel 
of the Indian navy, in order that he may be dealt with according to law; and, if there shall 
be no such vessel in or near the place wherein such deserter shall have been apprehended, 
shall cause such deserter to be conveyed to the nearest or most convenient prison, and to be 
detained there until be can be placed on board a vessel of the Indian navy for such purpose 
as aforesaid: and, in every case in which any person shall be committed to prison as afore> 
said, the committing magistrate shall transmit an account thereof to the commander-in>chief 
of the Indian navy or to the officer commanding some vessel of the Indian navy ; and 
every person so committed to prison shall be entitled to his discharge from custody under 
such commitment, unless within three months from the date thereof he shall, on the requisi- 
tion of the said commander-in-chief, or such other officer as aforesaid, have been placed on 
board one of the vessels of the Indian navy in order that he may be dealt with according to 
law. Act IIL 1855, sect 9. 

SECTION IIA. 

OF AEMS AND AMMUNITION. 

8684. In any district or place to which the provisions of this section shall be extended 
by order of the governor general of India in council or of the executive government of any 
po^deocy or p lage , eveiy person shall, within such time as shall be mentioned in the order, 
or, if no be mentioued therein, within one week from the publication of the order in the 
district or give notice in writing to the magistrate, or other officer spedfied by the 
executive government, any fire-arms, bayonet, sword, spear, spear-head, or other deadly 
y mpnj jn ^ be f paMj p eti jn such order, which shall be in his possession or shall be on his pre- 
mises in the possession of any of his retuners or servants ; and shall also gtve immediate 
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notice in writing of all othw arms of tlui J^e descripiaoQf wfaioh a h ^ l tay wnbsaqamt tioM 
come into his possession or into the p aiseria a of any of ins retaineny Oa^Mi^tB as aforesaid. 
The notice shall specify the nOmber and desoription of the arms so posaeli^^a^ also, in the 
case of arms so possessed by retainers or servants, the names of sneh ^r^iwrs^ (W servants 
and in what capacities they are respectively employed. Act XXVltL L 

8685. Whoever wilfully neglects to give each notice as aforesaid on 

conviction before a magistrate, to a penalty not OKceeding five hundred nijpoM* 
in the possession of such person may be seized and shall be confiscated if thfl ^^vieiing 
magistrate shall so adjudge : and in case the arms of which he shall so negledt (o J[^v# 4 |totice 
shall exceed what may be considered reasonable for the private nse of soch peraoUt he i^U 
be liable to imprisonment with or without hard labor for a term not exceeding tw^ ysslll^ flsid 
shall also be liable to a fine not exceeding five thoosand rupees; and allthb^anna 
any ammunition or military stores in the possession of such person or on his pr^lfihwi &lii3t 

be confiscated. Act XXVllI. 1857, sect. 2. > vx. 

i * 

3686. The magistrate shall cause to be prepared from such notices a register 
names of persona having arms in their possession, and the number and description of such 
arms ; and shall also, at the request of any person giving such notice as aforesaid, d^Vfr 
to him a certificate specifying the date of the notice and the number and descriptioB of 
arms specified therein. Act XXYIII. 1857, sect 3. 

3687. If, in the judgment of the government or of the magistrate, any such 

as aforesaid or any ammunition in the possession of any person cannot be left in saeh 
possession without danger to the public peace, it shall be lawful for the magistrate to 
cause such arms or ammunition to be seized and detained in safe custody for such tamo 
as may be deemed necessary. Act XXVIII. 1857, sect 4. 

8688. In any district or place to which the provisions of this section shall be me* 
tended by order of the governor general of India in council or of the executive i^veta'- 
ment of any presidency or place, if any person goes armed with any such arms as 
aforesaid, and shall not produce a certificate from a magistrate, or other officer authoriasd 
by government to grant licenses to go armed, that he has obtained such a license or 
that he is exempted by government from the foregoing provisions, or give reasonable 
proof of bis being otherwise exempted from the said provisions, he shall be liable to be 
disarmed by any magistrate, deputy magistrate, or assistant to a magistrate, or by any 
European commissioned officer in the service of her majesty, or by any membes of a 
volunteer corps enrolled by authority of government whilst on duty, or by any police dfioer, 
if, in the judgment of such magistrate or other person as aforesaid, it is dangerUUs tp tiie^ 
public peace to allow such person to go armed. Provided always that if anjr petleil 
have a license from the magistrate of the district or place, at which he ta^eSjW^mi^n)^ 
to carry on a journey such arms as the magistrate may consider reasonalfie &liil '|irat4te 
nse, and shall obtain from such magistrate a certificate stating tile nanqip abfi'iadfbm Uf 
the licensee, the route by which he intends to proceed, the time irfaich jdoi^bcgr is 
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expei^te^, to occapy, «nd the arms which he is permitted to carry, such certificate shall 
have the same force and effect according to its tenor in every district or place specified 
therein as if leave to go armed had been granted by the magistrate of such district or place. 
Act XXVIII. 1857, sect. 5. 

3689. The foregoing provisions shall not apply to — 1. Officers, soldiers, and sailors, in 
the military or naval service of her majesty in respect of arms and ammunition kept by 
them for use in the public service. 2. Members of volunteer corps in respect of such 
arms and ammunition. 3. Police and revenue officers and other persons in respect of 
arms and ammunition furnished by government for use in the public service, or provided 
by tliemselves with the sanction of government for such use. 4. Such other persons as 

the government may think fit to exempt from such provisions. Arms and ammunition 

belonging to any ship or vessel, not exceeding the reasonable armament thereof, shall 
also bo exempt from such provisions. Act XXVIII. 18.57, sect. 6. 

3690. If any person shall manufacture, repair, sell, or keep or expose for sale, any 
arms of the description hereinbefore mentioned, or shall manufacture, or sell, or keep or 
expose for sale, percussion-caps, gunpowder, or other ammunition, without a license to ma- 
nufacture or deal in arms or ammunition, as the case may be, or contrary to any of tlio 
conditions contained in any such license, he shall be liable, on conviction before a magistrate, 
to a penalty not exceeding five hundred rupees, in addition to double the value of any arms 
or ammunition sold ; and all arms and ammunition belonging to the offender shall be forfeit- 
ed if the convicting magistrate shall so adjudge. Act XXVIll. 1857, sect 7. 

3691. Licenses to manufacture or deal in percussion-caps shall be granted by the go- 
vernor general in council, or by the executive government, or by an officer specially autho- 
rized by the governor general in council or by the executive government to grant such 
licenses. Licenses to manufacture or deal in arms and ammunition other than percussion 
caps may be granted by a magistrate or by an officer authorized by the governor general 
in council or by the executive government to grant such licenses. Act XXVIII. 1857. 

sect. 8. 

3692. Every person licensed to maniifactnre or deal in arms, percussion-caps, or other 
ammunition, shall enter, in a book to be kej)t by him for that purpose, an account of aU the 
stock-in-trade which he may from time to time have in his possession or under his control, 
and also the name and address of every purchaser of arms or ammunition sold by him, 
together with the nature, description, and quantity of such arms or ammunition. Such 
book sliall be open at all times to inspection by the magistrate or other duly authorized 
officer, by whom copies may be taken of all entries tlierein contained. If any such person 
shall omit or fail duly to keep such a book or to make therein all such entries as are hereby 
required, or if any person shall prevent or obstruct the inspection of such book or shall 
make a false entry therein, he shall be liable for every such offence, on conviction before 
a magistrate, to a penalty not exceeding five hundred rupees, in addition to double the 
value of any arms or ammunition sold of which he shall fail to make such entry or 
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respecting which he shall make a false entry ; and if the offender be licensed to manufac- 
ture or deal in arms or ammunition, he shall also forfeit his license if the convicting 
magistrate shall so adjudge. A.ct S12LV1II. 1857, sect. 9. 

3693. The magistrate or other ofiBcer authorised by government may at any time Magirtmt* or 
enter the premises in which arms or ammunition shall be manufactured or kept by any inHpoct dealor’I 
licensed manufacturer of or dealer in arms or ammunition, in order to inspect tlie stock- 

in-trade of such manufacturer or dealer ; and if any such manufacturer or dealer shall 
intentionally conceal from such magistrate or other officer as aforesaid any part of his 
stock-in-trade, or shall wilfully refuse to point out where tiie same is kept, he shall be 
liable, on conviction before a magistrate, to a penalty not exceeding five hundred rupees ; 
and all the stock-in-trade belonging to such person may be seized and shall bo confiscated 
if the convicting magistrate shall so adjudge. Act XXVIII. 1857, sect. 10. 

3694. Any license granted under tlie provisions of section 8 may be granted suh** Condition** and 
ject to such conditions as shall be thought necessary, and may be revoked or suspended cenae. 

by the person or persons authorized to grant such licenses. Act XXVIIL 1857, sect 11. 

3695. No arms or ammunition, and no sulphur or saltpetre, shall be imported eitlier ^ Ara*,^ ammum- 

by sea or by land into any part of the territories, in the possession of and under the British &c.» not to b«im’ 
government in India, without the license of the governor general in council or of the without ii- 

executive government Act XXVIIL 1857, sect 12. 

3696. If any person shall import or attempt to import without such license, either bv for im- 

^ portation without 

sea or by laud, into any part oi the said territories, any arms or ammunition, or any sul- license, 
phur or saltpetre ; or shall aid or assist in such importation or in such attempt to import ; 
or shall knowingly conceal or assist in concealing any arms or ammunition, or any sulphur 
or saltpetre, imported without such license ; — he shall be liable, on conviction before a ma- 
izistrate, to imprisonment with or without hard labor for any term not exceeding two years, 
and also to a penalty not exceeding one thousand rupees; and the articles so imported 
shall be confiscated if the convicting magistrate shall so adjudge. Act XXVIIL 1857, 
sect. 13. 

3697. The provisions of the two last preceding sections shall not extend to arms and tmpofution of 

. to aimum* 

ammunition imported in reasonable quantities for private use ; but the collector of customs 
may at any time detain any such articles, if he shall think it necessary, until he shall receive 
the orders of government Nothing in this section shall exempt any person from the obli- 
gation of giving any notice required by this Act. Act XXVIIL 1857, sect 14. 

3698. The governor general in council may by order prohibit the transport of arms, Government may 
ammunition, military stores, sulphur, or saltpetre, or any particular description of arms, oriJSSs, ammunw 
ammunition, or military stores, from one part of India to another, or the transport thereof 

in any particular direction to be specified in the order, or prohibit the transport thereof 
except according to such rules and conditions as may be specified in the order ; and the ex^ 
ecutive government of any presidency or place shall have the like power within the territo- ‘ 
ries under their government. Act XXVIIL 1857, sect 15. 

8 R 
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hibiM ^ 3699^ If any person shall transport or cause to be transported, or shall attempt to 

transport or cause to be transported^ or shall aid in transporting, any arms, ammunition, 
military stores, sulphur, or saltpetre, contrary to such order or to the rules and conditions 
spedfied therein, he shall be liable, on conviction before a magistrate, to a penalty not ex- 
ceeding five hundred rupees ; and the articles transported or attempted to be transported 
shall be confiscated. If any person shall by concealment or other device transport or cause 
to bo transported, or attempt to transport or cause to be transported, such arms, ammuni- 
tion, military stores, sulphur, or saltpetre, he shall, in addition to the penalty hereby pro- 
vided, be liable upon such conviction to imprisonment with or without hard labor for a term 
not exceeding two years. Act XXVIII. 1857, sect. 16. 

Persons corvee- 3700. If any person shall be found carrying or conveying arms, ammunition, mill- 
ing arms, ammuni- ^ u i . 1 '* 1 . 

tJon, Ac under tary stores, sulpfiur, or saltpetre in such a manner at* under such circumstances as to 
be afford just grounds of suspicion that the same are being carried by such person with intent to 
out wamnt iise the same, or that the same may be used, for any unlawful purpose dangerous to the public 
peace, it shall be lawful for any of the public officers mentioned in section 5 of this Act, 
or for. any other person, to apprehend without warrant the person so carrying or conveying 
such arms, ammunition, military stores, sulphur, or saltpetre, and to detain such person in 
custody in order that he may be dealt with according to law. If any person bo apprehend- 
Crofedim* ifap. ed by a person not being a magistrate, deputy magistrate, or assistant to a magistrate, or 
police officer, he shall be delivered over as soon as possible to a police officer ; and all 
persons apprehended by or delivered to a police officer under the provisions of this Act 
shall be carried before a magistrate or other officer competent by law to punish him for tlie 
offence or to commit him for trial. Act XXVIII. 1857, sect. 17. 
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3701. Whenever the governor general in council or the executive government 
shall consider it necessary so to do, they may by order prohibit the sale bf sulphur ; and 
any person selling sulphur contrary to such order shall be liable, on conviction before a 
magistrate, to a penalty not exceeding five hundred rupees ; and all sulphur belonging 
to such person shall be confiscated if the convicting raugistrato shall so adjudge. Act 
XXVIII. 1857, sect. 18. The governor general in council or the executive government 
may also at any time seize all sulphur in the possession of any person, and detain the same 
for such time as they may deem necessary for the public safety. Act XXVIII. 1857, 
•sect. 19. Nothing in the two preceding sections shall apply to sulphur kept or sold in 
reasonable quantities for medicinal purposes. Act XXVIII. 1857, sect. 20. The govern- 
ment may exempt any j^erson from the provisions of sections 18 and 19 upon such 
conditions, if any, as such govornincnt may consider necessary. Act XXVIII. 1857, 
sect. 21. 


Penalty for \nu 3702. The government may require all persons having m their possession ammuni- 

Ital neglect to give . . ...f ^ , ' . . / .j i 

notice ofpoesession tion or other military stores or sulphur, in any greater quantities than are considered 
In ce»t2ncMefl. reasonable for private use, to give notice thereof to tlie magistrate or other officer specified 
by government ; and any person who wilfully neglects to give such notice shall be liable. 
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on conviction before a magistrate, to imprisonment with or without hard labor for a term 
not exceeding two years, and shall also be liabio to a fine not exceeding five thousand 
rupees ; and all ammunition, military stores, or sulphur in the possession of such person 
or upon his premises shall be confiscated. Act XXVIII. 1857, sect 22. 

3703. If any magistrate have reasonable cause for suspecting that arms, ammunition, ^ater 

. . . ® ’ anU search hoiwtts* 

or sulphur liable to confiscation are m any house, building or other place, or that any arms, 

ammunition, or sulphur are in any house, building, or other place in the possession of auy 
person in whose possession they cannot be left with safety to the public peace^ he may, 
with such assistance as ha shall think necessary, by night or by day and by force if 
necessary, enter and search any such house or place, or cause the same to be entered 
and searched. It shall be competent to a magistrate to delegate to any of his Euro- 
pean assistants the powers conferred on him by this section. Act XXVIII. 1857, 
sect 23. 

3704. The governor general of India in council, or the executive government of . '‘eanh 

^ ° . . . 1 n • ^ ^ for wins, ammum- 

anv presidency or place, or the chief commissioners of the Puniab and Oude respectively, &c., may be 

1 • • in., . , i . . , oi^ewd IQ any 

or the commissioners of Nagpore and Semde respectively, or any other jicrsons authorized Wct. 
by government, may order a general search for arms, ammunition, or sul|)hur to be made, 
by any officers or persons named in such order, in any district or place s[)ecifierl therein. 

The persons authorized by such order, and all persons acting under their authority, shall 
have the like powers of entry, search, and seizure as are conferred by tlie hi'it preceding 
section. Act XXVIII. 1857, sect 24. 

3705. If, on any search being made, any person shall refuse to jiroduce or point out Penalty for not 
to the persons making the search, or shall conceal or attempt to conceal, any arms, ammuni- couc^ml 

tion, or sulplmr, such person may be apprehended without warrant, and shall be liable, 
on conviction before a magistrate, to imprisonment with or without hard labor for a term 
not exceeding two years in addition to any other penalty to which he may be subject under 
this Act. Act XXVIII. 1857, sect. 25. 

3706. After such time as shall be mentioned in the order of government extending the , Penalty for mak- 

” , , ” iog, U8iny» or 

provisions of this section to auy district or place, or, if no time be mentioned, after one keeping cannon, 
week from the publication of the order in the district or place, no person shall manufacture, ceaw, in nny (hi- 

, . , . . , . . , . t trietto vhich this 

use, or have in his possession any cannon, howitzer, or mortar, witliout a license irom the section u extended. 

governor general of India in council or from the executive government of any presi- 
dency or place. If any person shall manufacture, use, or have in his possession any cannon, . 
howitzer, or mortar, without such license, he shall be liable, on conviction before a magistrate, 
to a fine not exceeding two thousand rupees, and to imprisonment for a term not exceeding 
two years; and such cannon, howitzer, or mortar may be seized and shall be forfeited to Surrender of can* 

government Any person who lias in his possession any cannon, howitzer, or mortar at the sons not willing to 
timo when this section takes effect in any district or place, and who shall be unwilling to rotaimogpoisMuoD 
apply for a license to retain possession thereof, may surrender the same to the magistrate within *'*Kweptiou of 
such period as aforesaid. The provisions of this section shall not extend to any cannon, 
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howhzOT, or mortar forming part of the ordinary armament of any ship or vessel. Act 
XX.VUI tS57;sect. 26. 

’ 8707. Whoever assaults or resists, or aids or assists any person in assanlting or resisting, 

any person in the exocation of any power vested in him by this Act, shall be liable, on con- 
vietion before a magistrate, to a fine not ^oeeding two hundred rupees, or to imprisonment 
with or without hard labor for any term not exceeding six calendar months. Act XXVIII. 
1857, sect. 27. 

3708. No suit, action, or other proceeding shall be commenced or prosecuted against any 
person for anything done in pursuance of this Act without giving to such person a month’s 
previous notice in writing of the intended action and of the cause thereof, nor after tender 
of sufficient amends, nor after the expiration of three months from the accrual of the cause 
of action or other proceeding. Act XXVIII. 1857, sect. 28. 

3709. If any fine or penalty imposed by a magistrate under the authority of this Act be 
not immediately paid, the magistrate may commit the offender to jail, there to be imprisoned 
according to the discretion of the magistrate for any term not exceeding six months where 
the amount of the fine or penalty shall not exceed five hundred rupees, and for any term not 
exceeding twelve months in any other case ; the commitment to be determinable in each of 
the cases aforesaid on payment of the amount. Act XXVIII. 1857, sect. 29. 

3710. Any fine or penalty levied fi-om any person convicted of an offence under this 
Act, or any portion of such fine or penalty, may he awarded to the person on whose informa- 
tion the conviction shall take place. Act XXVllI. 1857, sect. 30. 

3711. The word magistrate” shall include any person exercising the full powers of 
a magistrate. And within the presidency towns and in the Straits’ settlement, all powers of 
conviction and confiscation upon conviction given by tWs Act to a magistrate, shall bo 
exercised by the police magistrates ; and all other powers given by this Act to a magistrate 
may be exercised by the commissioner of police; and all notices hereby required to be given 
to a magistrate shall m any such presidency town or in the Straits’ settlement be given to 
the commissioner of police. Act XXVIII. 1857, sect. 31. 

37 1 2. Whenever in any presidency or place the immediate control and superintendence 
of the police is vested in any person other than the magistrate or such commissioner of police 
as aforesaid, the executive government may order that all or any of the powers given by this 
Act to a magistrate, other than powers of conviction and confiscation upon conviction 
shall be exercised by such person, and that all notices hereby required to be given to a 
magistrate shall be given to such person. Act XXVIII. 1857, sect. 32. 

3713. This Act, or any part or parts tliereof, shall take effect in any district or place to 
which the same sh^I be extended by order of the governor general of India in council or 
of the executive government of any presidency or place. Act XXVJII. 1857, sect. 33. 

3714. It shall be lawful for the governor general in council or the executive govern- 
mwit of any presidency or place from time to time to withdraw from the operation of all 
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or any of the provisions of this Act any part or parts of any district or place which they 
may previously have declared to be subject thereto ; and in like manner* as occasion shall re> 
quire to subject the same again to the operation of all or any of the provisions of this Act. 
Act XXVIII. 1857, sect. 34. 

3715. The Act shall continue in force for two years. Act XXVIIL 18S7, sect. 35. 
Extended to the end of the year 1859, by Act XIX. 1859. 

NOTZS. 

Jtis considered unnecessary to insert the following temporary enactments, which will cease to, 

be in force on the dates specified: viz,— 

AciXIV”. 1857, entitled ** An Act to make farther provision for the trial and pnnish* 
ment of certain offences relating to the army, and of offences against the State.” 

Act XVI. 1857, entitled “Am Act to mako temporary provision for the trial and 
punishment of heinous offences in certain districts.” 

Act XVII. 1857, entitled “An Act to provide temporarily for the apprehension and 
trial of native officers and soldiers for mutiny and desertion.” 

The duration pf these 3 Acts was extended to the end of the year 1859 by Act 
XXIL 1858. 

Act X. 1858, entitled “ An Act to authorize the confiscation of villages, the imposition* 
of fines, and the forfeiture of certain offices in canes of rebellion and other crimes committed 
by inhabitants of villages or by members of tribes ; and also to provide for the punishment 
of proprietors of land who neglect to assist in the suppression of rebellion or in the appre> 
hcnsion of rebels, mutineers, or deserters.” This Act will cease to be in force on 
March 1860. 

Act XI. 1858, entUUd “ An Act to authorize the infliction of corporal punish- 
ment in certain cases.” This Act will cease to be in force on the 4rA April 1860. 

Act XIII. 1858, entitled “ An Act for the punishment of persons who unlawfully 
possess or conceal arms or other property belonging to Her Majesty or to the East India 
Company.” This Act will cease to be in force on the ith April 1860. 

Act XXVI. 1858, entitled “ An Act to make farther provision for the trial and punish- 
ment of offences against the State.” This Act will cease to be in force after the end of the 
year 1859. 
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SECTION III. 

OF PRINTING PRESSES. 

3716. No printed periodical work whatever, containing public nows or comments on 
public news, is to be published within the territories of the British government in India except 
in conformity with the rules hereinafter laid down. The printer and publisher of every such 
periodical work are to appear before the magistrate of the jurisdiction, within which such 
work shall be published, and are to make and subscribe in duplicate the following decla- 
ration : — “ I, A. B. declare that I am the printer (or publisher, or printer and publisher) of 

the periodical work entitled , and printed (or published, or printed and published) 

at and the last blank in this form of declaration is to be filled up with a true and 

precise account of the premises where the printing or publication is conducted. As often 
as the place of printing or publication is changed, a new declaration is necessary. As 
often as the printer or publisher, who has made such declaration, leaves the territoiios of 
the British government in India, a now declaration from a printer or publisher, resident within 
the said territories, is necessary. Act XI. 1835, sect. 2. 

3716a. Whoever prints or publishes any such periodical work, as is hereinbefore de- 
scribed, without conforming to the rules hereinbefore laid down ; or whoever prints or 
publishes, or causes to be printed or published, any such periodical work, knowing that the 
said rules have not been observed with respect to that work ; is, on conviction, to be 
punished with fine to an amount not exceeding 5,000 rupees, and imprisonment for a term 
not exceeding 2 years. Act XI. 1835, sect. 3. 

37165. Each of the two originals of every declaration so made and subscribed, as is 
aforesaid, is to bo authenticated by the signature and official seal of the magistrate before 
whom the said declaration has been made ; and one of the said originals is to bo deposited 
among the records of the office of the said magistrate, and the other original is to bo depo- 
sited among the records of the supreme court of judicature, or other Queen’s court, within 
the jurisdiction of which the said declaration has been made. And the officer in cliarge 
of each original is to allow any person to inspect that original on payment of a fee of one 
rupee ; and is to give to any person applying a copy of tho said declaration, attested by the 
seal of the court which has the custody of the original, on payment of a fee of 2 rnpees. 
Act XL 1835, sect 4. 

3716c. In any legal proceeding whatever, as well civil as criminal, the production of 
a copy of such a declaration as is aforesaid, attested by the seal of some court empowered by 
this Act to have the custody of such declarations, is to be held (unless the contrary be 
proved) to be sufficient evidence, as against tho person whose name is subscribed to such 
declaration, that tho said person was printer, or publisher, or printer and publisher (according 
as the words of the said declaration may be), of every portion of every periodical work 
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whereof the title corresponds with the title of the periodical work mentioned in the said 
declaration. Act XL 1835^ sect. 5. 

3716d. Provided always that any person, who has subscribed any such declaration as 
is aforesaid, and who subsequently ceases to be the printer or publisher of the periodical 
work mentioned in such declaration, may appear before any magistrate and make and 
subscribe in duplicate the following declaration: A. B. declare that I haye ceased to 

be the printer (or publisher, or printer and publisher) of the periodical work entitled 

And each original of the latter declaration is to be authenticated by the signature and 
seal of the magistrate before whom the said latter declaration has been made ; and one 
original of the said latter declaration is to be filed along with each original of the former 
declaration. And the officer in charge of each original of the latter declaration is to 
allow any person applying to inspect that original on payment of a fee of one rupee, and is 
to give to any person applying a copy of the said latter declaration, attested by the seal of 
the court having custody of the original, on payment of a fee of 2 rupees. And in all trials 
in which a copy, attested as is aforesaid, of the former declaration has been put in evidence, 
it is lawful to put in evidence a copy, attested as is aforesaid, of tlio latter declaration ; and 
the former declaration is not to he taken to be evidence that the declarant was, at any period 
subsequent to tlie date of the latter declaration, printer or publisher of the periodical work 
therein mentioned. Act XL 1835, sect, 6. 

3716<?. Every hook or paper printed within the territories of the British government in 
India is to have printed legibly on it tlie name of the printer and of the publisher, and the 
))lace of printing and of publication : and whoever prints or publishes any book or paper other- 
wise than in conformity with this rule is, on conviction, to be punished by fine to an amount not 
exceeding 5,000 rupees, and by imprisomuent for a term not exceeding 2 years. Act XL 
1836, sect. 7. 

3716/. No person is, within the territories of the British government in India, to keep in 
his possession any press for the printing of books or papers, who has not made and subscribed 
|.ho following declaration before the magistrate of the jurisdiction wherein such press is: «I, 

A. B. declare that I have a press for printing at and this last blank is to bo filled up 

with a true and precise description of the premises where such press is. Whoever keeps in 
his possession any such press without making such a declaration is^ on conviction, to bo 
punished by fine to an amount not exceeding 5,000 rupees, and by imprisonment for a term 
not exceeding 2 years. Act XL 1835, sect. 8. 

3716y. Any person who, in making any declaration under the authority of this Act, 
knowingly affirms an untruth, is, on conviction thereof, to be punished by fine to an amount 
not exceeding 5,000 rupees, and imprisonment for a term not exceeding 2 years. Act XI. 
1835, sect 9. 

3716A. It is imperative upon a magistrate, under the above provisions, to sentence any 
person convicted of a breach of them to imprisonment in addition to fine. If the fine is not 
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* V para* 1848. 


Afimiil return of 
prmtlDg preeies. 


Paid^ it is to be levied under Act IL 1839/ and is not commutable to a further period of 
imprisonment. Const No. 1325. 

3716f. The magistrate is to furnish annual returns in the forms given in appendix F, 
Nos. 20 and 21. They are to include every printing press at which any periodical work 
or any book, or pamphlet, in any vernacular or Oriental language, has been printed or 
published during the year. The magistrates will probably have no difficulty in making up 
the rofurns, as the printer and publisher of every periodical work, and the owner of every 
})rinting press, is required by law to make declaration of the same before a magistrate ; 
and it is not likely that such persons will be otherwise than willing to furnish all informa- 
tion required for statistical purposes. In those districts in which there are no presses, from 
which periodical or other works in any dead or living Oriental language issue, a remark to 
that eflect will be sufficient. C. O. Sup. Pol. Z. P. No. 5 of 1853. 
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SECTION l\r. 

OF LOTTERIES AND (L\:\niJJNO. 

3717. In the territories subject to the government of the East India Company, all lotte- 
ries not authorized by government are to be deemed common and public nuisances, and 
against law. Act V. 1844, sect. 1. 

3718. No person is to keep in the said territories, publicly or privately, any office or 
place for the purpose of drawing any lottery not authorized by ^overmuent, or to have any 
such lottery drawn, or knowingly to siifl'er any sucli lottery to b(‘ drawn in his or her house; 
and any person so ofiending is, for every such ollence, upon conviction l)erore a justice of the 
])cacc or magistrate, to be punished by line not exceeding 3000 rupees. Act V. 1844, 
sect. 2. 

3719. No person Is, under any pretence, device, or descri})lk>n wliatsoever, to agree to 
pay any sum, or to deliver any goods, or to do or forbear doing any thing for the benefit 
of any ])erson, wlu'tber with or without cousideration, on any e\ent or contingency relative 
or a])plica1)le to the drawing of any ticket, lot, number, or figure in any siu*Ji lottc‘ry ; or to 
publish any proiiosal for any of the purposes aforesaid ; and any p^-rson, ofiending in any 
of the matters nienlunied in this section, is for every such olI(‘nce, upon conviction before 
a justice of the peace or magistrate, to be punished byline not exceeding 1000 rupees. 
Act V. 1814, sect. 3. 

3720. Every line, Mliicli is incurred uinler the provisions of this Act, is to be ajijdicd, 
one half to the use of government, and the other half to the use of the inroriiier or informers. 
Act W 1844, sect 4. 

3721. There is no specific enactment in the regulations hy >vhlcli p(‘rsons found playing 
in gambling houses are i>unisliable by the magistrate. lie should therdbre, in any case of 
doubt, take a futwa from the law officer, and proceed in coiifonuity ^\itll his exposition of the 
Maliomcdaii law.(r^^ Const. No. 891. 
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(«) It is said in the cliapler of the lleda}!i “ Of Kirabeeat or aboiniTiatioiis, ’ that “ it is aboniinablo (makrooh) to 
play at rlu'ss, dice, or any other paine ; for if any thing ^ staked it is gamblirijr, wliu h is {‘\pressly prohibited in the koran ; 
or if, on tho other hand, nothing be hazarded, it is useless and \ain. Ile^ddL , llu* proplu t 1ms deelared all the entertain- 
ments of a Mussulman to be vain e.veepting three ; the breaking in of hi-* hor‘'e ; the drawing of his bow; and tho playing 
and amu ing himself with his wives. Several of the learned, however, dt cm the game of chess to bo allowed, os having a 
tcndoncY to quicken the uuiler‘'tauding ; which upiiiiou has also been nscribetl to Shalci, and Malik.” The word “ makrooh” 
here used is taken to apply to an) thing, “ which in its qualities nearly approaches to unlawful, without being actually so.” 
But it is also said iu the chapter ” Of e\idenro” that “ the testimoii) of u person who plays for a stake at dice or chess 
is inadmi.shible, because the gaming in that manner is ranked in the number of great crimes,” The prohibition of gaming is 
deduced from the sn\ing of the prophet, “ w'boevcr plaj - at chess or (lice docs, us it were, plunge bis hand into the blood of 
a hog.” Ucd, Tratut, vol, Gby,* and vol, 4, jutijt 
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3722. All agreements, wlietlier made in speaking, writing, or otherwise, by ivay of 
gaming or wagiu'iiig, are to be null and void : and no suit is to be allowed in any court of law 
or equity for recovering any sum of money or valuable thing alleged to be won on any w^ager 
or entrusted to any person to abide the event of any game, or on which any >vager is made. 
Act XXf. 1848, sect. 1. 


SECTION V. 

OE THE SALE OR EXPOSURE OF OBSCENE BOOKS AND PICTURES. 

3723. Wliocver, within the territories in the possession and under the government of 
the East India Comj)any, in any slio]), bazar, street, tlio rough fare, high-road, or other place 
of public resort, distributes, sells, or offers, or e\])oscs for sale, or wilfully exhibits to ])iil)lic 
view, any obscene book, j>aper, ])rint, drawing, painting, or representation ; or sings, recites, 
or utters any obscene song, ballad, or Avords, to the annoyance of otliers ; shall ui)on 
conviction, as hereinafter provided, before a magistrate, bo liable to a fine not exceed- 
ing 100 rupees, or to imprisonment, witli or without liard labor, for a period not exceeding 
three months, or to both. Act I. 1850, sect. 1. 

3724. It shall bo lawful for any ])crson whatsoever to apprehend any person found 
committing any of tlie above-named ofieiiccs, and forthwith to deliver him to a police olHcer 
of the ])lace where he shall have been ap])rehendcd, to be taken before any magistrate 
liaving jurisdiction In such place ; and it shall be the duty of every police oflicer to use his 
best end('avours to apprehend and to convey before a magistrate any person that lie shall 
find so ofiendiiig, together with such obscene books, papei's, prints, drawings, paintings, and 
representations, as may be found with such person. Act L 1850, sect. 2. 

3725. Upon information given or charge ])rcferred, upon oath or solemn allirmation, 
a magistrate, within whose jurisdiction the offence may have been committed, may issue a 
summons for the appearance, or a warrant for the a])preliension, of any jicrson accused 
of any of the ollences enumerated in section 1, and such magistrate shall ju’oceod under the 
rules oftlie general law to hear and determine llie case. Provided that it shall not be 
necessary to require the presentation of a complaint in writing, nor to require the attend- 
ance of any complainant, any thing contained in sect. 6, Reg. IX. 1807’^ or any otlier law 
to the contrary notwithstanding. Act 1. 185G, sect. 3. 

3726. Every magistrate is required to destroy, or cause to be destroyed, all such 
obscene books, papers, prints, drawings, paintings, or representations, as may come within his 
power or control. Act I. 1856, sect. 4, 

3727. After the passing of this Act, it shall not be lawful for any person to import 
into any part of the aforesaid territories any obscene book, print, or picture ; and every 
such book, print, or picture shall be forfeited and shall be seized by any officer of customs, 
and the same shall be destroyed by such officer. Act I. 1856, sect. 5. 
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3728. All orders or sentences passed under this Act shall be appealable In the usual 
manner under the regulations and laws that are or may be in force relating to a})peals from 
tlie orders of magistrates or other officers exercising the powers of a magistrate. Act I. 
1856, sect. 6. 

3729. Nothing contained in this Act shall ai)ply to any representation sculptured, 
engraved, or painted, on or in any temple, or on any car used for the conveyance of idols. 
Act I. 1856, sect. 7. 

3730. No conviction, order, or judgment of any justice of the peace shall be quaslied 
for error of form or jn-ocedure, but only on the merits; aiul it shall not bo necessary to 
state on the face of the conviction, order, or judgment, the evidence on which it proceeds ; 
but the dej)ositions taken, or a C()j)y of them, shall be returned with the conviction, order, 
or judgment, in obedience to any writ of certlonirt ; and if no jurisdiction aj)pears on the 
face of the conviction, order, or j iidgmciit, but the depositions taken supply that defect, the 
conviction, ordei*, or judgiiieiit shall be aided by what so ap[>ears in sucii depositions. 
Act I. 1 85G, sect. 8. 

3731. The following words in this Act shall have the meanings hereby assigned to 
them, unless there he something in the subject or context repugnant to such construction 
{ that is to say): — The word ‘^magistrate'’ shall include joint magistrates and ])ersons law- 
fully exercising the powers of a magistrate and justices of the [>eace. Words importing 
the singular number shall include the plural number, and words importing the plural 
number shall include the singular number. Words importing the masculine g(‘iKler shall 
include females. Act I, 1S56, sect. 9. 


SECTION YI. 

OF AFFKAYS.f./ ; 

3732. Tlie word affray,’’ in all criminal procccdliurs, is to he rendered ‘i khauahjun- 
gee” (in llengalee “ Janga hangaiua”) ; and the term “ hangama ’ is to be restricted to 
indicate a riot or tumultuous assembly. C. O. No. 37 of vul. 3. 

3733. As it is not clear what amounts to a riot in Mahomedan law, and no definition 
is to bo found in any of our own autliorities, the court adopted the following definitions 

(n) The term ‘‘affray’’ has a much more extended siemficatum in this rod^‘ than that assigned to it in KnglUh law. 
and beems to inelude not only the but also the /w/, ?•««/, and unhwjul assembly ^ and perhaps some other offences, 

of that code, I’he n>a/, and unJanfiil assembly appear to differ oidj as to the execution of, or motion to execute, tho 

purpose iutended ; and may be defined to be— a tumultuous di'^turbanco of tho poueo hy d or more persons, asseinbUiic' 
together of their own authority, with an iuteat mutually to assist one another against any one who should oppose them iu tho 
execution of some entcrprize of a private nature, iiivohiiig some circumstance of actual force or violence, or at least an appa- 
rent tendency thereto, in terron jn popuhy but not nece^-sarily involA'ing any act of personal violence. Tlie affray in the En- 
glish legal sense is taken for a public offence to the terror of the people. There may bo an assault ^ which will not amount to 
an nj/’rt/y, as when it liappcns in a private place out of tho hearing or seeing of any except tho parties concerned ; and there 
may be an affray which does not amount to a rloty as when a sudden disturbance occurs between people wlio havo met together 
on a lawful occasion. An ajfray may be committed by 2 persons, a not by not loss than a. No quarrcUomo or thrcaleuiag 
\i ords whatever amount to an affray. Uusiell and Arc/Md, 
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taken from tlio fiftli rcpoit of the English law commissioners. If three or more persona 
assemble togotlier for the purpose of executing some unlawful and violent act, or any act 
whatsoever under such circumstances of violence, threats, tumult, numbers, display of arms, 
or otherwise as are calculated to create terror and alarm, and shall wholly or in j)art execute 
such j)ur|)ose.'” But it is not a riot, where three or more persons being assembled together 
for any lawful purpose happen, on a sudden (piarrcl, to commit a breach of the peace, 
houc\er \ioleiit, for their meeting was iiinocenl and law'ful, and the subsequent breach of 
tlie peace happened une\pect(‘dly, without any previous intention concerning it. In such an 
aifray, only those arc guilty wlio atkially engage in it.^’ Reports L.l\ 18.32, part 2, page 882, 

3734. The court w’arn the magi^tratos against a superficial investigation of the causes 
ofadVays, and against the coniiivanco of the police odicers and amlali wdth the landholders, 
w’ho arc generally the instigators of aifrays. 'J'liey observe that, if an aifray takes place 
near a thaiia without any exertion of the darogali to prevent it by timely interposition or 
notice to the magistrate, there inn.t be a jjresmnption against liim of gross neglect, or 
coiTii})tion and collusion. And they direct therefore the vigilant attention of magistrates to 
the conduct of the i)oli(‘e oiIieer>, ziuiieeiulars, and amlah, and reipilre their prompt interpo- 
sition, not only to j)i event the imidcdiile mischief, but also to determine the right of posses- 
sion to the land, which ib the sul)jeet of dispute.^ Tiie truth of the case wdll be best 
ascertained by witnesses uiicomieetcd with either of the parties. C. (), No. 50 of vol. 1. 

3735. The darogalis of poliie are to proceed In jierson, or to depute one or more of 
their olliccrs, as circumstaiiees may rcvpiiie, to attend and maintain the peace at fairs, and 
during the celebration of festivals, at all i»!a(*es where unj considerable iiumlicr of persons 
arc collected together. Reg. XX. 1817, seel. 18, el. 1. 

373G. On receiving intimation of any tumnltnous meeting or assemblage of persons, 
or of any projected riot or serious di4ui baii(‘e, whotlier arisiiyg from trespass or disputes 
iTgarding land, crops, tanks, wmU irour'-e?, ivserv<>ir3, or oilier cuusi's, the darogah is cither 
to proceed in person, or to cause the mohiiiir, or jemadar, to repair immediately to the 
spot ; and the police officer, emjdoyed on such duty, is, in the first instance, to proceed to 
the residence of the zumeonda]*, talookdar, or farmer, in wdiosc estate or farm the disjmtants 
are said to he, and to require liim instantly to cause them to disperse. Reg. XX. 1817, 
sect. 18, cl. 2. 
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3737. In the event of this measure pro\ing insufficient, he is to endeavour to prevail 
on the j)artics to disjierse, and either to adjust th(*ir dilfercnees among themselves by arbi- 
tration or panchayat, or to have recourse to a court of judicature for the decision of their 
claims. In the event of such endeavours proving fruitless, the police officer, who is present, 
is to declare aloud that if any person is killed, wounded, or violently beaten, all persons 
I'onccrned in the affray wdll be brought to trial before the criminal courts. The police 
officers are at the same time to strive to seize the leaders, or principal offenders ; and in the 
event of their failing so to do, they are to endeavour to ascertain their names and places of 
abode, and to collect sufficient evidence, if practicable, from persons unconnected witli the 
parties, of the circumstances of the affray, tlie causes which led to it, and wdio were the first 
aggressors; and, after taking these steps, they are to set people to w’atch the further 
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proceedings of tlio parties, and immediately to communicate the wliolc of tlie particulars to 
the magistrate, who is to adopt the necessary measures for bringing the oUenders to condign 
punishment. Reg. XX. 1817, sect. 18, cl. 3. 

3738. The officers of police are required to proceed to the spot as above directed, and 
to use every precaution to prevent aftrays ; but they are to confine themselves to maintain- 
ing the peace, and are on no account to take part with or to afford assistance to citlicr side 
in the dispute; and darogahs are strictly prohibited, unless under the s])ec‘ial instructions of 
the magistrate, from deputing burkundazes, or muzkoorce peons, to thffend tlic propertv of 
either party applying for the aid of tlie police on the groiiiul of alleged apprehension of 
affray. Reg. XX. 1817, sect. 18, cl. 4. 

3739. If the cause of dispute is land or crops, the darogah, in his report to the magis- 
trate, is to describe the land contested, or the quantity or (juality of the grain; and in 
boundary disputes, where tlie claims of individuals may be better exphiined by a plan of the 
ground, he is to prepare and transmit, with his re])()rt, a sketeli sliowing tlie outline and 
general position of the portions of land claimed by the cuiiteading iJarLies. Reg. XX. 1817, 
sect. 18, cl. 5. 

3740. It is not necessary that in every case of affray both parlies should be committed 
for trial. Const. No. 778. 

3741. Affray not being enumerated in cl. 1, sect. 3, Reg. X. 182 1’*', as one of the 
offences in wliieli a niagi''trate is authorized to tender a pardon io the pt'r^ons concerned, the 
evidence of participators in a case of affray is not admissible aealiist other iiidivitluals, impli- 
cated ill the same offence. Const. No. 535. But parlies lu> were themselves im])lieatod 
ill the affray, but have been released by the magibtrato, may be admitted as witnesses. 
Reports JJ\ P. 1850, part 1, page 31. 

3742. All parties actually present and taking part ill a disturbance or br(3ach of tho 
peace, should b(i charged a-? principabs. The term accoiupliee ib inapplicable* in such a case. 
Reports I\ 1855, part 1, ])age 039. 

3743. The discrepancy of tho evidence of th(3 two parties in an affray alfords no 
ground for the ac(;[uittal of those charged with being conci*rned theri‘in : credit must be given 
to that ovidtmcc ivhich appears best bupportcJ by tlie circumstances oi* tlie case. N. A. R. 
vol. 3, page 221. 

3744. In an outbreak and riot attended with homicide wdiich occurred during the pro- 
cession of the moliurrum, it was held that as the presence ol tho IMuliomedans, however 

great may have been their number, was not a criminal ])res(3nc(*, and as there \vas notliing 

illegal in the ceremony in which they were engaged, thereloro those only, wlio could be 
shown to have been guilty of any overt act, or in other w ords to have taken an active part 
in the riot, were liable to punishment. Reports W. R 1850, part 1 , page 17G. Troof of the 
mere presence of certain persons on the spot during a riot is not sufficient to warrant convio 
tion. It is requisite in such cases that it be proved that the prisoners took an active part in 
the proceedings of the rioters. Reports IV, P, 1854, part 1, page 557. 
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3745. In a trial for riot with Iiomicido, which arose from the attempt of the servants 
of an indigo factory to sow lands by force, the court held that the only question was, whe- 
ther the force list'd by the villagers to resist and drive away the factory people was so much 
greater than tlie occasion rec^uired, that it cannot be pleaded in justification of their acts. 
Reports L. P- 1855, part 2, page 767. 

3746. But where a man is the acknowledged adherent of one of the parties engaged 
in tlu* ailraj^, and it is shown that lie joined in it witli the object of attacking or n'sisting the 
force o])posing the party, it is a matter of no consequence whether he struck tlio person 
killed in self-defence or not. TTis overt acts, as a party concerned, render him rcsiionsiblo 
for tlic whole result of the encounter. Reports />. 1* 1855, part 2, page 424. 

3747. In an outbreak in jail where tlie sepoys were obliged to fire on the convicts in 
order to chock tlicir attack upon the authorities, and one man was killed and otliers 
wounded, it was ruled that the prisoners could not be held hjgally responsible for the homicide 
or wounding, although it necessarily arose from the acts of the prisoners. Re])orts L. P, 1855, 
part 2, ])age Gil. 

3748. Should tlio late incumbent of a putnec talook, or his late under-tenants, continue 
to oppose the entry ol‘ the new purchaser, notwitlistamling the issuing of a proclamation by the 
civil court declaring the just rights of the latter (for which he is at liberty to apply on 
meeting with oiq^osition), or should there be n^ason to apprehend a breach of the peace on the 
part of anyone, the aid of the police officers, and of all jaiblic officers, who are at hand and 
capable of affording assistance, is to be given to tlie new purcliascr on his presenting a 
written application for the same ; and in the event of any affray or breach of the peace occur- 
ring, the entire responsibility is to rest with the i)arty opi)osing the lawful attempt of the pur- 
chaser to assume his rights. Reg. Vlli. 1819, sect. 15, cl. 3. 

3749. In a case where an affray was the consequence of an attachment of property 
made by a peon under tlio order of a mooiisiff, the court licld that the officer serving the 
process is not necessarily bound to exhibit 1 he warrant upon which he acts, if no demand 
is made for a sight of it, N. A. R. vol. 4, ])agc 251. 

3750. Resistance offered by a fiirmor to persons legally authorized to distrain his 
effects, is a criminal act and punishable by imprisonment, notwithstuiiding that the distress 
be levied in an irregular maimer, as the farmer always has it in his power to gain redress 
by an application to a court of jiistice.fu) N. A. R. vol. 1, page 302. 


Rcroiirs(»t(. \in. 3751. It is HO grouiul for a total remission of punishment that the accused w^ere not 
fo^ of the aggressing party in an affray ; as, by the rule established in the preamble of Reg. 

daTns a * XLIX. 1793,(/>) tlio liaviiig recoursG to violent means either for enforcing or resisting 
lueauor. disjiuted claims, is not only highly criminal but unnecessary, from the parties having it at 


{(i) In Knplish law tho legality or illegality of the act iatoaded to be done is not material, if there be violence and 
tumult. Ru<^sfU. 

{b) Tills 1*1 the original law for preveuting affrays respecting disputed boundaries ; but it has been repealed, as well 
as Keg. XV. 1»J1, by Act IV. ISTO. 



BOOK V. — CHAPTER 11. — SECTION VI. AFFRAYS. 743 

all times in their power to obtain redress by application to the courts of judicature : but 
the iiizainut adawlut, in awarding punishment, may admit the circumstance to operate in 
mitigation. N. A. R, vol. 2, j)age 339. 

3752. It would be illegal to punish the person who profited by an affray, unless there 
were proofs tliat tlie person so punislied had been guilty of instigating or conniving at it. 
Mere suspicion of instigation or connivance cannot warrant the infliction of punishment. 
Const. No. 619. C. O. No. 63 of vol. 2. 

3753. The act of assembling armed men, or taking oilier unlawful measures, with the 
evident intention of committing a Lreacli of the iicacc, is an offence punisliable by tlic magistrate 
as a misdemeanor under the discretionary powers vested in him by sect. 19, R('g. IX. 1807.* 
This is ruled in accordance witli the IMahomcdun law as well as tenor of cl. 1, sect. 2, 
Reg. IV. 1825. (^/) Const. Nos. 132 and 664. 

3754. Inconsiderable affrays are classed among the petty ollonccs, wliicli the magistrate 
is competent to punish under sect. 8, Reg. IX. 1793, for which see paras. 703 ami 3S27. 

3755. All ))crsoiis charged with being concerned in affrays as defiiuHl in Reg. XLIX. 
1793 (CW. Prov, Reg. XXXII. 1803) [/. c, wlieii any person havinix a claim to any disputed 
land, or crops, in the possession of another, attempts to possess liiiiiself of Midi land or crops 
by force] are, upon due ]»roof of the offence, provided the affrays 1)(‘ unattended with homi- 
cide, severe wounding, or other aggravating circumstance, punisli.'ible by the magistrate or 
joint magistrate of the district, in wliicli the affray lias occurred, without commitment to the 
sessions court. Reg, 1. 1822, sect. 3. 

.‘>756. Ill such cases tlie magistrate is competent to piiiunIi the ollendcr by imprison- 
ment, with or without labor, (5) for a period not exceeding one year, and a fine not exceeding 
200 rupees, cominutablc if not paid to a further period of imprisonment not exceeding one 
year, so that the whole period of inii)risonment in no case exceeds two years. Reg. VIll. 
1828, sect 3. 

3757. The above provisions arc applicahlo only to cases of affrays regarding lands 
and their produce ; and cannot be made to ajiply to other cas(*s of alfray from wdiutever 
cause arising. C'onst. No. 1154. 

3758. It is not competent to a magistrate or joint magistrate in any case of affray to 
award corporal punishment [and therefore no additional imiu’i^omiient in lieu thereof] ; nor 
is a magistrate to refer any such case for examination and decision to his assistant, unless 
such assistant is invested with the special powers designated in sect. 2, Keg. III. 1821. 
Reg. 1. 1822, sect. 4. 

3759. The power vested in a magistrate by the above provisions of awarding labor 
during the original term of imprisonment, must be considered to extend equally to the further 

(а) This regulation contains the rules for requiring recognizances and security for keeping the peace ; and the clause 
cited mentions incidentally the above offence as one cognizable by the criminal courts ; sco para, aSSO. 

(б) Under sect. 3, Reg. II. J 834, fetters cannot bo adjudged m such cases, and the prisoner must be allowed the 
option of commuting the labor by the paymeat of a specified fine ; see paia. 13GU. 
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period of imprisonment adjudged in default of payment of iho fine imposed ; subject, of 
course, as regards both periods to the rule laid down in cl. 1, sect. 3, llcg. 11.1834.* 
Const No. 972. 

3700. A niagistrato is not competent, under llic above provisions, to sentence a 
prisoner convicted of affray at once to two years’ iiinirisonnient The period in addition 
to one year is awardablc only in default of payment of a certain line. Const. No. 774. 

;J7(;1. Reg. VIII. 1828 docs not in any way interfere witli the power vested in 
iiiagistratesbyKeg.lv. 1823 [to reqfiirc secmdty to keep tlie peace]. Under this con- 
struction a magistrate is competent to punish to tlio full extent of the power conveyed by 
the above provisions, and in addition to such sentence to rc((iiiro the prisoner to furnish 
security, or be Imprisoned for a year in default : tlie whole term of inqirisonmeiit not exceed- 
ing three years, if the demand for security is not complied with. Const. No. 1290. 

37G2. Under the terms of sect. 3, Reg. T. 1822, an affray attended with sUf/hf wound- 
ing lies within the coinpcteiico of th(» magistrate. Const. No. 423. 

37G3. In supersession of Const. Nos. 023 and G28 (by uliich cases of affray attended 
\N ith wounding, if the wounds were inlhctod by a sword, were ruled to be beyond the 
eompctence of a magistrate) it is dechrcnl that a magistrate is ciniiowered, in such eases, 
to commit or punish, as he may judge mo'^t expedient, without ri'gard to the instrument ot 
ofience, and with reference solely to the nature and extent of the injuries inflicted by the 
ainrressors. C. O. No. 53 of vol. 3, para. 1. 

37G4. Under orders of govermma'it, the magistrates arc required to submit to the 
commissioners of circuit, for their examination, ('very case of \iolciit affray, attended wdtli 
aggravating circumstances, in which the t>crvant-> of an indigo factorv have been engaged, 
whether the European at the head of the (''>tablishmeiit has been iiielieb'd in the charge or 
not. The commissioner of circuit is to iurniJi with his annual report, in his capacity of 
siiperintendciit of police, a .specific stateirn'iit of su(‘h cases. U O. No. 22 of vol. 2. 

37G5. In all cases of affray, attended with homicide, severe wamnding, or otln'r aggra- 
vating circumstance, the magistrate is to bring the offenders to trial before the si'ssions 
court, committing them to prison, or enlarging them upon bail, as the circumstances ol* each 
case appear to require. Reg. L 1822, sect. 5. 

3766. Whenever any person committed for trial to the sessions court, on a charge of 
affray attended w'ith homicide, is C()n\ieted by the law officer with the concurrence of the 
s('ssion judge of such offence, it is not competent to the session judge to sentence the person 
so convicted to a less term of imprisonmeut Ilian five years from the date of such sentence, 
with or without labor. Reg. II, 1823, sect. 2. 


If fciirh sontenco 37G7. Whenever, with regard to any person or persons so convicted, the session judge 
tfialio borefeneu! opinion that the punishment above stated is more than adequate to the ollbnce, he is to 
issue no scnteuce in the trial, but is to refer tlie ease for the sentence of the nuamut adawlut, 
setting forth at large in his letter of refcrouce the grounds on which he applies for a mitiga- 
tion. lieg. IL 1823, sect. 3. 
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3768. Nothing in this regulation [/. e, in the two prccoJincc paragrai^isl is to he con- Mavimumof 

li.1 •• sentence. 

strued to alter the existing rules, by which a session judge is competent, in such eases, to 
pass a sentence of 7 years’ imprisonment with or without tlic addition of labor ; or those by 
whicli, wdiero he considers even that punisliment to be inadequate to tlio offence, he is 
authorized to refer the trial for a still heavier jmnishment to tlie nizaniut adawlut.f^/) 

Reg. II. 1823, sect. 4. 

3769. So much of Reg. II. 1823, or of any other regulation in force, as authorized CnrporM pnmsb. 

I i C • j T 1 1 • . ' nnnU, or 

tlio courts 01 circuit lo adjudge corporal pnmslimont by &trl[)es in cases of affra}", was nuMitininuthcn- 
rescinded by sect. 2, Reg. XI 1. 1825. Audit is bold by the nl/aniiit adawliit that addi- ju.Voi, ^ 
tioiial imprisonment, in lieu ol corporal punishinonl, cannot he awarded on conviction 
of offences not punishable by stripes before the passing of llw- II. 1831. N. A. It. \o]. 6, 
jiage 1. 


3770. Tlio inlniiniim of jnmislnnent in cases of affray attended with liomicide, esta- 
blished hy the above provisions, is to bo considered to apply to sucli (‘ases onlv, in which 
both parties are found guilty of ha^ing liad resort, by prciiKMiitaiion, to that mode of 
adjusting their dillercnces ; — and is not to be deemed applicalile lo eu^i‘s arising ont of a 
sudden <piaiTi‘l, in \\lncli no premeditated jmrposo of affray is establisli(‘d ; — nor to assaults 
or otlier aggressions in which tlie assaiknl ])arty is not sho\Nn, hy tl)(‘ii* pr(‘\ious ])i’eparalion, 
or in any other way, to lia\e l)(‘(‘n ready and intent to nu'et their advcasariis in tlu^ field of 
combat; — nor is it to be construed to ap}>Iy to cases of aflVay attended witli lioniicidc*, in 
which persons guarding and ]»roteeling crops, grain, or }>r<)])erty, in a l(>gal manner, aro 
attacked by persons trespassing, or otlu'ns, or in h'gal and just detence of the pro])erty 
under their cliargt*, resist aggns^sioii in self-defence. Jii all such cases the session judges, 
iigreeiiig with the futwas of llielr law otlicers, are to pa^s such le</'il s(‘uU‘ncc‘ as is suilahh* to 
the olleiicc of the several parties, tin' same as if Reg. 11. 1823 had no existence. Reg. VI. 
1828, sect. 2. 


Tlostnclioii {ifnp- 
plicaliou of rulo 
roj^jaidmir ininouKiu 
of pumshniont. 
It not nfi'r 

to im])rein(‘ilitut( il 
01* to ])(*r‘^ons 

rcsbiinp: iiLiitivs 

•*101) on property 
luiilor tlioir chui’Kf . 


3771. With reference to the aliovo rules, the nizanuit adawlut direct, that, whenever 
in cases of affray attended 's^ith liomicide a sentence of le^s tlian five 3'eais ini])ri'>onment 
is awarded, the session judge should invariahly insert in Ids remarks on the trial that the 
affray A\as not ]>rL meditated on botli sides. C. O. No. 178 of xol. 3. 


.Tmlirc* to ‘^tate 
in surli case tliat 
thn nrt'iaywns uu- 
piviuoiiiLattHl, 


3772. 'Jduniizamut adawlut would not r(*coeuI/e the ilistliictiou made by the Maho- Precedents, 
medan law between him avIio is proved to lia\c struck the deceastnl in an affray, and those ^^Muhomodnn 
present aiding and abctting,(^) [But this dictum ajipcars to be superseded in practice by Affruy with ho- 
Bubscqiient decisions ; see paras. 3774 and 3775,] In this case all tiie prisoners were sen- 
tenced to five' years’ imprisonment. N. A. R. voL I, jiage 299. 


3773, The prisoner, though there was no proof that ho was actually present, 
was convicted of having instigated and directed an affray attended witli homicide and 


but not 

pll‘’?L*l»t , 


(<i) The lattor part of this section was repeal rtl by cl. 1, sect. 7, Keg. XII. 1825; but, as that provision has been 
superseded by s(u?t. b. Act XXXI. isdl, the rule given in the text is ‘'till extant. 

(6) Any person taking part in a riot, whether by ^^ord, sign, or gesture, or by wearing the badge of the rioters, is 
himself a rioter ; for in this case all are principals, 

8 u 
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wounding; and was sentenced to imprisonment in banishment for life. N. A. R. vol. 1, 
page 8. 

Z 3774* Affray attended with homicide and wounding ; the prisoners, who inflicted tho 

wounds and wci*e most active, were sentenced to 10 years’, the instigators and leaders to 
7 years/ and tlic remainder to 5 years’ imprisonment, all with labor and irons. N. A. R. 
vol. 2, page 370. Where it was proved that the one party were tho instigators and had 
caus(*(l tlio affray by oppressive conduct, they were sentenced for 14, 10, and 5 years, while 
the loaders on the other side were imprisoned for 4 years only. N. A. R. vol. 6, page 179. 
“Wljere the ryots, tlie assailants, had been provoked by ill-usage, and had suffered severely 
in tlie affray, they were sentenced, the principal leader to 2 years/ and the others to 1 year’s 
imprisonment with fine in lieu of labor. N. A, R. vol. G, page 220. 


vith homiiiilt , 


vith ouiuhni^ ; 


3773. Affray with homicide ; tho prisoner who killed the deceased was sentenced to 
10 years,’ four others to 7 years/ and one to 3 years’ imprisonment with labor and irons ; 
one prisoner, in consideration of his youth, was sentenced to the mitigated punishment ot 
imprisonment for one year. N. A. R. vol. 2, page 381. Affray with homicide : sentence, 
iinj)risonmcnt for 5 years. N. A. R. vol. 3, page 221. Aflray with homicide, under cir- 
cunistanees of mitigation : sentence, imprisonment for 2 years. N. A. R. vol. 2, page 339. 
Affray in wliicli a havildar died from the effects of the blows, the aflray liaving been 
])roduced by tlie misconduct of tho sepoys ; two youtlis who were present were sentenced 
to imprisonment for one year. N. A. R. vol. 2, page 492. A prisoner convicted of having 
been present, so as to encourage and support, tliougli lie did not take an active part in, an 
affray with homicide, was sentenced to imprisonment for 2 years with labor and irons. 
Reports L. P. 1831, page 5G7. 

377G. Affray attendc'd with wounding: the court adverting to the respectability of 
one of tho riuglcudors remitted imprisonment, and sonteiict'd tlic parties to pay fines 
according to their respective degrees of guilt; vi/. tho ringleader on one side a fine of 300 
rupees, a°id his party a fine of 10 rupees eacli, or imprisonment for 3 months ; the ringleader 
on tho otiicr side a fine of 10 rupees, and his party a line of 5 rupees each, or imprisonment 
for one month. N. A. R. vol. 3, ].:igc HI. Atlray attended with wounding ; sentence, four 
of the principals to 5 years’ imprisonment, and live accessaries to 3 yeais imprisonment. 
N. A. R. vol. 3, page 273. 


with iPiuudfr, 3777, Allray attended with aggravating circumstances, the prisoners having made a 
diiction o( |M'rs(ni^ violent attuclv uj)on a village, rilled certain houses, slightly wounded several persons, and 
thcrcoiupruussupp. thereafter missing : sentence; the ringleader to 12, the two prin- 

cipals to 10, and tho others as inferior agents to 7 years’ imprisonment with labor in irons. 
N. A. R. vol. 6, page 31. 

Case in which 3778 . A party defended his house against a wanton and unprovoked assault, during 
justifiable. *** whicli two of the assaulting party were killed. Held that the homicide was justifiable on 
the part of those who acted on the defensive ; and the aggressors were sentenced to 5 years 
imprisonment. N. A. R. vol. 5, page 15. 
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3779. Affray with murder in resistanco of civil process : tho leaders were sentenced 
to imprisonment for life in Aliporo jail; three most actively concerned to imprisonment for 
14 years, and tho rest to imprisonment for 7 years, all with labor in irons. N. A. R. vol. 2, 
page 387. Affray in resistance of civil process : sentence; the instigator to imprisonment 
for one year, and three others to imprisonment for G months. N. A. R. vol. 1, page 302. 
Affray witli homicide in resistance of civil process : sentence, one to imprisonment for 14 
years, and two others for 7 years. N. A. R. vol. 4, page 251. 

3780. The prisoners, convicts, convicted of riot and insurrection in jail, attended wltli 
severe wounding of the jail darogali, and causing the authority of tho magistrate and tho 
session judge to cease in the jail for six da} s, were sentenced, the leader to imprisonment 
witli labor and irons in transjKirtatiun for life ; and the others to imprisonment with labor 
and irons in banishment for 14 years. N. A. R. vol. G, page Gl. Sec other cases in paras. 
2732 et scf/. 


SECTION VII. 

OF THE PREVENTION OF AFFRAYS REGARDING LAND, AND OF SUMMARY 
SUITS IN CASES OF FORCIRLE DISPOSSESSION. 

3781. With reference fo tlie very general terms of Act IV. 1840, the nizamut 
adawlut hold that its aj)plicability cannot be eonfined within the narrow circle of Reg. XV. 
1824, which has been rejjcalc'd by the present law, by which it is evidently intended to 
empower tlie magistrates to cncjulro into disputes relating to tlic possession of lands, of 
which before tlie passing of that enactment tliey were not comi)ctcnt to take cognizance. 
This resolution was recorded in order to siipersc(ie various eonstructioiis of R('g. XV. 1824, 
wliieli restricted tlie interference of tlie mugistrato to eases of dispossession or disputed 
possession in whicli tho proprietors of the laud were engaged, declaring it inapplicable to 
cases ill which ryots or under-tenants disputed the right of cultivation only. C. O. 
No. 124 of vol. 3. 

3782. The provisions of Act IV. 1840 are applicable to ])crsons of every class or dc- 
Bcription, whether Dritisli-born subjects or others. Act IV. 1810, preamble. 

3783. Whenever a magistrate is certified, that a dispute likely to induce a breach of 
tho peace exists concerning any land, premises, water, fisheries, (‘rops or other produce of 
land, w’ithiu the limits of his jurisdiction, he is to record a proceeding stating the grounds 
of liis being so certified, and is to call on all parties concerned in such dispute (whether 
proprietors, dependent talookdars, farmers, under-farmers, ryots, or other persons) to attend 
his court in person, or by agent, within a reasonable time, and to give in a written statement 
of their respective claims as respects the fact of actual possession of tho subject of dispute. 
And the magistrate is, without reference to the merits of tho claims of any party to a 


In rpsi<?tance of 
civil procc4»», with 
murder ; 


unapejravated ; 


^Nith homicide ; 


Uiol and insur- 
rection in jnil. 


General applini. 
hility of the provi- 
sions of Act IV, 
i«ia. 


British born sub- 
jects us as 

others umenabli*. 
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nt tho commcnc©- 
lopnt of th(* dispute 
t(» bf bcpt in pos- 
session. 


Meaninc of tlio 
term “ certiiitcl.” 


*<111)10(1 of di''- 
lo t»i' I X d 

if Sd1 loi \ jiioot 
«>1 ptt‘>M '-‘‘ion )s 

not iiildiuid. 


lb)1 jitt’H lunnit 
I" not to ))(' iiiiido 
p( ndin^'- di Lision ol 
>uit. 


Till* ])0)\ IT oi .it - 
Inclnni 111 (iin be 
**\iici‘>id oiil\ in 
ensf. 111 litnled 
under till |u\ious 
sect ion. 


'Mnpi‘'trrite how 
to proeeeil on le- 
eeivin^r roinpl.nnt 
ib&t c omplnin.int 
has been toicibU 


right of possession, to proceed to Inquire what party was in possession of the subject of dis- 
pute when tlie disj)iite arose ; and, after satisfying himself upon that point, is to record a 
proceeding declaring tlie party wlioin he decides to have been in such possession to be en- 
titled to retain possession, until ousted by duo course of law, and forbidding all disturbance 
of possession until such time : and if necessary the magistrate is to put such party into pos- 
session, and to maintain him in possession, until the rights of the ])artics disputing bo deter- 
mined by a competent court. Act IV. 1840, sect. 2 . 

0781 , In a case wlicre a person complained, not of a completed forcible dispossession, 
would have brought the case under section 4, but of an interference, and probable 
otlier encroachments, which 'were likely to load to a breacli of the peace, and tlie police were 
(lireelcd lo make enquiries, their report was held to be quite a sufficient ground lor the magis- 
trate to be “ certified’' of the dis[)iite, so as to antliorize his ]>r()ceeding under si'ction 2. Any 
tiling by uhicli a ma^i^tratc can be certified is tmougli. Letter of N. A. lo Judge of 
Jessore, No. JJ7, April 8 , 1853. 

.*>785. If the magistrate, in the cases mentioned in the; preceding section, is unable to 
satisfy himsedf as to what party was in possession of the subji'ct of dispute when the disjmto 
arose, he may attach the subject ofdisjmte until the rights of the jiarties he deteruiiiicd hy 
a competent court, gi\ing the collector iiiibrination of tlu' attachment ; and, if the subject 
of dispute he land, the jirovisions of lleg. V. 1827 regarding attachment by order of a civil 
courl{r / ) are to aj)i)ly to attachmenls by order of a magistrate made under this section. 
Act IV. 1810, sect. 3. 

378(). A magistrate is not authorized to attach lands (paying revenue to government 
or undei-tcnures) jicnding tlie decision of such cast*, or to call on the collector to attach 
lands according to Keg. V. 1827, before be has come to a decision in the case. Const, 
No. 1347. 

.‘)787. The authority gi\cn by section 3 is restricted to tlie class of cases mentioned 
in section 2. Orders of attachment cannot issue in cases of complaint under section 4, A 
complaint of dis[)ossessioii under secliuii 4, if not proxed, must he dismissed, the defendant 
being left in possession, and the plaintiff referred to the civil court. Letter of N. A. to 
Judge of Patna, No. 5GG, hlay 25, 1849 in C. O. Hoard of Kcveime L, P, No, 15, 
May 30, 1851. 

3788, If any party complains to a magistrate that hi* has been without authority of 
law forcibly dispossessed of any land, premises, water, fisheries, crops or otlier jiroduce of 
land, within the jurisdiction of such magistrate, whether the same were possessed by such 


((i") The folloiiing is <ho nilc of Reg. V. 1827 in such ensew. The court wishing to nifacli landed property is to 
isMie n piTCf'iit to the collector of laud revenue of the district wlierciu the land is situati-d, directing him to hold it in 
iittiuhnu'iit, and to oppoiut a person for tho duo caro and maiiageuicnt of the estate under gimdund adequate security 
for tile lailhlul di'‘rhaiyc of the trust, in a sum proportionate lo the c\leut thereof. Persons having an interest in the 
properh inju appeal to the board of rc\enue against the person selected us manager by the collector. Tho precept above- 
mentioned is to ‘*tat(* spccilically tlic property to be included in the attachment 5 and the attachment is not to be withdrawn 
without u turther precept trom the court to that effect. 
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party as proprietor, dcpoadcnt talookdar, farmer, under-farincr, ryot, or otlicrwlso, tlic nia- with* 

gistratc is to require tlic party or parties complained against, and any other parties coiicern-> lav^ 

ed, to appear and make defence in person or by agent within a reasonable time ; and if 

after tlio examination of the necessary ^^itncsbcs and documents, tlie complaint ajq)eurs to 

him to be substantiated, he is to record a proceeding ordering tlie party complaining to be 

put again into possession of the subject of dispute, and maintained in possession until the 

right to possession he determined hy a competent court ; ju-ovided that no such order is to mii«t 

be passed, unless the party complaining of having been so dispossessed prefers his claim 

within one month from the time of such dHjmssessioii. Act IV. 1840, sect 4. 

3789. It has been Jield by the majority of the t^^o courts that a complainant under rompiainnntcau- 
sect. 4, Act IV. 1840 cannot be s\\orn. N. A. Jl. vol. tbpage 93. 


3790. Absolute ju’oof of actual “forcible" disposscsioii is an indispensable condition 
to the restoration of the party complaining to possession : the mere assertion of an appre- 
liension, that a brcacdi of the peace will ensue, and that di'^possi'^^lou will follow, is insuffi- 
cient, under the terms of sect. 4 of the Act, to legalize the reception and investigation of 
such complaints, it being obviously the Intention of tlie law', that the com])laint of having 
been “ w'itliout autliority of law forcibly dispossessed” of the disputed property shall bo 
substantiated "‘by the examination of tlie necessary witnesses and documents,* — or, in 
other words, hy the adduction of direct evidence, before any order can legally issue for the 
re-instatement of the parly coiujilalning in possession of the subject of dispute. The several 
cririiiiial autlioritics, competent to try and determine suits uiuhT A<*t IV. 1840, are to be 
careful to observe tlie legal obligation above recited ; and to reimnubcr that, in coirqdaints of 
the nature adverted to, the only [loint to lie established by the complainant is the fact of 
forcible dispossession. In like manner, the only point to be tried on revision of the case in 
appeal, is whetlier sucli forcible dispossession lias been e'jtablii>hefl or not ,* and any endeavour 
to ascertain and record “ tlie riglit to possession” is not only irrelevant, but constitutes in fact 
an illegal and undue arrogatioii of authority on the ])art of the deciding oHIiccr : evidence of 
forcible dispossession carries witli it, as a matter of course, proof of antecedent possession, the 
maintenance of which without reference to riglit is the object of tlic law% and the utmost limit 
of authority conferred by tlie Act andcr consideration. Session judges are desired to enforce 
a strict adherence to the foregoing principles in the decision of such cases, and to correct any 
departure therefrom which falls under their observation. 0. O. No. 200 of vol. 3. JF, /> 

3791. If neither of the parties in a suit [hroiiglit into the magistrate’s court under 
cither sect. 2 or sect. 4] will appear and produce their evidence and proofs, the magistrate 
should strike llio case oil* the file, taking such im^asurcs as apiiear necessary to prevent a 
breach of the peace, extending even to the attachment of the pro}>crty in dispute if deemed 
necessary to secure such prevention. Should only one of the parties after due notice attend 
and produce Ids proofs, tlie case should he tried ewparfe. Const. No. 1029. 

3792. The paity N\rongfulIy dispossessed is to ]>e restored to the possession of the land 
with the crop upon it, altliough the latter has been sown by the wrongful dispossc&sor. 
Const. No. 378. 
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3793. A, a ryot, asserting himself to be under engagements to B, an indigo planter, 
complains that C, another planter wlio states that he made advances to A, is about forcibly 
to cut the cro]h Held tliat A being in possession may deliver the disputed plant to either 
B or C, and that the magistrate, under Act IV. 1840, may prohibit C from attempting to 
take forcible possession; C having his remedy in the civil court under Reg. VI. 1813 and 
Act X. 18.3n. Const. No. 1359. 

.3791. The plaintiff having locked up his house at Jaunpore previous to his departure 
for Benares, Ins possession must be hold to have continued during his absence ; and the 
A iulent entry by the defendant, effected by forcibly opening a lock, must be considered to 
constitute a case of forcible dispossession.^^) Const. No. 434. 

3795. It was held that a magistrate had clearly exceeded his powers in awarding 
possession to the purcliascr of mortgaged [)roperty to the exclusion of the mortgagee, on 
tlio plea that the mortgage had been redeemed, although the purchaser up to the date of 
the dispute had never been in posscb^ion. Const. No. 393. 

379G. In a dispute between a ))roprietor and a mortgagee of an orchard, the magis- 
trate, considering the possession of the latter to have been satisfactorily cstablislied, directed 
him to be maintained in possession. The session judge, on appeal, reversed his decision, 
and directed the magistrate to maintain tlie proprietor in possession and to refer the mort- 
gagee to the civil court. The ni^.amut adawlut held that the course adopted by the magis- 
trate for the maintenance of the mortgagee in possession, till formally dispossessed by the 
usual process laid down in the regulations, w^as right. Const. No. 1366. 

3797. Claims to the money rents of a fractional portion of a joint undivided estate 
cannot he lieard under Act IV. 1840. Such claims can arise only among co-sharers, or the 
representatives of co-sharers ; but when there is a dispute about a distinct and defined por- 
tion of 1(191(1, wlietlier between the co-sharers in a \illage, or between the proprietors of ad- 
joining villages, and us a consequence to the right of inaiiageinont and collection as regards 
such land, com])laiuts for disposse&bion may of course be brought under the Act cited. When 
the lands, to which the dis[)utc relates, can be defined and specified, there is jurisdiction 
under the Act, but not otherwise. Letter of N. A. August 24, 1849 in C. O. Board 
of Revenue L. P- No. 15, May 30, 1851. Letter of N. A, to Judge of 24-Pergunnahs, 
No. 470, April 7, 1852. 

3798. In a dispute for ihe possession of moveable property, the magistrate is compe- 
tent to interfere, with a view to restitution, only when it has been acquired under circum- 
stances, which \vould authorize the la 3 dng of a direct criminal charge, such as theft, or fraud, 
or criminal trespass, or tlie like. If there is no proof of any such violence, or such other 
illegal act in the acquisition, and the person, with whom it is discovered, has detained it on 
the plea of some claim or lien on the projicrty, the matter is then one of civil and not crimi- 
nal cognizance. Const. No. 1349. C. O. No. 64 of vol, 4. 

(a) lUis ron<traction (of Reg. XV, 1821) held that tlio plaintiff’s ub«ieaco was a sufficient cause for the delay in bringing 
the fcuit ; but Act IV. 1810 provides that no suit is to be admitted after the expiration of one month fiom the time of dispos- 
session ; and therefore there lan be no Mifficiont cause for delay beyond that period. 
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3799. A magistrate is competent to determine boundary disputes under tliese provi- pnil^mV^Uoai^ter- 
sions ; but he is of course merely to define the boundary of the land, wliioh was in tlie proT,s,o,/b ^ 
possession of the party ousted before the dispute arose, leaving the question of riglit to be 
detenuined by the civil court. Const. No. 724. 

3800. Mamstrates arc prohibited from taking cognizance under Act IV. 1H40 of w not mtho West- 

boundary disputes of the nature for which ijrovibion is here made e, boundaries fixed and Wouuda- 

marked out in the Western provinces by the revenue authorities, who are likewise required to ni.ukf a t.ut h\ tiu> 

, 1*1 11 aiithori- 

settle all disputes regarding them]. But wlicnevcr the magistrate has reason to apprcliend 
any breach of the peace in consequence of a disj)utcd boundary, ho is to certify tlie circum- 
stances to the collector of revenue, who is bound immediately to mark off tlie boundary, and 
to uphold the possession of the parties according to the demarcation. Act 1. 1 847, sect. G. )f"P. 

3801. If, in cases instituted under this Act, the subject of dispute be newly formed J^owiv-fonnfMiiaha 
land, wlieroof it appears to the ina<>ibtratc that no parly has over liad jiosscsbion, the niagis- 

trate is to award possession to the party to wliom the right of |)0«s('ssio!i belongs according to 
law or custom, (a) and is to maintain tliat ])arty in possession, until the right to possession be 
detenuined by a competent court. Act IV. 1840, sect. .5. 


(«) The I'ollnwing are the ouly rules for the guidance of tlie courts in di'-posing of el.iims to new 
alluvial fonnations : — 

■Whenever any clear and definite usage of ihiliast-puiivtist, iesi»eoting the di-junction and junction of 
land by the encroachment or recess of a river, may have been immeiuorially ostaidiahed for dctei mining 
the rights of the proprietors of two or more contiguous c.states divided Iiy a river (^m Ii as that the main 
channel of the river dividing the estates shall be the constant bouri.lary belw.'eii them, Avh.itever ehanges 
may take place in the course of the river, by encroachment on one side, and aec. ssioii on the other), the 
usage so established shall govern the deeision of all claims and disputes lelative to allusial land, between 
the parlies whose estates may be liable to such usage. Iteg. XI. si ct. ‘2. 

Where there may be no local usage, of the nature referred to iu the pr.ce.ling •section, the general 
rules, declared in the following section, shall be a,., .lied to tbe determination of all elam.s and disimtes, 
relative to lauds gained by alluvion or by dereliction cither of a river or the sea. Iteg. \1. lt.'25, sect. a. 

When land may be gained by gradual accession, whether from the recess of a river or oi the 
sea, it shall be considered an increment to the tenure of the pcisou to whose land or estate it is thus 
annexed, whether such land or estate be held immediately fioiu goscnmicnt by a znmeendar or other 
superior landholder, or as a subordinate tenure by any description of under-tenant whatever: provided 
that the increment of land thus obtained shall not entitle the perhon in possession of the estate or tenure, 

to which the land may be annexed, to a right of property or iicrmaucnt interest Ihcrciii beyond that pos- 
sessed by him iu the estate or tenure to which the land may be annexed, and shall not in any < ase be 
understood to exempt the holder of it from the p.syment to government of .my assessment for the public 
revenue, to which it may be liable under the provisions of llcguUlion II. 1819, or of any other regula- 
tion in force ; nor, if annexed to a subordinate tenure held under a supeiior land-holder, shall the under- 
tenant, whether a khoodkast ryot holding a maurusi istimraii tenure at a tlxed rate of rent per beegah, 

or any other description of under-tenant liable by his engagements, or by established usage, to an increase 

of rent for the land annexed to his tenure by alluvion, be considered exempt fiom the payment of any 
increase of rent to which be may be justly liable. Ucg. XI. 1825, sect. 4, cl. 1. 

The above rule shall not be considered apjdlcablo to cases in which a river, by a sudden 

change of its course, may break through and intersect an estate, without any gradual encroachment, or may 


Claims nml di**- 
putfs relntivo to 
iilluvinl lands to bo 
dt'cidoti by imme- 
innnal and defunto 
watro, wli(»n such 
shall be clearly ro- 
c(>j»nizi‘d uud ceta- 
blishcd ; 


where no such 
local asa^o may 
he established^ by 
the lollovting roles. 

Land gained by 
pnulunl accession 
from the recesj of 
a river or the stn, 
to bo coubidcred au 
increment to the 
tenure of the pi r- 
.son to whose CNtiito 
it me) bo anuexed. 


Land.s sepnrat- 
til bv a ‘‘milieu 
cliuiige ol the 
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OF OFFENCES AGAlNiST THE PUBLIC PEACE. 


T)ispnto«j rof^ard- 3802. If a dispute ariscs concerninix the of use of any land or water, the 

nt^ht of uso of ^ . . . . . . . . 

any land or water mafi^istrato, witliiii wliose jurisdiction the subject of dispute lies, may enquire into the matter; 

by tliC public, or ® ' i i i . n t e i i 

judiM.iuaK, or and, if it appears to lam that the subject of dispute was open to the use oi the public, or of 

c usscs. o persons. person, or of any class of persons, the said magistrate may order that possession thereof 

sliall not be taken or retained by any party to the exclusion of the public, or of such 
person, or of such class of persons, as the case may be, until the party claiming such 
possession obtains tbc decision of a competent court adjudging him to be entitled to such 
exclusive possession. Provided that the magistrate is not to pass any such order as afore- 
said, if the matter be such that the right of use is capable of being exercised at all times of 
the year, unless that right lias been ordinarily exercised within three months from the date 
of the institution of the inquiry ; or, in cases where the right of use exists at particular 
seasons, unless such riglit has been exercised W’ithout discontinuance before the dispossession 
of w'hich complaint is made. Act IV. 1810, sect. G. 

If n blind roil- 3803. If a per.son sliould coiistruct a blind Oil liis owii hind, wliicli proves injurious to 
01 ^ 11 ^ ou iV'jnm the property of another, the case would come more properly within the jurisdiction of the 

Ju ojlutl oi civil than of the criminal courts ; but cases may arise in wdiich the immediate interference 
of the magistrate would be necessary and proper to prevent cither a breach of the peace or 
any serious injury to the property of the complainant. Const. No. 1091. 


()p]vi iiion < 0 , or 3804. Any person ojiposing by force the execution of an order for possession or use 
In !!!!.' ot ' ni^ given under this Act, or refusing obedience thereto, or knowingly contravening the same, 
fM(. inidcr jjg jjg remains in legal force, is, together with all persons aiding and abetting, liable 
on conviction before a magistrate to be sentenced to simple imprisomnciit for a term not 


ciniiM> of n ri\cr by tlic violence* of its stream sojiaratc a conaiilcralih* ])iecc of land from one estate, and join it to another 

bcinu cUMrl> re- estate, without destroying the identity and preventing the recognition of the land so removed. In siieli 
ri';,m/(d, icmam ^ i ^ 

tin pniiMiiN ot tho cases the land, on being clearly recognized, shall remain the projierty of its original owner. Ke". XI. 

(U IL' lM.il I., i. , 1 o ^ 

1S25, sect. 4, cl. 2. 


Isl.iitd ohiir'i 
throw n up 111 a 
navi<:iibl(* in or 
(the tb.iiinil bo- 
twooh llu‘ island 
iiiid tho sluiro lint 
tnrdabk ) bo* 
loiurto jroM inmi'iit; 
but if loidabk, to 
othori. 


When a t7mr or island may be thrown up in a large and navigable river (the bed of which 
is not the property of an individual), or in the sea, and the ch.Himel of the river, or sea, between su«*h 
island and the shore may not be fordable, it shall, according to established usage, be at the disposal of 
government — But, if the channel between such isLaud and the shore be fordable at any season of the 
year, it shall be considered an aceession to the land tenure or tenures of the person or persons, whose estate 
Or estates may be most contiguous to it, subject to the several provisions, specified in the first clause of this 
section, with respect to increment of land by gradualaecession. Keg. XT. 1825, sect. 4, cl 3. SceActlX. 1847. 


In snuiU mid 
shallow ri\crs, 
bow to be dettr- 
raiiK'd. 


All other cases 
to bt* do ter mined by 
u^ago or equity. 


Ill small and shallow rivers, the beds of which with the julkur right of fishery may have been 
heretofore recognized as the property of individuals, any sand bank or ohur that may be thrown up, shall, 
as hitherto, belong to the proprietor of the bed of the river, subject to the provisions stated in the first 
clause of the present section. Reg. XL 1825, sect. 4, cl. 4. 

In all other cases, r/i:. in all cases of claims and disputes respecting land gained by alluvion, 
or by dereliction of a river, or the sea, which are not specifically provided for by the rules contained in 
this regulation, the courts of justice, in deciding upon such claims and disputes shall be guided by the 
best evidence they may be able to obtain of established local usage, if there be any applicable to the 
case, or, if not, by general principles of equity and justice. Reg, XI. 1825, sect. 4, cl. 5. 
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exceeding 6 months, or to fine not exceeding 200 rupees, commutable if not paid to a 
period of simple imprisonment not exceeding G months, or to both imprisonment and fine 
as aforesaid. Act IV. 1840, sect. 7. 


3805. Where a Luropean British subject liad been guilty of the offence described 
in sect. 7^ Act IV. 1840, by retaining possession of a house awarded to another party, and 
refusing to admit tlie constable who first served liirn with a summons, and then held a war* 
rant for his apprehension, the advocate general was of opinion that in all cases of war- 
rants of arrest of a party convicted by a magistrate or justice of the peace of any offence 
under the Act in question (or indeed under any Aet giving similar power) tlio warrant may 
bo executed (if necessary) by the breaking of a door or of the bouse in wliich the oflender 
may be, after demand of admittance accompanied by productUm of thr warrant and refusal 
to admit or open. Jlie remedy is two fold, for the officer may not only break the door in 
(execution as aforesaid of the warrant for tlio arrest of tlie con\ i(‘ted offender \ but, if lie 
hold also the magistrate s order to put the ousted party again into ])os,sesbion, he may, after 
demand and refusal of admittance, witli production of his order as above, brc'ak open tho 
door in execution of that order ; and, once within the liouso, may arrest the ofibnder undei* 
the other warrant. Opinion of Advocate General, May 31, 1853.~Fr )iii this it would ap- 
pear that the case must be tried expartc^ if the defendant fails to appear on summons, and that 
tho warrant must issue after conviction ; and that in such case it is necessary to prove the 
due service of the summons and the failure to appear on the date specified therein, by the 
deposition of the officer employed to serve it. 


ceilmiT'' ii 
V.ur())KMh linti-)! 
sul>)i*cl r('tus»»s 
} U*ltl 


3806. A magistrate is competent, upon reason shown, to re(jinre security from a party 
in a case under Act IV. 1840 not to distnrl) tlie poa(‘e in attempting to recover possession required; bm 

1 1 • p p 1 • 1-1 A rarely ncc(“s- 

awarded in favor of Ins ojiponent ; and in sucli case tlie ju'ovisious of Act V. 1818 are ap- ‘^nry. 
plicablo as to the period for whieh lie can demand security. But it cannot often be neces- 
sary to call for security, even upon any sufficient ground of prcsuniption tliat the party cast 
will disregard the magistrate's orders under the Act, for section 7 of tliat law authorizes 
j)unislimcnt in the event of disobedience of it. Letter of N. A. to Judge of Tirhoot, No. 1148, 

October 5, 1849. 


3807. In passing an order under these provisions, the magistrate need not be guided tranf 
by a previous decision of the collector, unless such collector \\as at tlie time engaged in rcveimo 
making a settlement, or was acting under the powers vested in collectors by sect, 16, llcg. 

VII. 1822, and sect. 2, Reg. IV. 1828; which latter provision suspends the powers of a 
magistrate to interfere in such disputes in regard to all nialials ])cnding settlement, — tlie 
time of settlement being defined to commence from the date on wliich tho settlement officer 
issues orders for adjusting tlie boundaries, for measuring any of the lands, or for making a 
census of tho inhabitants of any village or portion of a village belonging to such malial (of 
which intimation is to be given to the magistrate within whose division the village is situat- 
ed), and to close with the day on which he is informed that the settlement as made and 
revised by him lias been finally confirmed ; and all police officers are required to give imme- 
diate and cflficicnt support to the revenue officers in the execution of their duties. — In such 

8 X 
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»n which caHfssuch 
(li'^putea arc to bo 
referred to the re- 
venue uuthoritieM. 


Ca'^ea orcnrrinj; 
in khns mahnK. 


71 uil)kust papers 
to bo examined by 
inairi'-frate in 
bouiidarv di'-puto'*. 


Objection of a 
Ihird party to exe- 
eution of decree 
mny be receivcil. 


JuUi^i nmv take 
11]) tlie apjieal ot 
u tinrd partN- 


cases, the previous summary decisions passed by magistrates may be revised, altered, or 
reversed by collectors, or other officers exercising the powers vested in them by this regu- 
lation, intimation of such revision, alteration, or reversal, being invariably given to the 
magistrate ; and the parties in whoso favor judgment is passed by the collector, or other 
officer above-mentioned, are to be maintained in possession, until the decision is altered 
or reversed by a superior board or by a competent superior court. By cl. 2 sect. 34, 
Reg. VII. 1822, the magistrate is required to certify all cases of such disputes, in lands 
j)(‘nding the settlement, to the revenue authorities, who are to investigate and determine the 
case, transmitting to the magistrate in cases of forcible dispossession, or forcible disturbance 
of possession, copies of their first proceeding in the caso and of tlie roobakareo containing the 
final award. Const. No. 445. See also supplementary index to the constructions. 

, 3808. Cases of dispossession, which occur in estates held khas on account of govern- 
ment, should be disposed of by the revenue authorities under cl. 4, sect 14, Reg. VII, 1822, 
and cl. 2, sect 2, Reg. IX, 1825. Letter of N. A. No. 1356, September 8, 1843. 

3809. But it seems doubtful how far this rule is still held in cases instituted before the 
magistrate ; for, in reply to a suggestion of the board of revenue that all boundary disputes in 
pergunnahs demarcated and under demarcation should be transferred to the superintendent 
of survey, the nizamut adawlut observed that cl. 2, sect. 34, Regulation VII. 1822 has been 
virtually superseded by Act IV. 1840, in which the language of the law is imperative, that 
cases under the Act shall Lo decided by the magistrate ; and therefore declined to comply 
with it. But they issued an injunction to magistrates in cases of boundary disputes, in per- 
gunnahs of which the professional survey has been completed, to send for and inspect the 
thakbust papers and survey maps before coming to a decision. Letter of N. A. to Board of 
Revenue, No. 564, June 26, 1851. C. O. No. 61 of vol. 4. i. R 

3810. A third party petitioned a magistrate against the execution of a decree passed 
expartCy on tlie ground that it had been obtained by collusion, and that he Jiad throughout 
been in possession of the land, which formed the subject of this suit. The nizamut adawlut 
held that the magistrate did right in receiving such objection to the execution of tlie 
decree and in disposing of them. Letter of N. A. to Judge of 24-Pergunnahs, No. 1097, 
August 13, 1852. 

3811. So, where a person, not a party to the suit, petitioned the magistrate against the 
execution of his decree on the ground that tlie water-course, which had formed the subject of 
dispute, did not belong to either of the contending parties but to himself; and the magis- 
trate refused to entertain the objection on the ground that he could not review his judgment ; 
and the petitioner appealed from this order long after the expiry of the month allowed for 
the appeal from tlie decree, and the judge reversed the order in appeal, and directed the 
magistrate to enquire into the caso, the nizamut adawlut held that the judge was right in 
hearing the ajipeal, as it was preferred in time. Letter of N. A. to Judge of 24-Pergunnahs, 
No. 1096, August 13, 1852. Semble . — A magistrate can review his own judgment on 
the petition of a third party ; or, rather, the right of action of C is not barred by a former 
suit between A and B for the same land. 
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3812. A summary decision passed in a criminal court, affecting civil rights, should be 

upheld, until it is set aside by tlio judgment in a regular suit, even though the law under by a rej^uiur 
which it was passed has been subsequently altered. Const Nos. 639 and 937. 

3813. Lists of exhibits filed in cases under Act IV. 1840, should be on plain paper. Lists of exhibits. 
C. O. No. 7, August 25, 1854. L, P. 

3814. All orders passed under this Act are appealable in the usual manner under Appeals hp as in 

^ other cases. 

the regulations and laws, that are or may be in force relating to appeals from the orders 
of magistrates or other officers exercising tlie powers of magistrates. Act IV. 1840, 
sect 8. 


3815. The session judge IS competent to use his discretion in suspending at any time 
the execution of the magistrate’s final order, pending the decision of the case in appeal. 
Const No. 1157. 


Session jmliTP 
may su^pond ex**, 
cull on of magis- 
trate’s order. 


3816. The application of a session judge to be allowed to review his judgment in an Sewon jmiirn 

appeal under Act IV. 1840, was refused by tho nizamut adawlut, on the ground that Judgment? 
under sect 6, Act XXIV. 1837, and sects. 2 and 3, Act XXXI. 1841, the order of tho 
judge in such cases is final, and that Act IV. 1840 leaves no room for review. Sevestre's 
Reports^ voh 2, page 155. 


3817. The nizamut adawlut cannot interfere with tho order of any subordinate cri- 
minal court regarding possession of land, as their authority is confined to criminal trials by 
the terms and spirit of Act XXXI. 1811. Reports Z. P. 1852, part 1, page 679. 


Nizamut ndtiw- 
lut cnnnnt take ap- 
peals in such cases ; 


3818. The decision of tbo session iudge in appeal from the order of a subordinate or revise ibe orders 

. * , . , . lower courts 

criminal court in any judicial proceeding other than a criminal trial, is not open to revi- on the ground of 
, , . T 1 , . . ilh‘p:ality or irwfgu- 

sion by the nizamut adawlut ; and in regard to siicli cases that court jiossc’sses no juris- hirity, 

<liction .The provisions of sect. 6, Act XXIV. 1857 are spccitic and imjwativc; and bar 
tlie interposition of the court; and sections 2 and 3, Act XXXI. 1841 are clearly declara- 
tory of the finality of the session judges orders in all judicial proceedings other than crimi- 
nal trials. Such being the case, the court cannot assume to itself jurisdiction on the ground 
that the orders passed by a session judge are unwarranted or irregular. Sections 2 and 4, 

Act IV. 1840 declare in distinct and positive terms, that the possession confirmed, or given, 
under tho orders of the magistrate, is to be maiutaiiicd until the right of the parties disput- 
ing be determined by a competent court, subject only to one appeal to the session judge 
under section 8 of the Act : no review or further proceeding of any kind whatever is men- 
tioned or contemplated by the Act. Reports L. P. 1851, page 1453. 


3819. In cases instituted under this Act, the magistrate is authorized, with the consent Ca^o may bf re- 

piii • n .. •• *17 -IT*! frrretl to nibitra- 

ot all the parties, to refer tho matter in dispute, so far as it is cognizable under this Act, to tum A\itb theron- 
an arbitrator or arbitrators for decision, whose award is to be executed as if it were the ^ ^ partus, 
award of such magistrate. Act IV. 1840, sect. 9. 

3820. The simplest form for a magistrate to use in notifying a wish to have the services Form in notify- 

, , ^ 1 1 1 j* , . ing to a jxTson 

of any party as an arbitrator, is to send a copv of the roobakaree recording consent to arbi- that heisrequcbtod 

'' to arbitrate. 
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not interfere until 
decision of ropular 
suit. 


As-^istnuts with 
spi‘cml power‘' may 
derule such casus 
referred to them. 


('asps of doubtful 
jurisdictum. 


Limitation of p\. 
teiitoioii of Act. 


tration with these words, or a translation of them, written below it : — copy of the above 

proceeding forwarded to for his information. The attendance of 

is requested at the office of the magistrate on the th day of Or " he is requested 

to signify his acceptance of the office of arbitrator by returning this copy with a note stating 
such acceptance entered on it to the magistrate's office. Date”. This copy of the proceeding 
should be authenticated by the magistrate’s official seal and signature. C. O. No. 87 of 
vol, 4. L, P. 

3821. Nothing in this Act contained is to affect the legal exercise of any right of 
attachment or seizure vested by law in any parties. Act IV, 1840, sect. 10, 

3822. A superintendent of police may order a magistrate to take up a case of disputed 
possession, although the latter does not deem that measure necessary for the preservation of 
the peace. Const. No. 886. 

3823. A civil court cannot stay the execution of an award under Act IV. 1840, 
pending the decision of a suit instituted to reverse it. Summary Reports S. D. A. April 26, 
1847. X. P. 

3824. Assistant magistrates and deputy magistrates vested with special powers are 
competent to decide cases under the provisions of Act IV. 1840, when such cases are refer* 
red to them by the magistrates to whom they are subordinate ; and such assistants are to 
deal with such cases in the same way as magistrates are competent to deal with them under 
the said Act Provided always that the magistrates may at all times recall from such 
assistants any depending cases which have been referred to them under this Act, and which, 
lor the more speedy administration of justice, or for any other reason, the magistrates deem 
it proper to determine themselves in the first instance. Act XXVII. 1845, sects. 1, and 2. 
Act X. 1854, sect. 2. 

3825. In a case of disputed possession, the plaintiff asserted that the lands were 
situated in Purncah, the defendant that tliey wore in Bhaugulpore. The magistrate of 
Purneah was informed that he should proceed with the investigation ; and, if it should appear 
tliat the lands were in Bhaugulpore, he should refer the parties to the magistrate of tliat 
district, and certify to that officer the proceedings held by him in the case. Const. 
No. 594. 

3826. This Act does not extend to any place beyond the limits of the presidency of 
Fort William in Bengal, or to the settlements of Prince of Wales’ Island, Singapore, or 
Malacca, or to any place situated within the local limits of the jurisdiction of Her Majesty’s 
supreme court at Calcutta. Act IV. 1840, sect. 11. 
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CHAPTER IIL 

OF OFFENCES AGAINST THE PERSON. 


SECTION 1. 

OF ABUSE. 

3827. Abusive language and calumny are noted in sect. 8, Rog. TX. 1793 {Ced. Prov» 
sect. 8, Reg. VI. 1803)* among the petty ofTouces declared to be vdtliin the competence 
of the primary powers of magisterial officers. By cl. 1, sect 12, Reg. XX. 1817t police 
officers are not to take cognizance of such cases; and all investigations for the purpose of 
ascertaining the truth or falsehood of such charges are invariably to he conducted by the 
magistrate in person or his assistant, under sect. 6, Reg. VII. 1811 4 The books contain no 
further provisions respecting such cases ; but slander of whoredom is one of the five offences 
for which specific penalties have been prescribed in the koran, and it is therefore necessary 
to record shortly the provisions of the Maliomedau law regarding it. 

3828. This crime is defined to be, the false imputation of wlioredom against a married 
man or woman, who is free, sane, adult, of the Mahoincdan faith, and of chaste repute, i. e. 
free from any suspicion of adultery. The reason for requiring chastity in the accused is, 

because no scandal attaches to any other persons than those who are of chaste repute, 
and the accuser of an unchaste person moreover speaks truly.” Equivocal expressions are 
construed according to the apparent intention of the speaker ; and in a case of mutual 
recrimination, both parties incur the punishment of slander. But no penalty is due for 
imputing whoredom to a person who has actually committed the offence, whether in the 
particular instance stated, or in any other ; provided the fact bo established, either by the 
positive testimony of four competent witnesses; or by the voluntary acknowledgment of 
the party accused ; or by the evidence of two men, or one man and two women, in proof of 
a confession of the fact. It is necessary that the slandered person if living, or if dead that 
the person whose lineage is affected by the imputation, should prosecute the charge and 
demand the stated punishment, because in this case the right of the individual is blended 
with the public right; and if the sentence is required by such prosecutor, the offence being 
legally proved, the magistrate is bound to order the infliction of the penalty. The free 
confession of the accused, or the evidence of two credible male witnesses, is required to 
prove the accusation; and a confession once made cannot be retracted. The prescribed 
punishment is eighty stripes for a free person, and forty for a slave : and the testimony of 

8 z 


Ilow puuishablo. 
* r. para, 703. 
t V. para, 2250. 

X t>. para. 353. 


Mahomedau law 
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of whoredom. 
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a person, who has once suffered this punishment for slander, is for ever afterwards inad- 
missible. The slanderer of a deceased person may be prosecuted, if it can be shown that 
the slander affects tlie living ; and the lapse of time is no bar to the prosecution. It is 
commendable to relinquish the prosecution of a charge of this nature; and the magistrate is 
authorized to advise the complainant to renounce liis claim, at any time before the cliarge is 
establibheJ. A single punisliment for slander, as for whoredom and wine-drinking, includes 
all past offences, the design not being private satisfaction, but on a principle of public justice 
to deter people by an example from tlie perpetration uf such offences; but if a person is 
guilty of any two, or of all three, of those offences, a separate punishment is to bo inflicted 
lor cach.('^;) 

3829. Calumny against a public officer with respect to his public conduct as a judge, is 
a very heinous offence, and is puiiibhablc both according to Mahoiuedaii law and to the 
regulations, licports Z. P. 18/>5, part 2, page 442. 


SECTION II. 

OF PENAL RECOGNIZANCES AND SECURITY TO KEEP THE PEACE. 

3830. Whenever a person cliarged with a serious affray, assault, or other violent 
breach of the peace, or with causing, aiding, or abetting tlie same, or with assembling 
armed men, or taking other unlawful measures, with the evident intention of committing 
the same, is convicted of sucli cliarge before any criminal court by which tlie offence is 
cognizable ; and the court, by which a final sentence or order in the case is passed, is of 
opinion that it is just and necessary to require a muclialka, or penal recognizance for 
keeping the jieacc, wuth or without security, for the same purpose, from the person so 
convicted ; it is competent to the court, passing the final sentence or order, in such cases to 
direct that the person so convicted be required to execute a muchalka, or formal cugage- 
n;icnt, in a sum proportionate to the party’s condition in life, and the circumstances of the 
case, for keeping the peace during such period as it appears proper to fix in eacli instance ; 
not exceeding one year from the time of tlio prisoner's discharge, if the sentence or order 
is passed by a magistrate, joint magistrate, or other officer exercising tlie functions of a 
magistrate ; or three years, if the sentence or final order is passed by a sessions court, or the 
court of nizamut adawlut. Reg. IV. 1825, sect. 2, cl. 1. 

3831. In cases of an aggravated nature, wherein it appears necessary to require 
security for keeping the peace in addition to the muchalka of the party, it is also compe- 
tent to the court passing the final sentence or order to direct the same ; and to fix the 
amount of the security-bond (which should never be excessive, and should in all cases be 
such as it would be proper to enforce in the event of a breach of the engagement) to be exe- 
cuted by the surety or sureties ; with a provision that, if the same be not given, the party 


(o) Uaringtou^B Analysis, vol. 1, page 271 ; and Hodaya, book 7, chapter 0. 
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required to find the security is to be kept in custody for any time not exceeding the period 
specified in the preceding clause, according as the order is passed by a magistrate, or session 
judge, or by the nizamut adawlut. Reg. IV. 1825, sect. 2, cl. 2. 

3832. When a magistrate, issuing a warrant for tlie apprehension of any person 
accused of a heinous offence, deems it right to authorize the officer, to whom the warrant 
is committed, to receive bail for tlic appearance of the accused, he may at the same time 
authorize such officer to re(j[uire from liim security for keeping the peace while the charge 
is under investigation ; — as lias already been noted in para. 335. In such cases the security- 
bond is to be in the form No. 20 of ai)pcndix A. Reg. IX. 1807, sect. 3, els. 3 and 5. 

3833. So, in cases of manifest necessity, wlien the darogah or other officer of police 
is apprehensive of danger to the i)ublic tranquillity by the enlargement of a person arrested 
on a charge of affray, violent assault, or other bailable offence, without security being taken 
for his j)eaceable conduct ; the party apprehended is to be required, in addition to tho bail 
for his appearance to furnish security for keejung tho peace whih? the charge is under 
investigation, and the surety (or sureties) is to execute a recognizance according to the 
form No. 36 of a])pcndlx A, in an amount to be regulated by tlie circumstances of tho 
case, and the condition of the person executing the same. Reg. XX. 1817, sect. 25, cl. 11. 

3834. Security-bonds taken by police officers should be drawm out on unstamped 
paper. Const. No. 710. 

3835. In the territories subject to the ])rcsidency of Bengal, it is law^ful for tho ma- 
gistrates and joint-magistrates to take muchalkas or penal recognizances in the form annex- 
ed, as well from British subjects as from other i)ersons, in all cases wherein it may aj)pear 
just and necessary to require the same for the maintenance of tlje peace in their res})ectIvo 
jurisdictions, altliough tlie party to be liouiid in sucli rc'cognizances may not liave been con- 
victed of any specific offence, provided that the amount of tlic recognizaiuje in all such cases 
shall be proportionate to the condition in life of tho said party and to the circumstances of 
the case. Act V. 1848, sect. 2. 

Form of muclialka. Whereas I , inliabitant of , liavo been called upon to 

enter into a mucluilka to keep the peace for tlie term of , I liercby bind myself not 

to commit any act that can occasion a breach of the peace during tlie said term ; and in case 
of my making default therein 1 bind myself to forfeit to government the sum of 
rupees. Dated the day of 

3836. In cases of an aggravated nature wherein it appears necessary to require security 
for keeping the peace in addition to the recognizance of the party, it is lawful for sucli 
magistrates to direct tho same and to fix a reasonable amount for the security-bond to be 
executed, in tho form annexed, by the surety or sureties. Act V. 1848, sect. 3. 

Form of security bond. Whereas , inhabitant of , has been called 

upon to give security to keep the peace for the term of , I hereby declare myself surety 
for the said that he shall not commit any act that can occasion a breach of the 

peace during the said term ; and in case of his making default therein I hereby bind myself 
to forfeit to government the sum of rupees. Dated the day of 
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Maf^Utratd mav 
take muchalka and 


3837. Whenever it appears to the magistrate that the period for which the party 

Becuritv for one ghould bo boiiiid to keep the peace with or without additional security, need not exceed one 

ence to superior year, it is lawful for him, without reference to superior authority, to give directions ac- 
authority, andcon- ^ 

fine in default. cordingly, aud in default ot such recognizance or additional security to commit the party to 


prison in the civil jail until he shall do what has been required of him. 
sect. 4. 


Act V. 1848, 


If the magistrate 
requires the mu* 
chalka or security 
for more than one 
year (the period is 
never to excet'd 3 
years) ho is to lay 
his proceedings bo* 
fore the session 
judge, who may 
conftrm, inodit>, 
or annul his ordi'rs. 


38.38, Wlientever it appears to the magistrate that the period for which the party should 
be bound to keep the peace, with or without additional security, ought to exceed the period of 
one year, tlie magistrate is to record his opinion to that effect with an order specifying the 
amount of recognizance and security as well as the number of sureties which should in his 
judgment bo required, and the period for which the recognizance and security should bo 
required, which however is in no case to exceed three years. If tlie party does not furnisli 
the recognizance and security so required, the proceedings are to bo laid before the session 


judge, who, after examining them and calling for any further information which ho may 
think necessary, is to pass orders on the case confirming, modifying, or annulling the orders 


of the magistrate ; and, if the orders so passed by the session judge confirm to any extent the 


requisition for recognizance or securities, the session judge is to direct the magistrate to 
commit tlie party to prison in the civil jail until he shall do what has been required of him. 


Act V. 1848, sect. 5. 


No person is to 3839. Provided always that no party is to be kept in prison under the foregoing pro- 
bmffor^%(‘rio(i visioiis of tliis Act for a longer period than that for which the recognizance aud securities 
tho nmchaika^^ havo been required from him. Act V. 1848, sect. 6. 

Th(« mapistrate 3840. The regulations do not vest the magistrates witli a general power to demand 

c*!inuot ri'fiuiro si- ® o rj i 

nintyormudiaikus secuvitv to kocp the pcacc, wheiievcr tlicro may a])pear grounds to sanction the measure. 

except HI the cases j i x ^ u x x ^ 

above specified. cases in which the magistrate has power to require muclialkas from individuals, and 

to demand security for keeping the peace, are detailed in the provisions above quoted, and 
it does i<.t seem proper to extend that power any further. Const. No. 831. 


Magistrate can- 3841. A magistrate is not competent to direct the darogali to require a person to 

not order daioifub ^ * . 

to reipure niii- enter iiito a muchalka to keep the peace, before lie has been heard in his defence ; after he 

chalka Irom a per- in-i •/» -i itii» 

son until he has has licard the defence, lie may, if necessary, require the party to execute sucli muchalka m 

boon heard m his xt 

dofeuce. lus presence. Const, JNo. 020. 


Magistrate mny 
insist on personal 
attondance. 


3842. As the object of a magistrate in requiring the personal attendance of a party 
under Act V. 1848, is to judge of the propriety of taking a personal recognizance from him, 
it is always in tlie discretion of a magistrate to insist upon personal attendance when he sees 
lit. Letter of N. A. to Judge of Dacca, No. 1507, November 3, 1852 In C. O. Sup. Pol. X. P. 
No. 7 of 1852. 


Warrant may bo 3843. A magistrate is empowered by Act X. 1845* to issue a warrant for the arrest 
IS evaded. of a party, who may refuse or neglect to attend in person on a summons, upon proof that due 

* SfejMjra. 1581. diligence lias been used to servo such summons upon him, for the purpose of requiring him to 
give security under Act V. 1848. C. O. Sup. Pol. L. R No. 4 of 1853. 



BOOK V. — CHABTER ttl. — SECTION 11. — MCCBALKA8. 


7G1 


3844. A session judge cannot direct that a person, who is not before the court as an Se^Mon judge 
accused party or otherwise, should be required to execute a muchalka to keep the peace, as pprsun not^ before 
no opportunity is afforded to such person of showing cause against it. But ho may commu- cute a^luuch^ka*^ 
nicate his oi)inion to tlie magistrate, leaving him to proceed in the case under the provisions 

of Act V. 1848. Reports fV, P. 185G, part 1, page lOG. 

3845. All sentences and orders passed under this Act are appealable subject to the 
general provisions which regulate appeals. Act V. 1848, sect. 10. 

3846. The provisions contained in sects. 5, G, and 7, Reg. VIII. 1818 are to be Rolcaso of such 

considered applicable to all prisoners confined on requisition of security for keeping the ’ 

peace, under Reg. IV. 1825, or Act V. 1848, and to the sureties for such persons. [These 

rules regard the power of the magistrate to release such prisoners, when they are of opinion 
that they can be set at liberty without hazard to the community ; see paras. 3597 to 3600 ; — 
they prohibit the removal of prisoners confined in default of security to the jail of a differ- 
ent zillah without the sanction of government, except in emergent cases ; see paras. 2988 
and 2990; — and they declare in what manner sureties can obtain release from their respon- 
sibility, and the continuance of the responsibility after the death of the surety ; see paras. 

3595 and 3596.] Reg. IV. 1825, sect. 3. Act V. 1848, sect. 7. 

3847. Whenever it is proved before the magistrate that any such recognizance has Penalty of re- 

been forfeited, ho is to proceed to enforce the [icnalty of such recognizance in the mode pro- enforced as decroe 
scribed for the satisfaction of decrees of the civil court. Act V. 1848, sect. 8. ° *^°"*^^* 


3848. Whenever it is proved before the magistrate that any such recognizance has 
been forfeited, if a security-bond has been taken and the magistrate tliinks that proceedings 
should be had upon such bond, he is to give notice to the surety or sureties to pay the 
penalty, or to show cause why it should not be paid ; and, if no sufficient cause be shown, 
the magistrate is to proceed to recover tlie penalty from such surety or sureties by the 
attachment and sale of any of his or their property in tlic mode proscribed f or the attachment 
and sale of property in satisfaction of decrees of the civil court; and, if the i)enalty bo not 
paid and cannot bo recovered by such attachuient and sale, such surety or sureties shall be 
liable to confinement by order of the magistrate in the civil jail of tlie station during u 
period not exceeding six months. Act V. 1848, sect. 9. 


Mapi^trttto how 
to recover tho pe- 
nalty of the bocu- 
rity-boud, if the 
reco^uizancu bo 
forfeited. 


3849. A muchalka ought to be in the form prescribed by the Act, and the forfeiture ^ irropiUarity in 

° . 1111. form dot's not \i- 

should be engaged for to the government and not to the magistrate ; but the court held that tiato muchalka. 
sucli mere irregularities were not sufficient to vitiate the muchalka. Reports i. P. 1852, 
part 1, page 1091. 

3850. The macristrate must distinctly set forth in his order what precise act he consi- Madsfrate mu^t 

” iiiiiii«ir» sot forth the net, Oil 

ders it shown that the defendant has personally committed, and has thereby brought himself ^^\nch he jrrounu. 
within the predicament contemplated by the legal form of muchalka, before a lorteiture fciture. 
under the law can be adjudged. Reports i. P. 1852, part 1, page 1091. 

385 1. As under these rules the exact process prescribed for the satisfaction of decrees of 

the civil court must be followed, so a person confined on forfeiture of his recognizance may ai>i>ijcubiu to per- 

9 A 
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claim his release upon proof of insolvency, under the rules applicable to the case of a civil 
debtor. (Sect. 2, Keg. II. 1806.) Letter from N. A. to Judge of 24-rergunnahs, No. 1650, 
December 10, 1852. 

3852. All inuchalkas and security-bonds which by force of any Act or regulation 
may be taken by criminal courts of the East India Company, or by magistrates or joint- 
magistrates, for keeping the peace or for good behaviour, may be enforced in the manner 
prescribed by sects. 8 and 9 of this Act Act V. 1848, sect. 11. 

3853. The magistrate must be guided by the provisions of Reg. IV. 1825 [and Act 
V. 1848] in regard to the requisition of penal recognizances from persons, of whatever 
doscri{)tion, who are subject to his jurisdiction in his capacity of a magistrate of the East 
India Company : but when it appears necessary to take such recognizances in his capacity of 
justice of the peace, he should consult the advocate general, if in doubt as to tlicir legality 
or otherwise. Const, No. 446. It will be observed that Act V. 1848 is applicable to all 
British subjects. 

3854. When a magistrate desires to enforce the forfeiture of recognizances for 
keeping the peace, which ho has taken iu his capacity of justice of the peace, he is to 
transmit such recognizance before the next ensuing sessions of the supreme court to the 
clerk of the crown, as the only proceeding for the forfeiture is in the supremo court. The 
recognizance should always distinctly specify the time for which it is to continue in force. 
Govt. Order, June 9, 1830. 

3855. It follows from the exposition of the law contained in the foregoing order, that 
the amount of the penalty of such recognizances is not limited by the amount of jienalty 
which a magistrate is authorized to levy from a European under 53 Geo. III. chap. 155, 
sect. 105. Const. No. 826. 

3856. Construction No. 529, which declares specially empowered assistants compe- 
tent to require inuchalkas and security under Reg. IV. 1825 is rescinded. C. O. No. 211 
of vol. 3. 


SECTION III. 

OF ASSAULT AND WOUNDING. 

incoMidorabio 3857. Inconsiderable assaults are classed among the petty offences punishable, under 

BBiauits. (^Ccd. Prov. sect. 8, Reg. VI. 1803), by oflicers empowered to adjudi- 

• r.para. U 827 . criminal cases.* Those of a more serious nature must be dealt with by officers exer- 

cising higher powers, or by the magistrate, or committed to the sessions, according to the 
degree of \ioloiiCti used or the nature of the injuries sustained. 

Cases of bone- 3858. The mere circumstance of a bone-fracture does not take a case of assault out of 
dispobod of by the the cc'giiizauce of a magistrate ; it being left to him to determine, with reference to the 
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extent of the injury, and other considerations of a similar nature, what cases of this descrip- 
tion should be disposed of by himself, and wliat made over for trial to the sessions court. 
And it is not competent to the latter authority to cancel a comraitincnt made by the magis- 
trate under this discretionary power, merely on tlio ground of a difference of opinion in 
regard to the tribunal before which the case should be brought, and by which consequent- 
ly the amount of the punishment is to be regulated. C. O. No. 53 of vol. 3, paras. 
2 and 3. 

3859. So also, in cases attended with wounding, if the wounds have been inflicted 
with a sword (whicli cases were formerly held to be beyond his competence), the magistrate 
is empowered to commit or to dispose of the case himself as lie judges most expedient, 
wdtliout regard to the instrument of offence, and with reference solely to the nature and 
extent of the injuries and the apparent intent of the aggressor. C. 0. No. 102 of vol. 3. 

3860. A magistrate is clearly competent to dispose of a case of burning of the person 
under his general }) 0 wcrs declared by sect. 19. Keg. IX. 1807, and explained in the foregoing 
circular orders. Keports i. F. 1852, ])art 1, page 211. 

3861. In cases of wounding, the commitment should not he made until the result of 
the wounds has been put beyond doubt, eitlicr by the recovery from danger, or tlie death 
of the wounded person. Const, No. 558. 

3862. When a wounded individual is sent by the magistrate for examination as to the 
nature and extent of Ids or her wounds, it rests with the surgeon to decide whether such 
])erson is to be placed in the hospital for treatment, or not; and the surgeon’s order on this 
point is to be conclusive. C. O. No. 142 of vol. 3. 

3863. Any person convicted of having unlawfully and maliciously intended to wound, 
maim, or otherwise do corporal injury to one individual ; and of having, in the prosecution 
of such intention, accidentally wounded, maimed, or otlierwise corporally injured another 
individual ; is to bo held punishable for the act committed by him with such unlaw- 
ful and malicious intention, in like manner as if such act had been perpetrated on the 
person intended to have been Avouiided, maiin(»d, or otherwise injured. The law officers of 
the sessions courts, in such cases, arc to be required to state the punislmicnt to wliich the 
prisoner would have been liable, if be had committed the act, of wliich ho is convicted, 
upon the person intended to liave been wounded, maimed, or otherwise injured by him ; 
and the sessions courts are to pass sentence accordingly, or to refer the trial to tlie nizamut 
adawlut, as the case is referriblc to that court, or otherwise, under the general regulations. 
Beng. and Ben, Reg. VIII. 1801, sect. 4. Ced, Prov, Keg. VIIL 1803, sect. 10, cl. 4. 

3864. In trials referred under tlie preceding section to the nizamut adawlut, the law 
officers of tliat court are also to declare in their 1‘utwa to what punishment the prisoner would 
have been liable, if the act of whicli he is convicted had been committed as intended by him; and 
the court after considering such futwa, with the whole of the proceedings in the case, are to 
pass such sentence on the prisoner, short of death, as they judge adequate to his ofieiice. 
Beng, and Ben. Reg. VIIL 1801, sect. 5. Ced, Prov, Reg. Vlil. 1803, sect. 10, cl. 5. 
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3865. In all cases of wounding, manifesting a deliberate intention to commit murder, 
it is the duty of tlie magistrate to commit the prisoner to be tried on that specific charge. 
Reg. XIL 1829, sect. 2, cl. 1. 

3866. In all trials for the specific offence described in the foregoing clause, the law 
officer sittiiifT on tlie trial is to declare whether the intention to commit murder be establish- 
ed. Reg. XII. 1829, sect. 2, cl. 2. 

3867. If the law officer finds the intent to commit murder, and the judge holding the 
trial concurs therein, it is competent to him to pass such sentence of imprisonment as he 
deems adequate to the crime, not exceeding the period of fourteen years’ imprisonment. 
Reg. XII. 1829, sect. 2, cl. 3. 

3868. In any case in which a session judge dissents from the futwa of the law officer, 
regarding the intent to commit murder, it is competent to the judge to make a reference to 
the nizamut adawlut, as under the like circumstances lie is in all other cases autliorized by the 
general regulations. Reg. XII. 1829, sect. 3. 

3869. Under sect. 6, Act XXXI. 1841, the session judge can refer to the nizamut 
adawlut any case, in which he considers the sentence, which he is empowered to pass, in- 
adequate to the guilt of the prisoner. Reports L. P, 1854, part 1, page 111. This 
over-rules the precedent in N. A. R. vol. 5, page 176. 

3870. In many cases of corporal injury, extending even to mayhem^ the law officers 
on the full conviction of the prisoners declared them liable to hulioomuUi-udl only, or a just 
award, which is construed by them to mean payment by the prisoner of the expenses in- 
curred for medicines and medical attendance by the party injurcd.(ff) Such reparation 
being considered wholly inadequate, it is hereby enacted that the session judge is, under 
such futwa, competent to pass sentence of imprisonment for any period not exceeding seven 
years, with power to refer the record to the ni/amiit adawlut in any case, in which they 
deem that punishment inadequate; and on receipt thereof, the nizamut adawlut, after requir- 
ing a further futwa from their law officers, arc to pass sentence of imprisonment for such 
limited period of time, as under all the circumstances of the case is equitable and just. 
Reg IV. 1822, sect. G. 

3871. In a case in which certain convicts under sentence of perpetual imprisonment 
were found guilty of assaulting and cutting otf the nose of the bukshee of the jail, and were 
declared by the law officer liable to tazeer as well as hukoomiit-i-udl, it was held that the 
above provision does not preclude the judge from awarding corporal punishment under 
cl 7, sect. 2, Reg. LlII. 1803.* N. A. K. vol, 2, page 362. 

3872. In a case of severe wounding, in which the judge virtually agreed with the law 
officer in considering the act of the prisoner justifiable, the court held that he should have 

{a) lliis U exactly in accordance with the Mosaic law :— ** And if men strive together, and one smite another with a 
stone, or with hiv fist, and he die not, but keepeth his bed ; if he rise again, and walk abroad upon his staff, then shall he 
that smote him be quit ; only he shall pay for the loss of his time, and shall cause him to be thoroughly healed.*’ £xodu$ 
Chap. XXL V, IS and 19. 
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rekased him in accordance with the concluding words of cl. 1, sect 9, Reg. IX. 1807 ; which 
authorizes a magistrate to release the accused, if the homicide in which ho appears to have 
been concerned, is clearly shown, from the whole of the evidence, to have been accidental or 
justifiable under the Mahomedan law and tlie regulations. Rej^orts L. JPi vol. 4, part 1, 
page 164. 

3873. Tlie castration of any person, whothor a slave or otherwise, is lield criminal 
and punishable by the Mahomedan law, particularly if the offender is proved to have made 
it his professional or frequent practice ; nor is the consent of the party allowed to obviate 
the punishment, which, in all cases, is left to the discretion of the governor of the country, 
or his representative, and to be proportioned to the magnitude of the offence. Such cases 
are to be treated as other heinous offences. C. O. Nos. 4 and 192 of vol. 1. 

3874. ^lagistrates arc to report to the superintendent of ])olico all cases in whicli the 
practice of swinging at tlie charak pooja is attended wdth cruelty, or enforced without the 
free consent of the parties submitting to it. C. O. Sup. Pol. i. I\ No. 8 of 18d3. 

3875. Tlie prisoners, having been charged with murder, were convicted of homicide 
in heat of blood in sudden affray, and sentenced under circumstances of aggravation (three 
men assaulting one, and beating him when he had been felled to the ground) to imprison- 
ment for 3 ;ycars. N. A. R. vol. 1 , page 111. Assault attended with homicide and beating ; 
&entcncc ; — three persons to imprisonment for 10 years with labor, and another for 7 years 
with labor. N. A. R. vol. 2, page 323. Certain Mussulman jirisoners convicted of a violent 
assault on a Hindoo VAimcendur and bis dependants, attended with arson and homicide, 
were sentenced to imprisonment with labor in irons for 14 years. N. A. 11. vol. 5, page 83. 
On a charge of murder, the prisoners were convicted of a culj^able assault on the deceasccl, 
in attem])ting to press him as a bogar, in consequence of whicli lie was accidentally drowned ; 
sentence : — one to 25 stripes and 3 years’ imprisonment, and the other to 25 strijies and 2 
years’ imprisonment. N. A. 11. vol. 1, page 142. Two prisoners, charged with highway 
robbery, were convicted of assault and taking property under cohn’ of being custom-house 
officers, and sentenced to 20 stripes and 3 years’ iiuprisomnent ^\iLh labor. N. A. R. vol. 1, 
page 315. A prisoner convicted of an outrageous assault, and of having violently entered 
the prosecutor’s house and pursued and insulted his wife, was sentenced to imprisonment 
with labor for 7 years. N.'A. R. vol. 2, pago 333. A prisoner was convicted of beating 
the prosecutor with a large stick, and thereby breaking his arm ; but he was discliargcd 
without further punishment in consequence of the imprisonment ho had already undergone. 
N. A. R- vol. 3, page 309. 

3876. Assault by a convict under sentence upon the magistrate, while in the execu- 
tion of his duty ; sentence: — 15 stripes and 7 years’ imprisonment with irons and hand- 
cuffs in addition to former sentence. N. A. R. vol. 1, page 329. A sepoy on guard was 
convicted of an attempt to assassinate tlie magistrate in the execution of his duty, from motives 
unknown, by presenting a musket at his body, and on its missing fire attempting to draw 
his sword for the same purpose; sentence: — imprisonment for life in the Alipore jail. 
N. A. R. vol. 2, page 357. A person was convicted of attempting to stab the magistrate while 
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nrmnw oppoStioS cxecutioTi of liis cluty. The prisoner was carrying arms during the moliurrum in op- 

order *^Sd?^ordrr ordcr of the magistrate, by whom ho was required to give them up ; on his refu-* 

beiuK in itself iUe- gal somo peons ondcavourcd to disarm him, and the consequence was his attempt to stab the 
magistrate. The judge referred the case to the nizamut adawlut; but the court held that 
r. para, 3809. he was bound to pass sentence as the case was within his competence,* and returned the pro- 
ceedings. The prisoner was then sentenced by the judge to 5 years’ imprisonment with hard 
labor ; and the nizamut adawlut confirmed tlie sentence, directing at tlie same time that the 
j)ractice of depriving individuals of their weapons, being illegal, should be discontinued except 
in oahcs where there is reasonable ground to apprehend danger of a breach of the peace from 
Assault on a tlicir being carried by their owncrs. N. A. R. vol. 3, page 196. Four persons were con- 
Hibtancoof proct '^b. victed of violently assaulting a moonsiff, while in tlie execution of his duty, and resisting and 
destroying the process of the civil court. They were sentenced, one to imprisonment 
without labor and irons in the civil jail for 1 year, and a fine of 1000 ru])ees or further 
imprisonment for 1 year ; two to the same im])risomncnt for 1 year and a fine of 200 rupees ; 
and the fourth to imprisonment with liard labor for 18 months. N. A. R. vol. 2, page 304. 
a bur* A policc burlvundaz, in a quarrel witli thedarogah, fetched his blunderbuss (^not proved to be 
darogab. ^ loaded), and threatened to shoot him. The court, deeming him guilty of violent and in- 

subordinate behaviour to his superior officer, and not being satisfied that his intent was mur- 
derous, sentenced him to bo imprisoned without labor and irons for 6 months. N. A. R. 
vol. 2, page 402. 


jjv poiipo ofTirnr!! 3877. A police darogah convicted of leaving ordered one of his Infi'rior officers to beat 
apou an old man. dcceascd, an old man aged 70 years, was acquitted of murder, as there was no proof that 
the beating occasioned the death ; but was sentenced to one year’s imprisomnent, and dis- 
missal from office. N. A. R. vol. 1, page 341. 


(’a'-fof anpiiHal 
fidin nisufbdcucy 
ot cMdLiice, 


Maiming, 

Casstiulnm. 


3878. Two prisoners were convicted and sentenced by the commissioner to 5 years 
imprisonment for an aggravated assault, attended with wounding, plundering, and abduction ; 
but were accpiitted by the nizamut adawlut on a revibion of the proceedings; the court with 
reference to the improbable nature of the charge, and the discrepancies in the depositions of 
some of the witnesses, deeming the evidence insufficient for conviction. N. A. R. vol. 4, 
page 41, 

3879. A prisoner convicted of castrating a boy witli his consent, from which operation 
death ensued, was sentenced under all the circumstances of the case (the youth and ignorance 
of the prisoner, the absence of all malice, the express desire of the deceased, and the fact that 
such operation was not unusual among hermaphrodites) to imprisonment for 2 years. 
N. A, R. vol. 3, page 17. 


Cutting off wife’s 3880. The prosecutrix entered into a written agreement with her husband, the priso- 
ner No. 1, authorizing him to cut off her nose, or otherwise maim her, in the event of her 
acting improperly. Detecting her in adulterous intercourse, ho cut off her nose ; and being 
prosecuted by her, he was convicted of that offence, . and sentenced to imprisonment for 5 
years : and No. 2, of aiding and abetting in that offence, to imprisonment for 3 years. 
uLde’i N. A. R. vol. 1, page 296. A prisoner, convicted of catting off the noses of his uncle’s 
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widow and her paramour, pleaded the criminal intercourse of the parties as a justification; and her pa 
but the law officers rejected this plea on the ground that he did not stand to his uncle’s widow 
in tlie relation of a mohrim, i. e. one to whom it is permitted to enter the harain. Tlio act 
was premeditated and deliberately executed ; and the prisoner was sentenced to imprisonment 
and hard labor in banishment for 7 years. N. A. R. vol. 1, page 327. 

3881. A prisoner was tried for cutting off the ear of a man who had burglariously 
entered his house during the night, and was ac(][uittcd as no guilt was considered to attach to 
the act. N. A. R. vol. 3, page 285. 


Cuttuiir off the 
car ol a tUicf. 


3882. A prisoner was convicted of cutting off his wdfe’s liand ; but no punisliment was Mutilation of 
awarded in consequence of the prayer of the injured party that her husband should bo rcleas- remincaaUit?^^ 
ed. N. A. It. vol. page 344. 


3883. A girl, 12 years old, was accused of cutting off tlic nK'mbrnm virile of her 
husband. There was no doubt of her guilt ; but the husband hied a ruzoeiiainali absolutely 
renouncing all claims upon tlie ])risoner ; and the law officers declared lier not liiible to any 
])unishnient both on account of her non-age, and because, as the act constituted a private 
not a public wrong, and as tlio individual injured relinquished In's claim, the public prose- 
cutor had none whatever. The court did not concur in the futwa, but judged themselves 
inconi])clcnt under the existing law to punish, and therefore released the prisoner.(«) 
N. A. K. vol. 2, page 29. 

3884. A prisoner convicted of wounding the prosecutor’s child with intent to murder, 
and of robbing it of its ornaments, was sentenced to imprisoniuent for life. N. A. R. vol. 3, 
])age 195. In a similar case in wliich the prisoner was guilty of atrocious cruelty, he was 
sentenced to 39 stripes and imprisonment in transportation for life. N. A. R. vol. 1, 
j)age 332. 

3885. The prisoner overheard his wife making an assignation with the jfrosecutor, 
and lay in wait for them ; and as ho found them in the act of adultery, cut at them with 
his sword witli intent to kill botli ; but they effected their escape without being severely 
wounded. The law officers declared him entitled to his release. The commissioner consi- 
dered that the lying in wait with a murderous intent deprived the prisoner of that degree 
of excuse which warranted acquittal; hut the nizamut adawlut, agreeing with the law' 
officers, directed his immediate discharge. N. A. R. vol. 4, page 98. A prisoner convicted 
of wounding his wife with intent to kill, in consequence of her persisting in an adulterous 
intercourse with another man, was sentenced to imprisonment with labor for 5 years. 
N. A. R. vol. 2, page 421. 

3886. A prisoner, convicted of wounding with intent to kill, from motives of jealousy, 
by cutting the throat of a woman with whom he had cohabited, was sentenced to 14 years» 
imprisonment with labor. N. A. R. vol. 3, i)age l(i2. In a case of a prisoner committed for 
trial on a charge of severely wounding,” it was held that the commissioner was not com- 


MutilatioD of 
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ishment inilirU d 
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law. 
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tn) Such eases have since been provided for by section 3, Regulation IV. Id22» See para. 1530. 
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petent to convict and sentence liim for the more serious offence of wounding, with intent to 
murder,” It appeared that the jealousy of the prisoner was excited by observing the admis- 
sion of another person to sliare in the favours of a woman with whom he cohabited : and 
that he therefore took an opportunity during the night of wounding them so severely that 
they narrowly escaped with their lives. Under these circumstances the court were of 
opinion that the prisoner should have been committed under sect. 2, Regulation XIL 
1829, (HI the charge of wounding with intent to kill; and accordingly annulled the for- 
in(‘r commitment, and the proceedings on the trial, and directed him to be re-coramitted 
an<1 jjut on his trial on that charge. lie was accordingly re-tried, and sentenced by the 
commissioner to 14 years’ imprisonment, under cl. 3, sect. 2, Reg. XII. 1829. The nizamut 
adawlut, deeming the prisoner convicted of a deliberate intent to conunit murder, annulled 
the sentence as inadecpiute, and sentenced him to be imprisoned for life. N. A. R. vol. 4, 
page 59. 

3887. A prisoner was convicted of dangerously wounding his wife witli intent to kill 
her. llis own account was that he was actuated by motives of jealousy ; but it was held 
that his suspicions, had there been any cause for them, could not have justified him in going 
armed and avenging himself in such manner. lie was sentenced to 14 years’ imprisonment 
ill banishment with hard labor. N. A. R. vol. 2, page 211. 

3888. A prisoner was convicted of wounding his infant daughter witli intent to kill 
her, and throwing her as dead at the door of a person with whom he had quarrelled, under the 
notion tliat the guilt of her innocent hlood would lie on tlioliead of his enemy; sentence : — im- 
prisonment for 7 years. N. A. R. vol. 1, ])age 340. A prisoner was convicted of wounding 

ith intent to kill ; but acquitted of the murder of the deceased person, in consequence of a 
doulit whether the wounding was the sole and immediate cause of the death, which under the 
Mahomedan law must be established in order to warrant kisas ; sentence : — imprisonment 
for life, N. A. R. vol. 1, page 272. Prisoner convicted of wounding with intent to murder, 
the apparent motive being enmity against the wounded person, who had been appointed to 
check his expenditure, and had exercised a vigilant supervision over him ; sentence : — im- 
prisonment with hard labor for life in the Aliporc jail. N. A. R. vol. 3, page 279. 

3889. A prisoner having been convicted by the commissioner of wounding with intent 
to kill his sister-in-law (for refusing to have connection with him), and sentenced to 14 years’ 
imprisonment with labor, the nizamut adawlut, on a revhion of the proceedings, deemed the 
sentence inadequate, and sentenced the prisoner to imprisonment for life. N. A. R. 
vol. 4, page 81. So, in another case of the sumo nature, wliere the commissioner passed 
scmtcncc of imprisonment with labor for 7 years,’ the nizamut adawlut commuted it to impri- 
sonment for life in the Aliporc jail. N. A. R. vol. 4, page 175. 

3890. A prisoner was convicted of wounding his wife with intent to kill, being incensed 
at her on some account which did not clearly aj^pear. Though little injury resulted from 
the wounds, he was sentenced to 14 years’ imprisonment with hard labor. N, A. R. 
vol. 2, page 207. A prisoner was convicted of wounding his wife in consequence of a 
quarrel with her ; and the sentence passed on him by the session judge was enhanced from 2 
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to 7 years’ imprisonment with labor in irons (a) He would have been convicted of wound- 
ing with intent to kill, had not the session judge omitted to state to him that part of the 
charge which denoted the aggravating circumstances of his crime. N. A. 11. vol. 5, 
page 162. 

3891. Prisoner convicted of wounding with intent to kill, the motive unknown; 
sentence: — imprisonment with labor for 10 years. N. A. R. vol. 2, page 269. In a 
similar case, the sentence W’as imprisonment for 10 years with hard labor in banishment. 
N. A. R. vol. 3, page 17. 

3892. A prisoner, convicted of severely wounding the prosecutor with a sw’ord in 
revenge, was sentenced under sect. 4, Reg. XVII. 1817, in oj)p()bition to the futw^a which 
acquitted on the ground of there being but one eye-wdtncss besides the prosecutor, to im- 
prisonment with hard labor for 7 years. N. A. R. vol. 2, page 239. 

3893. A prisoner convicted of severely w^ounding a person, who he alleged had an 
improper intimacy with his wdfe, and also wounding slightly his w ife’s grandmother, the 
intent to kill not being proved, w^as sentenced to imprisonment w itli labor and irons for 7 
years. N. A. R. vol. G, page 188. 

3894. A prisoner, convicted of wounding his wdfe wdtli a dao on sliglit provocation, 
W’as sentenced, notwithstanding tlie prosecutrix w^aived her claim and prayed for his release, 
to iinprisonmcnt for 5 years w’ith hard labor. N. A, R. vol. 1, page 367. 

3895. A prisoner, convicted of severely w’ounding five persons witli a sw’ord and 
spear, was sentenced to imprisonment for life in consequence of the aggravated nature of 
the offence. In tins case, two other persons w^cre committed for trial for having deliberately 
cut off the hands of the prisoner, after lie had perpetrated the above acts ; but it appeared 
that they did so with a view to his apj)reliension and in self-defence ; and tlie nizamut 
adawlut, considering tlieir conduct meritorious, and not such as to have w’arrantcd their 
being committed for trial, ordered tlieir immediate release and rewarded them wdtli 50 
rupees each. N. A. R, vol. 1, page 310. A prisoner convicted of enticing a woman into a 
jungle, and leaving her tlierc after so severely wounding her as to dejirive lier of sense, from 
some motive not ascertained, w'as sentenced to imprisonment with labor and irons for 10 
years. N. A. R. vol. G, page 198. 

3896. Tlie prisoner having wounded the prosecutors, who entered his house and 
attempted to seize him without a legal process, w as not sentenced to any punifahiacnt. 
N. A. R. vol. 2, page 407. 

3897. A prisoner, convicted of blinding his wife with a hot iron on slight provocation, 
W’as sentenced to imprisonment wdth hard labor for 14 years. N. A. R. vol. 2, page 427. 
A prisoner convicted of atrocious cruelty tow’ards a boy, in beating liim, and thrusting a 
stick besmeared w’ith chillies up his aims, thereby occasioning his death, was sentenced to 


(«) The scHsion was informed, that his sentence wis illecfal under section 3, Reflation II, 1834 ; as imprison- 
ment for t\so years should be without irons and \^ith labor commutablo to a fine. 
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with torture and 
homicide ; 
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imprisonment for life in tlie Aliporo jail. N. A. R. vol. 3, page 97. In a case of gross 
maltreatment and torture (apparently to extort a confession of theft) which ended in the 
death of the person abused, tlie prisoners were convicted of aggravated culpable homicide, 
and sentenced, the principal to imprisonment for 14 years, three for 10, one for 7, and one 
for 2 years, with labor. N. A. R. vol. 2, page 378. A woman convicted of maltreatment 
of a female slave, was sentenced to imprisonment for 12 months ; and the slave, in considera- 
tion of the injurious treatment which she had experienced from her mistress, was declared 
free. N. A. R. vol. 1, page 55. A prisoner convicted of extorting confessions by violence 
was sentenced to imprisonment for 3 years with labor and irons. N. A. R. vol. 3, page 310. 


By police officers. 3898. The prisoners, who were the darogah, mohurir, and burkundazes of a police 
thana, were convicted of gross maltreatment and torture to extort a confession on a false 
charge of dacoity; and were sentenced, the darogah and mohurir for ordering and per- 
mitting the torture to 14 years’ imprisonment without labor and irons; two burkundazes 
for actually inflicting the torture to 14 years’ imj>risonmcnt with labor and irons; and one 
for being present aiding and not preventing it to imprisonment for 3 years without irons, 
and a fine of 50 rupees in lieu of labor. N. A. R. vol. 6, page 18. A police darogah 
was convicted of oppression and maltreatment of eighteen persons charged with dacoity, 
by confining them in a small room for four days; and was sentenced to imprisonment in the 
civil jail for 6 months, and a fine of 200 rupees commiitabic to a further term of imprison- 
ment for 6 months; and measures were taken to prevent his future employment in the 
public service. N. A. R. vol. 5, page 75. 


Maliomedaii 

law. 

Cfts(>s in which 
rotalialion is incur- 
red. 


3899. Maiming and other injuries not affecting life entitle the party injured in cer- 
tain cases to retaliation, in others to fine. The former is incurred only wdion strict equality 
can bo maintained in efiecting the retribution, and when tho offence is wilful, — the intention 
being judged of by tho circumstances exhibited in evidence without regard, as in cases of 
liomicidc, to the weapon or instrument used. In order to preserve the equality necessary 
to kisas, the condition of the person injured, and that of the person to he retaliated upon, 
must he the same; and there must be a certainty that the consequences of the retaliation will 
not be more severe than thoso of the original injury. On these principles retaliation cannot 
be claimed, if one party be a man and the other a woman ; or one a slave, the other free ; 
or wdiere both parties arc the slaves of diflerent persons and of different value ; nor is the 
right limb to be amputated for the left: nor a sound member for an unsound one; nor are 
dismemberments to bo made except at the joint, from the difficulty of maintaining equality, as 
well as tho danger to life in enforcing it: for tho same reason it is not allowed in cases of 
fracture or injury to the bones, excepting tho teeth which may be extracted with safety, 
A difference of religion, however, does not bar the demand for retaliation ; as the Mussul- 
man and infidel subject are considered to be on an equality with respect to personal pro- 
tection, and the payment of fines. 


Coses in which 3900. Cases in which retaliation Is not incurred subject the offender if the offence is 
is cuuff t^o pecu^ wilful, or his Tikilah if it is accidental, to the payment of arhh^ or the fine of blood in case 
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short of life ; the amount of which, in some cases of severe injury, is specifically fixed, 
and where a sense has been destroyed is equal to diyut. In minor cases the amount of 
the fine is adjusted by supposing the wounded person a slave, and ascertaining his differ- 
ence of value with or without the wound he has received, 

3901. Both kisas and arish, for personal injuries not affecting life, are open to 
composition between the parties; and the injured person may in cither case remit the 
penalty, (a) 

(a) Harington’s Analysis, vol. 1, page 2G5. Uedaya, book 40, chap. 3. 

Note. 

The term assault is used in regulation law in the vulgar acceptation of the word rather than in the 
legal sense of the Knglish code ; the offences included in the latter under the heads assault and battery 
are designated by the former as assault and wounding. In English law, —an assault is an attempt or offer 
with force or violence to do a corporal hurt to another; and the act must he accompanied with such 
circumstances as denote at the time an Intention, coupled with a present ability, of using actual violence 
against the person of another. Jf the defendant’s demeanor naturally impressed the plaintiff with the 
idea that he was about to strike him, it is an assault, notwithstanding his real inttmtlon was to do him no 
harm. The injury need not be direct from the hand of the party; as there may be an assault by 
encouraging a dog to bite ; so, by cxp6sing a person to the inclemency of the weather ; or by an unlawful 
imprisonment or detention of the person. IMere words however can never amount to an assault. So, if a 
man strike at another, but at sueli a distance that he cannot by possibility touch him, it is no assault : but if 
A advance in a threatening attitude towards B to strike him, and be stopped just before he is near enough 
for his blow to take effect, it is an assault. A hattory^ in the legal .acceptation of the word, includes beat- 
ing and wounding. To beat, also, iu the legal acceptation of the term, means not mondy to stiike forcibly 
with the hand, or a stick, or the like, but includes every touching or laying hold (however trifling) of 
another’s person or clothes in au angry, revengeful, rude, insolent or hostile manner : as, for instance, 
thrusting or pushing him iu anger; holding him by the arm ; spitting iu liis face ; jostling him out of the 
way ; pushing another man against him ; striking a horse upon wliich he is riding, whcreliy he is thrown ; 
or the like. If a man strike at another with a cane or fist, or throw a bottle at him, or the like, if he miss 
him, it is an assault ; if he hit him, it is a hattery, A woumlm^ is where the violence Is so great as to draw 
blood, by striking or stabbing him with a sword, knife, or other instrument, or by shooting, or by striking 
him with a cudgel, or fist, or the like ; and includes incised wounds, punctured wounds, lacerated wounds, 
contused wounds, and gun-shot wounds. It is a good defence to prove that the alleged battery happened 
by misadventure (but this is subject to the general rule given in para. 8G); or that it was an amicable 
contest, as iu wrestling ; or that it happened by accident whilst the defendant was engaged in some sport 
or game which was neither unlawful nor dangerous. So, it is a good defence, that the prosecutor assaulted 
or beat the defendant first, and that the defendant committed the alleged battery merely in his own 
defence ; or in the defence of another person : but then it must be such only as was necessary for the 
defence, and not excessive, or by way of revenge after all danger from the assailment was passed : also, it 
is a sufficient answer to this defence, to prove that the first assault was justifiable. The defendant may 
justify a battery by proving that he committed it iu defence of his posseshion ; but then the force used 
must not he excessive, or more than was actually necessary. Lastly, it is a good defence to prove that the 
defendant, as an officer of justice, arrested the prosecutor by virtue of a certain process, which is the 
alleged battery complained of ; but the officer cannot justify any actual force except in case of resistance 
attempt at rescue, and then no greater degree of force than was necessary to secure the prisoner. Comyns^ 
Bussell, and Archhold* 
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SECTION IV. 

OF HOMICIDE AND MURDER. 


When bodies arc 3902. Magistrates, sending bodies to tbe civil surgeons for examination, are to furnish 
peon, all infmin- tliciu wltli all available information regarding the alleged cause of death. C. O. No. 152 
ation to o pivcn. ^ ^ cslsqs wliere persons are known or suspected to have died from the effects 

of poison, the magistrate is to communicate to the civil surgeon, at the time of sending the 
body for examination, tlic name or any facts calculated to throw light on the nature of the 
poison, wliich is supposed to liave been the cause of death. C. O. L. 1\ No. 3, April 25 
185G, and JV. P. No. 546, April 12, 1856. 


ModoofpromMi- 3903. In trials for murder before the sessions court, after the proceedings have been 

the (oiirt. concluded in the prescribed manner,* the law officer of the court, who has been present 

during the trial, is to bo required by tlie judge to declare wliethcr tlie prisoner is con\icted 
of the charge against him, and is to subscribe his answer on the record of the court’s 
If ihc law (jfliccr proceedings. If the law officer declares the prisoner to be not guilty, the judge is to pass 
an Immediate sentence of acquittal, and to order him to be discharged; unless lie sees cause 
to disapprove such opinion, in which case ho is to refer the proceedings on the trial for tlie 
If he convicts of scntoncc of tlio iiizainut adawlut. If the answer of the law officer declares the prisoner to 
w lift her he bo coiivictcd of wilful murder {kathdmd), the judge, Avitlioiit making any reference to the 

heirs of tlio slain, is to require the law officer to declare the punishment to which 
be the prisoner convicted would be liable according to the Maliomcdan law, supposing all the 
heirs of the slain entitled to prosecute the j)risoncr for kisas to have attended and prose- 
cuted him, at an ago competent to demand kisas, and to liavo demanded kisas. llic 

futwa of the law officer upon this reference is also to be subscribed on the record of the 

court’s proceedings ; and whether the futwa declare tlie prisoner liable to suffer deatli, as 
must bo tlie case in most instances of conviction of wilful murder under tlio supposed 
demand of kisas by the heirs of the slain ; or whether it declare the prisoner not liable to 
capital punishment from the heirs of the slain not being legally entitled to demand kisas, 
or the failure of retaliation from the parties standing in the relation of parent and child, 
or master and slave, or otherwise; the judge is in cither case to refer the proceedings for 
If tho low nir.ior the sciiteiicc of the nizarnut adawlut. ShoulJ the answer of the law officer to the first 
citlo of nny one 'of reference acquit the prisoner of wilful murder, but convict him of homicide of any one of 
^bur denominations distinguished in the MahomeJan law (viz. shabah-^dmd, katl-khata^ 
lawl ° kail-knhn-viQkam’ha-khataj and katl-ia-$ahub)y the law officer is to declare the pre- 

scribed penalty for the same according to the Mahomedan law ; and if his futwa should 
declare the diyut or price of blood to be the wliole or part of the legal punishment, the 
sessions court is to commute the fine to imprisonment [u. infra] ; and its sentences in such 
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instances, as in all others according to the existing regulations, are to be carried into 
execution without reference to the nizamut adawlut, if for temporary imprisonment ; or 
referred to that court if for imprisonment for life ; subject to the general provision* for 
referring to the nizamut adawlut all trials wherein the sessions courts disapprove of the 
futwas of their law officers. Beng. and Ben. lleg. IV. 1797, sect 3. Ced. Prov. Reg. VII. 
1803, sect 15, cl. 2. 

3904. Where a session judge, concurring with the assessors in a verdict of justifiable 
homicide, referred the trial to the nizamut adawlut, because he was in doubt whether the 
subsequent conduct of tlie prisoner, in making away with the body and denying that he had 
done so in the sessions court, did not render him amenable to justice for the concealment of 
the homicide ; — it was held that this, besides that it had formed no portion of the charge, was 
not a sufficient ground for reference ; and the case was returned to the judge to pass his 
own order on it N. A. R. vol. 6, page 78. 

3905. On a conviction of murder the session judge must refer the case to the sudder 
court, whether the principal be on trial or not, as to all the participes criminis. Reports 
L.r. 1854, part 2, page 725. 

3906. In the report of a trial for murder the nizamut adawlut observed that the judge 
had convicted the prisoners of privity to murder, whereas the confessions in the foujdareo 
proved them to have been accessaries after the fact The court held that the former offence 
was punishable by the magistrate; and that the latter took the case out of the judge’s juris- 
diction. And as the judge reported facts, which established an offence beyond his power to 
decide finally, the sentence was quashed and he w as directed to refer the trial. Reports 
i. P. 1855, part 2, i)agc 529. 

3907. A doubt having been entertained whether the above provisions relative to 
culpable homicide, not amounting to wilful murder, empower the sessions courts to commute 
the diyut, or fine of blood, prescribed by the Mahoniedan law in such cases, to any period 
of temporary imprisonment, or whether the discretion of such courts, in the cases referred 
to, is limited by the general rule contained in cl. 7, sect. 2, Reg. LI II. 1803, which restricts 
the sessions courts, in cases not specially provided for, from passing a final sentence exceed- 
ing corporal punishment and imprisonment with hard labor for the term of seven years : — 
it is hereby explained that the above restriction is applicable to all cases of commutation 
for diyut on a conviction before a sessions court of culi)ahlc homicide, not amounting to 
wilful murder, under the above provisions, or any other regulation in force. If in any 
instance the above stated punishment appears insufficient, the judge is to refer the trial to 
the nizamut adawlut. Reg. XVII. 1817, sect. 7. 

3908. The above provision docs not authorize the infliction of corporal punishment 
in cases of culpable homicide [consequently no additional period of imprisonment can be 
given in lieu thereof under sect. 2, Reg. II. 1834]. C. O, No. 293 of vol. 1. Const. 
No. 352. 

3909. In trials for murder in the sessions courts, an additional question is to bo put 
to the law officer, whether the crime of wilful murder is proved against the prisoner or 
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CabCb. 


Rule for taking 
the futwa of the 
law officer. 
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How the law of- 
firurs of the niza- 
inut adawlut are to 
deliver their futwa, 

• For eases in 
which futwa is not 
requtrtdf see para, 
1430. 


The nizamut n- 
dawlut are to cnll 
for further evi- 
dence, or to puss 
linal sentence. 


11 ow far the Ma- 
homednn law is to 
be udliercd to. 


t r. para, 1457. 


A ‘ipcond futwa 
uuuoces<^ary it first 
futwtt convicts on 
violent prcsuinp- 
tiuu. 

The intention of 
the criminal, and 
not the manner or 
instrument of per • 
petratiou (except 
us evidence of the 
intent) is to ho the 
rule for determin- 
ing the punish- 
ment. 

Wilful homicide 
by poison or hy 
drowning is inclu> 
ded in the above 
rule. 


J V. para, 1467. 


Homicide in re- 
sIstcDce of legal 
authority is mur* 
der. 


prisoners or any of them ; and the law officer is to subscribe a distinct concise answer, that 
it is proved or that it is not proved; after which he is to be called on for his general futwa 
in the case. C. O. No. 228 of vol. 1. 

3910. In all cases referred under the above provisions to the nizamut adawlut, the 
law oflBcers of that court, provided they are of opinion that the prisoner is duly convicted 
of murder, are to write their futwa* upon the case referred to the law officer of the sessions 
court ; assuming always that all the heirs of the slain entitled to prosecute for kisas attended 
and prosecuted, at an ago which rendered them competent to demand kisas, and that they 
demanded it. But if they are of opinion that the prisoner is not duly convicted of wilful 
murder, they are to state their reasons for such opinion ; and whether they consider the 
prisoner altogether innocent, or convicted of faqinicido under any of the four denominations 
distinguished by the Mahomedan law, adding in the latter case the legal penalty to whicli 
the prisoner is liable : and the nizamut adawlut, after considering their futwa so given, with 
the whole of the proceedings on the case, are either to require further evidence, if they see 
occasion, or to pass such final sentence as appears consonant to justice, and comformablo to 
the Mahomedan law with the exceptions and modifications authorized by the regulations. 
If, in any case not provided for by the regulations, the Mahomedan law appears to the court 
repugnant to natural justice, they are notwithstanding to adhere thereto, if in favor of the 
prisoner, in the case before them ; or, if against the prisoner, to grant such remission or 
mitigation of punishment, as appears just and proper according to the circumstances of tlio 
case ;t and at tlie same time to propose a new regulation to provide against a recurrence of 
the case. Beng. and Ben, Reg. IV. 1797, sect. 4. Ced, Prov, Reg. VIIL 1803, sect. 11. 

3911. It is not necessary for the nizamut adawlut to call for a second futwa from its law 
officer in cases of murder, when the first futwa convicts of murder on grounds only of 
violent presumption (ghalib-oos-zana). Resolution N. A. February 27, 1852. 

3912. In trials for murder, the law officers are to deliver their futwas according to 
the doctrines of Yoosuf and Mahomed. The distinctions, however, made hy tliose Imams, 
and hy Iluncofali, as to the mode of committing murder are not to be adhered to by the 
nizamut adawlut ; but the intention of the criminal, either evidently or fairly inferrible 
from the nature and circumstances of the case, and not the manner or instrument of 
perpetration (except as evidence of the intent), is to constitute the rule for determining the 
punishment. It is further declared that wilful homicide by poison, or hy drowning, when 
tlie intention of poisoning or drowning is evident, is included in the above rule ; and that 
in all such cases the nizamut adawlut (whatever may be the futwa of their law officers) are 
to sentence the prisoner to suffer death, provided they judge him fully convicted of wilful 
murder, or unless they consider him a proper object for mercy.t Beng. and Ben. Reg. IX. 
1793, sect 75 ; and Reg. VIIL 1799, sect. 5, Ced, Prov, Reg. VIIL 1803, sect. 10, cl. 1. 

3913. When an officer, engaged in the execution of civil process, is justified by his 
authority, and exercises that authority in a legal manner, if he be resisted, and in that 
resistance any one of his party is killed, the killing amounts to murder. Reports fV, P. 
1856, part 1, page 531. 
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3914. Whenever death is caused by violence without any obvious justifying or extenu- 
ating cause, the commitment should be for murder. It is left to the court trying the case 
to convict only of culpable homicide, if the facts be found to justify such a finding. Reports 
Z. P. 1851, page 1743. 

3915. Any person who is convicted of having deliberately and maliciously intended 
to murder one individual, and of having in the prosecution of such intention accidentally 
killed another individual, is on a(*count of the murderous intention and actual homicide 
liable to the punishment of murder, in like manner as if he had killed the person intended 
to bo murdered ; any distinction in the Mahomedan law to the contrary notwithstanding. ^ 
In such cases the law officers of the sessions court, and of the nlzainut adawlut (to which 
court all trials of this description are to be referred), are to be reepired to state what 
punishment the prisoner would have been liable to, if he had couimittcd the murder 
intended by him ; and if their futwa declares him in such case liable to suffer death, or if 
under the futwa so given, and the modifications of the Mahomedan law contained in the 
above provisions or any other regulation, the prisoner is liable to suffer death, the nizamut 
adawlut, provided it is establi&hod to their satisfaction that the prisoner intended to commit 
the crime of deliberate and malicious murder, and that the hornicido charged against him 
was actually committed by him in the prosecution of such murderous intention, are to sen- 
tence the prisoner to suffer death, unless they consider him a proper object of mercy, and 
deserving of pardon or a mitigation of punishinent.t Deng, and Den, Ueg. VIII. 1801, sect. 2. 
Ced, Prov, Reg. VIIL 1803, sect 10, cl. 2. 

3916. The rule contained in the preceding clause is to be considered equally applica- 
ble to any other cases of homicide, which are declared by the law officers of the sessions 
couit, or nizamut adawlut, to be within the Mahomedan law of katl-khata, kutl-kdim- 
makiiin-ba-khata, or other legal denominations of accidental homicide ; but in which the 
prisoner is clearly convicted of having committed tlie homicide proved against him with a 
murderous intention, such as if carried into effect would have subjected him to a sentence 
of death; or with a deliberate intention to commit any crime, which if committed in pursu- 
ance of the prisoner’s criminal design would have rendered him liable to a sentence of deatln 
Beng, and Ben. Reg. VIII. 1801, sect. 3. Ced, Prov, Reg. VITI. 1803, sect 10, cl. 3. 

3917. Such part of sect. 3, Reg, IV. 1797 [para. SQOS], as authorizes the sessions 
court, in cases of katl-khata, and other cases of accidental homicide, when the prisoner is 
declared liable to the diyut, or price of blood, to commute such price to imprisonment, is 
not to be considered applicable to any of the cases noticed in the two preceding paragraphs. 
A prisoner is not liable to suffer any imprisonment, or other punishment, in the cases of 
accidental homicide mentioned in the section above quoted, although the diyut is declared 
by the law officers to be payable under the Mahomedan law, if the homicide clearly appears 
to have been committed by misadventure in the prosecution of a lawful act and without any 
malignant intention. Beng. and Ben. Reg. VIII. 1801, sect. 6. Ced. Prov. Reg. VIII. 1803> 
sect. 10, cl. 6. 

3918. It cannot be held to be simple misadventure, if the accused person has shown a 
want of due caution, and a recklessness of consequences. Reports L. P. 1856, part 2, page 787r 


When death is 
caused by violence, 
the coininitment 
‘•hould bo for mur- 
dur. 


Erroneous homi- 
cide. 


{*) The t(rm “ fr- 
9 onions hoitnctdi'* 
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(oinmiftninlh, as if 
liuis not shun the 
(Uyi e< of D tmtnuU . 
/y. 'I he main point 
which should ht 
shun n in the Jinding 
ts uhether the honii^ 
(tde toas tulpuhle 
or not culpable^ 
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2)1 at porn thi timi 
tnontous. Jit pm Is 
L. P, 1«61, puyi 
1021. 


t v,para IkoT, 


The foregfoiim 

rule IS applicable to 
ail cases ot acciden- 
tal homicide, 

herein the cniiii- 
iial intention of the 
part}, It earned in- 
to executioUf uuld 
feubject him to a 
bunieiice of deatli. 


The rule for com- 
mutation of di)ut 
IS not applicable to 
such casts. 


Homicide bv 
misadventure Jii tho 
prosecution of a 
lawful act and 
wiUiout maliirnant 
lutentioii subjects- 
to no punishment. 


Want of due cau- 
tion. 
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The ma^strftto 
may rcloatie the ac- 
cuse in cases of 
accidental or justi- 
Sable homicide : 


and should ftpply to 
the law officer^ if 
in doubt as to the 
law. 

If act be feloni- 
ous, the homicide 
is murder. 


Cattle trespass. 


Where the wountK, 
butfor bad hcuilh, 
would not h<i\o 
proved fatal. 


llomicido of mur- 
d('rer*>, robbers, or 
thieves, m sclf-de- 
fenre, or defence 
of property, is jus- 
tifiable. 


So, homicide of 
Mirh persons 'iv 
police otheers, lu 
certain cases. 


Keprard is not to 
be had to the 
prroundH of perso- 
na) distinction and 
exception to the 
jreneral rules of n.i- 
tural justice, held 
by the Mahoiiicdan 
law. 


3919. The magistrate is authorized to release the accused, if the homicide, in which 
he appears to have been concerned, is clearly shown, from the whole of the evidence, 
to have been accidental, or justifiable under the Mahomedan law and the regulations. 
Reg. IX. 1807, sect. 9, cl. 1. 

3920. In such case, if the magistrate is doubtful as to the law, he should apply to 
the law ofiicer for assistance. Const. No. 617. 

3921. Prisoners having been engaged in the commission of a felonious act termina- 
ting in homicide, must be regarded as accomplices in the crime of wilful murder. Reports 
Tf. P. 1853, part 2, page 1500. 

3922. Under the Mahomedan law it is culpable homicide, if a person whose cattle are 
trespassing on the crops of another is killed by the owner of the crops. Reports L, P. 1852, 
part 1, page 683. 

3923. Where the medical evidence showed that the deceased would not have necessa- 
rily died from the effects of the wound, had it not been for the bad state of his health, and 
where there was no proof of any intention to take life, the court held that the prisoner could 
not be convicted of wilful murder, but passed sentence for culpable homicide. Reports i. P. 
1856, part 1, page 936. Reports IF. I\ 1856, part 1, page 404. See para, 3993. 

3924. Persons who wound or slay murderers, robbers, or thieves, in their own defence, 
or in defence of their property, are not to be proceeded against, or placed in restraint, or 
required to give bail, except under special orders of the magistrate ; police officers are 
strictly prohibited from acting in violation of this rule, under penalty of dismission from 
office. Reg. XX, 1817, sect. 25, cl. 10. 

3925. If any police officer, entrusted with or assisting in the execution of any legal 
warrant for the apprehension of a person charged with murder, robbery, or other heinous 
crime, or pursuing a robber or murderer immediately after the commission of the crime, 
or resisting him during his attempt to perpetrate the crime, wounds or slays the offender 
in endeavouring to apprehend him, such police officer is to be held guiltless of any criminal 
act. Reg. XX. 1817, sect. 26, cl. 14. 

3926. In every case of wilful murder, wherein the crime appears to the nizamiit 
adawlut to have been fully established against the prisoner, but the futwa of the law officers 
of that court has declared the prisoner not liable under the Mahomedan law to suffer 
death by kisas, solely on tlie ground of the prisoner’s being father or mother, grandfather 
or grandmother, or other ancestor of the slain, or of the heir of the slain, or one of the 
heirs of the slain being a child or grandchild or other descendant of the prisoner, or of the 
slain having been the slave of the prisoner, or of any other person, or a slave appropriated 
for the service of the public, or on any similar ground of personal distinction and excep- 
tion from the general rules of natural justice; the nizamut adawlut (provided they see 
no alleviating circumstances in the case) are to sentence him to suffer death, as if the 
futwa of their law officers had declared him liable to kisas, or to suffer death by seasut, as 
authorized by the Mahomedan law in all cases of wilful murder, under the discretion vested 
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Jn the magistrate with regard to this principle of punishment for the ends of public justice. 

Beng. and Ben. Rog. VIII. 1799, sect. 2. Ced. Prov. Reg. VIII. 1803, sect. 15. 

3927. It does not justify any prisoner convicted of wilful homicide, that ho or she was ^Tho dosiro of tho 
desired by the party slain to put him or her to death; and in the event of the prisoner death is no 
being convicted of the fact to the satisfaction of the nizamut adawlut, and of their seeing fui homicide : 
no alleviating circumstances in the case, they are to sentence him or her to suffer death, 
whatever may be the futwa of their law officers under tho Mahoinedan law ; which in this 
instance also, although it withholds kisas, gives a full latitude to the magistrate in the 
discretionary punishment of tazeer or scasut. Beng, and Ben. Reg. VIII. 1799, sect. 3. 

Ced. Prov. Reg. VIII. 1803, sect 16. 


3928. A Hindoo is liable to punishment for aiding and abetting in the suicide of a e. sr. a^stinp in 

1 ^ XT suicide of a 

leper. Const. No. 98 o. leper. 


3929. Persons convicted of attempt at suicide are liable to discretionary punishment 
by the magistrate as well as by the session judge to tho extent of their respective powers. 
Reports L. P. 1853, part 1, page 842. 

3930. By the Mahomedan law, homicide by duelling, though wilful, being authorized 
by mutual consent, does not subject the person committing it to tho penalty of wilful 
murder. But provision is made for such cases, when the prisoner ajipears deserving of 
punishment, by tho above rule. In the case of a fatal duel, the magistrate may commit 
all parties to take their trial for murder ; and, to authorize the commitment, it is not neces- 
sary that a complaint should be made by a private prosecutor. In this case no punishment 
was awarded in addition to tho imprisonment which the accused had suffered before they 
were brought to trial, as it appeared that the surviving principal had received gross insults 
from the deceased, and that the seconds had used every endeavour to effect an accommo- 
dation. N, A. R. vol. 1, page 277. 

3931. It having been found, that in certain cases of murder the justificatory plea, 
that tho person murdered was the mistress or relation of the prisoner, and detected in 
criminal intercourse with another man, or that tho murdered man was found in criminal 
intercourse with the prisoner’s mistress or relation, or generally speaking detected in forni- 
cation, has been upheld by the law officers in bar of capital or discretionary punishment, 
and has been declared to subject such prisoner to diyut only, — it is hereby enacted, 
that the law officers of tho nizamut adawlut are to bo called on to declare in such cases 
what the futwa would have been, if such plea had not existed ; and tho judge or judges 
sitting on the trial are to pass sentence under the general regulations and on consideration of 
all the circumstances of the case, the same as if no such plea had existed. Reg. IV. 
1822, sect 5. 


Attempt at sui- 
cide punishable by 
magistrate. 


Duelling. 


Regard is not to 
bo had to the justi- 
fllcatory plea of for- 
nication on the part 
of or with tho mis- 
tress or relation of 
the accused. 


3932. If the futwa of the law officers of tho nizamut adawlut declare any person comiJted 

convicted of wilful murder not liable to suffer death, under the Mahomedan law, on the Jareli 

ground of one or more of his accomplices being exempted from kisas, under any of tlie 
circumstances recited above or on any similar ground of exemption ; the nizamut adawlut 
are, notwithstanding such futwa, to sentence the prisoner to suffer death, if in their empted from idsas. 

9 E 
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judgment ho is fully convicted, and there appear no alleviating circumstances in the case. 
AocompUces, not Ani^ wherever the accomplice in a wilful murder, though not the principal perpetrator of 
trators. are halde the murder, ai)i)cars to the nizamut adawhxt fully convicted and deserving of death, they 
are authorized, under the discretion given by the Mahomedan law in such cases, to sentence 
the prisoner to suffer death ; whether the futwa of their law officers declare the same or 
otherwise. Bcng. and Ben. Reg. VIII. 1799, sect. 4. Ced. Prov, Reg. VIII. 1803, sect. 17. 


to suiFer death. 


not ensuing. 


Adminwtering 3933. No Specific punishment has been prescribed by any regulation in force for the 

to^ murdel^ dt*ttth Simple offenco of administering poison with intent to murder, death not ensuing, the 
provisions of cl. 4, sect 8, Reg. XVII. 1817 referring solely to the administering poison 
with intent to murder when accompanied by robbery, burglary, or theft, or attempt to 
commit tlie same. The first mentioned crime comes therefore under the general rule laid 
down in cl. 7, sect 2, Reg. LIII. 1803, by which sessions courts are empowered to pass 
sentence not exceeding 7 years’ imprisonment ; [and to refer the trial to the nizamut 
r. paras. 1285 adawlut, if iu any instance, tliey consider such degree of punishment insufficient].* Const 
No. 755. 


an(il31 


Special 
cases • 

Punishment of 
persons putting 
otliers to death on 
tho ground of 
uorcery 

Persons holding 
Bu ussLinhlj for the 
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and putting pei mns 
to (lealli, arc guilty 
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turitv, by throwing 
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to be liable to 
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3934. If any person or persons of the sutar caste, or of any other caste or persuasion 
within the British territories, puts any person to deatli on the ground of his or her being 
versed in or practising sorcery, such person or persons, on being convicted of tlie crime, aro 
to bo held guilty of murder, and arc invariably to be punished accordingly : and if any 
persons actually form themselves into an assembly for the purpose of trying any man or 
woman on a charge of witchcraft, or any other charge, or cause such assemblies to be lield ; 
and any person or persons aro in consequence j)ut to deatli ; they are to be considered to be 
princijials or accomplices in the murder, and arc to bo dealt with accordingly. Bn^g, and 
Ben. Reg. IV. 1797, sect. 6. Ced. Prov. Reg. VII. 1803, sect. 34. 

3935. A criminal and inhuman practice of sacrificing children, by exposing them to 
be drowned, or to be devoured by sharks, prevailed at the island of Sangor, and Bans- 
baria, Cliogda, and other places on the (xanges. At Saugor especially such sacrifices 
were made at fixed periods, namely, tho day of full moon in November and in January, 
at which time also grown persons devoted themselves to a similar deatli. Children, tlirown 
into the sea at Saugor, were not generally rescued, as was the custom at other places ; but 
tho sacrifice was on the contrary completely effected with circumstances of peculiar atro- 
city in some instances. This practice, represented to arise from superstitious vow^s, was 
not sanctioned by the Hindoo law, nor countenanced by the religious orders or by tho 
people at largo, nor was it at any time autliorized by the Hindoo or Mahomedan govern- 
ments of India. The persons concerned in the perpetration of such crimes xvould therefore 
bo clearly liable to punishment ; and the plea of custom would be inadmissible in excuse 
of the offence ; but for the more eflectual prevention of so inhuman a practice, the follow- 
ing provisions were enacted : — If any person or persons wilfully, and with tho intention 
of taking away life, throw or cause to be thrown into the sea, or into the Ganges, or 
into any other river or water, any infant, or person not arrived at the age of maturity, with 
or without his or her consent, in consequence whereof such person so thrown into tho water 
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is drowned, or is destroyed by sharks or by alligators, or otherwiso perishes ; the person or 

persons so offending are to be hold guilty of wilful murder, and on conviction are to be 

liable to the punishment of death ; and all persons, aiding or abetting the commission of such 

act, are to be deemed accomplices in the murder, and are to bo subject to punislnnent 

accordingly. The trials of prisoners convicted, as principals or accomplices, of the crimes 

specified in this section, are to be referred to the nizamut adawlut who are to pass sentence 

thereupon according to sect, 75, licg. IX. 1793,* whatever may bo the futwa of the law * v.para 3912. 

officers of that court; or to grant sue) i remission or mitigation of punishment, as appears 

just and proper according to the circumstances of the case.f a 7 id Be?i» Reg. VL f v.para. Hjt. 

1802, sects, 1 and 2. 


3936. If a child, or any person not arrived at maturity, is thrown into water, as stated iftho infant, or 

,, o • other person, is 

in the preceding section, and is rescued from destruction, or by any means escapes trorn it, rescued, tho crimi- 
the persons who have been active in exposing him or her to danger of life, and all aiders a° h\gh 

and abettors of such act, are to he held guilty of a high misdemeanor ; and on conviction 
are to be liable to such punibliincnt as tlie sessions courts, inulor the futwas of their law 
officers, judge adequate to the nature and circumstances of the case. and Ben. 

Ilcg. VI. 1802, sect. 3. 


3937. The magistrates of districts, wherein the sacrifice of children has been prac- 
tised, arc requirtnl to be vigilant to prevent the coiitimianco of the practice ; and are to 
cause the provisions of this regulation to be from time to time proclaimed at the places, and 
in the season, where, and when, such sacrifices have been elTccted. Bcng. and Ben. 
Reg. VI. 1802, sect. 4. 


Mapistrates to 
bo vigilant to pre- 
vent these prac- 
tices. 


3938. The magistrates were required to issue a proclamation throughout their res- Punishment of 

pective jurisdictions, proliibiting tlic inhuman practice, tlicn prevalent among the tribe thiirlhmaie^iufaa^^^ 
of rajkumars, of causing their female infants to be starved to deatli : and declaring that if Ueuia, ^ 

any rajkumar, after the publication of tlie proclamation, should designedly prove the 

cause of the death of liis feinalo child, by prohibiting its receiving nourishment, or in any 

other manner, such rajkumar should be liable to be tried as for murder, la such cases, 

the magistrate, on receiving infoririation thereof upon oath, or such other information 

or proof as ho deems sufficient to reader the charge highly probable, is to cause such 

rajkumar to be apprehended ; when, if it appears to the magistrate that the crime has 

been actually committed, and that there are grounds for suspecting^ the prisoners to have iv,para,m. 

been concerned in the perpetration of it, the magistrate is to cause him to be committed to 

prison to bo tried before the sessions court ; and is at the same time to take all other 

precautions, as usual, for securing the attendance of the original complainant or informant 

and of the witnesses ; and the prisoner is to be tried as in other cases of murder. Ben. 

Reg. XXI. 1795, sect. 13. Ced. Prov. Reg. III. 1804, sect. 11. 

3939. Several instances having occurred in which persons were convicted of putting punishment of 

their children to death from an impulse of passion, with the intention of revenging them- E“’chiidren*^^to 
selves for a real or supposed insult or injury, offered to them by another person, under an insuiror 

idea that the guilt of shedding the blood of the innocent victim would lie on the head of the oSored to 
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person oflPerlng sucli insult or injury ; proclamation was made, throughout the ceded pro- 
vinces, declaring that any person who should be capitally convicted of putting to death his 
or her child or cliildren, or of putting to death any other child or person, in consequence of 
a real or supposed insult or injury, would be invariably punished with death according to 
the provisions of the laws and regulations in the case. 0. O. Nos. 42 and 55 of vol. 1. 

caj^king^its^dcath’ 3940. Tho death of a child occasioned by the negligence of the person in charge of 
subjects to diyut. subjects such person to the payment of diynt, as incurred by the commission of katl- 
kuiiii-niakdm-ba-khata, or homicide by misadventure. N. A. R. v ol. 1, page 382. 


Brahmins. 

Reasons for tho 
enactment of the 
following rules. 


3941. The reverence paid by the Hindoos to brahmins, and the reputed inviolability 
of their persons, and the loss of or prejudice to caste that ensues from proving the cause of 
their death, have in some places in the province of Benares been converted by some of the 
more unlearned part of them into tlie means of setting tho laws at defiance, from tho 
dread and appreliensions of the ])erbon3 of the Hindoo religion, to whose lot it must 
frequently fall to be employed in enforcing against such brahmins any process or demands 
on the part of government. The devices, occasionally put in practice under such circum- 
stances by these brahmins, are lacerating their own bodies either more or less slightly 
with knives or razors ; threatening to swallow, or sometimes actually swallowing poison, 
or some powder which they declare to be such ; or constructing a circular enclosure called 
a kurli, in which they raise a pile of wood or of other combustibles, and betaking tliem- 
sclves to fasting, real or pretended, place within tho area of tho kurh an old woman, with 
a view to sacrifice her by setting fire to the kurh on the approach of any person to serve 
them with any process, or to exercise coercion over them on tho part of government or its 
delegates. These brahmins likewise, in the event of their not obtaining relief within a 
given time for any loss or disappointment that they may have justly or unjustly experi- 
enced, occasionally bring out their women or children, and causing them to sit down 
in the view o£ the peon who is coming towards them on the part of government or its dele- 
gates, they brandish their swords, and threaten to behead or otherwise slay these females 
or children on the nearer approach of the peon ; and there are instances, in which, from 
resentment at being subjected to arrest or coercion or other molestation, they have actually 
not only inflicted wounds on their own bodies, but put to death with their swords the 
females of their families, or their own female infants, or some aged female procured for the 
occasion. Nor are the women always unwilling victims ; on the contrary, from the preju- 
dices in which they are brought up, it is supposed that in general they consider it incum- 
bent on them to acquiesce cheerfully in this species of self-devotemcnt, either from motives 
of mistaken honor, or of resentment and revenge, believing that after death they shall 


^ ^ . become tho tormentors of those who are the occasion of their being sacrificed. — In order 

If a brahmiQ ea- ^ 

make^^^ationa ^ these abuses, it is enacted, that upon information in writing being preferred 

iiaughter'Ms* *'^ magistrate against any bi'ahmin or brahmins, for establishing a kurh, or for being 

men, or children, prepared to maim, wound, or slaughter his women or children, or anv or either of them, in 
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by means of hi'* re> k* r j* . t , 
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made to the truth of the information, the magistrate is iniinodiately to address to tlie said 
brahmin or brahmins a* written notice in the vernacular, and under his official seal, whicli 
notice is to be served on him or them by such of their relations, friends, or connections, as 
the magistrate may think fit, and liave an opportunity of employing for the purpose ; ami 
in default of such relations, friends, or connexions of the said brahmin or brahmins, the 
magistrate is to cause the notice to bo served by a single })eon of the same religion ; and 
the notice is to require the said brahmin or brahmins to remove tlie kurli and the wouieu 
and people that may be placed in it ; or to desist from any preparation towards woiniding 
or slaughtering the women or children, according as cither or both of these facts arc 
charged in the information. The notice is also to contain a positive and encouraging 
assurance to the brahmin or brahmins in question, that on his or their complying witli the 
principal exigence thereof, by removing the kurli and the person or persons therein, or 
by desisting from any preparation to wound or slaughter the women and children, and 
thereon repairing (as they may think fit) in person or l)y vakeel to the civil court, proper 
enquiry sliall be made concerning the dispute that may have gi\eu occasion to the act or 
acts thus prohibited. But if the issuing of the notice has not the eflect of inducing the 
said brahmin or brahmins to comply witli the exigence thereof, a written return to that 
purpose is to be made and attested by the ])arty or parties entrusted witli tlie serving of it ; 
and the magistrate is thereon to issue a warrant under his olHcial seal and signature for 
the apprehension of the said bralunin or brahmins, specifying the mis<lomeanor and contu- 
macy with which ho or they stand charged; and the execution of the warrant is to be 
committed to peons of the Mahoinedan religion, nor is any Hindoo to be sent on such 
duty. On the brahmin or brahmins against whom the warrant has been issued being brought 
before the magistrate, lie or they are to be dealt with in tlie mode prescribed liy section 5, 
Kegiilation IX. 1793*^, respecting persons charged with crimes or misdemeanors ; and if it 
ajipears to the magistrate on the previous empiiry, which by the said section lie is himself 
directed to make, that the inlsdeincanor or misdemeanors charged (tliat is, tlie constructing 
of the kurli, or being jircpared to wound or slay the women or children, according as either 
or both of these acts have been charged) were actually committed, airl that there are grounds 
for susiiectingf the prisoner or the prisoners rospcctivcdy to have been concerned* cither 
as a principal or an accomidice, in the jierpotration of cither or both of these acts ; the ma- 
gistrate is to cause him or tliem to be committed to prison or held to bail (according as the 
parties appear to have been principals or accomplices) to take his or their trial at the sessions, 
and is to bind over the informant or complainant and the witnesses to appear at the trial, in 
the manner prescribed in the aforesaid section. Ihn, Reg. XXI. 1795, sects. 1 and 2. 

3942. The sessions court is to conduct the trial of tlie brahmin or brahmins charged 
wdth the above offences in the manner prescribed in the regulations in respect to other 
offences ; but, as the Mahoinedan law cannot adequately apply to offences of this local 
nature, it is therefore provided and ordered, that where, in the opinion of the session judge, 
the charge of being a principal in respect to the constructing of a kurh, or to the having 
been prepared to wound or slay tho women or children, is proved, the said judge is to 
sentence the prisoner to the payment of a fine equal to the amount of his annual income 
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which is to be estimated according to the best information that the judge is able to procure 
respecting it ; and on proof to the judge’s satisfaction of the prisoner’s being guilty only as 
an accomplice, ho is to be sentenced to the payment of a fine equal to one-fourth of his 
estimated annual income. In all cases of parties being sentenced to the payment of such 
fines, they are to be committed to, and are to remain in jail until the amount thereof be 
paid, or until they shall have delivered to the sessions court, or after the said court’s 
departure to the magistrate, full and ample malzaminee or security to pay the same within 
six montlis from the date of their release ; and such parties, before their enlargement, 
cither in consequence of their having liquidated, or having entered into security for the 
payment of the fine imposed on them, are to deliver into the sessions court, or in its absence 
to tlie magistrate, fiulzamince or satisfactory security from one or more creditable persons 
not to ofiend in like manner in future. Ben. Reg. XXL 1795, sect. 3. 

Suchspntcncosto 3943. All sentences passed by the sessions court under the above section, without 
witUm 10 days to however any intermediate suspension of their execution, are to be transmitted within ten 

the mzamut adaw • « . . ... t • t i 

lut. days after their being passed to the mzamut adawlut, which court may order such mitiga- 

tion and restitution of the fine or fines thereby imposed, as may be thought proper ; but 
until the order be issued by the nizamut adawlut, the sentence of the sessions court is to 
bo considered in full force, and to bo carried into ellcct accordingly. Ben. Reg. XXL 
1795, sect. 4. 

inra-.csuchhrah- 3944. Ill case any brahmin, against wliom the magistrate issues the warrant prescrib- 
MnrT/'tho ed in sect. 2, refuses to obey, or resists or causes to be resisted, the peons deputed to serve 
o^JonrcftUhira ov escapcs after being taken by them into custody, or absconds, or shuts himself up in 

or building, or retires to any place, so that the warrant cannot be served upon 
tiio him, the magistrate is to issue a precept to the collector requiring liim to cause the nearest 

tuliseeldar to attach tlie lands that such bralimin may possess in property, or in mortgage, 
or in farm, or lakliiraj. The lands are to remain attached until he surrender, and the 
collections made during the attachment, after deducting such revenue as may fall due to 
government, are to be accounted for, and paid to the party against, or on account of, or in 
resentment to, whom the kurh was originally established, or the woman or women, or 
cliild or children, were to be wounded or slain ; and after the surrender or apprehension 
of the brahmin or brahmins who set up the kurli, or w^as or were prepared to wound or 
vslay his or their women or children, or either of them, liis or their lands are to be released ; 
but he or they are to bo proceeded against, in respect to his or their trial for the original 
olfcncc or ofibnees, as prescribed in sects. 3 and 4. Ben. Reg. XXL 1795, sect. 5. 

Coiiocfcor to apply 3945. In the event of any brahmin or brahmins establishinir a kurh or nrenariniT 

to the maffiBtratc iu i , , . , . , .n ^ 1 1 b 

caseofbrahtniuses. to Wound or slay his or their women or children, or any or either of them, with a view to 

tablishinif a kurh, , • /> i i . -i . 

or being prepared prevent tho Serving of any dustuck or writ on mm or them for arrears of revenue by the 
women orchudren, local tuhseeldar, or by the collector of Benares, the collector is to represent the circumstances 
procM?“from the *0 the magistrate ; and upon the peon deputed with the dustuck, or any other creditable 
TOon"”* MaSSte pcrsofi or persons, attending in court and making oath to the truth of tho circumstances 
how to proceed, stated in the representation of the collector, the magistrate is to proceed as above directed. 



BOOK V. — CHAPTER in.— SECTION IV. — HOMICIDE AND MURDER. 


783 


requiring likewise, in his notice, the brahmin or brahmins either to discharge the balance 
of rent or revenue that has been demanded from him or them, or to appear, and, en- 
tering security for such part of it as he or they may have pleas against the payment of, 
to file his or their objections to the payment of such part in the civil court, that the 
merits of the case may be enquired into and decided according to the principles by wliich 
other disputed demands and accounts of revenue are directed to be determined. If the 
issuing of this notice fails to induce the brahmin or brahmins to comply with the requisitions 
of it, the magistrate is to proceed and the accused brahmin or brahmins are to be tried, as 
directed above in sects. 2, 3, and 4. Ben. Reg. XXL 1795, sect. 6. 

394G. If any brahmin or brahmins, on account of any discontent or alarm, well or 
ill-founded, either against government, or its officers, or servants, establish a kurh, in 
which any person or persons are, at any period from its construction until its removal, 
burnt to death or otherwise lose their lives, in consequence of such kurh being set fire to 
by any person whomsoever ; the brahmin or brahmins who have caused the construction 
thereof are to be held chargeable with, and made amenable for, the crime of murder ; as 
well as the party or parties who have been immediately employed, or aided, in setting fire 
to the pile or combustibles in question ; and upon proof of the fact to the satisfaction of the 
sessions court, such brahmin or brahmins, and such person or persons, setting fire to the 
kurh, are to be sentenced on trial before the said court to suffer the punishment of death, 
in the same manner as if they had committed and been convicted of hatUdmdy or preme- 
ditated murder, according to the doctrines of the MahomeJan law ; and, with a view to 
render the example as public as possible, such sentence (whether consistent with the futwa 
of the Mahomedan law officers, or otherwise) is in this case to be accordingly formally 
passed by the sessions court on the brahmin or brahmins thus convicted; but it is to be 
at the same time explained to the party or parties thus condemned, as it is also hereby 
expressly provided, that all such trials and the sentences passed, are by the sessions court 
to be submitted (in like manner as is prescribed in sect. 47, Reg. IX. 1793*) to the nizamut 
adawlut ; and the party or parties condemned under this section are to remain in jail to 
await the final judgment of that court, who are to confirm or mitigate the sentence as 
appears proper. Ben. Keg. XXI. 1795, sect. 7. 

3947. If any brahmin or brahmins, under the circumstances and in the manner de- 
vseribed in the preamble to and the following sections of this regulation, or under such cir- 
cumstances and in such manner as is substantially similar thereto, with a sword or other 
ofiensivo weapon, or otherwise, actually wounds his or their women or children, or other 
women or children ; or any or cither of them ; on account or in resentment of any real or 
supposed injury committed towards him or them by any flmils, tuhseeldars, or other officers, 
or servants, employed in the revenue or judicial departments ; or so wounds any of his 
or their own women or children, or any other woman or child, on account or in resentment 
of his or their differences with any individual ; lie or they are for such act or acts to be 
sentenced by the sessions court to transportation, subject to the same reference to the niza- 
mut adawlut, and to the like mitigation as in the cases referred to in the preceding section. 
Ben. Reg. XXL 1795, sect. 8. 
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3948. If any brahmin or brahmins, under the circumstances and in the manner 
described in the preamble to and subsequent sections of this regulation, or under sucli 
circumstances and in such manner as is substantially similar thereto, with a sword or other 
offensive wcajK)n, or otherwise actually puts to death his or their women or children, or 
other women or children, or any or either of them, on account or in resentment of any real 
or supposcMl injury, committed towards him or them by tubsceldars, or any other 
offi(;crs or servants employed in the revenue or judicial departments; or so puts to death 
any of liis or their own women and children, or any other woman or child, on account 
or ill resentment of his or their differences with any individual ; lie or they are to bo tried 
for such homicide, and on the proof of the fact or facts arc to be accordingly sentenced 
by the sessions court to capital punisliment, subject to tho same reference to the nizamut 
adawlut, and to the like mitigation of punishment as in tho cases referred to in sect- 7 ; 
and the families of any brahmin or brahmins found guilty of murder under this section arc, 
according to the order of the governor general in council under date the 17th June 17H9, 
and the publication made in conformity to it by the resident at Tlenares under date the 7th 
July of tho same year, to be banished from the province of Benares, and the Company’s 
territories ; and liis and their estates in land are to be forfeited and disposed of as to govern- 
ment seems proper ; and accordingly the sessions court is required to subjoin this order to 
all sentences that they pass on brahmins for murder itnder tliis section, at tho same time 
reporting such sentence and order to the nizamut adawlut, together with as accurate an 
account as they may be able to procure of the number, sex, and age of the persons compos- 
ing the family of such bralimin or brahmins, and annexing their opinion how far it may be 
advisable or otherwise rigorously to enforce the banishment of the family of such bralimin 
or brahmins, or to confirm, mitigate, or annul, the order for tlie forfeiture of their real prc'- 
perty; and the nizamut adawlut, on consideration of tliis sentence and order, and of the 
o])inioii of the sessions court, aro either wholly to confirm, or to mitigate the sentence and 
order as appears ])roper; and in all cases where the forfeiture of the landed property of such 
brahmin or brahmins, and that of his or their family, is confirmed by the nizamut adawlut, 
the said court is to advise the government thereof; nor is such sentence to be carried into 
execution as far as regards the forfeiture of tlie landed property without an order from the 
government approving such part of the sentence, and directing in what manner the lands 
thus forfeited are to be disposed of. Ben, Keg. XXL 1795, sect, 9. 

3949. Whenever tlie banishment is limited either to the party or parties committing 
the murder, or to a certain number only of his or their family or families, no confiscation 
or ibrfoiturc of the landed property is in such instances to take place ; but the same is to be 
entirely left in the possession, and as the property, of tliose members of tlie family who are 
exem])ted from banishment. Ben. Reg. XXI. 1795, sect. lOt 

3950. Brahmins convicted of murder within tho province of Benares are no longer 
exempted from a sentence of death: but tho execution of a sentence of death against a 
brahmin is not to take place within the limits of any spot of ground held sacred by the 
Hindoos. The magistrates are enjoined to execute all sentences of death against brahmins 
at some convenient place situate without such limits. Reg. XVII. 1817, sect. 15. 
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3951. The offence of causing or procuring abortion has not been specifically provided 
for by any regulation. By the Mahomedan law it does not amount to murder, though tho 
quickened foetus be destroyed, or the woman die from the means used to procure the abor- 
tion: and the nizamut adawlut do not consider these offences to be of a heinous description, 
unless death ensue” to the woman. See 0. O. No. 303 of voL l.(a) But the procuring of 
abortion has been distinctly recognized as a crime in the regulations, as in sect. 22, Reg. 
XXII. 1816 ; and therefore in trials held without tho aid of a law officer the session judge is 
at liberty to pass sentence without reference. C. O. No. 1433, November 20, 1854. W. P. 

3952. Where drugs were administered to a woman in order to procure abortion, under 
circumstances which precluded the supposition that her death was intended and she died 
from their effects, it was held that the crime was culpable homicide and not murder. • To 
constitute murder under tlie regulations, as w’ell as under Mahomedan law, there must be a 
murderous intent. Reports JF. I\ 1854, part 2, page 262. 

3953. The mere concealment of the birth of a newly born illegitimate child is pun- 
ishable by a magistrate. Reports JF. 1\ 1853, part 2, page 1554. But where the court 
acquitted the prisoner on every count except that for concealing the birtli, they sentenced 
her to imprisonment for 7 years. Reports W, P. 1856, part 1, page 411. Where a widow 
concealed the birth of an illegitimate child, which she buried privately tlie same day, and it 
was proved that the child had been born alive, although there was not sufficient evidence to 
bring the charge of murder homo to tho prisoner, yet it was held tliat she was i)unishabIo 
for the concealment of the birth; and she w^as sentenced to imprisonment for 18 months 
with fine in lieu of labor. This precedent holds good whether the trial be held under tho 
Mahomedan law or otherwise. Reports W. P, 1852, page 1541. So, for two years with fine 
in lieu of labor. Reports IV. P. 1855, part 2, page 831. 

3954. When the prisoner was secretly delivered of an illegitimate child, which she 
affirmed was still-born, and admitted that she had thrown away tlie evidence of lier sliamo, 
the court remarked that while tho disgraceful connection, out of which the birth arose, 
might naturally suggest concealment even of a still-birth, yet it may, on the other hand, 
afford strong prim^ facio ground for inferring a wilful destruction of her living infant wdth 
the same object. Difficulties of this nature can only be solved by a reference to the medical 
evidence, and the appearances visible on the body. Reports JV. P. 1855, part 2, page 337. 

3955. In a case of attempting to commit suicide, which tlie session judge referred to 
the sudder court as beyond his competence, tho court held that the session judge should 
have disposed of the case cither under Reg. XII. 1829* (if ho thought that law to apply to 
the case), or otherwise under the general powers vested in him, by Reg. LIII. 1803,f to 
pass sentence in cases not specifically provided for by the regulations, but punishable under 

(a) By the English law, under a late statute, “ whosoever, with intent to procure the miscarriage of any woman, 
shall unlawfully administer to her, or cause to be taken by her, any poUon or other noxious thing, or shall unlawfully use 
any instrument or other means whatsoever with tho like Intent, shall bo guilty of felony,’* punishable with transportation for 
life, or for not less than fifteen years, or imprisonmciit not exceeding three years ; and it is immaterial whether the woman 
was or was not pregnant at the time. 
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the Mahomedan law of tazeer. The court also observed that the magistrate might have 
passed sentence upon the prisoner under the provisions of sect. 19, Reg. IX. 1807,J if he 
considered the case not to call for a severer sentence than he could inflict. Reports 
Z. P. 1853, part 1, page 842. 

3956. By the Mahomedan law homicide is considered as justifiable, or culpable. 
Justifiable homicide is not distinctly treated of in the books: but is inci- 

dentally mentioned, as commanded in the advancement of religion or justice ; as autho- 
rized in the defence of the person or property ; and for the prevention of an atrocious 
crime; or as exempted from the provisions against unlawful homicide in consideration of 
some circumstances of necessity or justification. The following instances have been 
expressly noticed by the authorities: — I, In prosecution of war against hostile infidels, for 
tlie advancement of Islam, or in support of a Mussulman community. — II. Of an apostate 
from the faith of Islam, who, after being duly called upon, persists in his apostacy; an 
apostate being considered as an alien or enemy. — III. Of an insurgent against the riglitful 
imam, when slain in the act of insurrection, or of open resistance to the established 
government. — IV. Of a condemned criminal, by order of the kazee or magistrate autliorized 
to pass sentence of death. So, if the magistrate order the infliction of legal punishment 
not capital, and it happen to occasion death. — Y, Of a murderer liable to kisas, if killed by 
tlie person legally entitled to retaliation, or by his express direction, although sentence of 
kisas may not have been passed by the kazcc. This assumption of right, without a judicial 
enquiry, is however deemed culpable; and the exercise of it by any other weapon than a 
sword, or similar instrument, is declared subject to correction. — VI. In self-defence, or in 
defence of another, if life be endangered, or be tliought in danger, from tlie assault of a 
person having a drawn sword, or other mortal weapon ; provided self-defence be manifestly 
unattainable without killing the aggressor. — VII. In preservation of property from theft or 
robbery, provided tho owner cannot recover his property but by killing the thief. A real 
or presumed necessity is required to render the homicide justifiable. — VIII. In prevention of 
adultery, rape, or other offences of a heinous nature, being chiefly such as, by the Maho- 
medan law, are punishable with death. It seems that if a person finds a man in the act ot 
adultery, or in the attempt to commit it, with his own wife, or other near connection, and 
the latter assenting thereto, he may kill them both ; or, where the female is not consenting, 
he may kill the violator ; {N. A. II. voL \y pages 5, 78, 156.) the concealment of sucli 
killing would however render him liable to punishment; {N. A, R. voL I. page 240.) 
and it is sufficient presumption of adultery if he finds a man in bed with his wife: 
i^N. A. R. voL I, page 151.) but the homicide is not justifiable after the completion of the 
adultery, unless the person slain has been found in the house of the husband, master, or 
relation, who kills him; {N. A. R. voL l^pages 39, 71, 74n, 78, 197.) nor is a mere 
suspicion of adultery a sufficient justification ; {N, A, R, vol 2, page 100.) nor, in the case 
of any other woman (or according to Imam Mahomed in any case) would the homicide be 
justifiable, unless all other means within the power of the slayer, as calling out, should have 
failed to prevent the commission of the offence. (N. A. R, voL \ypage 74.) — IX. The killing 
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another at his express desire or command. {N. A» II. vol 1, pa^e 1 ;) for a man has power 
to dispose of his own life, as of other personal and proprietary rights; and therefore 
suicide incurs no forfeiture or other penalty, under the temporal law of Islam ; and so, as 
homicide by duelling is committed by mutual consent, the penalty of murder is not 
incurred. (N. A. R. vol 1, page 277.) — X. By compulsion, under menaces which induce 
a fear of death : but such homicide is not strictly justifiable, the penalty of kisas being 
transferred to the coinpeller, and the compelled person liable to discretionary punishment, 
if tlie circumstances of the case appear to require it.* This principle, which regards the 
compelled person as the instrument rather than the author of the homicide, is applicable to 
every case of physical compulsion and necessity : but no illegal act can be justified by the 
mere command or influence, unaccompanied with force or menaces, of a parent, husband, 
or master, or of any person whatever. Neither is the justification of homicide in support 
of the law, and of legal process, in all cases expressly provided for; though it cannot be 
doubted that, in cases of resistance to such process, any acts unavoidably done in the 
execution of public duty might be justified ; and that the principles of justification which 
liave been stated in cases of a private nature, would be applicable with additional force in 
all matters connected with the execution or advancement of public justice. The general 
principle on which the above rules are founded is, that every Mahomedan may inflict 
tazeer upon a criminal in the act of committing a crime, but that after the completion of 
the olfence the magistrate alone is authorized to punish the offender. 

3957. The Mahomedan law recognizes five descriptions of culpable homicide: — 1 
or wilful homicide; implying a murderous will evinced by a voluntary act, and 

by the use of a mortal instrument, or something likely to occasion death : — 2. katl’-shabah- 
amd, or wilful-likc ; i. e. resembling the former in the voluntariness of the act, but differ- 
ing from it by the use of an instrument not considered to endanger life, and therefore not 
evincing a murderous intention : — 3. katl-khatd^ or erroneous homicide ; viz. by an erroneous 
act, or by error in the intention : — 4. katUkdim'-makam^-khatd, called also jari’-majra-i- 
khatdf or involuntary homicide : — 5. hatl-ha'-sahah, or accidental homicide by an interveni- 
ent cause. 

3958. KatUdmd is defined in the Hedayah to be homicide committed by a respon- 
sible (/. e. a sane and adult) person, wilfully striking another person with a mortal weapon, 
or something that serves for such, as a sharp piece of wood, a sharp stone, or fire.” It is 
added in explanation, that dmd means intentional ; but the intention, being concealed in 
the mind, can be discovered only by something affording i)roof of it ; and, as the use of a 
common instrument of homicide docs afford such proof, when the slayer of a man uses an 
instrument of that description, it proves his intention to kill.” 

3959. Shabah-amd differs from katUdmd only as regards the intention to kill. Aboo 
Ilunecfah and his disciples disagree as to the definition of this offence; but the difference 
between them respects only the instruments to bo admitted as sufficient evidence of tho in- 
tent to kill ; the former restricting katl-dmd to cases in which a mortal weapon (i. e. ono 
appropriated or commonly used for the purpose of killing) is the instrument of death, tho 
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Erroneous homi- 
cide, kail-khafa. 


latter including therein all instruments likely to kill. (N. A. R vol 1^ pages 5, 65, 95.) 
Thus, the disciples hold in opposition to Aboo Huneefah that murder by strangling is liable 
to kisas. {N. A, R vol 1, page 41.) And, where the weapon was not found, the futwa de- 
clared the prisoner convicted of shabah-dmd only. {N. A. R vol 3, page 106.) According 
to the uniform opinion of Aboo Huneefah and his disciples, killing by poison, in whatever 
manner it may be given, is not deemed wilful homicide. The fine of blood is payable as for 
manslaughter, if the poison be compulsively put by another into the mouth of the deceased* 
But if the deceased took the poison into his own hands, and eat or drank it without com- 
pulsion, though he did not know it to be poison, the giver is liable to discretionary punish- 
ment only. But the discretionary punishment, It is said, should extend to death ; as the 
ofibiicc is of that heinous nature which is declared punishable with death for the security 
of mankind. {N. A. R. vol. 1, page 58.) 

3960. The error which distinguishes hitlAthatdy or erroneous homicide, is either in 
the act, or in the intention : in the former, as when an arrow is shot at a mark and hits a 
man, or when a blow aimed at one person undesigncdly strikes another ; if an arrow shot at 
one person pass through him, and afterwards kill another, the homicide is wilful as regards 
the first, and erroneous as regards the second : in the latter, as when one shoots at a man 
mistaking him for a deer ; or when a Mussulman kills another Mussulman under a suppo- 
sition of his being a hostile infidel whom it is lawful to kill. 

3961. KatlAidim-‘makam-‘iAdiatd is involuntary homicide by an involuntary act ; 
as when a sleeping person falls on another from the roof of a house, and kills him in the 
fall ; or where a horse tramples a person to death, without the rider’s designing it, or being 
able to prevent it. 

3962. Accidental homicide by an intervenient cause, katUha-snhahy is when a person, 
by doing an illegal act, ‘produces a cause which occasions the death of another; as if a man 
digs a well in ground not belonging to him, and another falls into the well and is killed. 

3963. Mr. Ilarington gives a scries of cases, quoted from the Iledaya and the 
Futawa-i-Aalumgiri, explanatory of the differences between the several descriptions of 
homicide noted above ; in which the distinction has been settled into precedent ; but it seems 
that the general definitions here given will suffice for practical purposes. — The penalty 
for liatUamd is kisas, unless the heirs or representatives of the slain forgive or compound 
the offence. The murderer is also excluded from inheritance to the property of the slain. 
Tlie retaliation allowed for murder is stated to have two ends in view : first, satisfaction to 
the heirs of the slain ; secondly, the determent of others, by exemplary punishment, from 
committing the same crime. The latter, however, though the true and only justifiable 
motive for capital punishment by human laws, is a secondary object of the law of kisas ; 
which considers the private injury in cases of homicide, unaccompanied with highway 
robbery or other violent breach of the peace, to be of greater magnitude than the public 
detriment ; and consequently leaves the demand of retaliation, with liberty of forgiveness 
or composition, to the feelings and discretion of the legal representatives of the person 

Penalties for the murdered. The punishment for $habah-4mdy katl-hhatdi and kdim-mdkdm-i^khatdy includes 
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diyut, or the fine of blood, exclusion from inheritance, and expiation (kajara) by eman- 
cipating a Mussulman slave or fasting for two months. Diyut only is incurred fur katl- 
ba-sahalK 

3964. The first requisite for retaliation is that the blood of the deceased was under 
protection of the law, from permanent residence within the territory of a Ivlahome- 
dan state (dar-ool-islain) in subjection to its authority ; and in such case the slayer is 
equally liable to retaliation, whether the party slain were a Mussulman or a zimmee, the 
slave of another (not the slayer’s) or free, a woman or a man, an infant or of mature age, 
sound in body and mind, or sick, dismembered, blind, lame, or insane ; but a Mussulman 
may not be put to death for a moostamiii, that is, an alien in a state of enmity. Retaliation 
is not incurred by a parent, or by any paternal or maternal anccbtor, for the murder of a 
child, or lineal descendant, in consequence of a specific declaration to that effect in the koran, 
and in consideration of the slain having derived existence from the slayer^ : and as kisas is 
the right of the heir, it cannot be awarded against a master for llie murder of his slave, for 
the master would he the only person entitled to demand it; nur fur the murder of his child s 
slave, because the claim for retaliation would accrue to the child against the lather, and tlie 
enforcement of such a right is forbidden out of regard to paternity. If the slave were tho 
joint property of tlie murderer and othei’s, tlic other owners coulil not claim retaliation, for 
their right is not entire, and retaliation of death docs not admit of being inllicted in part only. 
If a murder be committed by several, one of whom is legally exempt, retaliation is barred 
against the whole; but if none can claim exemption, tlieu tlie analo<ry of equality, whicli 
would require that one be put to death for the murder of one, is abandoned in favor of a 
more approved construction of law, namely, that each individual concerned is as if he idone 
]jad committed the act; and the requisite equality being llius establislied, retaliation is 
incurred, that the lives of mankind may be in security. If two persons jointly coinniit 
homicide, one with a mortal weapon, the use of which cliarac teri/es uilful murder, and the 
other with a wea])on not likely to inflict death, retaliation is barred against botli ; but the 
fine of blood is i>ayable in equal shares ; one-half to be paid l)y him wlio struck with tho 
mortal W'eapon, because in all cases in which the fine is not tiu' pr(‘seribed punishment, but 
a commutation, the fine is due from the jiropcrty of the oUcnder ; and the other half by the 
ftakila of him, who struck with the w’capon not deadly, because specific fines lor offences are 
due from the fiakila. 

3965. To warrant a sentence of kisas, the Mahomedan law requires either the confes- 
sion of the accused, or the positive testimony of two competent eye-witnesses of ascertained 
or apparent credit. No presumptive evidence is sufficient ; and kisas is barred by any doubt 
as to the justification or other exculpatory plea of the accused. Thus the confession must 
declare that tho blow, wound, or other cause of death, was wilful, and inflicted by tho 
prisoner’s own hand ; and the whole of what is stated in explanation must bo considered as 
part of the confession. Where sufficient evidence is not adduced, and there appear to be 
grounds for conviction from the whole of the evidence on the trial and the circumstances of 
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the case, the conviction is stated to be upon ghalib-oos-zana, akbari-rai, shubha-i-kawi or 
shadid, meaning strong or violent presumption. {N. A R, vol •pages 11, 26, 35, 70, 
202 ; ml. 2, page 60.) The law oflScers have declared kisas barred on the ground of its not 
being proved wliich prisoner inflicted the mortal wound ; but the prisoners were held liable 
to diyut and exemplary punishment by seasut. (N. A R. vol ^,page 75.) 

3966. Retaliation for murder is considered to bo the right of the person murdered, and 
to devolve to his legal heirs, wlio represent him in tlie exaction of it. Tliis right 
tlicreforc appertains to tlic husband, and to the wife, as well as to the heirs of blood ; and 
tlic same rule is ajjplicablo to the right of diyut. If the lieir of tlie slain bo a minor, or 
idiot, and his or her father be living, the latter is entitled to demand or compound retalia- 
tion ; but an appointed guardian, not being the father, is not so empowered, because, the 
cod of retaliation being relief and satisfaction to tlie mind, tlie father alone is a sufficient 
substitute for his children with respect to their feelings.” AVliere some of the heirs are 
minors, and some adult, tlie lawyers differ as to the riglit to demand kisas before the former 
attain maturity, the two disciples maintaining tlie imperfection of the riglit : and so, when 
one or more of tlie heirs is an idiot, or insane, or absent. Wlien all the heirs are minors, 
some lawyers consider the sovereign, or his delegate, to have the power of enforcing kisas 
in their behalf; while others think that it should be deferred till one or more of the minors 
become of age. It is however generally agreed, that if there is no heir or legal representative, 
the kazee, as the deputy of the sovereign, may enforce retaliation of death. 

3967. Retaliation of deatli, in cases of murder, being considered tlic private riglit of 
the heirs, they are at liberty to remit tlicir claim, and forgive the offender, or to compound 
with the consent of the murderer for such coinpensatlou as the parties agree upon. If there 
be several heirs, and one of them forgive the offence, or comiiound with the offender, the 
other heirs are thereby debarred from enforcing kisas, but are entitled to tlicir proportion 
of the flue of blood. If a man murder two jiersons, and the heirs of one only forgive him, 
the heirs of the other are still at liberty to demand retaliation. In like maimer, when two 
or three persons arc murdered, tlie heirs of any of them, who may attend and demand kisas, 
are entitled to the enforcement of it without waiting tlio attendance of the licirs of all the 
slain; and when the ofieudor has suffered retaliation of death for one murder, the heirs of 
other persons murdered by him are not entitled to claim payment of the fine of blood from 
his estate : nor is such fine payable, if the party, liable to kisas for murder, die before the 
execution of it. But if a murderer, sentenced to sufter kisas, become insane before he has 
been delivered over by the kazee for execution, he is not to be put to death ; and his property 
is answerable for the fine of blood. If he become insane after he has been condemned and 
delivered over for execution, he may nevertheless be put to death. It is not requisite that 
the heir should execute the sentence with his own hand ; but his presence is requisite. A 
sword or similar weaj)onis the prescribed instrument ; and the established mode of execution 
is by decap itation.fa^ 


(a) Harington's AucJysis, vol. 1, page 213, et seg— llcdaya, book 49, et passim. 
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3968. Prisoner sentenced to death, on conviction of the murder of his wife under a 

sense of disgrace or irritation from her adulteries; N. A. JR. vol 1, pages 68 and 133; 
vol 2, 160 arid 167 ; and vol. 3, pages 15 and 71 : — on conviction of the murder of his 

wife and two children, from suspicion of his wife’s fidelity: N. A. R. vol 1, page 108 on 
conviction of the murder of his wife and mother-in-law from jealousy of the former; N. A. R. 
vol. 2, page 100 ; — on conviction of the murder of his wife or concubine from motives of 
jealousy; N. A. R. vol pages 21, 32, 77, 84 and 86. Sentenced to imprisonment for 

life, on conviction of the murder of his wifo from feelings of jealousy; N. A. R. 

vol. 2, conviction of the murder of his wife, ou 

his own confession in consequence of his having detected iier in adultery; N. A. R. 

vol. 6, conviction of the murder of his wife in a fit of passion at 

her attempting to justify the adultery she had committed the day before; N. A. R. 
vol 2, page 237 ; — on conviction of tlic murder of liis wifo and a procuress, and wounding 
a servant-maid who had aided his wife in an adulterous intercourse, and also wounding two 
men with whom she had committed adultery; N A. R. vol page : — on conviction 

of the murder of his wife, under feelings of shame excited by the violation of her person; 
N. A. R. vol 2, page 411 ; — on receiving abusive language when begging her to desist from 
criminal intercourse with another man ; N. A. R. vol 2, page 79. Sentenced to imprison- 
ment for 7 years on conviction of the deliberate murder of his wife and a man with 
whom she had eloped, but not in the act of adultery ; N. A. R. vol page 197. Husband 
and his nephew sentenced to transportation for life for murder of wife, when there was a 
strong presumption that she had been detected in adultery, although no proof of it ajipoarcd 
ill the evidence ; N. A. R. vol 6, page 189. Sentenced to imjirisonmciit for life, on convic- 
tion (five years after the occurrence) of the murder of his wife, tlie justificatory plea con- 
tained in his tliana confession, that he caught her in the act of adultery, being subsequently 
retracted; Ni A, Jl. vol. 2, page 472. Sentenced to doatli, on conviction of the murder of 
his wife for leaving or tliroatening to leave his house; N. A. R. vol 1, pages 12 ami 331 ; 
vol. 3, page 345 : — on conviction of tlic murder of his concubine, lor refusal to continue the 
adulterous intercourse; N. A. R. vol 1, pages 64 and 67 for refusal to take drugs to 
procure abortion \ N. A. R. vol. 1, jmge 336. Sentenced to transportation for life, on convic- 
tion of tlie murder of his mistress in a fit of sudden passion on her refusing him access to 
her ; N. A. R. vol 6, page 56. 

3969. Prisoner sentenced to death on conviction of the murder of his wifo after a 

quarrel, the provocation if any arising from his own conduct; N. A. R. vol l,payc24. 
Sentenced to imprisonment for life on conviction of the murder of his wife in a quarrel 
without premeditated intention, or without intent to kill ; N. A. R. vol page 178 ; vol 3, 
2 )age 250 ; vol. 4, page 90 : — and in a case of the same nature, sentenced to imprisonment for 
7 years; N. A. R. vol. 1, page 112. Sentenced to death for murder of concubine or wife, on 
provocation of abusive language; N. A. R. vol. awe/ 86 ; and vol 5, page 160. 

Where the motive did not appear, sentence of death was passed in N. A. R. vol. 103 ; 

vol page 102 ; vol 3, page 235 ; vol 6, page 110; and sentence of imprisonment for life in 
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Other cases. JV^ A, R. vol 2, paffe 175 ; andvol page 125. Prisoner convicted of tlie murder of a 
woman whom ho had married during the absence of her lawful husband, on receiving a 
summons from tlio criminal court in a suit instituted against him by the husband, under 
Reg. VII. IS 19, for her restoration, and sentenced to death ; N, A, R.vol, page 
Prisoner com icted of the murder of his wife, who was insane, after she had, as alleged 
by him, killed his two daughters ; and sentenced to imprisonment for life ; N. A, R, vol 4, 
j)a(/r 1.3‘L When the murderous act followed close on gross abuse uttered by the deceased, 
in uJiicli she had Leon indulging for several days before, the pribonor was transported for 
life. Iic‘])orts JF, P. 1854, part l,page 40. 
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8970. Prisoner sentenced to death, on conviction of murder of the supposed para- 
mour of his wife from revenge for the adultery; K A. R. vol l^pagfs 15, 20 and 128. 
Sentenced to imprisonment for life in cases of the like nature ; N. A, R. vol 2, page 98 ; 
and vol page 255. Sentenced to transportation for life, on conviction of killing his 
wife's paramour, and wounding his wife, when he found them In adulterous intercourse in 
the middle of the night, altliough he liad long known that a criminal intercouise existed 
between them ; iV. A. R. vol. 6, page 27. Sentenced to imprisonment for 7 years, on 
conviction of murder from resentment of deceased liaving attempted to violate his wdfe ; 
N, A. R, vol 1, page Cl. Cun\ictIon of murder in revenge for tlie seduction of his wife; 
but, the province of Kumaon liaving been recently brought under tlie British rule, the plea 
of long established usage, as opposed to the laivs lately introduced and imperfectly under- 
stood, w'as admitted in mitigation of punishment, and the sentence passed w’as for impri- 
sonment for only 5 years; N, A. R. vol. \ypnge 388. Sentenced to imprisonment for 
2 years, on tho presumption that he killed the deceased in the act of adultery with his 
wdfo; N. A. Rr vol. 1, page 375. Sentenced to iinprisonmont for 1 year, on conviction of 
the murder of his servant, wdio had forcibly^ carried off li is wdfe, and had criminal inter- 
course with her, and wdiom he suspected of stealing liis cattle and setting fire to liis house ; 
N. A. R. vol. 1, page 95. Prisoner pardoned, after conviction of murder, under circum- 
stances of extreme provocation, from the deceased (after having been forewarned of tbo 
consG(picnces by the prisoner) being found in tlic piisoncr s house at night attempting to 
violate his wife ; N. A. R. vol. 1, page 71. 

3971. Prisoner sentenced to death, on conviction of murder of tho husband in prose- 
cution of an adultcz^ous intercourse with the wdfe; N. A. R. vuL \y pages 2^ 38, 72, 78 
and Mo. Where the wife was concerned ill the commission of the murder, she also was 
sentenced capitally; N. A. R. vol. \.^page 81 : — where she was convicted of privity before 
or after the fact, tlie paramour was condemned to death, and the wife to imprisonment for 
7 years ; N. A. R. vol. l^page 117 ; and vol 2y page 75 ; — and in one case for life ; N. A. R. 
vol 5, page 116. In a case where the wife and her paramour were convicted on 
violent presumption of the murder of tho husband by poison, but where the actual proof 
that death was caused by the poison was wranting, both prisoners were sentenced to impri- 
sonment for life, the man in the Alipore, the woman in the district jail ; N. A. R. vol 2, 
page 156. In a case where the paramour killed the husband, but without apparent 
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intent to murder, in the husband’s house, the blows appearing to have been struck with a 
view to facilitate his escape on being recognized, he was sentenced to imprisonment for 14 
years ; J. R, vol. 1, pa^e 167. 

3972. Prisoner sentenced to death, on conviction of murder from rivalry in adultery ; 
JV, A. R, vol, 1, paffes 9, 11, 35, 184 ; and vol, 2^ pa rje 342 : — from revenge for obstructing 
the prosecution of criminal intercourse (the person killed in one case being the mother of 
the prisoner and the adulteress his aunt) ; N, A, R, voL 1, pages 26 and 93 : — on conviction 
of the murder of his sister and her paramour (the father and mother of the prisoner con- 
victed as accessaries, but released on account of age and infirmity) ; N, A, R, vol, 4, page 
323 : — on conviction of the murder of his two cousins for adultery with his wife, a woman 
of acknowledged bad character, the murder being committed a fortnight after she had left 
his house to live with them ; N. A, R, vol, 3, page 145 : —on conviction of murder in revenge 
for adultery with his sister; N. A, R. vol 1, pages 9 and1%. Prisoner sentenced to death, 
on conviction of the murder of a rival wife by poison ; N. A, U. vol 2, page 347. No. 1 
convicted as principal, and No. 2 as accessary, in murder from revenge for criminal 
intercourse of the sister No. 2 (she being related to the other prisoner) with the deceased ; and 
sentenced, No. 1 to imj)risonment for life, and No. 2 for 7 years; K A, R, vol 4, page 130. 
Prisoners (a Hindoo and a Mussulman) sentenced to imprisonment for life, on conviction of 
the deliberate murder of a Hindoo priest in revenge for his intriguing with their wives ; 
N, A, R. vol page 14, — No. 1 convicted as principal, and Nos. 2 and 3 as aiders and 
abettors, in the murder of deceased whom they caught in the act of criminal intercourse with 
the daughter of No. 1, and sister of theotliers; and sentenced No. 1 to imprisonment for 
7 years, and Nos. 2 and 3 for 4 years ; N, A. R, vol 5, j>nge 104. Prisoner sentenced to 
imprisonment for 3 years, on conviction of murder under great j)rovocation, the deceased 
forcibly carrying off his sister from his house at night, with an apparent intention of having 
criminal connection with her ; N, A. R. vol 1, page 125, Prisoners convicted of murder 
in having killed by blows and kicks, without the use of any weapon, a person who had a few 
days previously seduced the wife of one of them ; and sentenced, under the circumstances, 
to imprisonment for 7 years with labor and irons; N. A. R, vol, (y, page 325. 

3973. Sentence of death passed, on conviction of murder, in prosecution of previous 

enmity; N, A, R, vol, 1, pages 6, 47, 182, 190; vol 5, 152, 241, 293; and voh 

5, page 9 : — where the murder was committed in an open attack by a largo body of men ; 
N, A, R, vol 1, page 323:— on conviction of murder, in revenge for various trifling 
causes of ofience; N, A, R, vol, I, pages 4] j 43, 45, 65, 83, 88, 105, 135, 145; vol 5, 
page 98; vol 6, page 25: — in revenge for exacting usury; N, A, R, vol, 1, page 27: 
on a quarrel regarding money-matters; N, A, R, vol 1, page 172 ; vol 5^ page 45 ; in the 
last case the prisoner’s great age, 80 years, and infirmities was not considered a bar to capital 
punishment: — on a quarrel arising in a dispute regarding property ; N, A, R, vol, 1, page 
15; vol, 2, page 58; and vol 3, page 256; — in revenge for abuse; N, A, R, vol, 1, 
pages 46 and 50 : — in revenge for executing process against him \ N, A, R, vol 3, page 175 : 
—for not attending as police ofiBcer to his complaint; N, A. R vol page 80: — for not 
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consenting to prisoner’s marriage with his daughter; iV. A. R. vol 1 , paffe 92: — in revenge 
for the death of his father in an affray which occurred seven years previously ; N. A. R. 
voL l,/ 7 ayc 89 : — on conviction of the murder of the woman in order to conceal the rape; 
N. A. /i. vol 5, page 94 : — in order to prevent the deceased from bringing a charge of theft 
against him; K A. R. voL 2 , page 149 : — on conviction of the murder of his own daughter 
from revenge against his son-in-law ; N A. R. vol 2, page 355 : — of her son in revenge for 
his turning her paramour out of the house ; N. A. R. vol 4, page 154 : — of the murder of one 
person with a view of charging the murder against another from enmity ; N. A. R vol 4 , 
pagf' 235 ; vol 5, pages 7, 100 , 142 : — convicts murdering the magistrate \ K A. R, vol 4, 

page 296:— and subordinate jail officer; N. A. R. vol 5, page 37: — murder committed 
under the influence of a spirit of fanaticism; N, A, R. vol 5, page 4: — massacre committed 
during the Cole insurrection ; N. A, R, vol 4, page 222 . In a case where the prisoner was 
a professed lathiwala, the absence of any previous ill-will against tlie deceased w'as held to be 
an aggravation rather than a mitigation of tfie offence ; N, A. R, vol 6 , page 53. Tlio 
principal in the murder of two girls, one of 16 and the other of 7 years of age, sentenced 
capitally, and two accomplices sentenced to transportation for life ; the most reasonable 
supposition being that violence had been attempted, if not completed, on the person of the 
elder girl, and that she was murdered in brutal rage in consequence of her offering 
resistance ; N. A, R. vol 6 , page 212 . 

3974. Sentence of imprisonment for life passed, on conviction of murder in sudden 
quarrel; N. A, K vol 2 ^ pages 183, 301; vol 3, pages 25, 199; vol 4, pages 110, 242, 
and 325 : — where the prisoner witnessed a gross insult offered to liis sister by the deceased, 
who put his hand on her breast, and he w^ent into his house, brought out his sword, and 
cut him down; Reports 1855, part \^page 903: — whore the husband and wife quar- 

relled before going to sleep, and the wife got up during the night and killed him ; N. A. R. 
vol, 6, page 33 : — where the motive w^as previous enmity, but the actual murder unpremedi- 
tated ; N. A. R- vol 3, page 67 : — where the murder was committed under irritation at being 
accused of theft by the deceased \ N. A. R. vol 2, page 193 : — where the enmity arose from 
deceased having accused the prisoners falsely of heinous crimes, and having extorted money 
from them to conceal his knowledge of the pretended accusations ; N A, R. vol 4, page 76 : 
— where the motive was revenge for abuse, but the intent to kill not clearly apparent • 
KA. R.vol 4, page 335 : — where slight provocation had been received, and the proof amounted 
to violent presumption only \ N, A. R. vol 6, page 43 : — where the prisoners were convicted 
on violent presumption only; N. A, R, vol 5, page 161 : — where the criminal was a hill- 
man, acting under the impulse of violent passion, inflamed by drinking ardent spirits, and 

not apprehended until 17 months after the deed; N. A. R. vol page 102: — where 
the prisoner and the deceased were rival doctors in the village, and the proof rested on the 
confession of the prisoner extenuated by the assertion that he killed the deceased under the 
impression that he was a thief; K A. R. vol ^^page 127 : — where the evidence rested on the 
confession of the prisoner which contained an extenuating plea ; N. A. R vol 3 , page 244 : 
— where a brother murdered his sister, not from malice, but to prevent her conversion to 
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Mahomedanism, and the proof rested on the confession of the prisoner ; N. A, R. vol 2, page 
33 ; — where the prisoner killed the deceased who came to him for a debt and would not let 
him eat or drink, and there was no other evidence than the confession of the prisoner ; 
N, A. R, vol 2, page 39 : — where the crime was committed in a case of assault and plunder, 
perpetrated 15 years previously, and two of the accomplices had been sentenced at the time 
for affray to one year’s imprisonment without labor ; N. A. R. vol 3, page 164 : — where the 
prisoner killed the deceased at her own request, and the proof rested chiefly on his own 
confession; N, A. R. vol 6, page 118. Capital punishment has also been remitted, in 
consideration of the youth of the i)risoner, 15 years ; iV. A. R. vol 3, page 200 : — in 
consideration of the futwa being for an entire acquittal ; N. A. R. vol 3, page 335 : — 
wdien the murders were committed at the breaking out of the insurrection of the Coles, in 
which the people were excited by their superiors to every act of violence and bloodshed ; 
N. A. R. vol 4, page 240. 

3975. Two police biirkundazes, convicted of torturing three persons to extort money, 
one of whom was so inucli injured that he died shortly after release, were lield guilty of 
wdlful murder, and sentenced to imprisonment one for 14 and the other for 7 years. Reports 
W. 1\ 1855, \^page 141. 

3976. Where the motive for the murder has not been shown, the murderers have 
generally been sentenced to death; N, A. R, voL 1, pages 82, 100, 115, 144, 200; vol 2, 
j)age$ 254, 289 ; aitd vol 3, page 82 : — but in two similar cases, in which the evidence 
amounted to violent presumption only, the sentence passed was for imprisonment for life ; 
N. A, R, vol I ^ page 19; a7id vol 3, page 108. 

3977. The prisoners, a Garrow chief and his bondsman, were convicted of the murder 
of another of his bondsmen ; but, with reference to the barbarous state of the country, the 
provocation given by the deceased, the authority formerly exercised by the family of the 
chief, the subjection to him as his bondsman of the other j)risoner, and the other circum- 
stances of the case, they were sentenced to imprisonment for two years ; N, A. R, vol 3, 
page 140 : — in another case, where there was no evidence against the prisoner, a Garrow, 
except his own voluntary confession that he had put the deceased to death, because he 
would not pay his debt, sentence was passed of 14 years’ imprisonment with labor and irons 
in banishment; N. A. R vol 4, page 270. 

3978. Among the cases cited above, the principals and accomplices have both been 
sentenced to death; iV. A. R. vol 1, pages 45 and 190: — or the principals sentenced to 
death, and the accomplices to imprisonment for life; N. A. R, vol 1, pages 27, 47, 182, 
200, 323 ; vol 2, pages 5, 289 ; vol 4, pages 154, and 296 : — where the prisoners were 
convicted of the murder of a whole family, from motives of revenge for their having 
purchased the estate of some of the prisoners at a public sale for government arrears, 4 
were sentenced to suffer death, 14 imprisonment for life, and the others imprisonment for 
14 years ; N. A. R, vol 2, page 58 : — in a somewhat similar case, where an attack was 
made by a body of 20 or 25 armed persons, and a w^hole family most barbarously murdered, 
2 of the most active were sentenced to death, and the others to imprisonment for 7 years 
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ia banishment, chiefly on their own confessions ; N. A. R. voh 4, page 222 where one 
prisoner enticed the deceased to the spot, where the other prisoner was lying in wait, and 
the man was then murdered, both prisoners were sentenced to death ; Reports W. P. 1856, 
part 1, page 293 : — where 3 of the prisoners, convicted as principals in the murder were sen- 
tenced capitally, a fourth for the same offence, but as having a less active share, was sen- 
tenced to imprisonment for life ; a fifth for being privy to the same to imprisonment for 7 
years; and a sixth for privity after tho fact to 3 years’ imprisonment ; N. A. R, voL 2, page 293 : 
— where the 4 principals were sentenced, 2 to death, and 2 to imprisonment for life, an 
accessary after tho fact was sentenced to 3 years’ imprisonment; N. A. R. vol 3, page 256 ; — 
where the 2 principals were sentenced, one to death, and the other to imprisonment for life, 

2 others were sentenced to imprisonment for three years for privity after the fact and con- 
cealing their knowledge thereof; N. A. R. vol 4, page 235 : — where the prisoners, four bro- 
thers, murdered a woman, whom they had forcibly carried off, and whom three of them had 
ravished, 2 were sentenced capitally, one to imi)risonment for life, and one to imprisonment 
for 21 years; N, A. R, vol 5, page 94: — w'here tho actual murderer was sentenced to 
death, the person who ordered the assault was sentenced to imprisonment for life, 4 as aiding 
and abetting to imprisonment for 7 years, and one aiding and abetting but acting under 
influence to 4 years’ imprisonment ; N. A» R, vol 6, page 53. Wliero it appeared, from the 
prisoner’s own statement, that ho was an accessary before the fact to the deliberate murder of a 
stranger, living in his house, for the sake of sharing in the plunder to be acquired by 
tlie murder, and that he gave the weapons, with one of which the murder was perpetrated, 
for the express purpose of their being used by the murderer in despatching his victim, 
he was sentenced capitally ; N. A, R, vol 6, page 254, Where the prisoners were con- 
victed of being present at and aiding and abetting in the massacre of 33 persons from enmity, 
the principals having escaped, they were sentenced to imprisonment for life ; N, A. R. vol 2, 
pagelT ^: — where there was no proof by whose hand the murder had been committed, 

3 prisoners were sentenced as accomplices to imprisonment for life, one as being present and 
cognizant of the intent to 14 years,’ and another as aiding and abetting to 7 years’ imprison- 
ment ; N, A, R. vol 3, page 282 : — where one prisoner was seen beating tho deceased, but there 
w’as no other evidence as to her death, and the other prisoner, the husband of the deceased, 
concealed her death until the discovery of the body with marks of violence thereon, the 
former was sentenced as aiding and abetting in the murder to imprisonment for life, and the 
latter for 7 years ; N. A. R, vol 4, page 5 : — where the prisoners were convicted of being 
accomplices in the murder, the principal, a European, having been tried and acquitted in the 
supreme court, 3 W’ero sentenced to imprisonment for life, 3 for 14 years, and 3 for 7 years ; 
N. A. R. vol page 15 : — where the prisoner was convicted of being an accomplice in 
murder, for which liis associates had been tried 4 years previously and sentenced to impri- 
sonment for life, the same sentence was passed upon him ; N. A. R. vol 4, page 328. On 
conviction of being an accessary after the fact in assisting to carry off the body of the 
person murdered and in concealing his knowledge of the fact, the prisoner was sentenced to 
14 years’ imprisonment in banishment; N, A. R, vol 2 ^ page 372: — a prisoner convicted of 
privity to murder and concealing his knowledge thereof was sentenced to imprisonment for 
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7 years ; N. A. R, vol 4, page 54:— two prisoners, convicted of privity to murder after the 
fact and clandestine disposal of the body, were sentenced to 3 years* imprisonment ; N, A, R, 
vol 4, page 302 two prisoners convicted of concealment of murder and throwing the body 
of the murdered person into the river were sentenced to 2 years’ imprisonment ; and two more, 
one as an accomplice in the concealment, and the other a chokcedar for not giving information 
after having seen the corpse, to imprisonment for one year; N. A. R. vol 4:^ page 2. 

3979, On conviction of the murder of a child for its ornaments, the prisoner has 
generally been sentenced to death; N. A. R, vol ly pages 16, 16, 18, 33, 43, 70, 72, 75, 76, 
102, 119, 139, 152, 162, 185 ; vol S,page 311 ; vol 4, page 182 ; and vol Q^page 202 : — so, 
when the evidence was only circumstantial ; N. A. R. vol 4, page 305 : — so, when the 
prisoner was only 20 or 18 years of age ; N A. R, vol 4, page 265 ; vol 5, page 178. 
When the conviction was only of assault with intent to murder, the prisoner was sentenced 
to transportation for life; N. A. R. vol 1, pages 48, 332, 351; vol 2, pages 418,479; 
vol 3, page 342 ; and vol 4, page 79 : — where the body was not found, the sentence was 
for imprisonment for life ; N, A, R, vol 2, page 489 : — and so, wliere the prisoner was 
convicted on violent presumption of liaving made away with the child, he was sentenced to 
imprisonment until the fate of the child sliould be ascertained, or it be proved that he died 
by means not implicating the prisoner; N. A. R. vol 1, pages 226, 305; vol 3, page 122 ; 
vol 4y pages 47, 136, 327. Where the prisoner was (apparently) less than 18 years of age, 
he was sentenced to imprisonment for life ; N. A. R, vol By page 53 ; and so, where his age 
was respectively 9, 16, 14, 13 ; N. A. R. vol ly page 213; vol 2, pages 145,471 ; and vol 3, 
page 179 : — in two cases, where the prisoner was 13 or 14 years of ago, the sentence was 
for transportation for life; N. A, R. vol 1, page 215 ; and vol 2 y page 2 ; — and in one case, 
in accordance with the futwa, a boy aged 12 was sentenced to 30 stripes and imprisonment 
for 5 years; N. A. R, vol\ypage 148: — where the proof was presumptive only a boy 
aged 15 was sentenced to imprisonment for 10 years; N, A: R. vol 2, page 20. The accom- 
plice in one case, as well as the principal, was sentenced to death; N, A. R. vol ly page 
75 : — accessary after the fact sentenced to transportation for life ; N, A. R, vol ^ypage 264 : — 
where the principal was capitally sentenced, and his accomplice was a lad of 12 or 14 years, 
the latter in consideration of liis youth was sentenced to imprisonment for 7 years ; N, A. R 
vol 4, page 305 : — where the prisoner was convicted of being an accomplice but not actually 
concerned in the murder, for which tlie principal was condemned to death, he was sentenced 
to imprisonment for 5 years ; N. A, R. vol 1, page 33 : — a boy aged 9 years convicted of aiding 
his mother in the murder, for which she was capitally sentenced, was discharged without 
punishment in consideration of his extreme youth; N. A, R. vol l^page 152 : — three pri- 
soners convicted of being privy to the murder and accessaries after the fact were sentenced to 39 
stripes and imprisonment in banishment for 7 years ; N, A, R vol 1, page 168 : — ^prisoner 
convicted of being privy to the murder and concealing his knowledge thereof was sentenced 
to imprisonment for 5 years ; N, A. R, vol S, page 73. 

3980. A father, conducted of killing his child from anger against another person, 
was sentenced to death; N* A. R, vol I, page 370; vol 2, page 446: — ^so a mother; 
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N, A. R. vol. 3, paffe 288 : — so, a motiher on a quarrel with her husband ; Ni A. Jl. 
voL pages 21 and 146: — so, when the prisoner murdered a child from revenge 
against its mother; N. A. R. voZ. pages 4 and 313: — prisoner convicted of the murder 
of his infant nephew without apparent malice or motive, and sentenced to death \ N. A. R. 
voL 2, page 344 : — prisoner convicted of the murder of two children and wounding another 
and two other persons, where the only assignable motive was that he had lost his situation of 
village chokeedar, was sentenced to death ; N. A. R. voL 3, page 268. A mother, convicted of 
the murder of her child, apparently under the influence of frenzy at the loss of her two other 
children who were accidentally drowned, was sentenced to imprisonment for life ; N. A, R. 
vol. 1, page 382 : — so, a mother convicted of tlirowing herself and her two children into a 
well, which caused the death of the youngest child, apparently under the influence of sudden 
anger excited by a previous altercation witli her Imsband ; N. A. It voh 2, page 55 : — so, a 
mother convicted of the murder of her infant, impelled by starvation and extreme distress, 
which was considered a sufficient ground for mitigation of punisliment ; N. A. K vol 4, page 
311. Where a mother in a sudden fit of passion threw her child into a well, by which it was 
drowned, she was sentenced in consideration of the sudden impulse under which she had acted 
and the absence of all malice towards the child, to imprisonment for 10 years ; N, A. R. voL 
2^ page 375. Where the prisoner was convicted on his own confession of the murder of his 
master’s child without any discoverable motive, but the bones which he pointed out could not 
be identified, it was held that this was not a sufficient finding of the body, and he was 
sentenced to imprisonment for life in Alipore jail ; N. A. R. vol. 2, page 82 : — so, where the 
prisoner was convicted, on strong presumption, of having murdered a boy, 12 years of age, 
for the sake of some rupees which were on his person, and the police officers had not seen the 
dead body, though certain witnesses deposed to liaving seen it wdth tlie throat cut, capital 
punishment was remitted, and he was sentenced to imprisonment for life in the Alipore jail ; 
N, A, R, voL 8, page 8. 

3981. Prisoner convicted on circumstantial evidence of the murder of his master, and 
his master’s wife and mother, for their property, and sentenced to death ; N. A. R. voL 1, 
page 165 : — so, in a similar case, when the futwa convicted of privity only ; N, A. R, vol. 3, 
page 19: — so, the dying declaration before the neiglibours of one of the two murdered 
individuals, the facts of his having quitted the house in wliich the murdered persons were by 
his own acknowledgement at the time of the murder, of his not returning home till the suc- 
ceeding night, of his clothes being found stained with blood along with a bloody dao a short 
distance from the house, and of his own statement being disproved by circumstances, were 
held to furnish sufficient presumptive proof on which to found a capital sentence against the 
prisoner, as guilty of the murders charged, although he took away none of the property, the 
acquiring possession of which was the only apparent motive for the crime ; N. A, R. vol. 3, 
page 131. Where the wounded person survived the infliction of the wounds for two months, 
but the intent to kill was clearly proved, the principal was sentenced to death, and another as 
accessary after the fact, and for receiving the stolen property, to imprisonment for 7 years; 
N. A. R. vol. 4, page 243. Where the apparent motive of tlio murder was to obtain property. 
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and the prisoner alleged that he had committed it on the promise of a reward of 40 rupees, 
he was capitally sentenced; N. A, R. vol 1, page 90: — so, in other cases of murder to obtain 
money or goods; N. A. JR, vol, 1, pages 34, 137 ; voL 2^ pages 104, 257 ; — and in prosecution 
of robbery or theft; N, A, R, vol, 1, pages 54, 202; vol, 2, page 103; voU 4, page 169. 
Sentence of imprisonment for life was passed in two cases merely on account of a difference 
of opinion among the judges of the nizamut adawlut ; N A. R, vol 2, pages 384 and 485 : 
and where the proof was only presumptive ; N, A, R, vol, 3, pages 11 and 227. Where the 
prisoner was one of the rude race of people in tlie north of Cachar, he was sentenced to 
transportation for life \N, A, R, vol, 5, page 8. One prisoner convicted of being an accom- 
plice in the murder was sentenced to imprisonment for life, two others of being accessaries 
after the fact and receiving part of the stolen property to imprisonment for 14 years, and two 
of being accessaries after the fact and concealing their knowledge thereof to imprisonment for 
one year; N, A, R, vol, 5^ page 186. Two prisoners convicted on their mofussil confessions 
supported by strong circumstantial evidence, were sentenced to transportation for life, 
notwithstanding the verdict of acquittal by the jury; N. A, R, vol, 6, page 14. On convic- 
tion of privity to murder and theft and receiving the ornaments of the deceased, the prisoner 
was sentenced to 7 years’ imprisonment ; N, A, R, vol 4, page 275, 

3982. The following cases are reported in which the prisoners have been acquitted from 
the insufficiency or contradictory nature of the evidence; N, A. R, vol 1, pages 2, 170; 
vol 2 f pages 158, 194, 318, 345 ; vol 3, 2 )ages 3, 192 ; vol, 4, pages GO, 228, 248, 287 : — 
so, where there was not sufficient proof to fix the act on either of the prisoners, though, 
from circumstances connected with the case, not a doubt existed but that one of them must 
have perpetrated the deed ; N, A, R, vol 1, page 207 : — so, where the deceased was found 
hanging to a beam in her house in the middle of the day, witli evident marks of having 
been ravished and strangled, the only evidence against the prisoner being that he was seen 
running from the house shortly before in a state of agitation; N, A. R. vol 2, page 460 : 
— so, where the evidence against the deceased consisted chiefly in his being the last person 
seen in company with the deceased, whom he had an obvious interest in surviving for the sake 
of certain property which he would succeed to ; N, A, R, vol 3, page 27 : — so, when the 
circumstantial evidence consisted of enmity between the prisoners and deceased; threats 
used by the prisoners ; and concealment of and denial of the possession of any weapon ; 
N, A, R, vol, 2, page 271: — so, though marks of strangulation and other indications of 
violence were found on the body, the prisoner’s contradictory statements, first that she had 
run away, and thon that she had hanged herself, were not deemed sufficient evidence for 
conviction ; N. A, R. vol 2, page 350 : — so, where the prisoner pointed out the spot where 
he had buried his bastard child, after having denied all knowledge of it ; N. A, R. vol 3, 
page 47 : — so, the dying declaration of the murdered person, and the circumstances of a 
weapon being found near the prisoner exactly corresponding with the wound inflicted on 
the deceased, were held insufficient for conviction ; N. A. JR. vol 3, page 66 : — so, the 
prisoner’s having been indicated by the murdered boy, together with the fact of his having 
been found near the spot where the boy was lying, bis flight from thence on the neighbours 
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coming up, and his accusation when seized of another individual, were not held to constitute 
sufficient proof of his guilt; Ni A. ILvoL Sfptzffe IA3 : — so, the circumstance of the 
prisoner being alone in the house with his wife when she was discovered in a dying state 
from wounds on her person, was held insufficient to establish the charge against him, 
though, from the nature and position of the wounds, it was impossible that they could have 
been self-inflicted ; N. A, R. voL 3, page 327 : — so, notwithstanding strong presumptive 
evidence, where the murdered person declared that she did not know who her murderer 
was; N, A. R. voL page 232. The prisoner was acquitted of the murder of a child 
for the sake of its ornaments, when one of the two witnesses against him was his own wife, 
and the evidence was otherwise unsatisfactory \ N. A. R. vol. 3, page 10 : — so, where the 
principal witnesses against the prisoner were his wife and a lad 14 years of age, the court 
acquitted him, adverting to some discrepancies in the evidence of the former and to 
tlie youth of the latter; N. A. R. vol 4, /?a/ 7 e 261 . It was deemed sufficient ground for 
acquittal that the witnesses had been harshly treated by the police to force them to give 
their depositions ; N. A. R. vol 5, page 81. Two prisoners were acquitted, notwithstanding 
the confession of No. 2 that he was present when No. 1 committed the murder; the pre- 
sumption being that the deceased was killed by the villagers, while in the act of committing 
UuHhand afccs theft with the prisoners ; N. A. R. vol 2^ page — Where the prisoner endeavoured to 

to murder romnu^ concoal a murder perpetrated by his wife by obstructing the police officers in their search 
fbi* the body, and thus in the strict sense of the word became an accessary after the fact, 
but nothing else appeared against him, his act was deemed the result of natural feeling, and 
Accidental death. Jje ^yas acquitted; N. A. R. vol l^pagc 137. — Where the prisoners pursued two boys who 
had allowed their cattle to stray on the prisoner’s fields, and the boys fled towards the 
river in which they wore found drowned the next day, it was held that no crime was 
established against the prisoners ; N. A. R. vol 3, page 361. 
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3983. Wliere a person is killed under the supposition that he is a thief, and in the act 
of stealing or about to steal, the only question for consideration is whether in killing him 
the prisoners were guilty of any unnecessary violence or cruelty. If they were, the homi- 
cide cannot be said to be jnstifiable. If, on the contrary, they were only defending their 
property, and in so doing without premeditation or unnecessarily repeated blows the deceased 
was deprived of life, the act would not be criminal; Reports W. P. 1852, page 730. 
In the Mahomedan law there is no allowance made for a person slaying a robber, 
after he has been taken into safe custody ; and such homicide incurs the penalty of 
wilful murder. Whore the prisoner was found guilty of this offence, he was sentenced to 
imprisonment for life ; N. A. R. voL l,page 249: — and where previous enmity existed, to 
death; N. A. R. vol 5,page\\9 i — where the prisoners appeared to have committed the 
crime through ignorance, they were sentenced according to their respective degrees of 
guilt to imprisonment for 14, 7, and 5 years ; N A. R. vol 3, page 267 : — When 
the prisoners have been guilty of unnecessary violence, after the thief has been secured, 
the sentence of imprisonment has varied according to the circumstances of the case from 


two years to seven; N. A. B, vol 2, pages 262, 461 ; vol 4, page 38 ; vol 5, page 
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122; vol 6ypage 160; Reports W. P. \%S2y pages 512 and 730; Reports L. P. 1854, 1, 

page 156, Where the prisoner struck a thief in the act of stealing with a dangerous 
weapon without any previous endeavour to appreliend him, he was sentenced to imprison- 
ment for one year ; N. A. R, vol 2, page 322. In a similar case, it was held that the 
imprisonment endured pending trial was sufficient; Reports W, P. 1853, part 1, page 336. 
And where the prisoner found the deceased in the act of stealing, and pursued him when 
lie ran away wounding him thirteen times as he ran until he dropped, of which wounds 
he died after 26 days, no punishment was inflicted because no wound was given after 
the thief had fallen ; the court observing that a person is not criminally punishable for 
not having exhibited forbearance and self-command in his endeavour to secure a thief under 
the excitement of the moment ; Reports W. P, 1853, partly page 804. But wdierc the 
injuries inflicted on the thieves by their pursuers were so unnecessarily severe as to cause 
immediate death, the prisoners have been sentenced to imprisonment for 5 years, and an 
accessary after the fact for 2 years ; Reports W. P. 1854, part 2,;;/7^(? 721 ; aytd L. P. 1855, 
2 )art 2, page 982 : — and in a less aggravated case, for 18 months uitli fine in lieu of labor; 
Reports W, P. 1852, 730. Where however the prisoners, apparently chokeedars, found 

two }>crsons emerging from the Iiole by which a liouse had been burglariously entered, and 
struck them repeated blows with a battle-axe and an iron-bound club, of which injuries tliey 
immediately died, the court jiassed sentence of imprisonment for 10 years ; N, A. R, vol 5, 
page 142. Where the homicide was committed on the thief resisting and attacking the priso- 
ner, or where the thief was found in the actual commission of tlie oifenco and killed on the 
spot, the prisoner was acquitted; iV. A. 7?. vol page 22 ; vol. 4, page 197 ; vol pages 44, 
150; vol 6, page 231 ; Reports JF, P. \S52, page 1318. The prisoner visiting his field at 
niglit found some thieves in tlic act of stealing tlic crop: finding Iiimself confronted by one 
of them armed with a weapon no less dangerous and deadly tlian the one which he himself 
carried, the prisoner thrust at him with his spear, and the wound proved fatal: held that he 
was justified; Reports TV, P, IS53, jjart 1, page 358. 

3984. In the reported cases of the murder of persons under the idea that they prac- 
tised witchcraft, the sentence has varied from imprisonment for life to imprisonment for 7 
years ; but the reasons which have induced this inequality of punishment are not recorded ; 
N. A. R. vol 2, pages 56, 188, 196 ; vol 3^ page 102; voL 4^ jinges 128, 221, 224 ; vol 5, 
pages 19, and 85 ; vol 0, pages 268, and 327 : — where the mui’der was committed under 
strong provocation, and the murdered person professed the art of witchcraft in order to 
extort money, the prisoner was sentenced to imprisonment for only 3 years ; N, A, R. vol 1, 
page 318. Two prisoners, one the husband and the otlier the son of the deceased, convict- 
ed, the first of murdering her, and the second of being an accomplice in the murder, from 
vexation^ at the constant imputations against her of being a witch, were sentenced, the 
former to transportation for life, and the latter to imprisonment for 14 years. N. A, R, 
vol 6, page 244. All these cases, with the exception of the two last quoted, occurred in 
the least civilized parts of the country, Chota Nagpore, Kumaon, and among the Gar- 
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3985s A prisoner convicted of murder by poison, in revenge for removal from the 
superintendence of a religious endowment, and to recover possession thereof, was sentenced 
to death ; and three persons convicted of privity to the murder to imprisonment for one 
year ; N. A. R- vol I ^ page 68. Sentence of death was passed on a prisoner convicted of 
the murder of a rival wife by poison ; jV. A. R. vol, 2, page 347 : so, where the prisoner 
was convicted of the murder by poison of two persons, and endangering the lives of 14 
others who partook of the poisoned food, with whom his master was at enmity \ N. A, R. 
vol. \^page 334 : so, where the prisoner murdered his master by poison apparently with a 
view of emancipating himself from slavery, to which he had bound himself by a regular 
deed \ N. A. R, vol. 2, page 19. Where it was clearly shown that the two prisoners 
administered poison with the intent to kill, but there was a doubt whether the poison 
actually caused the death, the sentence was for imprisonment for life ; N. A. R. vol 2, 
page 156 : — so, where a wife mixed some kachla (mix vomica) with her husband’s food 
with intent to kill him, but the husband disliking the taste refused to eat the dinner ; 
N. A. E, vol. ^ipage 123. Where the poisoned food was prepared, but not administered, 
and the prisoner declared that his object was to produce a temporary derangement of the 
faculties and not death, he was sentenced to imprisonment for 10 years \ N. A. R. vol 2, 
page 281 : — where the prisoner, a girl of 12 years of ago, was convicted of culpable homi- 
cide of her husband by administering poison to him but without intent to kill, she was 
sentenced to imprisonment for 7 years ; N. A. R. vol 3, page 236. The prisoner was 
acquitted, where the evidence was insufficient ; N. A. R. vol. 2, page 213 : — where the drug 
administered was not poison, and the court was not satisfied wdth the truth of the prisoner’s 
confession before the magistrate, notwithstanding that the futwa convicted her of adminis- 
tering a drug which she conceived to be poison : N. A. R. vol. page 307 : — and where it 
seemed probable, that the deceased died from excessive drinking rather than that the wine 
was poisoned ; N. A. R. ^^ol 2, page 368. 


Baman sa- 
crifice. 


3986. Where the prisoners were convicted of wilful murder, under strong grounds 
for presuming that the murder was intended as a liuman sacrifice, they were sentenced to 
death ; N. A. R. vol. \ipage 13 ; vol. 4, page 117. Four Garrows, convicted of murder- 
ing two women for the purpose of obtaining their heads, which were required by one of 
their countrymen for some superstitious ceremony, were sentenced to death ; N. A. R. 
vol. page l&A. Three prisoners convicted, on violent presumption, of the murder of a 
boy for the performance of an incantation, were sentenced to imprisonment for life ; N. A. R. 
vol page 20^. Three inhabitants of the Jyntea territory, convicted of having, at the 
instigation of the brother-in-law of the raja of that country, forcibly seized a boy in the 
British territory, for the purpose of offering him up as a sacrifice to the Hindoo idol Kalee, 
the boy being rescued, were sentenced to imprisonment in banishment for 14 years \ N. A. R. 
voL2^page\0%. Of six prisoners, of a tribe of Reangs in Chittagong, convicted of the 
human sacrifice of three Kookies, four were sentenced to death, and two to transportation for 


With the ronwnt Mfe 5 Reports L. P. 1852, part lypage 899. Where two persons went to a shrine dedicated 
to Mahadeo for the purpose of ofiering up their heads, and one of them cut off the head of 
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the other, and tried ineflFectually to cut his own throat, he was sentenced to transportation 
for life; Reports W» P. 1854, part l^page 762. 

3987. A prisoner, convicted of destroying his infant daughter, was sentenced to death ; Female in- 
but as it appeared that the proclamation for restraining the murder of new-born children, ^anttoide, 
directed by sect. 11, Reg. III. 1804, had not been published in the pergunnah in which 

the prisoner resided, and as the magistrate had but recently interfered in the police of the 
pergunnah, so that it was not improbable that he might have been ignorant of the prohibi- 
tion of the British government, the court recommended government to pardon him, 
which was sanctioned ; N. A. R, voL 1, page 209. A prisoner charged with the murder 
of his female infant was acquitted, as the only evidence against him was his confession, 
which he stated to bo untrue and obtained by violence, and as there was no proof of the 
birth of the child; N. A. R. vol 1, page 143. It was held a presumption in favor of 
the prisoner that the child was 10 months’ old at the time of its deatli; Reports fF. P. 

1856, part 1, page 37. 

3988. On conviction of destroying, or exposing with intent to destroy, new-born Killing* op 
illegitimate children, the mother has been sentenced to imprisonment for life; N A, R. ®*PObup© of 
vol. 2^ pages IGl and 220; and ml. ‘^^page 108 ; or to imprisonment for 7 years; N, A. R, ^*^^“^** 

voL lypage 363 ; vol 3, page 83 ; and vol 5, page 177 ; — but the reports of tliese cases 
are not sufficiently full to show the grounds of distinction in awarding punishment Where 
the prisoner had made a previous attempt upon her infant’s life, and it was afterwards 
found drownc'd under circumstances bearing strongly against the ]>risoner, but she herself 
reported its death to the police, and denied having caused it, and no witness saw it accom- 
plished, she was acquitted ; N. A. R. vol 3, page 225. 

3989. Two prisoners were convicted of administering drugs to a })regnant woman Froouplng* 
with a view to procure abortion in consequence of which she was delivered of a perfectly al^optlon. 
formed child born dead, and of having conveyed away the woman, so that no intelligence imeU causetT^tho 
liad been since received regarding her; and w’ero sentenced to imprisonment for life; 

another prisoner convicted of aiding and abetting in the above crime was sentenced to 
imprisonment for 7 years ; the midwife who delivered licr died during the trial \ N, A, R, vol 
2, page 269. Prisoners convicted of causing the death of a pregnant woman in an attempt 
to procure abortion, sentenced to imprisonment for 7 ye.ars ; N. A, R, vol 2, 335. 

Reports L. P. 1852, \.,page 910. Where the prisoner was convicted of taking a potion, 
when in an advanced state of pregnancy, with the intention of causing abortion, in consequence 
of which the premature birth of a child was occasioned, she was sentenced to imprisonment 
for two years : in this case the court of circuit found her guilty also of causing the death of 
her infant subsequently by exposure, but this was licld to be a conviction of a greater offence 
than that charged ; and that it was an essentially distinct charge, and therefore might still 
bo proceeded on, if thought proper, notwithstanding the charge and conviction of procuring 
abortion; N. A. JR. vol 2ypage 66. Where the prisoner was convicted of causing drugs to 
be administered to a pregnant woman for the purpose of procuring abortion, but there was 
no proof that her death was occasioned by the drugs, he was sentenced to imprisonment for 
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6 months ; JV. A. R. vol 4, page 29. Where the prisoner, not quick with child, was con- 
victed of destroying the footus in her womb, the court deemed the 6 months’ imprisonment, 
which she had undergone, a sufficient punishment ; N. A. R. vol 2, page 464. In a similar 
case the same punishment, imprisonment for 6 months, was awarded to the woman who took, 
and to the paramour who administered, the drugs which caused the abortion of a foetus yet 
imperfect and without life ; Reports W. P. 1853, part 2, page 822. 

3990. When a woman, eight months gono with child, was assaulted and kicked, and 
was shortly afterwards delivered of a child wliich immediately died, and her own death 
followed in a few days occasioned by premature labor brought on by the external injuries 
received in the assault ; the principals were sentenced to imprisonment for 5, 4, and 3 years. 
Jieparfs Z. 1\ IS52^ part l^page 554. 

3991. Where the prisoner put bis wife to death at her own request. In consequence 
of her loss of honor from having been violated by several persons, it was hold to be culpable 
homicide, and he was sentenced to imprisonment for 5 years; N. A, K vol I, page 1 : — 
where the prisoner confessed tliat he found his wife in adultery, and in a rage went to a 
near neighbour’s house for a razor, with which he cut her throat, ho was sentenced to 
imprisonment for 7 years; N, A. R. vol 2^ page 235 : — where the prisoner provoked by his 
wife’s adultery and personal abuse killed her by striking her on the head with the handle 
of a liatcliet, and afterwards in jail made a violent assault on her paramour, he was senten- 
ced to imprisonment for life ; N, A, R. vol If page 5. On conviction of aggravated cul- 
])able homicide from beating bis wife, 12 years of age, severely with a large piece of wood 
and kicking her, for running away to her father’s house, of which she died the next morning? 
the prisoner was sentenced to imprisonment in banishment for 14 years ; N. A, R, vol. 3, page 
329 ; — the same sentence was passed, when the prisoner strangled his wife under the impulse 
of sudden passion from her continued refusal to have connection with him; N, A, R, vol 3, 
page 275 : — and so, when in sudden anger on slight provocation the prisoner gave his wife 
11 severe blow on the head from the branch of a tree of which she died ten days after ; 
N. A, R, iwl. 3, page 360 : — and so, when the prisoner killed his wife by one blow of a club 
which fractured her skull, from some unknown motive ; N, A. R. vol 4, page 225 : — where 
the prisoner, in sudden anger from refusal of his wife to return home with him from her 
uncle’s house, snatched up two bamboos and beat her severely, of which she died the follow- 
ing night, he was sentenced to imprisonment for 5 years; N. A. R. vol l^page 231. A 
prisoner convicted of culpable homicide of his wife in the attempt to consummate marriage, 
lor which she was too young, probably from making use of some instrument, (the offence 
being punishable under the Mahomedan law, if death be the result of the first attempt at 
connection) was sentenced to 14 years’ imprisonment ; N. A. R. vol 6, page 29. 

3992. A prisoner, convicted solely on his own confession of having killed his nephew, 
who had committed adultery with his wife, was sentenced to 7 years’ imprisonment, as 
though he confessed that the act was premeditated, yet the means used were only two blows 
with a moderately sized stick, and the meeting with tlie deceased was accidental ; 
N. A. K vol 2, page 32 ; —so, where the prisoner, in sadden irritation, killed with one 
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blow of a moosul a person whom he believed to have carried on a criminal intercourse with 
his wife, and who came to his house notwithstanding the prohibition of the prisoner; 
N. A. R. vol Z^page 351 ; — where the deceased was found in the prisoner’s house at night 
with an adulterous intent, notwithstanding previous warning, and they beat him to death 
with their sticks, the intent to kill not being apparent, they were sentenced to imprison- 
ment for 5 years ; N. A. R. vol 2, page 395 ; — in a similar case the prisoners were 
sentenced to imprisonment for 3 years, 2 years, and 1 year respectively; N. A. R vol 4, 
page 279. Where the deceased detected the prisoner in criminal intercourse with his wife, 
and immediately killed his wife and attacked the prisoner, who killed him in self-defence, 
the sentence passed was imprisonment for 2 years; K A. R.vol l^page 39. Where the 
prisoner, a peon in the salt department, killed a person, whom lie had illegally arrested, 
on his attempt to escape, ho was sentenced to imprisonment for 14 years ; N. A, R vol 3, 
page 222 ;— in a similar case, when the arrest was equally illegal, but the blow given to 
prevent escape was evidently not intended to produce death, the prisoner was sentenced to 
imprisonment for 2 years; N. A. R. vol l^page 321. Where the prisoner, a peadah of the 
civil court, permitted the decreeholder and others to maltreat the deceased, for whose 
arrest lie held an order of the court, and whose death was caused by the maltreatment, he 
was sentenced to imprisonment for 2 years and a fine in lieu of labor; N. A. R. vol 6, 
page \92. Where the prisoner killed a person, who was endeavouring to arrest him illegally, 
his offence was held to be culpable homicide ; and, as he had displayed inexcusable ferocity 
in the act, he was transported for life; Reports TV. P. 1854, 1, page 32. Where a 

person illegally arrested, without judicial process, killed the person who sought to detain 
him, he was sentenced to imprisonment for 2 years ; N. A. R. vol Ij page 69. Where the 
first prisoner was convicted of killing a police officer and wounding another person, under 
circumstances of extreme provocation, and the other was convicted of aiding and abetting 
(the prisoners, their father, and brother, having been apprehended by the police officers on 
a false charge of highway robbery, the father killed and one of the brothers wounded by the 
police), the first prisoner was sentenced to imprisonment for 3, and the second for 2 years ; 
N. A. R. vol 3, page 54. Where the prisoner had wounded a burkundaz, who was endea- 
vouring to arrest him immediately after he had w’ounded another person, and the burkundaz 
died after eight days from the effects of the wounds, the offence was held to be murder ; 
but under the circumstances of the case ho was transported for life ; Reports TV. P. 1854, 
part 1, page 290. But where a thief killed with a sword a police chokeedar w^ho went to 
arrest him, he w’as condemned to death; Reports TV. P. 1854, part 2^ page 361. Where tlie 
prisoners went with an armed party to recover a lost or stolen bullock, and a scuffle ensued, in 
which one of the assailants was killed, it was held that they were responsible for the conse- 
quences which ensued from pursuing a legal object by illegal means, and were sentenced 
to 6, 4, and 3 years’ imprisonment respectively ; Reports TV. P. 1854, part 2, page 729. 
A sepoy convicted of shooting a person in a disturbance in a village, in consequence of the 
deceased coming forward to rescue his father, whom the prisoner with other sepoys had 
illegally seized, was sentenced to imprisonment for life ; N. A. R. vol 2, page 413. Where 
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one of tlie prisoners attempted to force the deceased to carry a handle, and he resisted, and 
the villagers endeavoured to rescue him, and in the scuffle which ensued the other prisoner 
killed the deceased with his sword, the latter was sentenced to imprisonment for 7 years, 
and the former for 2 years and stripes ; N. A. B. vol. \,page 63 : — where the prisoner 
* Sten«*<pora. seized the deceased to act as a begar, and he in endeavouring to escape accidentally* fell 
into a well and was drowned, the prisoner was sentenced to 5 years’ imprisonment ; 
N. A. R. vol. 2, page 396 : — ^whcre a sepoy beat a man with a stick and his fists so as to 
cause his death for refusing to do service as a begar, ho was sentenced to imprisonment for 3 
years ; N. A. R. vol, 2, page 469. Where a sepoy seized a villager to act as a guide, and the 
other villagers came to his rescue, and the sepoy fired among the crowd whereby a boy was 
killed, he was sentenced to imprisonment for 5 years ; N. A. R. vol, 2, page 334 ; — in a 
similar case, the prisoner was sentenced to imprisonment for 3 years ; N. A. R. vol. 1, page 
Whore intent to 209. Where it appeared from circumstantial evidenqe that his wife had died from tlie 
effects of violence used towards her by the prisoner, without intent to injure seriously, 
ho was sentenced to imprisonment for 2 years; N. A. R. vol. 1, page 174. Where 

the prisoner killed the deceased in a dispute by firing at him a gun loaded with seed in 

which a single shot appeared to have been mixed, he was sentenced to imprisonment for 
7 years; N, A. it vol. 5, page 6. 

3993. Where a woman, running away from her husband who had beaten her, ncci- 
raiTJlnn' afortmt! dentally fell over a log of wood, and she died very shortly afterwards ; and it appeared that • 
artincrftomrbut hcr death was caused by the injuries received from the fall, the prisoner was punished for 

quenro'ot assault Only. As regards the question how far a man doing an illegal act is resiwnsible 

•'"''i- for the consequences, and with reference to a case cited in England, the court observed that 

undoubtedly where a man dies under the best available medical treatment, which lias been 
the direct and necessary consequence of a wound inflicted on him, the party who inflicted 
tlie wound remains answerable for tlie death, though arising immediately from the medical 
treatment. But when the cause of death is wholly from a supervenient accident, as from 
falling over a log of wood, or into a well, in running away from an assault, a conviction of 
culpable homicide cannot be sustained against the party who committed the assault. The 
death was the result of a fortuitous circumstance, distinct from tho act for which ho was 
responsible. Reports L. P. lS5\,page 1365. See para. 3921. 


In sudden nnper 3994. Where the prisoner in sudden anger and on provocation killed a woman with 
or momentary irri- whom he had Cohabited, and afterwards despoiled her of the jewels which she wore and l^ft 

lotion !— sentence , , , , ... n .t . 

of imprisonment the body, he was sentenced to imprisonment for life •, N. A R. vol. 2, page 200 : so, where 

the prisoner in sudden anger and on provocation knelt down by the side of a boy who was 
asleep and deliberately killed him ; N. A. R. vol. 3, page 62 ; — where the prisoner killed a 
woman by striking her on the head with an iron-bound lathi under momentary irri ta tion, 

he was sentenced to imprisonment for 14 years; N. A. R. voL 3, page 265 : so, where 

the act was committed in sudden heat and passion, after what had possibly been the 
most serious provocation; N. AB.vol 6 ^ page 196-— so, where the prisoner killed the 


for 14 years ; 
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deceased by a blow from a club on sudden irritation at being accused of cattle-stealing ; 
N. A. R. vol. 3, page 289 : — where the prisoner in sudden anger killed a man by a kick 
on the testicles, he was sentenced to 10 years’ imprisonment; K A. R. vol 4^ page ^7. 
Where the prisoner killed an old man in a quan^el by striking him with his fist, lie 
was sentenced to imprisonment for 7 years ; N A» vol 3, page 304 ; — where the prison- 
er in the heat of a quarrel ran into her house, and having brought out a baitha struck 
an old woman with the edge of it over her nose and killed her on the spot, she was sentenced 
to imprisonment for 7 years ; N. A. R, vol 4, page 143 ; — so, where the prisoner in sudden 
anger ran after the deceased and struck him twice with a sword, of which wounds he died ; 
N. A, R, vol \^page 115 ; vol 4^ page 82 so, where the prisoner in a dispute struck the 
deceased witli a club on the head, which caused his death sixteen days afterwards ; JV. A. R. 
vol 2, page 187 ; — so, where the prisoner in a violent dispute struck the deceased three blows 
on the head and mouth, of which she died almost immediately ; N. A. R. vol \,page 112 ; — 
so, where the prisoner killed the deceased in sudden irritation during sickness ; N. A. R. vol 
3, page 176 : — so, where the prisoner killed his own child in a fit of ungovernable passion at 
ill-treatment and oppression by a third party ; JV. A. R. vol 1, page 177. — Where the pri* 
soiier in sudden passion, but without any intention to kill her, squeezed his wdfo’s throat so 
violently as to occasion her death almost immediately, he was sentenced to imprisonment 
for 5 years ; N. A, R. vol \y page WO ; — so, where the prisoner, who was bed-ridden, threw 
a stool at his wife, which struck her on the head and killed her on the spot ; N. A, R. vol 2, 
page 155 ; — so, where a zumcendar required the services of the prisoners, his tenants, and 
they abused him, and he held up his shoo as if to strike them, and they committed an assault 
upon him which occasioned liis death; N. A, R, vol 2, page 268 ; — so, wlicre the prisoner 
killed by a blow on the head a person with whom his master was struggling ; N, A, R, vol 2, 
page 307. Where in a sudden quarrel and family aftray the prisoner struck the deceased and 
he died from the injuries received, the sentence was imprisonment for 4 years ; JV. A. R, 
vol 5^ page 2S. In other cases where the homicide has occurred in a sudden quarrel the 
prisoners have been sentenced to imprisonment for one year, or 6, or 3 months; JV. A. iZ, 
vol 2^ page 106 ; vol pages 328 and 193. 

3995. Where the deceased in a sudden quarrel struck the prisoner, and the latter 
seized a club and killed him by repeated blows, he was sentenced to imprisonment for life ; 
iV. A. R, vol 4, page 150:— where a wife on a quarrel wounded her liusband, and the latter 
seizing the knife stabbed her so tliat she died of the wound, lie was sentenced to imprison- 
ment for 14 years ; JV. A. R, vol 3, page 207 : — where the deceased allowed the cattle he 
was tending to stray into the prisoner’s field, and the latter struck him with a club, which 
killed him on the spot, imprisonment for 7 years was considered a suflScient punishment ; 
JV. A* R, vol 3, page 75 ; — so, where the deceased, an old woman, first struck the prisoner, 
and he struck her two violent blows with a heavy log of wood which killed her ; JV. A* R. 
vol. page ZOZ. In other cases where the homicide has occurred in sudden quarrel on 
provocation given by the deceased, the sentence has been for 5 years; N. A. R. vol 1, pages 
49 and 136 ; vol 2, page 266 ; vol 4, page 14 for 4 years ; JV. A. R. vol 3, page 291 ; 


for 10 jears ; 


for 7 year> ; 


for .7 years ; 


for 4 years ; 


for less periods. 


In a sudden qnar> 
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-—for 3 years; N. A. R. vol. \ipage 290}— for 2 years; N. A. R, vol. 2, page 423;— and 
for one year; N A. R. vol. 1, page SI', and vol. 3, page 300. Where the prisoner had 
received prolonged voxatioas treatment and immediate provocation from the deceased, and 
snatched a bamboo from the hand of the deceased, and in self-defence and on the spur of the 
moment felled him with a blow on the temple, he was sentenced to 1 year’s imprisonment 
with fine in lieu of labor. The court observed that the severity of the blow, the place 
struck, and the use of the weapon (the bamboo with both hands) alone rendered the retali- 
ation culpable ; Reports L. P. 1855, part 2, page 48. Where the prisoner on the pro- 
vocation of abusive language assaulted the deceased with an evident intent to kill, but in 
sudden heat of blood, he was sentenced to imprisonment for life ; and Mr. Macnaghten 
adds in a note ; “ Under the stated circumstances of this case, it is probable that the 
prisoner, having on provocation from words only assaulted and wounded the deceased 
with a manifest intent to kill him, and having thereby occasioned his d'iath, would, if 
tried by an English jury, have been convicted of murder. But verbal abuse, which 
is often of the grossest nature amongst the natives of India, and is extremely offen- 
sive, especially to persons of the prisoner’s caste, amounts to a high provocation in this 
country ; and it is consonant to the spirit of the English law, ns well as to the general prin- 
ciples of justice, to make a distinction of punishment between cases of deliberate murder, 
and sudden homicide committed in heat of blood ;” N. A. R. vol. 1, page 53. So, when 
the prisoner killed his mother under the sudden provocation of gross verbal abuse,* 
Reports W. P. 1854, part 1, page 44. Where the prisoner and deceased mot in their way 
to the house of a woman, with whom they both had a criminal intercourse, and there 
ensAd a quarrel which began in abuse and ended in a mutual struggle in which the deceased 
was strangled, tho prisoner was sentenced to imprisonment for 3 years ; N. A. R. vol. l,page 
123: — where in a quarrel the prisoner and deceased fell to fighting with sticks, and the 
latter was killed, the fonner was sentenced to imprisonment for 6 months; N. A. R. vol. 1, 
page 160: — where the prisoner, in a quarrel in which he himself w’as the aggressor, after 
mutual blows, killed tho deceased witli his sword, he was sentenced to imprisonment for 7 
years ; N, A. R. vol. 6, page 23. 

3996. Where there was evidence of previous enmity and intention to assault, but not 
of intention to kill, the sentence was for imprisonment for life; N. A. R. vol. A, page 161 ; 
where the prisoners wilfully beat and tortured a boy till he died, and the only palliation 
was the absence of intent to kill, they were all sentenced to imprisonment in banishment 
for 14 years; N. A. R. vol. A, page 162; in a similar cose, where the prisoners waylaid 
and assaulted the deceased, but without intent to kill, so that he died in three hours, the 
principal was sentenced to imprisonment for 14 years, and three others for 7 years ; 
N. A. R. vol. 6, page 63 : — so, where the prisoners assaulted and beat the deceased so as to 
cause his death soon after, in revenge for accusing them of dacoity, but the evidence was 
insufficient to prove an intent to kill, they were sentenced to imprisonment for 7 years ; 
N. A. R. vol. A, page 120. Where the deceased struck the prisoner with a club, and the 
latter went home (a short distance) for his sword, and returning met the deceased and 
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killed him on the spot, he was sentenced to imprisonment for 5 years; N. A. R voL2, 
page 107. Where the prisoner, in revenge for blows over-night, beat the deceased with 
his fists so as to cause his death, but without intent to kill, he was sentenced to imprison- 
ment for 6 years ; N. A. R voh 4, page 40 : — where one prisoner struck the deceased 
with his hand and a stick, so as to cause death the following day, and the other instigated 
and commanded the assault, the former was sentenced to imprisonment for 5 years, and 
the latter for 3 years ; N. A. R voL 4, page 129. 

3997. Where the prisoner, when called in to cure a girl of raving fits, treated her as 
possessed by a devil, and, besides using other means intended as remedies, beat her heavily 
with shoes for its supposed expulsion, so that the girl died within three days from the effects 
of the blows, — ho was sentenced to imprisonment for one year, the absence of a malicious 
intent being evident. N. A. R voL G^page 137. 

3998. A Mahomedan was convicted of burying his mothor-in-law, who was leprous, 
at her own request, without ascertaining that she was dead ; and was cautioned and 
released in consideration of his having been 6 months in confinement : a proclamation was 
at the same time issued warning the Mahomedans that they would be subject to punish- 
ment if guilty of such offence ; N. A. R ml. l^page 218. A Hindoo at the request of his 
father, who was affiicted with leprosy, filled a pit with fuel to which he set fire, and the father 
threw himself into it and w’as killed ; but the prisoner was released without punishment, as 
he appeared to be justified under the tenets of the Hindoo law : N. A, R voL l^page 220. 
For the same reason a Hindoo who assisted his father, suffering from leprosy, to drown 
himself was released ; N. A, R voL 1, page 292. A woman and her husband were both 
afflicted with leprosy ; the latter died, and the former throwing herself into his grave was 
buried with him by the prisoners at her own desire ; they were sentenced to 6 months’ 
imprisonment \ N. A. R vol 2, page 18. Two prisoners convicted of assisting in the 
suicide of their uncle, a leper, were released in consideration of tlie confinement which they 
had already undergone; N, A, R vol. ^jpage 127. In later cases the sentence has been 
for one year’s imprisonment with fine in lieu of labor; Reports IV. P. 1835^ part 2y page 62, 
Two prisoners charged with aiding and abetting a third person (who died while under trial) 
in burying alive his brother, a leper, at his own request, were acciuitted and discharged 
as it was not proved that they were aware of his intention ; N. A. B. vol. 3, page 139. Six 
prisoners were convicted of assisting in burning to death a woman, apparently with her 
own consent, for the purpose of intimidating and preventing persons deputed to execute a 
decree of court from performing that duty : one, her liusband, was sentenced to imprison- 
ment for life, and the others for 7 years; N. A. R. vol. 2, page 310. Where a person, in 
order to avoid disgrace, besought his two nephews to kill him, threatening that he would 
kill them if they refused, and one of them at last consented, and with tho sword which 
he received from his uncle killed him by two blows on tho back of the neck, the two 
nephews were sentenced to imprisonment in banishment for 14 years, and the other 
persons present to imprisonment for 7 and 5 years : the number of persons present, and 
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the fact that the wounds were inflicted with the victim’s own weapon, proved that there was 
no real compulsion ; Reports W. P. 1854, i^page 573. 

3999. The prisoner desiring to kill the wife of a person, with whom she had an illicit 

connection, gave her two poisoned loaves; but a third person eating thereof died in conse- 
quence, and tJie prisoner was sentenced to death; N. A. R. voL 1, page 287. A prisoner 
convicted of the murder of a man in the intent to kill a woman, with whom he had main- 
tained a criminal intercourse, but who had deserted him for the deceased, was sentenced 
to death; N. A, R. vol 1 3 page 309. Where the prisoner in a sudden fit of anger aimed 
a I)low at one person, which fell upon a child, concealed at the time from the view of the 
prisoner, and instantly caused its death, he was sentenced to imprisonment for 14 years; 
N. A. R, voh 5, page 96. In a similar case the principle was held that as the assault was 
unjustifiable, the prisoners must be held responsible for the full effect of the blow without 
reference to the physical strength of the person on whom it fell : but as the prisoners had 
evidently no intention to kill, they were sentenced to imprisonment for one year with labor 
commutablo to fine ; Reports L. P. l^^Oypart 2, ^93. Where the prisoner found 

his wife in bed with another man, and killed her on the spot, and while endeavouring to 
strike the paramour killed his mother and brother who interposed, ho was sentenced to 
imprisonment for 2 years ; the killing the wife was justifiable under the Mahomedan law 
from the prosumj)tion of adultery arising from situation ; and the killing the others was 
considered erroneous homicide; N. A. R. voL 1, page 151. Where the prisoner threw a 
piece of burnt brick at the prosecutor, and it struck the deceased on the breast and occasioned 
her immediate death, it appeared that he had no intention to kill, and that the act was not 
likely to cause death, and ho was sentenced to imprisonment for 6 months ; iV. A. R. voh 1, 
page 52. 

4000. Where the prisoner killed the deceased at night mistaking him for a dog or 
jackal, and after endeavouring in vain to resuscitate him concealed the body, he was 
released in consideration of the period during which he had already suffered imprisonment ; 
Nn A. JR. voh 2 3 page 67. Where the prisoner accidentally shot the deceased while firing 
at a wild hog, he was acquitted and released; N. A. R. voh A^^page 1. 

4001. Where the prisoner killed the deceased by order of his master, and under fear 
of immediate death in case of refusal, the futwa acquitted him, and ho was released. 
N A. Rn voh lypage 101. Sec last case cited in para. 3998. 

4002. It has boon held justifiable homicide, where a woman in defence of her honor 
killed a man wlio was entering her house at night with the intent to have forcible connection 

From adultery of with her; N A, JR. voh Z 3 page 233: — where the prisoner finding a man in the act of 
adultery with his wife killed either one or both ; N, A. R, voh 1, page 130 ; voh 2, pages 
171,408, 456; voh 3, page 169 ; voh 4, page 168; voh 5, page 158; and voh 6, page 
329 ; — where the prisoner, detecting his wife in the act of adultery at a short distance from 
his own house, went back to his house for a sword, with which he returned, and finding the 
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parties still in the position in which he left them, wounded the adulterer and a woman who 
acted as procuress, and killed his wife i N. A. K vol, 5, page 90 : — so, where the prisoner 
found the^deceased in a situation which warranted the presumption that he was attempting to 
commit adultery with his wife ; N. A. R. vol 1, page 156 : — so, where the prisoner killed a 
person whom he detected in the act of adultery with liis wife, though he was aware of his 
wife’s elopement and of her living in a state of adultery with the deceased, but had done 
every thing in his power to dissuade her from a continuance of the criminal intercourse ; 
N. A. R. vol I y page 298 : — but in a later case of the same nature it has been held that the 
prisoner was not justified, the apparent difference being that he had in a certain degree con- 
nived at the intercourse by permitting the deceased to live under the same roof with his wife, 
and he was sentenced to transportation for life ; N A. R, vol 6, page 27 : — so, a prisoner 
was held not justified, wlio lay in wait and killed the deceased while sleeping with his wife, 
after she had with his knowledge been living with the deceased for thirteen years ; and he 
was sentenced to death ; N. A. R. vol 1, page 389 ; — so, the finding a man at night prose- 
cuting an adulterous intercourse with his wife, was not held sufficient to justify the prisoner 
in homicide with deliberate cruelty and torture, however it miglit excuse acts committed 
in the irritation and excitement of the moment ; and he was sentenced to imprisonment for 
life ; N. A, R. vol 4, page 292 : — so, where the prisoner, aware of his wife’s intrigue, 
watched her, and having armed himself for the express purpose of killing one or both 
followed her, and, finding her in the act of adultery, wounded ])oth lier and her paramour, 
and after they had separated pursued and again wounded both of them successively, while 
endeavouring to escape, it was liold that these circumstances oi aggravation diminished 
the justification, and he was sentenced to imprisonment for 2 years and a fine of 100 rupees 
ill lieu of labor ; JV. A, R. vol o, page 65 : — and so, where tho prisoner killed the deceased 
under strong grounds of provocation for the violation of liis wife, though lie did not find 
liim ill the act, tho court hold that ho was not completely justified, but that the imprison- 
ment already undergone was fully adc(|uate to his offence ; N. A. R, vol 5, page 71. Two 
prisoners were held to bo justified in killing the deceased under sudden irritation at finding 
him ill bed with their sister ; iV. A roZ. 74: — so, when the prisoner killed liis sister 

and her paramour in the act of adultery ; N. A. R. vol 2, page^S : — but both of these trials 
were held before the enactment of sect. 5, Hog. IV. 1822,* A prisoner was held justified 
who, under the influonco of gross provocation, in consoqucnco of dishonor done to his family 
by the forcible violation of his sister by the deceased, wounded liim with a sword, which 
caused his death a fortnight after; AT] A, R, vol by page 99: — but where a brother, finding 
a man in the house of his sister under very strong circumstances of suspicion that he had 
criminal intercourse with her, kept guard at tho door, wliile a distant relation who was 
with him entered the house wherein the deceased had secreted himself and deliberately cut 
his throat, it was held that the admission of justification was barred by the deliberate 
manner of the murder, and by the neglect of their power to seizo him ; and the relation was 
sentenced to imprisonment for life, and the brother for 7 years ; N. A. R. vol 4, page 130: 
— and where the prisoner finding his brother’s wife in the act of adultery, during the 
absence of his brother, seized a sword and killed her, it was held that he was not justified, 
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but capital punishment was remitted, and he was sentenced to imprisonment for life ; 
N. A. R. vol. 2, paffe 419 : — where the prisoner, finding the deceased in the attempt to 
-violate his sister-in-law by force, beat him so severely with his club that he died after three 
In the rescue of days, he was sentenced to imprisonment for one year; N. A. R. vot 2, »aoe491. A 


from M uttom^to prisoner, convicted of killing the deceased while attempting to ravish his master’s wife, 
ruv hher. released without punishment, as were also two persons who concealed the body; 

inreWiation of Where the prisoners killed a burkundaz, after he and another 

a murder. burkundiiz had in cold blood put to death a villager whom they had arrested and while they 


were under no reasonable apprehension of a rescue, the homicide was deemed justifiable ; 
Sepoys uctiDff N. A. R. voL 2, paffc 327. In a case of assault and -wounding, referred to the nizamut 
jemadar not'^jush^ adawlut by the judge of circuit on a doubt as to whether certain of the prisoners, who 
were sepoys, were not justified, as they acted under the orders of a jemadar, their superior 
officer ; the case was returned for sentence, and the judge informed that, though the fact 
noticed might operate in mitigation <5f punishment, it could not justify gross infraction of 
the peace; N. A. R. vol. Z, page 128. Where the prisoner killed the deceased in self- 
defence, in an attack on him by the deceased occasioned by jealousy, the homicide was 
considered justifiable ; N. A. R. vol. 4, page 132. For cases in which the homicide of persons 
found in the act of committing theft has been held justifiable, see para. 3983. 


tied. 


In self-defence. 


Of tbioves. 


Note. 

The English law presumes every homicide to be murder, until the contrary appears. Therefore the 
prosecutor is not bound to prove malice, or any facts or circumstances beside the homicide from which it 
may be presumed ; but in such a case it is only presumed, and the defendant may rebut that presumption 
by proving that the homicide was justifiable or excusable^ or that at most it amounted to manslaughter only, 
and not to murder. 

Justifiable homicide is of three kinds: — 1. Where the proper oflicer executes a criminal in strict 
conformity with the term of his sentence. 2. Where an officer of justice, or other person acting in his 
aid, in the legal exercise of a particular duty, kills a person who resists or prevents him from executing 
jt ; but in this case the homicide is not justifiable without an apparent absolute necessity. 3. Where the 
homicide is committed in prevention of a forcible and atrocious crime ; as, for instance, if a man attempt 
to rob or murder another, and be killed in the attempt, the slayer shall be acquitted and discharged. So 
a woman is justified in killing one who attempts to ravish her ; and so too the husband or father may 
justify killing a man who attempts a rape upon his wife or daughter ; but not if he take them in adultery 
by consent, for the one is forcible and felonious, but not the other. 

Excusable homicide is of two kinds : — 1 . Where a man doing a lawful act, without any intention of 
hurt, by accident kills another ; as, for instance, where a man is working with a hatchet, and the head by 
accident ilics off and kills a person standing by. This is called homicide per infortunium^ or by misad- 
venture. 2. Where a man kills another upon a sudden rencounter, merely in his own defence, or in 
defence of liis wife, child, parent, or servant, and not from any vindictive feeling ; which is termed homi- 
cide se dtfendendo. 

Manslaughter is the unlawful and felonious killing of another, without any malice either expressed or 
implied. It is of two kinds: — 1. Involuntary manslaughter, where a man doing an unlawful act, not 
amounting to felony, by accident kills another. 2. Voluntary manslaughter, where, upon a sudden quarrol, 
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two persons fight, and one of them kills the other ; or where a man greatly provokes another bv some 
personal violence, &c., and the other immediately kills him. 

Murder is thus defined by Lord Coke : when a person of sound memory and discretion unlawfullv 
killeth any reasonable creature in being, and under the king’s peace, with malice aforethought either 
express or implied,” 1. It must be committed by a person of sound memory and discretion; it cannot 
be committed by an idiot, lunatic, or infant, unless indeed he show a consciousness of doing wrong, and cd 
course a discretion or discernment between good and evil. But if any person procure an idot, &c., tt 
murder another, the procurer is guilty of the murder, although, perhaps, not present at the time it was 
committed. — 2. It must be an unlawful killing, not excusable or justifiable. It may be by poisoning, 
striking, starving, drowning, and a thousand other forms of death by which human nature may be over- 
come. Taking away a man’s life by perjury is not, it seems, in law murder; although, inforo conscientm ^ 
it is as much so as killing with a sword. If a man however do any other act, of which the probable con- 
sequence may be, and eventually is, death, such killing may be murder, although no stroke were struck by 
himself; as was the case of tho unnatural son who exposed his sick father to the air against his will, by 
reason whereof he died ; of the harlot, who laid her child in an orchard, where a kite struck it and killed 
it ; and of the mother, who hid her child in a pig-stye, where it was devoured. So, if one, under a well- 
grounded apprehension of personal violence, do an act which causes his death (as, for instance, jumps out 
of a window, or into a river), he who threatened is answerable for the consequences. If a man have a 
beast that is used to do mischief, and he knowing it sufler it to go abroad, and it kill a man, this, it seems, 
is manslaughter in the owner ; but, if he had purposely turned it loose, though merely to frighten people*’ 
and to make what is called sport, it is as much murder as if he had incited a bear or a dog to worry them. 
If a man have a disease, which in all likelihood would terminate his life in a short time, and another give 
him a wound or hurt, which hastens his death, this is such a killing as constitutes a murder. So, if a man 
be wounded, and the wound turn to a gangrene or fever for want of proper applications, or from neglect, 
and the man die of the gangrene or fever ; or if it become fatal from the refusal of the party to submit to 
a surgical operation ; this is also such a killing as would constitute murder ; but otherwise, if the death of 
the party were caused by improper applications to the wound, and not by the wound itself. And it is ii 
general rule, that, to make the killing murder, the death must follow Within a year and a day after the 
stroke or other cause of it. — 3. The person killed must be “ a reasonable creature in being, and under the 
king’s peace.” Therefore to kill a child in its mother’s womb is no murder ; but if the child be born alive, 
and die by reason of the potion or bruises it received in the womb, it may be murder in the per>on whe 
administered or gave them. So, if a mortal wound be given to a eliild whilst in the act of being born, fi>r 
Instance upon the head as soon as the head appears, and before the child has breathed, it may be murder^ 
if the child is afterward born alive arxl dies thereof. But it must b(' proved that ihc entire child has 
actually been born into the world in a living state ; and the fact of its having breathed is not a conclusive 
proof thereof. But the fact of the child’s being still connected with the mother by the umbilical cord will 
not prevent the killing from being murder. — As to the words “ the king’s peace” they moan merely that 
it is not murder to kill an alien enemy in time of war; but killing even an alien enemy within the king- 
dom, unless in the actual exercise of war, would be murder. — 4. And lastly, the killing must be com- 
mitted with malice aforethought. Malice is either express or implied. Express malice is when one, with 
a sedate and deliberate mind, and formed design, doth kill another ; which formed design is evidenced by 
external circumstances discovering that inward intention; as, lying in wait, antecedent menaces, former 
grudges, and concerted schemes to do him some bodily harm. Neither shall he be guilty of a leas crime, 
who kills another in consequence of such a wilful act as shews him to be an enemy to mankind in general : 
as, going deliberately with a horse used to strike, or discharging a gun, among a multitude of people. So 
if a man resolve to kill the next person he meets, and do kill him, it is murder, although ho knew him not . 
for it is universal malice. And it may be necessary here to observe, that no provocation, however great, 
will extenuate or justify a homicide, where there is evidence of express malice. So, where A and B having 
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fallen out, A said he would not strike, but would give B a pot of ale to strike him ; upon which B did 
strike, and A thereupon killed him ; this was holden to be murder. And in many cases where no malice is 
expressed or openly indicated, the law will imply it. Thus, where a man wilfully poisons another ; in such 
a deliberate act the law presumes malice, though no particular enmity can be proved. So, if a man kill 
another suddenly without any, or without a considerable, provocation ; if he kill an officer of justice in 
the legal execution of his duty ; or if, intending to do another felony, he undesignedly kill a man : in all 
these cases the law implies malice, and the offence is murder. — If two persons mutually agree to commit 
suicide together, and accordingly take poison or attempt to drown themselves together, but one only of 
them dies, the survivor is guilty of murder. — As there are many very nice distinctions, however, upon this 
subject of malice prepense, express, and implied, it may be desirable to c<»nsider the subject more fully and 
minutely, which we shall do under the following heads : — 

KtUing hy poison. Of all the forms of death, by which human nature may be overcome, the most 
detestable is that of poison ; because it can of all others be the least prevented either by manhood or 
i (bethought. And therefore in all cases where a man wilfully administers i)oison to another ; or lays 
])oison for him, and either he or another takes it, and is killed by it ; the law implies malice, although no 
])articular enmity can be proved. If however, it were administered by mistake, or if it were laid with 
an innocent intention in the place from which the deceased took it, it is merely homicide by misadventure. 
So, if a physician or surgeon give his patient a potion or plaster to cure him, which contrary to expecta- 
tion kills him, this also is neither murder nor manslaughter, but misadventure. 

Killing hy Jighting. Killing by fighting may be either murder, or manslaughter, or homicide 
.sv* dofendendo, according to circumstances. 1. If two persons (luarrcl and afterwards fight, and 
one of them kill the other, — in such a ease, if there intervened, between the ([uarrel and the fight, 
a sufficient cooling time for passion to subside and reason to interpose, the killing would be murder ; 
but if such a time had not intervened, if the parties, in their passion, fought imniediat(‘ly, or even 
il immediately upon the quarrel they went out and fought in a field (for this is deemed a conti- 
nued act of jiassion), the killing in such a ease would be mansbnighler only, whether the tiarty 
killing struck the first blow or not. Therefore if two persons dellberattdy fight a duel, and one of them 
be killed, the other and his second are guilty of murder ; no matter how grievous the provoc-ation, or by 
which party it was given. The second of the deceased, also, is deemed guilty of murder, as being present, 
aldin^T, and abetting ; although Lord Hale seems to think the rule of law, a.s to principals in the secoml 
degree, too far strained in that case. — And even in the c*asc of a sudden quarrel, where the parties imme- 
diately figbt, the case may be attended with such circumstances as will indicate malice upon the part ot 
the party killing ; and the killing then would be murder, and not merely manslaughter. If, for instance, 
the party killing began the attack under circumstances of umluc advantage, — as if A and B quarrel, and 
A draw his sword and make a pass at B, ainl B thereupon draw his sword, and they fight, and B is killed, 
A would be guilty of murder; for his making the pass before B had drawn his sword, shews that he sought 
hi'N blood. So, where A and B <iuarrelled, and A threw a bottle at B, and then drew his sword, and B 
thru threw the bottle back at A, and wounded him, upon which A immediately stabbed him: this was 
holden to be murder. But if the parties, at the commencement, attack each other upon equal terms, and 
afterwards, in the course of the fight, one of them in his passion snatch up a deadly weapon and kill the 
other with it ; this would be manslaughter only, — So, if there be any other circumstances in the case indi- 
cative of malice in the party killing, it will bo murder. As, for instance, if two persons fight upon a 
sudden (piarrel, and be separated ; and one of them afterwards, having provided himself with a deadly 
weapon, lies in wait for the other, to have an opportunity, thus armed, to renew the quarrel ; and they 
accordingly meet, quarrel, and fight, and the man who is armed kills the other ; this is murder. So, if 
two persons fight from malice, and pretend or feign a reconciliation, and they afterwards meet and sud- 
denly fight upon the score of the old malice, and one of them be killed ; this is murder, and not merely 
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manslaughter. So, if B challenge A, and A refuse to meet him, but tell him that he shall bo on his way 
to such a place upon business at such a time, and B meet him on his way and assault him, and they fight, 
and A kills B : if it appear that A made this communication for the purpose of evading the law, by giving 
the fight the appearance of a sudden quarrel, the killing would be murder; but, if the communication were 
made undesignedly, it would be manslaughter only. — 2. Boxing and sword-playing are unlawful act^; 
therefore, if a player be killed, such killing is manslaughter. But all struggles in anger whether by fight- 
ing, wrestling, or in any other mode, are unlawful, and death occasioned by them is manslaughter at the 
least. — 3. If two men fight upon a sudden quarrel, and one of them after a while endeavour to avoid any 
further struggle, and retreat as far as he can, until at length no means of escaping his assailant remain to 
him, and he then turn round and kill his assailant, in order to avoid destruction : this homicide is excusa- 
ble as being committed in self-defence ; and, malice apart, it is little matter, in such a case, which struck, 
tbp first blow at the beginning of the contest. And the same, of course, where one man attacks another, 
and the latter, without fighting, Hies, and then turns round and kills his assailant, as above mentioned. 
But in cither of these cases, to show that it was homicide se dofendnido^ it must appear that the party kill- 
ing bad retreated, either as fur as he could, by reason of some wall, ditch, or other iini)cdiment, or ns far ns 
tlie fierceness of the assault would permit him ; for the assault may have been so fierce as not to allow him 
to yield ii step, without manifest danger of his life, or enormous bodily harm ; and then, in his defence, if 
there be no other way of saving his own life, he may kill his assailant instantly. The distinction between 
tliis kind of homicide and manslaughter, is, that here the slayer could not otherwise escape, although he 
would ; in manslaughter he would not escape if he could. — And as the manner of the defence, so is also the 
time, to be considered ; for if the person assaulted do not fall upon the aggressor until the affray is over, 
or when he Is running away, that is revenge, and not defence. Neither, under the cover of self-defence, 
will the law permit a man to screen himself from the guilt of deliberate muidcr : for if A rnd B agree to 
fight a duel, and A give the first onset, and B retreat as far as he c^afely can, and then kill A, this is 
murder, because of the i)rcvious malice and concerted design. — Under this excuse of self-defence, the 
principal civil and natural relations are comprehended; therefore, master and servant, parent and child, 
husband and wife, killing an assailant in the necessary defence of eacJi other respectively, arc excused; the 
act of the relation assisting being construed the same as the act of tlic party himself. — Tliere is one species 
ol' homicide sr defendendoy where the party slain is equally innocent as lie who occasions his death; as, for 
instarce, that case mentioned by Lord Bacon, where two ])crsoiis, being bhi]>wreckcd, have got on the same 
plank, but, finding it not able to save them both, one of them thrusts tlic other from it, and he is drowned : 
this homicide is excusable through unavoidable necessity, and upon the principle of stdf-defenee. — 4. If, 
when two x>(?rsons are fighting, a third come uj), and take the i)art of one of them, and kill the other ; this 
will be manslaughter in the third party ; and murder or manslaughter in the person whom he assisted, 
according as the fight was deliberate and xiremeditaicd, or upon a sudden quarrel. If the fighting, however, 
were deliberate, or otherwise of malice, and the third party, when he interfered, knew it to be so, the kill- 
ing would bo murder, both in the party who thus interfered, and in the person whom he assisted. If, on 
the other hand, the third party, who thus interferes, be killed, it is but mauslauglitci*. 

Killing upon provocation. No provocation whatever can render a homicide justifiable, or even excus- 
able ; the least it can amount to is manslaughter. If a man kill another suddenly, without any, or without 
a considerable, provocation, the law imjjlics malice, and the homicide is murder ; but if the provocation 
were great, and such as must have greatly provoked him, the killing is manslaughter only. In considering, 
however, whether the killing upon provocation amount to murder or manslaughter, the instrument where- 
with the homicide was effected must also be taken into consideration : for if it were effected with a deadly 
weapon, the provocation must be great indeed to extenuate the olfencc to manslaughter : if with a weapon 
or other means not likely or intended to produce death, a less degree of provocation will bo eufEcient ; in 
fact, the mode of resentment must bear a reasonable proportion to the provocation, to reduce the offence 
to manslaughter. Where some provokin^^ words being used by a soldier to a woman, she gave him a box 



81G 


OF OFFENCES AGAINST THE PERSON. 


on the ear ; and the soldier immediately gave her a blow with the pom^ of his sword on the breast, and 
then ran after her, and stabbed her in the back ; this was at first deemed murder ; but it appearing after- 
wards that the blow given to the soldier was with an iron patten, and that it drew a great deal of blood, 
tlie offence was holdcn to be manslaughter only. Where two soldiers demanded to be admitted to a 
public-house to drink, and the landlord refused, because it was after eleven o’clock at night ; one of them, 
however, upon the door being afterwards opened to let out company, rushed in ; and whilst the landlord 
was struggling to get him out, the other soldier struck the landlord on the head with a sharp instrument, 
and killed him ; this was holden to be murder, notwithstanding the struggle with the other soldier ; besides 
the landlord had a right to put him out of his house. So, in all other oases, where upon a sudden provo- 
f-ation one beats another in a cruel and unusual manner, so that he dies, it is murder. An unwarrantable 
inipi isonment of a man’s person, however, has been holdcn sufficient provocation to make a killing, even 
with a sword, manslaughter only. Where A to prevent B from fighting with his brother, laid hold of him 
and held him down, but struck no blow, upon which B 6tab>)cd A ; it was holden that if A did nothing 
jiiorc than was necessary to prevent B from beating his brother, and had died of the stab, the offence of B 
would have been murder; but that if A did more than was necessary to })rcvcnt the beating of his brother, 
it would have been manslaughter only. So, if a man pull another’s nose, or offer him any other great 
personal indignity, and the other thereupon immediately kill him, it is manslaughter only. Or if a man 
take another in adultery with his wife, and kill him directly upon the spot, this is manslaughter merely. 
So, if a father see another person in the act of committing an unnatural crime with his son, and instantly 
kill him, it is manslaughter only ; but if, hearing of it, he go in tjuGst of the party, and kill him, it is mur- 
der. Where a boy, after fighting with another, ran home bleeding to his father ; and the father immedi- 
sitcly took a small cudgel, and ran three-quarters of a mile to the place where the other boy was, and 
struck him a single blow with the stick, of which blow the boy afterwards died : this was holden to be 
manslaughter only. Where a mob threw a pi(‘kpockct into a pond, for tlie purpose of ducking him, but 
be was unfortunately drowned : this was holdcn to be manslaughter. But it may safely be laid down as a 
general rule, that no words or gestures, however opprobrious or provoking, will be considered in law to 
be provocation sufficient to reduce homicide to manslaughter, if the killing be eftected with a deadly 
weapon, or an intention to do the deceased some grievous bodily harm be otherwise manifested ; but it 
etiocted with a blow of a fist, or with a stick, or other weapon not likely to kill, it is manslaughter only. 
And if there be a provocation by blows, which are not sufficiently violent in themselves to reduce the kill- 
ing below the crime of murder, yet if they be accompanied by very aggravated words and gestures, this may 
make it manslaughter only. — But in all cases, to reduce a homicide upon provocation to manslaughter, 
it is essential that the battery or wounding, &c., ajqjcar to have been inflicted immediately upon 
the provocation being given ; for if there be a sufficient cooling time for passion to subside and reason to 
interpose, and the person so provoked afterwards kills the other, this is deliberate revenge, and not heat ot 
blood, and accordingly amounts to murder. So, if there be evidence of express malice, the killing will be 
murder, however great the provocation. 

Killing by correction. Where a parent is moderately correcting his child, a master his servant C)r 
scholar, or an officer punishing a criminal, and he happens to occasion his death, it is only misadventure ; 
but if he exceed the bounds of moderation, either in the manner, the instrument, or the quantity of punish- 
ment, and death ensue, it is manslaughter at the least, and in some cases (according to the circumstancob^ 
murder. Where a master corrected his servant with an iron bar, and a schoolmaster stamped on his 
scholar’s belly, so that each of the suflerers died : these were justly holden to be murders ; because the 
correction being excessive, and such as could not proceed but from a bad heart, it was equivalent to a 
deliberate act of killing. So, in all other cases where the correction is inflicted with a deadly weapon, and 
the party dies of it, it will be murder ; if with an instrument not likely to kill, though improper for the 
purpose of correction, it will be manslaughter. Where a master struck his servant with one of his clogs, 
because he had not cleaned them, and death unfortunately ensued ^ it was holden to be manslaughter only. 
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because the clog was very unlikely to cause death, and the master consequently could not have the inten- 
tion of taking away tlie servant’s life by hitting him with it. 

Killing in defence of property^ If any perscjn attempt to rob or murder another in or m‘ar the 

highway, or in a dwelling house, or attempt burglariously to brt'ak into any dwelling house in the night lime, 
and be killed in the attempt, the slayer shall be acquitted and discharged ; for the homicide is justi liable 
and the killing is without felony. And the same, where a man is killed in attempting to burn a house ; 
or where a woman kills a man who attempts to ravish her ; or wliere a man is killed in attempting to 
break open a house in the day-time with intent to rob, or to commit any oilier forcible and atrocious criuie. 
And not only the party whose person or property is thus attacked, but his servants, and other members of 
his family, and even strangers who are present at the time, are e<xually justified in killing the assailant. 
The above rule, however, does not extend to felonies without force, such as picking ]iocket3, nor to 
misdemeanors of any kind ; and even in cases within the rule, it must be proved that the intent to com- 
mit such Ibrcible and atrocious crime was clearly manifested by the 1‘clon, otherwise the homicide will be 
manslaughter at least, if not murder. But, in cases within the rule, it may be necessary to observe, that 
the party whose person or property is attackiMl, is not obliged to retreat, a-? in other eases of self-defence, 
but may even pursue the assailant until he fimi himself or hia property out ol’ danger. — Wliat we have now 
said, relates to felonies by force. In the case of forcible misdemeanors, such as Uc.s]>ass in taking goods, al- 
though the owner may justify beating the trespasser, in order to make liiiii desi',1, yet if he kill him it will 
be manslaugliter : or il‘, instead of beating him, he attack him with a deadly we;i})on, it woubl perhaps be 
inur<ler, particularly if the wound wore given after the ]iarty had ilcsisted from lhi‘ tr^wpass. But, in defence 
of a man's house, the owner or his family may kill a trespasser who would ihly dispossess him of it, in 
the same manner as ho might by law kill in self-defence a man who attiieked hiin personally ; with this 
distinction, however, tliat in defending his house he need not retreat, as in other cases of sc dvfmdcndo^ for 
that would be giving up his house to his adversary. As to personal assaults, where the party assaulted 
kills his adversary, we have already considered them under the foregoing head.'.. 

KdJnic^ without intention icJiifsf dontfr another act. If a person, whilst doing or al templing to do another 
act, nndesignedly kill a man, — if the act intended or attempted were a lelony, the killing is murder; if 
unlawful Qnolum m .sc) but not amounting to felony, the killing is manslaughter : il‘ lawful (that is, not being 
rnalujn in se) liumicide by misadventure merely. If a man deliberately shoot at A, aiul miss him, but kill 
B, this is murder. So, if he strike at A, and by acM-ident strike and kill 1>, it Is murder. If a man lay 
poison for A, and B (against whom he had no inalieious intent) take it, and it kdl liiiii, lids is likewise 
murder. So, if whilst two men are deliberately fighting, a third go between tliem to part them, and be 
killed by one of them : it is murder, whether he were killed accidentally or dc'^iLrnodly. If a man shoot at 
iinothei'’s poultry, with intent to steal them, and ]>y accident kill a man, it i'. munlt^r ; if without such 
intention, it is manslaughter ; the act of shooting at the poultry licing unlawful, but not tblonious. If a man 
throw a stone nt a horse, and it bit the rider and kill him, it is manslaughter. If, when engaged in an 
unlawful or dangerous sport, a man kill another by accident, it is manslaugliter ; it lie* sport were lawful 
and not dangerous, it would be homicide by uiisad venture merely, bu, il a man, iiiteiiding to kill a person 
attempting to commit a forcible and atrocious crime against his per.son or property, l»y mistake kill one of 
his own family, it is liomicide by misadventure merely. VV here a man is at work with a hatchet, and the 
head of it Hies ofl’and kills a bystander, this is homicide by mLsadveiituro. So, it a man, shooting at game, 
by accident kill another, it is homicide by misadventure merely, even although the party be unqualified ; 
for the use of iire-ai'ms by an unqualified persou is merely a prohibited act, and nut malum in «e. — There 
are two seeming exceptions, however, to the above rule. First, If two persons be fighting under such 
circumstances that if one were killed it would be manslaughter only in the other — if, in such a case, an 
innocent party be unintentionally killed by one of them, it is manslaughter only. Thii, perhaps, is not 
strictly an exception; for the act in which the iiarties are engaged, namely, the lighting, is not in itself 
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felonious, although the result of it may be so. Secondty, Where an act, in itself lawful, is at the same 
time dangerous ; — in order to render an unintentional homicide from it excusable, it must appear that the 
party, whilst doing the act, used such a degree of caution as to make it improbable that any danger or 
injury should arise from it to others*, if not, the homicide will be manslaughter at the least. For instance, 
if a workman throw stones or rubbish, &c., from a house, and thereby kill a person passing underneath, it 
is murder, manslaughter, or homicide by misadventure, according to the degree of precaution taken by him 
that no person should be injured by them, and of the necessity of such precaution. If ho did it without 
previously warning the persons beneath, and at a time when it was likely that persons were passing, it 
would be murder; if at a time when it was not likely that any persons were passing, it would be 
mall^Illughter ; if in a retired place, where no persons were in the habit of passing, or likely to pass, it 
would be misadventure merely. Hut if he previously gave warning to the persons beneath, — then, if it 
Juipi>eiied in a country village where few persons pass, it is misadventure only ; if in London or other 
j>(>pulous town at a time when the streets are full, it would he manslaughter. — If a man, breaking an unruly 
or vicious horse, ride him amongst a <!rowd, and the horse kick a man and kill him: this is murder, if the 
rider brought the horse into the crowd with an intent to do mischief, or even to divert himself by frighten- 
ing the crowd; manslaughter, if done heedlessly and incaufionsly only. — If a man, driving a cart or other 
carriage, drive it over another man and kill him — if lie saw or had timely notice of the probable inischiel, 
and yet drove on, it wouhl be murder ; if he purposely drove it furiously in amongst a crowd, it would 
probably be murder; spmb. if in a street where persons were mueli in the habit of passing, it would be 
jnunblaughter ; if in a jdaee where ])eoj)le ilid not usually pass, misadventure merely, provided he took that 
care whieli iiersons in similar situations are accustomed to do. If the driver of a carriage race with another 
carriagv*, and urge his horses to so rapid a jiace that he cannot control them, it is manslaughter in both drivers 
if ill consequence the carriage upset and a passenger be killed. — Where a man lays poison to kill rats, and 
another man takes it, and it kills him ; if the poison were laid in such a manner or place as to be mistaken 
for food, it is, perhaps, manslaughter ; if otherwise, misadventure only. — If a man discharge a loaded gun 
amongst a multitude of [>eople, and death ensue, it is murder; for the law in such a case will imply malice. 
If he discharge it, merely for the purfiose of unloading it, or the like, and death ensue — then, if it were in a 
place where persons were likely to pa»s, it is manslaughter; otherwise, misadventure only. Where a man 
gave a loaded gun to his servant protect a corn-field from iloer during tlic night, with instructions to 
lire when he heard any bustle in the corn by the deer; and the master himself unfortunately rushed into 
llie corn during the night, and the servant, imagining it to he the deer, fired, and shot his master : this was 
liolden to be misadventure. Where a man, fimling a ]>istol in the street, brought it home, and imagining 
(from having tried it with the rammer) that it was not loaded, presented it in sport at his wife, drew the 
trigger, and killed her: this was holdcii to be imiiislaiighter ; but Mr. Justice Foster doubts the propriety 
of tlie decision, as the defendant took the usual precaution to ascertain that the pistol was not loaded ; and 
idearly, if he took not this or other reasonable ])rceaution, it would be manslaughter. If a man, shooting at 
butts or a target, by accident kill a bystander, it is misadventure ; but this must be understood of cases 
where a proper precaution to prevent accidents has been taken; for if the target, &c. be placed 
near a highway or path, where persons are in the habit of passing, the killing wouhl probably be 
deemed manslaughter. — So, if a man, knowing that people are passing along a street, wantonly throw a 
stone or shoot an arrow into it, likely to do an injury, with an intent to hurt some of the persons passing, 
and a person be killed by it, it is murder, although the stone or arrow was not intended to hit any parti- 
cular person ; but if it were done thoughtlessly and incautiously, and without intent to hurt any one, 

then, if it were thrown or shot into a place where people were in the habit of passing, the killing is man- 
slaughter ; if into a place where persons were not likely to pass, misadventure only. 

Killing officers of justice. If a man kill an officer of justice, either civil or criminal, such as a bailiff, 
constable, watchman, &c., in the legal execution of his duty, or any person acting in aid of him (whether 
specially called thereunto or not) or any private person endeavouring to suppress an affray, or apprehend 
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a felon, knowing bis authority, or the intention with which he interposes ; the law will imply malice, and 
the offender will be guilty of murder. And the officer and persons acting in aid of him enjoy this privilege 
and protection, euudo^ morando^ et redeundo : therefore, if an officer, on his way to do his duty, be opposed 
and killed, it is murder ; or if he arrive at the place, and in consequence of opposition retreat, and on his 
retreat be killed, it is murder. Three things are to be attended to, in matters of this kind: the legality of 
the deceased's authority, the legality of the manner in which he executed it, and the defendant’s knowledge 
of that authority ; for if an officer be killed in attempting to execute a writ or warrant invalid on the face of 
it, or against a wrong person, or out of the district in which alone it could legally be executed ; or if a 
private person interfere an<l act in a case where he has no authority by law to do so ; or if the defendant 
had no knowledge of the officer’s business, or of the intention with which a private person interferes, and 
the officer or private person be resisted and killed: the killing will be manslaughter only — 1. As to the 
legality of the authority; if an officer, having a warrant from a proper magistrate to apprehend J1 for 
felony ; or if B be iudie(e«i for felony; or if the hue and cry be levied against H ; in these cases, if B or any 
of his aeeompliees kill the officer or any person joining in the hue and cry, it is murder, whether J3 be 
guilty or innocent of the felony charged against him. But if the warrant were illegal and void upon the 
face of it; or issued with a blatik in it, and the blank afterwards tilled up; or attempted to be executed 
against C instead of B ; the killing would be manslaughter only. If a writ of execution in civil cases be 
correct uj)on the face of it, although the judgment be erroneous, or the proceedings irregular — if the officer, 
in endeavouring to execute it, be resisted and killed, it is murder; but if the writ W(*re a nullity on the 
face of it, or if the warrant upon it were atteiiij»ted to be executed by any other thun the oflieer to whom it 
was directed (the oflieer himself not being present, or. at least, acting in the arrest) the killing would be 
manslaughter only. If an innocent ])er'>(»n be in<licted for a felony, and an attempt bo made to arrest him 
for it without warrant, and he resist and kill the party attempting to arrest him — if th(» y)arty attempting 
the arrest were a constable, the killing is murder; if a private ])er.son, niandmigliler ; because the constable 
has authority by law to arrest in such a ease ; a ])rivate person has not. And the same in all eases where a 
person is arrest(»d or attempted to be arrested u])on a reasonable suspicion of li-loiiy. But if a man actually 
commit a felony, and another, in wliosc presence he committed it, attenij)t to arrest him for it, and be 
resisted and killed ; or if a ])erson, present at an atfray, inlerfere for tlie ])Urj)ose of rest rstining the offenders 
and kec])iiig the peace, and be killed ; or if a person, present when another attempts to commit a treason or 
felony, lay hold of him in order to prevent him, and be killed : the killing in tlu*se cases woidd be murder, 
whether the person arresting or interfering, ^c., be a con.stable or not ; for either has power to arrest or 
interfere, Ace , in such a case. — 2. As to the legality of the manner in which the aulliority Is exercised : if 
the constable of the \ill of A attempt without warrant to suppress a tumuli in llie vlll of B, and be resisted 
and killed, it is manslaughter only ; for he had authority, in such a ease, within the \ ill of A alone. So, if a 
sherliFs officer attempt to execute a writ out of the proper county, and be resisted and killed, it is man- 
slaughter only. But constables and other peace officers may execute warrants out of their resjieetive pre- 
cincts, provided the place where the warrant is executed be within the juiisdietion of the magistrate grant- 
ing or backing the warrant. — 3. As to the defendant’s knowledge of the deccased’.s authority or intention, 
when any officer is in the legal execution of his duty, or a private ])erson endeavouring to suppress an 
affray, or ap])rehcnd a felon, and is resisted and killed — if it appear that the slayer knew the officer’s busi- 
ness or the intent of the private per.son, either expressly from tlie deceased, or impliedly from circum- 
stances, the killing is murder ; if it appear that he was ignorant in this respect, it is manslaughter only. 
Where a bailiff rushed into a gentleman’s bed-chamber early in the morning, without giving the slightest 
intimation of his business, and the gentleman, not knowing him, in the impulse of the moment wounded 
him with his sword, and killed him : this was holden to be manslaughter. But whore the bailiff* or consta- 
ble shews the warrant; or where it appears that he is known to the defendant to be an officer ; as, for 
instance, when the defendant said, “ Stand off, I know you well enough, come at your peril ; if after this 
the officer be killed, it will be murder. If the constable interfere to prevent an affray within his own vill, if 
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lie be killed by one of the inhabitants, or other person, who knows him to be the constable, it will be mur- 
der ; if by a stranger who does not know him, it is manslaughter. So, if one of several know him to be a 
constable, it will be murder in him, manslaughter in the rest. If a constable command the peace, or shew 
his staff of oflice, this it seems is a sufficient intimation of his authority. And in such a case it is not ne- 
cessary to prove the deceased^s appointment as constable ; proof that he was accustomed to act as constable 
is suilicient. Jlut private persons, when they interfere, must expressly intimate their intention, otherwise 
killing them will be manslaughter only. In all the cases, however, above stated to be manslaughter only, 
if there be evidence of express malice in the party killing, the homicide will be murder. 

Killing ht/ officers. Where an officer of justice, in endeavouring to execute his duty, kills a man, 
this is justifiable homicide, or manslaughter, or murder, according to circumstances. 1. Where an offi- 
cer of justice is resisted in the legal execution of his duty, he may repel force by force ; and if in doing 
sf» he kill the party resisting him, it is justifiable homicide : and this in civil as well as in criminal cases. 
And the same as to persons acting in aid of such officer. Thus, if a peace officer have a legal warrant 
against 15 for felony, or if B stand indicted for felony, or if hue and cry be levied against B — in these cases 
if B resist, and in the struggle be killed by the officer, or any person acting in aid of him, or joining in the 
hue and cry, the killing is justifiable. So, if a private person attempt to arrest one who cominiis a felony 
in his ])rescnco, or interfere to suppress an afiray, and be resisted, and kill the person resisting, this is also 
justifiable homicide. And this, not merely on the principle of sell'-defencc, for the officer or private per- 
son is not bound to retreat, as in the <;ase of homicide se dvfendendo^ but upon that principle, and the neces- 
sity of executing the duty the law has iinjiosed upon him, jointly. Still there must be an apparent neces- 
sity for the killing; for if the oflieer were to kill after the resistance had ceased, or if there were no reason- 
able necessity for the violence used upon the part of the ollicer, &c , the killing would be manslaughter at 
the least. Also, in order to justify an oflieer or private person in these cases, it is necessary that they 
should, at the time, be in the act of legally executing a duty imposed upon them bylaw, and under such 
circumstances, that, it the officer or private p(»rson were killed, it would have Ix'.eii murder; for if the cir- 
cumstances of the ease were such, that it would have been mauslaughter only to kill the ofiic.cr or private 
person, it will be manslaughter at least in the ollicer or private peisoii to kill the party resistln^»* — 2. If 
the prisoners in a jail, or going to jail, assault the jailor, or offit‘cr, and he in his defence kill any of them, 
it is justifiable, for the sake of preventing an escape. — .3. Where an ollicer or private person, having legal 
authority to apjirchend a man, attempts t(» do so, and the man, instead of resisting, flies, or resists and then 
flies, an<l is killed by the officer or person in the pursuit — if the offence with which the man was 

charged were a treason or felony, or a daiigei’ous wound given, and he could not otherwise be appre- 
hended, the homicide is justifiable- : but if charged with a breach of the x>eacc, or other misdemeanor 
merely ; or if the arrest were intended in a civil suit ; the killing in such cases would be murder, — unless, 
iialeed, the homicide were occasioned by m«:ins not likely or intended to kill, such iis tripping uj) his heels, 
giving him a blow of an ordinary cudgel or otlier weapon not likely to kill, or the like ; in which case the 
li(*inieide at most would be manslaughter only — 4. In a case of a riot or rebellious assembly, the officers 
i*ndeavouring to disperse the mob are justifiable in killing them, if the riot oannot otherwise be 8upx)res8ed» 
— 5 Where a criminal is executed by the proper oflieer, in x^ursuaiice of his sentence, this is justifiable 
Inniiicide. But ifit be done by any other person, or not done in strict conformity with the sentence, as, 
for iu&taiice, if an officer behead one who is adjudged to be hanged, or the contrary, it is murder. Archhold^ 
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OF THUGGEE. 


4003. All proceedings connected with cases of thuggee are to be written in Oordoo 
Hindoostanee; but the depositions and confessions of thugs should be taken down in the 
language best understood by them, and the general superintendent of operations for the 
suppression of thuggee should be furnished with translations of any documents, written in 
the Bengalee or other language, wliich he may require. C. O. No. 241 of vol. 2, and L, P- 
No. 16 of vol. 3. 

4004. The word " thug” when used in any Act heretofore passed by the council of 
India, is to be taken to have meant and to mean a person, who is, or has at any time been, 
liabitually associated with any other or others for the purpose of committing, by means in- 
tended by such person or known by such person to be likely to cause the death of any 
person, the offence of child-stealing, or the offence of robbery not amounting to dacoity. 
And the word “ thuggee” when used in such Acts is to be taken to have meant and to mean 
the offence of committing or attempting any such child-stealing or robbery by a thug. And 
the expression " murder by thuggee,” when used in such Acts, is to be taken to have meant 
and to mean murder when employed as the means of committing such child-stealing or such 
robbery by a thug. Act III. 1848. 

4005. Whoever is proved to have belonged, either before or after the passing of this 
Act, to any gang of thugs, either within or without the territories of the East India 
Company, is to be punished with imprisonment for life with hard labor.fa^ Act XXX. 

1836, sect. 1. 

4006. Within the territories subject to the government of the East India Company, 
whenever any court not included under the provisions of Act XIV. 1844* sentences any 
offender to imprisonment for life under the above provisions, it is at the same time to 
sentence such offender to transportation beyond sea for life, unless there should be special 
reasons inducing the court to think such prisoner not a proper subject for transportation, 
which special reasons the court is required to record. Act X. 1847. 

4007. Any person charged with murder by thuggee, or with the offence of having 
belonged to a gang of thugs, made punishable by Act XXX. 1836, may be committed by 
any magistrate or joint magistrate within the territories of the East India Company, for 
trial before any criminal court competent to try such person on such charge. Act XVIII. 

1837. 


Laupuape to bo 
m tho pro- 
c<»cdmgs of thuggee 


Moaning of the 
exprosbions — thug, 


thuggee, 


and murder by 
thuggee. 


Punishment for 
belonging to a gang 
of thugs. 


Sentence of im- 
prisonment for life 
to include trans- 
portation for life. 

* See para, 14U0. 


Persons charged 
urith murder by 
thuggee, or belong- 
ing to a gang of 
thugs, may be 
committed by any 
magistrate ; 


4008. This does not authorize a magistrate to commit for an attempt at thuggee, when but not for an at- 

® tempt at thuggee. 

such offence has not been perpetrated in his jurisdiction. Reports L. P. 1851, page 82. 

(a) Before the passing of this Act, the nizamut adawlut held that the charge of being a thug was not a specific charge 
on which the prisoner could be punished, N* A. R. vol. 1, page 239. 
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Persons charged 
viiih belonging to 
a gang of thugs 
may be tried by 
any sessions court ; 


but not for specific 
acts of thuggee 
committed without 
the Company’s 
territories. 


Persons accused 
of murder by thug- 
gee, or receiving 
property stolen by 
thuggee, may bo 
tried by any ses- 
sions court. 


The appointment 
of a siHicinl judge 
does not bar the 
jurisdiction of or- 
dinary courts. 


Acquittal of ge- 
neral charge docs 
not bar trial for 
specific crime. 


Futwa not to be 
taken on charge of 
belonging to a 
gang of thugs* 

But futwa must 
be taken on charge 
of specific acts of 
muraer and thug- 
gee. 


Rules under 
which a promise of 
a qualified pardon 
may be made to 
thugs on condition 
of becoming ap- 
provers; bat suck 
pardon is only to 
exempt from capi- 
tal punishment and 
from transporta- 
tion. 


4009. Every person accused of the offence made punishable by this Act, may be 
tried by any court which would have been competent to try him, if his offence had been 
committed within the zillah where that court sits, any thing to the contrary in any regu- 
lation contained notwithstanding. Act XXX. 1836, sect. 2. 

4010. The above provision does not authorize the session judge, without first having 
obtained the authority of government, to try prisoners charged with specific acts of murder 
by thuggee and plunder of property, when such acts have been committed beyond the 
territories of the East India Company. Const No. 1213. 

4011. Any person accused of the offence of murder by thuggee, or of the offence of 
unlawfully and knowingly receiving or buying property stolen or plundered by thuggee, 
may be tried by any court which would have been competent to try him if his offence had 
been committed within the zillah where that court sits, anything contained in any regulation 
or regulations to tho contrary notwithstanding. Act XVIIL 1839. 

4012. Under the above provisions tho appointment of a special session judge, for the 
trial of cases of thuggee, does not bar the jurisdiction of tho ordinary sessions courts in 
cases of that nature. At the same time, the session judges are required to abstain from 
trying any commitments made by tho assistants to tho general superintendent for the suppres- 
sion of thuggee, when a session judge has been specially appointed for that purpose. N. A. K. 
vol. 5, page 89. C. O. No. 11 of vol. 3. X. P. 

4013. A previous acquittal of the prisoner on a charge of being a thug by profession, 
and of having associated with and belonged to a gang of thugs, is no bar to his trial for 
specific acts of thuggee, although they wore committed before the first trial. Reports Z. P. 
1856, part 1, page 915. 

4014. No court is, on a trial of any person accused of the offence made punishable by 
this Act (para. 4005 to require any futwa from any law officer. Act XXX 1836, sect. 3. 

4015. But the above provisions do not authorize a session judge to dispense with a 
futwa on the trial of a prisoner charged with specific acts of murder and thuggee ; unless 
the prisoner be tried under tho provisions of Beg. VI. 1832, i e, with the aid of a panchayat, 
assessors, or a jury. Const. No. 1074. 

4016. A magistrate (or joint-magistrate, or deputy superintendent for the suppres- 
sion of thuggee vested with the powers of a joint-magistrate) is authorized to offer mercy, 
in the name of the government, to any thug from whom he has reason to expect that useful 
information may be procured, on condition that he makes a full and ingenuous confession. 
But the promise which he is authorized to make is not a promise of entire pardon, for 
government will not consent to let any such offenders loose on society, however long the 
period of their confinement may have been, however unexceptionable their demeanour 
during that confinement may have been, or whatever may have been the value of the 
information given by them. The magistrate is in no case therefore, without the special 
permission of government, to hold out to any thug any hope that he will ever be set at 
liberty. The mercy which a magistrate is authorized to promise extends only to exemption 
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from capital punishment and transportation, and to such indulgences in confinement as 
may be compatible with the safe keeping of the prisoner. Every promise of this sort 
which a magistrate gives, the government holds itself bound to perform, even though it 
should appear that in giving such a promise he has not exercised a sound discretion. Such 
promises may be made either to persons who have been convicted, or to persons who have 
not yet been tried : and in the former case the punishment will, on the report of the magis- 
trate tliat the convict has made a confession which he considers as full and ingenuous, be 
commuted by government according to the engagements which he may have made : but, 
as nothing short of a sentence pronounced by a court of justice and recorded on the pro- 
ceedings of that court can be sufficient ground for detaining any person in perpetual 
imprisonment, every promise of mercy made to a thug, who has not already been convict- 
ed, must be followed up by his regular trial and conviction. The magistrate is, in the first 
instance, to place on record a faithful narrative of the prisoner’s life of crime, noting every 
thuggee in which ho has been employed, the names of the thugs who have been engaged 
in each expedition, their respective crimes and occupations in each journey, and generally 
to enter into as full a detail as possible, informing the person who offers himself as an 
approver, that for any wilful omission on his part he will forfeit the qualified pardon held 
out to him; after this unreserved confession the magistrate is to examine a few thug 
approvers as to his being a real thug, and is then to commit him for trial before the session 
judge on the charge of having been guilty of tho offence made punishable by Act 
1836, explaining to him that if ho pleads guilty to that minor offence, he will not bo put on 
his trial for any capital crime which ho may have committed as a thug. His conviction 
will under such circumstances be a matter of course ; it will give scarcely any trouble to 
the court by which he may be tried; it will under Act XIX. 1837* leave him a compe- 
tent witness ; and he will be detained for life in confinement under an authority which can 
never be questioned, and in a strictly regular manner. C. 0. No. 247 of vol. 2. L. P. 

4017. There are no particular rules for the trial of thug prisoners under the provisions 
of Act XXX. 1836 ; but the session judge is to bo careful to affix to the record of each 
trial the tender of exemption from the punishment of death and transportation beyond seas, 
which the magistrate will have made to the prisoner, and the prisoner’s acceptance thereof. 
C. O. No. 246 of vol. 2. L. P. 

4018. Magistrates are to require their police officers always to exert themselves most 
particularly, on the receipt of descriptive rolls of thugs from the officers of tho thuggee 
department, for the purpose of their apprehension, &c. ; and any neglect or inattention to 
the requisitions of those officers on the part of a police officer will be considered as a very 
serious offence, rendering him liable to removal from office. C. O. Sup. Pol. L, P, No. 15 
of 1840. 

4019. Three prisoners convicted of murder by thuggee wore sentenced to suffer 
death ; four others, convicted of assisting in the murder by holding the feet of the murdered 
persons, to imprisonment in transportation for life ; and the remaining prisoners, as associates 
and accomplices, to imprisonment for life in banishment. N. A. B. yoh 3, page 1. 
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OF OFFENCES AGAINST THE PERSON. 
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SECTION VI. 

OP SUTTEE. 

4020. The practice of suttee, or of burning or burying alive the widows of Hindoos, 
is declared illegal, and punishable by the criminal courts. Reg. XVII. 1829, sect. 2. 

4021. All zumeendars, talookdars, or other proprietors of land, whether malguzaree or 
lakhiraj ; all sudder farmers and under-renters of land of every description ; all dependent 
talookdars ; all naibs and other local agents ; all native ofideers employed in the collection 
of the revenue and rents of lands on the part of government, or the court of wards ; and 
all munduls or other head men of villages ; are especially accountable for the immediate 
communication to the officers of the nearest police station of any intended sacrifice of 
the nature described in the foregoing section ; and any zumeondar, or other description of 
persons above noticed, to whom such responsibility is declared to attach, who is convicted of 
wilfully neglecting or delaying to furnish the information above required, is liable to be 
fined by the magistrate or joint-magistrate in any sum not exceeding 200 rupees, and in 
default of payment to be confined for any period of imprisonment not exceeding 6 months, 
Reg. XVIL 1829, sect. 3, cl. 1. 

4022. Police officers are to report to the magistrate any omission, or unnecessary 
delay, on the part of the persons above noticed, in furnishing the promptest information 
regarding any such intended sacrifice. C, 0. No. 43 of vol. 2. 

4023. Immediately on receiving intelligence that the sacrifice, declared illegal by this 
regulation, is likely to occur, the police darogah is either to repair in person to the spot, or 
to depute his mohurir or jemadar, accompanied by one or more burkundazes of the Hindoo 
religion ; and it is the duty of the police officers to announce to the persons assembled for 
the performance of the ceremony that it is illegal, and to endeavour to prevail on them to 
disperse ; explaining to them that, in the event of their persisting in it, they will involve 
themselves in a crime, and become subject to punishment by the criminal courts. Should 
the parties assembled proceed, in defiance of these remonstrances, to carry the ceremony into 
effect, it is the duty of the police officers to use all lawful means in their power to prevent 
the sacrifice from taking place, and to apprehend the principal persons aiding and abetting 
in the performance of it ; and in the event of the police officers being unable to apprehend 
them, they are to endeavour to ascertain their names and places of abode, and are imme- 
diately to communicate the whole of the particulars to the magistrate for his orders. 
Reg. XVIL 1829, sect. 3, cl. 2. 

4024. When the darogah deputes his mohurir or jemadar to proceed to the spot, he 
is immediately to report to the magistrate the cause which has prevented his going in person; 
and in any instance in which the sacrifice has commenced, or has been completed, prior to 
the arrival of the police, a minute report of the circumstances which have operated to pre- 
vent their early arrival must be submitted to the magistrate. In giving effect to the above 
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provisions, the police officers are directed to employ every means of dissuasion and remon- 
strance, to endeavour to associate with themselves any respectable Hindoos in persuading 
the parties concerned to desist from the sacrifice, and to use all patience and forbearance in 
the exercise of the duty prescribed. C. O. No. 43 of vol 2. 

4025. Should intelligence of a sacrifice declared illegal by this regulation not reach 
the police officers until after it has actually taken place, or should the sacrifice have been 
carried into effect before their arrival at the spot, they are nevertheless to institute a full 
enquiry into the circumstances of the case in like manner as on all other occasionsi of 
unnatural death, and to report them for the information and orders of the magistrate to 
whom they are subordinate. Reg. XVII. 1829, sect. 3, cl. 3. 

4026. Police officers arriving at the spot after the completion of the suttee, are not 
authorized to take parties into custody before instituting enquiries to ascertain who have 
aided in the performance of the sacrifice ; they should merely make the enquiry and report 
the result to the magistrate, as directed above. Const. No. 598. 

4027. Police officers are to use all care and discretion in giving effect to these orders ; 
and are in each case to be held bound to show that every means of mildness was resorted to, 
before recourse was had to any exercise of authority. They are in no case to use any duress 
towards any persons apprehended under these rules ; but are to treat them with every 
indulgence, and in sending them to the magistrate arc to allow them every facility not 
inconsistent with their safe custody.(a) But these instructions are not to be understood as 
prohibiting the use of force in the event of an attempt to persist in performing the ceremony 
after due warning. C. O. No. 43 of vol. 2. Const. No. 749. 

4028. On the receipt of the reports required to bo made by the police darogahs, under 
tlie foregoing provisions, the magistrate of the jurisdiction, in which the sacrifice has taken 
place, is to enquire into the circumstances of the case, and is to adopt the necessary measures 
for bringing the parties concerned in promoting it to trial before the sessions court. 
Reg. XVII. 1829, sect. 4, cl. 1. 

4029. All persons convicted of aiding and abetting in the sacrifice of a Hindoo widow 
by burning or burying her alive, whether the sacrifice be voluntary on her part or not, are 
to be deemed guilty of culpable homicide, and are liable to punishment by fine, or by impri- 
sonment, or by both fine and imprisonment, at the discretion of the sessions court, according 
to the nature and circumstances of the case and the degree of guilt established against the 
offender; nor is it to be held to bo any plea of justification, that he or she was desired by 
the party sacrificed to assist in putting her to death. Reg. XVII. 1829, sect 4, cl. 2. 

4030. As the crime of aiding and abetting in a suttee is expressly declared by the 
above provision to be culpable homicide, conviction of which latter offence includes liability 

(a) The rules of this circular were drawn up at the desire of the governor general in order to allay, as much as possi- 
ble, the popular agitation, which the suppression of suttees was expected to arouse, when it was felt that ** great allowance 
should be made for the feelings and prejudices of the people/* It v^ould seem therefore unnecessary now to act upon these 
rules very strictly, as there appears no reason why suttee should not be treated at present as any other case of culpable 
honucide. 

9 R 
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OF OFFSKCES AGAINST THE PERSON. 
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to labor, the same penalty is awardablo in the former case also. [This supersedes Const. 
No. 1125.] C. O. No. 70 of vol. 3. 

4031. Persons committed to take their trial before the sessions court, for the offence 
above mentioned, are to be admitted to bail or not at the discretion of the magistrate, 
subject to the general rules in force in regard to the admission of bail. Reg. XVIL 1829, 
sect. 4, cl. 3. 

4032. With the exception of aggravated cases, in which recourse has been had to 
stupefaction or violence, the magistrate is enjoined to abstain from using irons, handcuffs, 
or other unnecessary duress towards any persons apprehended under these rules ; and, in 
any case deemed not bailable, the prisoners are invariably to be confined in the civil jail, and 
never in the criminal jail.(*a ) C. O. No. 43 of vol. 2. 

4033. Nothing contained in this regulation is to be construed to preclude the nizamut 
adawlut from passing sentence of death on persons convicted of using violence or compulsion, 
or of having assisted in burning or burying alive a Hindoo widow, while laboring under a 
state of intoxication or stupefaction, or other cause impeding the exercise of lier free-will, 
when, from the aggravated nature of the offence proved against the prisoner, the court may 
SCO no circumstances to render him or her a proper object of mercy. Reg. XVIL 1829, 
sect. 5. 

4034. Three prisoners convicted of aiding and abetting in a suttee were sentenced, two 
as the relations of the widow to imprisonment for one year, and the third for 6 months. ) 
N. A. R. vol. 4, page 308. In a case of voluntary suttee, the father of the woman was 
sentenced to imprisonment for 7 years, four of the principal aiders and abettors for 5 years, 
and the others for one year. Two of the prisoners were released on appeal by the siidder 
court ‘‘ in the absence of direct evidence of any active participation.” Reports TV, P, 1854, 
part 1, page 357. Another person subsequently con\ic*tcd as an accomplice in the same suttee 
was sentenced to two years’ imprisonment and fine in lieu of labor. Reports W, P, 1854, 
part 2, page 433. 


(rt) See preceding note. 

{fj) The above* noted are the only casc^ reported siaco the enBCtment of Reg. XVII. 1829. In the reports of illegal 
suttees, for which tiie aiders aud abettors were brought to trial previously, the sentence was never more severe than impri- 
honraent for 3 years ; N. A. R. vol. 2, pages 179, 274, 279, 28.3, 286, 320, SOI, and 302 ; and vol. 3, page 229: except 
^\hc^e force was used to the widow to compel the sacrifice, in which case the sentence was for imprisonment for 6 years ; 

A. R. vol. 2, page 91 ; and vol. 3, page 31 : and in a case whore the prisoner was sentenced to 7 years’ imprisonmept 
for assisting hU daughter to l^um herself with the corpse of her brother ; N . A. R. vol. 2, page 246. 
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CHAPTER IV. 

OF THEFT OF THE PERSON. 

SECTION L 

OF PERSONS MISSING. 

4035. Where the prisoner was convicted of wilful murder on his own confession, and 
pointed out a corpse as that of tlio murdered person which was, however, in such a state of 
decomposition that it could not be recognized, it was held that absence of proof as to the 
identity of the body was not sufficient to bar a capital sentence, and he was sentenced 
to death; N. A. R. ooL 2, page 104: — so, where no body was found, but the prisoner 
confessed to the murder, and there were marks of blood, and of the rolling or struggling 
of a body on the spot pointed out by the prisoner as that on which he killed the deceased, 
he was sentenced capitally; N A. IL vol, 2, page 257. So, where the murder was clearly 
established against the prisoners, they were sentenced to death, althougli tlie body of the 
deceased was never found; N. A. R, voh 3, page 175. But it has been held more 
frequently that a revocable sentence should bo passed when, although tlie fact of tlie murder 
was fully proved, the body could not be found ; and the prisoners were accordingly senten- 
ced to imprisonment for life ; N. A, R. vol. 3, page 339; vol. 4, pftges 91, 140, 148, and 
319. Where the sentence would have been imprisonment for life if the body had been 
found, its absence was not admitted in mitigation; N. A. R, vol. 4, pages 138, and 145. 
And sentence of imprisonment for life has been passed, where the actual doath of tlie person 
supposed to be murdered was uncertain, no body being found, and the prisoners were 
sentenced only for the intent to kill; N. A. R. vol. 1 page My and vol. 3, pageZ^2 : — 
so, where there was no proof of the murder except that the prisoner confessed to having 
witnessed it, and to having some of the money plundered from the deceased, and the body 
could not be found ; N. A. R. vol. 3, page 43 : — so, where the prisoner was an accomplice 
in a river dacoity, and the missing person was presumed to have been drowned in endea- 
vouring to escape from the robbers ; N, A. R. vol. 1, page 204 : — so, where the prisoners 
were convicted of embezzling goods in a fraudulent transaction, and there were strong 
grounds for presuming that they had made aw’ay witli the owner and two other persons 
who were missing; N. A. R. vol 1, page 324. — Where the murder was not proved, but 
the prisoners were convicted of severely maltreating a person since missing and of seizing 
his muth and property, they were sentenced to imprisonment for 14 and 7 years respectively 5 
JV. A. R. vol. 1 9 page 121. — When the prisoners have been convicted on violent presump 
tion of having made away with persons, of whom nothing had been heard since they 
were seen in the prisoner’s company, it has been usual to pass sentence of imprisonment 
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until the missing person be produced, or it be proved that he died by means not implicating 
the prisoner ; N. A. JR. ml. 1, pages 226, 305 ; vol. 2, pages 46, 84 ; vol. 4, pages 47 
and 327 ; — so, in a similar case, where the finding a scull, recognized as that of the mis- 
sing boy by a peculiarity in the jaw-bone, was held not to be sufficient proof of identity to 
prove the actual murder, and consequently to warrant a capital sentence ; N. A. JR. vol. 3, 
page 122 ; — and where the presumptive evidence was very strong that the prisoner had 
murdered the missing girl, he was sentenced to imprisonment for life with the express 
proviso that the sentence would be altered if the missing girl were found, or her death 
but the practicn accounted for to the exculpation of the prisoner; N. A. R, vol 4, pane 136: — but in 

of conditional sen- •ri . 

tences has been later cases it has been held objectionable to pass such conditional sentence, as it tended to 
objectionable. throw a doubt on the evidence on which the sentence was grounded ; and the prisoners 
were therefore sentenced at once to such terms of imprisonment as appeared suited to their 
respective degrees of guilt; N. A. R. vol 5, pages 21, 147. [A conditional sentence of this 
nature is said to bo objectionable when there is no presumption that the missing person 
has been murdered ; see para. 4048 ; but a conditional sentence of definite duration has 


sometimes been passed, when there was no presumption of murder, with a view to encourage 
the production of tho missing person; see para. 4049.] Where the prisoners were 
convicted of beating a person since missing, but the injury inflicted was not deemed 
by the court sufficient to causf death, they were sentenced to imprisonment for one year ; 
rase of acquittal N. A. R. vol 2, pane SOS. The fact that the missing persons had embarked with their 
property in the prisoners’ boat, and had not been heard of since last seen in their company, 
was not considered evidence sufficient to warrant a sentence of conditional imprisonment as 
above, although tho prisoners could bring no evidence to substantiate their assertion that 
the missing persons left tlieir boat at a particular place of their own accord ; and they were 
acquitted ; N. A, R, vol 2, page 336. 
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4036. If any person amenable to the jurisdiction of tho zillah and city courts is con- 
victed before a magistrate, or joint magistrate, of the offence of enticing and taking 
away, or causing to be enticed and taken away, a married woman living under the pro- 
tection of her husband, or of any person having the care of her in his behalf ; or of entic- 
ing and taking away, or causing to be enticed and taken away, an unmarried female under 
the ago of maturity, viz. fifteen years, and living with her parents or other legal guardians, 
or any persons acting in their behalf; for the purpose of rendering such married woman, 
or unmarried female minor, a prostitute or concubine, or otherwise disposing of her in an 
unlawful manner, without the consent of tho husband, parent, or other guardian, of the 
woman or minor thus disposed of; tho person so convicted is liable to a sentence of fine 
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and imprisonment, to such extent as may appear adequate to the circumstances of the case, 
and does not exceed the powers vested in the magistrates by sect 19, Reg. IX. 1807, viz. 
imprisonment for 6 months, and a fine not exceeding 200 rupees, commutable if not paid to 
a further period of imprisonment not exceeding 6 months. If in any instance the oftendcr 

^ * 1 1 • 1 • 1 • 1 1 r 1 and by order of 

appears to merit a more severe punishment, lie is to be committed for trial before the sessions judpo. 

court ; and the provisions of sect 6, Reg. XVII. 1817* are applicable to all such commit- * 
ments [?. e. the futwa of the law officer, before whom the trial is held, is to declare only 
whether the prisoner is legally convicted, or if not whether there is strong ground of pre- 
sumption, arising from his free confession, or from credible testimony, or from circum- 
stantial evidence, that lie is guilty of tlie crime charged against him : and if the futwa so 
given declares the prisoner legally convicted, or that there is strong presumption of liis 
guilt, and the session judge before whom the trial is licld concurs in the conviction of the 
prisoner or in the presumption of his guilt, so as to render him a proper object of punish- 
ment, and tho circumstances of the case do not appear to call for a more severe punishment 
than wlial tho sessions courts are authorized to adjudge under cl. 7, sect. 2, Reg. LIII. 

1803,* the judge is to sentence the prisoner to suller such punishment as is adequate to liis "^v.para. I3ii. 
guilt and tho nature of the offence, not exceeding corporal punishment and imprisonment 
with hard labor for the term of 7 years]. Jlcg. VII. 1819, sect. 2. 

4037. The above provisions do not apply to cases of forcible abduction ; and as such This docs not 
an offence is not one wliich the judge is specifically empowered by the regulations to 

jmnish, the trial must, if conducted with tlie aid of a jury, bo referred to the sudder court 
under cl. 1, sect. 4, Reg. VI. 1832. Reports IV. P. 1853, part 2, page 1219. 

4038. Assistants \vith special powers are competent to dispose of such cases. C. O. *“®^‘** 

No. 7 of vol. 4. 


4039. A suit for the recovery of damages in a civil court can be legally sustained 
against a party, wlio lias already been punished for abduction by a sentence of a criminal 
court. Const. No. 1251. 


Sentence under 
tho above rulo does 
not bar n cjvil buit 
tor daniageh. 


4040. A jirisoner convicted (before tho enactment of the above regulation) of the 
forcible abduction of a girl, aged 10, was sentenced to imprisonment for one year, and at 
tho expiration of that jieriod to be further imprisoned until he should produce the missing 
girl, or account satisfactoi*ily for her non-appearance. In tliis case the prisoner had married 
the elder sister, and on her death wished to take the younger for his wife ; and on the 
mother’s refusal to consent committed tho outrage for which he was tried. N. A. R. vol. 1, 
page 332. 

4041. A woman was convicted of inveigling the daughter of the prosecutor from his 
house with jewels, to accomplish which object she and the daughter administered deleterious 
drugs to the prosecutor and his family: the woman was sentenced to 7, and the daughter 
to 5 years’ imprisonment : and two men who aided and abetted in the inveigling were 
sentenced, one to 30 stripes and 5 years,’ and the other to 20 stripes and 3 years* imprison- 
ment. N. A. £. vol. 4, page 84. 

9 s 
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SECTION III. 

OF CIIILD-STEALING. 

4042. If, on a complaint of female child-stealing, it appears that the circumstances 
of the case clearly bring it within the intent and meaning of sect. 2, Regulation VII. 
1819*, it is to be taken up under it, the charge against the accused being so framed as to cor- 
respond with the exact words of the section. On conviction the magistrate is eitlier to 
proceed to dispose of the case himself by passing sentence upon the defender within tlie 
limit of sect, 19, Reg. IX. 1807; or, if that sentence appear to him inadequate, by commit- 
ting the case to the session judge, in order that he may dispose of it, under the provisions of 
sect. 6, Reg. XVIL 1817. C. O. No. 81 of vol. 4. W. P. 

4043. Child-stealing is not an offence which magistrates can try under Reg. XII. 
1818. The offenders must invariably be committed to the sessions. This has been ruled by 
both courts in correspondence which passed between tliem in 1847. Letter of N. A. to 
Judge of Jessore, No. 210, February 20, 1852. Reports L. P, 1852, part 2, page 77. The 
offence of child-stealing is quite distinct from that of theft or robbery, and it is not punish- 
able under the laws which apjdy to the latter. Reports W. P, 1853, part 2, page 1238. 

4044. Where the girl, of the theft of whom the prisoner was accused, M'as 14 years’ 
of age, and it was proved that she had gone willingly with the prisoner and remained with 
licr without constraint, it was held that the charge of child-stealing could not be sustained. 
Reports W. P. 1854, part 1, page 826. 

4045. Where the cliild, of the theft of whom the prisoners have been accused, was not 
under ten years of age, it has been held that they could not bo convicted of child-stealing. 
The Mahoinedan and the English law both rule that boys and girls of that age are compe- 
tent to exercise their own will; and cannot therefore be compelled to accompany otlier 
persons. The prisoners may however be charged with theft of the ornaments which the 
children may wear at the time ; or with abduction.(«^ But as the charge of theft will not 
lie, so neither can a person be charged with the criminal receipt of tho child under such cir- 
cumstances. Reports W. P. 1854, part 1, page 826 ; and 1855, part 1, pages 491, 675, 777, 
809, 885. 

4046. On a charge of stealing and selling a child, there can be a conviction for 
carrying away and selling it. N. A. R. vol. 6, page 322. But not for inveigling and 
enticing a child from his home for illegal purposes. Reports fT. P. 1855, part 1, jiage 697. 

4047. Child stealing is not an offence which session judges are specifically empowered 
by the regulations to punish ; and therefore, when the case is tried with the assistance of a 

(a) But a charge of abduction cannot be laid under sect. 2, Reg. VII. 1819 if the child has been forcibly carried off. 
Reports W, P, 1853, part 2, page 1219. 
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jury, it must be referred to the sadder court, under cl. 1, sect 4, Reg. VI. 1832. Reports 
fV. P. 1852, page 1130. 


4048. Two prisoners convicted of secretly getting possession of a girl, 8 years of age, 
and afterwards from fear of discovery deserting her in such a manner as to cause her 
death ; there being also a strong presumption tliat she had been murdered, and that they 
were concerned in it ; were sentenced to imprisonment for life ; N, A, R, voL 2, page 389. 
Seven prisoners were convicted of stealing and selling a child, who was never recovered ; 
and two of them of a second offence of the same nature, in which case however the child 
was recovered : in the first case, there being no sufficient ground for supposing that the 
child had been murdered, the court preferred a definite to an indefinite period of imprison- 
ment, as suggested by the law officers (until the girl should be restored), and sentenced 
the prisoners to imprisonment for 7 years : in the second case, the two prisoners previously 
convicted were sentenced to 2 years^ additional imprisonment, and a third as an accomplice 
for the single offence to imprisonment for 2 years : there were grounds for believing that 
all the prisoners convicted in the first case had for some time made a trade of stealing and 
selling female children; iV. A, R. vol 2, page 66. A woman convicted in two cases of 
child-stealing was sentenced by the session judge to imprisonment for 4 years ; but the 
nizamut adawlut called for the proceedings and enhanced the term of imprisonment to 10 
years ; N. A. R. vol 5, page 57 : — so, where two prisoners were convicted of enticing away 
a boy and selling him into slavery, and the session judge sentenced them to imprisonment 
for one year in addition to the confinement which they had already undergone, the court 
called for the case, and sentenced them to imprisonment for 7 years ; N A, R, vol 5, page 30. 
A prisoner convicted of administering poisonous [or intoxicating] drugs to a whole 
family with a view to carry off one of the children, aged 11 years, whil# they were in a 
state of insensibility, was sentenced to imprisonment for 7 years; N, A, R. vol 3, page 21. 
A prisoner convicted of having kidnaj^ped a girl 8 years of age, and of offering to sell her, 
was sentenced to 30 stripes and iinprisomuent for 7 years ; and another, convicted of 
concealing his knowledge of the kidnapj)ing and of aiding in the intended sale, to impri- 
sonment for 2 years ; N A. R, vol 337. 


Precedents of 
cases : attended 
with death ; 


with selling the 
children ; 


with administering 
deleterious drugs. 


Privity. 


4049. A prisoner, convicted of carrying away and selling a girl 5 years of age, was Conditional sen 
sentenced to 4 years’ imprisonment, and a further period of 3 years, unless she should fo?adefiu^penor 
furnish information which might lead to the discovery of the missing child ; N, A, R, vol 2, 

page 308 : — and it was held to be within the competence of a session judge to pass such 
conditional sentence, where the whole term of imprisonment does not exceed the period of 
7 years; N. A, it vol 2, page 447. Reports L. P, 1855, part 1, page 175. 

4050. In a case of forcible abduction of a girl by a relation with the purpose of giving 
her away in marriage without the consent of her guardian, the prisoner was sentenced to 
imprisonment for 18 months and fine of 50 rupees in lieu of labor. Reports L» P. 1852, 
part 2 i page 77. 


4051. Four prisoners convicted of aiding and abetting in the illegal detention of five Attempt to seii 
girls, between 15 and 18 years of age, with intent to dispose of them in an unlawful iMises of prostitution. 
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manner,— though it does not appear by what means they fell into the power of the prison* 
ers, who carried them about the country in a boat and endeavoui’ed to sell them for the 
purposes of prostitution, — were sentenced to imprisonment for 5 years. N. A. R voL 6, 
poffe 4. 


Case of child- 4052. An inhabitant of Lahore carried away a child without the knowledge of his 

stealing in a fo- -n. • . i • • • l* i. v 

reign territory, and naronts, inhabitants of the same state, and settled in the British territories, in wnicn ne 

bringing him into t ’ , , / , . , , . tt u i. t. 

the British pro- was accused by the parents and proved to have committed the crime, lield, that though 
^^*'^^*** the prisoner could not be tried in our courts for the child-stealing, as tlie act was com- 

mitted in a foreign territory, yet he might bo committed on the minor charge of retaining 
in his possession a child knowing him to have been stolen. Const. No. 1043. 


SECTION IV. 


OF SLAVERY. 


The importation 
of '^Invcs IS a penal 
olTeiuu* , 


4053. The importation of slaves wlietlier by land or by sea into the places immedi- 
ately dependent on the presidency of Fort William, is strictly proliibited ; and any person 
infringing this prohibition is liable to be prosecuted and punished for the offonco by the 
courts of criminal judicature. Reg. X. 1811, sect. 2. 


puiii<ihab1c 

iTiipriboniuent 

iitii. 


4054. Any person, who is convicted of the offence of importing slaves into the British 
territories, is to W sentenced to imprisonment for the })crio(l of G months, and to pay a fine 
to government, according to his circumstances in life, not exceeding however the sum of 
200 rupees, cornmutable, if not duly discharged, to imprisonment for the further period of 
6 months on the expiration of the former part of tlie sentence. Reg. X. 1811, sect. 3. 


Disposal of per- 4055. Pcrsons imported as slaves into the British territories are liable to bo discharged, 
souh ho uupurted ^ ... , , 

as sitt\t3s. or sent back to their friends and connections in the country from which they have been 

imported, according as it appears most advisable to the magistrate by whom the decision 
on the case is passed. Reg. X. 1811, sect. 4. 


The above prnsi- 
sioiis an ai»plu‘a- 
ble only to import 
ed slaves. 


405fi. Tlie above provisions arc applicable only to the importation of* slaves for the 
purpose of being sold, given away, or otherwise disposed of ; and cannot be applied to the 
sale of slaves not imported into the British territories. C. O. No. 141 of vol. 1. Const. 
No. 99. 


ported int^a Bri’ 4057. All slaves wlio subsequently to the enactment of the above provisions have been 
tish provinco^ from or may hereafter be removed by sea or land for purposes of traffic from any country, 

any British or fo- , . -r* • i 

reign province, are territory, OF province, British or foreign, into any province now dependent, or that may 
become hereafter dependent on the presidency of Fort William, subsequently to the date on 
which it lias or may become so dependent ; or who have been or may be so removed from 
one province that now is or may hereafter become dependent, subsequently to the dates oA 
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which they respectively have or may become dependent ; are hereby declared free.('a) 
Reg. III. 1832, sect. 2, cl. 1. 

4058. All persons concerned in the sale or purcliase as a slave of any man, woman, 
or child so removed, knowing him or her to have been so removed, on conviction 
thereof before a magistrate, are liable to be sentenced to imprisonment for the period of (J 
months, and to pay a fine to government according to their circumstances in life not exceed- 
ing the sum of 200 rupees, commutable, if not duly discharged, to imprisonment for iho 
further period of 6 months on the expiration of the former part of the sentence. Reg. HI- 
1832, sect. 2, cl. 2. 

4059. Rog. III. 1832 docs not prohibit the transfer of slaves for money, or other 
consideration, between persons residing within the British territories ; it merely prohibits the 
removal of them for the purpose of traffic from one territory, British or foreign, to any 
other ten’itory dependent on tliis presidency : consequently tlioso slaves only aro entitled, 
under its provisions, to their liberty, wlio have been so remov^od subsequently to the enact- 
ment of Reg. X. 1811. Const. No. 955. 

4060. The selling of free-horn persons is prohibited by tlie Mahometlan law ; and 
persons convicted thereof are liable to discretionary punishment. JM. A. R. vol. 6, page 4. 
And according to a futwa of the kazi-ul-kuzat, dated September 8, 1853, it appears that 
ill such cases tlio law makes no distinction between the seller and the purchaser. Hotli are 
e(]ually punishable. It seems that a parent is not punishable, wlio sells his child during a 
time of famine in order to preserve his own life, unless it be sold for the ])urposes of prosti- 
tution. Sec also Reports L. 1\ 1853, part 1, page 630. 

4061. When certain prisoners were committed for selling and purchasing a woman, 
on the prosecution of government, it was held that the woman alone could legally appear as 
prosecutor against the accused; and that the accused must bo discharged, without reference 
to the merits of the case, because there was not on the record any complaint in writing on the 
jiart of the woman. Held also, that, as the offence is only a misdemeanour, it was not 
competent to the police officers to take cognizance of it. Reports JF. P, 1855, part 2, 
page 560. 

4062. No public officer is in execution of any decree or order of court, or for the 
enforcement of any demand of rent or revenue, to sell or cause to be sold any person, or 
the right to the compulsory labor or services of any person, on the ground that such person 
is in a state of slavery. Act V. 1843, sect 1. 

(a) The preamble thus explains the reasons for this enactment “Whereas in consequence of the extension of the 
possessions held under the presidency of Fort W'illiam, subsequent to the enactment of Reg, X. 1811, prohibiting the impor- 
tation of slaves from foreign countries, a doubt has arisen whether the provisions of that regulation can be held to apply to 
cases of slaves removed from any part of the British possessions acquired subsequently to the passing of that regulation into 
any part of those then held under the said presidency : with a view to the removal of any such doubt, and also with a view 
to the entire prohibition of the removal of slaves for purposes of traffic from one part of the BHtish territories to another, tbo 
following rules are enacted, 

9 T 


Persons concern - 
Pd m the sale or 
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so removed, aro 
punishablo by fiao 
and imprisonment. 
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The riKiit to 4063. No rights arising out of an alleged property in the person and services of 
eafurred‘’bV"tho another as R slavo nrc to be enforced .by any civil or criminal court or magistrate within 
the territories of the East India Company. Act V. 184.3, sect 2. 

ihenshttopro- 4064. No person wlio has acquired property by his own industry, or by the exercise 
Hm? ’thou’sb the of any art, calling, or profession, or by inheritance, assignment, gift, or bequest, is to bo 
whoiTit dispossessed of such property or itrovented from taking possession thereof on tiie ground that 
riifo”'”'* " such person or that the person from whom the property has been derived was a slave. 
Act V. 1S43, sect 3. 

What IS a priiiii 4063. Any act which would be a penal offence if done to a free man is equally an 

r fTcnco if dono to ft _ /• i • i • • i 

iri'o person, IS 0 ( 111 - ofience if dono to any person on the pretext ot his being in a condition of slavery. Act V. 

nlly so it done to a 

slave, 184»3j sect. 4. 

sale of ft sla\o 4006. Under this section it was ruled, that an attonijit to sell a slave by one not her 
”imaisi!‘ owiier, is a punishable offence. Rejiorts P. 1852, part 2, page 281. 

Ohio 


SECTION V. 

OF E^ITCRANTS AND CRIMPING. 


oi 40G7. Any person who by force or fraud, unlawfully detains in any place or decoys 
to any place any native of India, with intent to force or prevail upon liiiu to enter into any 
ht'rvice, or contract for service, to be performed out of the territories under the govcrnuieiit 
of tlie East India Company, into which he was not minded to enter without siicli force or 
Iraud, or who, by means of false imprisonment, intoxication, intimidation, force, or fraud, 
causes any native of India to enter into any such service or contract for service*, or who 
attempts, by force, or fraud, or by any false ])r(nnise, pretence, or rcprcseiilatioii, to cause any 
native of India to depart either by land or water from the territories under tlie government 
of the East India Company, is a crimp, and guilty of crimping, within the meaning of this 
Act. Act XXIV. 1852, sect. 1. 


4068. The departure of any person out of the territories under the government ol 
the East India Company, by land or water, is emigration from the said territories ^^ithin the 
meaning of Act XIV. 1839, and of this Act. Act XXIV^ 1852, sect, 2. 


Koof^i’nce to con- 
tract for labor in a 
torciirn settiumont 
on tho main land 
ot India. 


4069. After tho passing of this Act no person shall be liable to the penalties of Act 
XIV. 1839, for making, in good faith, any contract with any native of India, for labor to be 
performed in any foreign settlement on the main-land of India, or for knowingly abetting or 


((/) Thi«( provision «upergedp9 Const. No. 887, which declares that a magistrate has no authority to interfere to deliver 
to the petitioner n child i\hom he alleges to be his absconded slave;— and •so, also, Const. No. 939 which directs, that, on the 
complaint of a party alleged to be a slave that he is detained by violence, the enquiry should in the first instance be entered 
into in tho criminal department, and, if violence be proved, redress should be afforded him, and the opposite party referred 
to a civil action to pro\o his claim. 
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aiding any native of India in emigrating from the said territories to any such foreign settle- 
ment. Provided that if any person shall make any contract with any native of India lor 
service or labor to bo performed by such native out of the territories under the government 
of the East India Company, or cause any native of India to depart from the territories under 
the government of the East India Company, or knowingly aid or abet such native of liidia 
in emigrating from tlie said territories to any such foreign settlement with intent that sucU 
native shall afterwards depart from India, sucli person shall be deemed to be a crimp and guilty 
of crimping within the meaning of this Act, and proof of the subsequent departure of such 
native from India, from any place out of the t(‘rritories under tlie government of the East 
India Company wdthin tlie period of six months from the time of the departure of such native 
from the said territories under the government oi the East India Comj)any, sliall be prima 
facie evidence of sucli intent. Act XXIV. IHjii, sect. 3. 

4070. Every crimp within the meaning of this Act is liable* to be imprisoned for a 
term not exceeding six calendar months, and to pay a fine not exceeding five hundred rujiecs. 
Act XXIV. 18o2, sect. 4. 

4071. Every person who shall, by means of intoxication, false imprisonment, or inti- 
midation, or by means of any falso promise, pretence, or representation, force or decoy any 
native of India out of the t(‘rritorics under the government of the East India Cmnjiany, or 
fraudulently cause any such native to depart from the said lcrritorie^, shall be liable to bi* 
iinprivSoned for a term not exceeding three }ears. Act XXIV. 1852, S(‘ct. 5. 

4072. In every case in whicli under tliis Act imprisonment may be awarded for any 
offence it shall be lawful for the court, wlio may award such imprisonment, to bentence tlu* 
offender to be ke])t to hard labor during the wliolci or such jieriod or [)eriods of sucli imju’i- 
sonment as to such court shall seem meet. Act XXIV. l8o2, beet. (i. 

4073. Every person who makes witli any native of India any contract of labor to be 
performed in any IJritibli or foreign colony without tlie territories ol the East Iiiclla 
Comjiany ; or who knowingly abets or aids any nati\e of India in emigrating from tlie 
said territories for the jinrjiosc of being employed a laborer; is liable, on conviction 
before a iiiagistratc or justice of the i)caee, to a fine not exceeding 200 rupees for every 
native so contracted with, aided, or abetted ; and, in default of payment oi sucli fine, to be 
imprisoned for a term not exceeding 3 months; — -or to be impiEoiied, or imprisoned and kejit 
to liard labor for a term not exceeding 3 months for every native so contraeted with, pro- 
vided that such imprisonment shall not in any cubC exceed b months for any one offenec- 
Act XIV. 1839, sect. 2. Act XXIV. 1852, sect. 7. 

4074. In every case in which any person shall commit an offence under section 2, 
Act XIV. 1839, as explained and amended by this Act, after liavingbcen previously con- 
victed, either before or after the passing of this Act, of an offence under that section, siu*h 
person shall be liable, upon conviction before a criminal court of competent jurisdiction, to 
be imprisoned, or imprisoned and kept to hard labor for any period not exceeding one year ; 
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and in every Indictment, information, or other proceeding for such an offence committed after 
such previous conviction, it shall be sufficient, after describing the offence, to state that the 
offender was at a certain time and place convicted of an offence under section 2, Act XIV. 
1839, without otherwise describing such previous offence or conviction; and a certificate of 
the previous conviction, purporting to be signed by the officer having the custody of such 
jirevious conviction, or by tho deputy or legally authorized assistant of such officer, shall, 
with proof' of tho identity of the person of the oflender, be sufficient prtmd facie evidence of 
the fiist conviction, without proof of tho signature or official character of tlie person appear- 
inir to have signed such certificate. Act XXIV. 1852, sect. 8. 

4075. The term magistrate” in Act XIV. 1839 shall extend to joint magistrates 
and persons lawfully exercising the powers of a magistrate. Act XXIV. 1852, sect. 9. 

407 6. Nothing in this Act contained is to bo taken to apply to any native seaman, 
^\ho of his own free-will contracts to navigate any vessel, or who embarks on board such 
vo'^sel ill pursuance of such contract ; or to any person wlio contracts to servo as a menial 
servant only, or who embarks as such menial servant. Act XIV. 1839, sect. 3. 

4077. Tho above Act does not apply to the emigration of laborers being native inhabi- 
tants of the territories under the government of the East India Company from the ports of 
Calcutta, Madras, or Bombay, to the Mauritius, St. Lucia, Grenada, Jamaica, British Guiana, 
oi* Trinidad ; but is in full force in all tho other ])orts of India, and in regard to emigrants 
from India proceeding to other places than those above named. Act XV. 1842, sect. 1. 
Act XXXI. 1855, sect. 2. Act XXI. 1844, sect. 1. 

4078. The duffadars employed by emigration agents are provided with a species of 
])urwana by them, addressed in English to the judges, magistrates, and collectors of the 
zillahs, but in the native languages to the darognhs of police, zumcendars and others, for 
the ])iirpose of securing them from interruption : as it is extremely })robablo that such ])ur- 
^^anas arc represented by these men to the ignorant people as official documents giving 
thorn some degree of authority in their proceedings, magistrates are required to be on the 
alert to detect and bring to punishment any duffudar or other person who, being in posses- 
sion of a document of this nature, may practise fraud, extortion, or oppression of any kind 
upon the people. They should also discourage the use of these papers or purwanas, and 
keep so strict an eye upon the movements of those who bear them, that they may be made 
aware of their producing no real advantage, but on the contrary exposing them to suspicion 
and distrust. C. O. Sup. Pol. L, P. No. 25 of 1843. 
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CHAPTER V. 

OF FIAL-I-SHANIA AND ZINA. 


SECTION L 
OP RAPE. 

40Y9. There is nothing in the regulations which prohibits a magistrate from taking 
cognizance of cases of rape in which no complaint is preferred ; but he should exercise this 
power with the utmost discretion and with due regard to the feelings of the injured party and 
her family. Const No. 670. 

4080. A charge of rape may be legally referred to police officers for investigation, or 
may be preferred directly at the thana. Const. Nos. 1174 and 1365. 

4081. A razeenamah is not admissible in a case of rape, as that offence is described 
inch 3, sect. 6, Reg. XVII. 1817 as a heinous crime: and if the woman, on whom the 
violence has been committed, and her husband refuse to prosecute, the government pleader 
should be appointed to conduct the prosecution. Const No. 403. N. A. R. vol. 3, 
page 127. 

4082. Where the only prosecutor was the ravished girl, who was an infant and 
whose examination was taken without oath, the nizamut adawlut held that the trial was 
informal, and returned the proceedings with instructions that the vakeel of government 
should be directed to stand forward as prosecutor. N. A. R. vol. 3, page 170. 

4083. In trials before the sessions courts for rape, the futwa of the law officer of the 
sessions court, before whom the trial is held, is to declare only whether the prisoner is 
legally convicted, or if not whether there be strong ground of presumption, arising from 
his free confession, or from credible testimony, or from circumstantial evidence, that he is 
guilty of the crime charged against him. Reg. XYII. 1817, sect. 6, cl. 1. 

4084. The above provision, which requires the law officer to declare only whether 
the prisoner is legally convicted, and to refrain from stating to what punishment the 
Mahomedau' law renders him liable, is not applicable to a case of rape attended with 
robbery. N. A. R. vol. 2, page 267. 

4085. If the prisoner is convicted, or presumed guilty, of the heinous crime of 
rape, the session judge is not to pass any sentence ; but is to refer the trial to the niza- 
mut adawlut, for the sentence of that court, under the general regulations in force. 
Beg. XVll. 1817, sect. 6, ch 3, 
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4086. It was held unnecessary, under the above provision, to refer a trial for rape to 
the nizamut adawlut, unless the session judge and his law officer be of opinion that the 
offence was actually consummated; or unless the judge consider, in the case of an 
attempt, that the punishment which he is authorized to inflict by cl. 7, sect 2, Reg. LIII. 
1803, rzz., imprisonment for 7 years and stripes, is insufficient N. A. R. vol. 2, page 182. 
But it seems that this ruling no longer holds ; for, in a lato case, the court quashed the 
conviction of a prisoner for an attempt at rape, and directed the judge to refer the trial in 
the regular course, on the ground that attempts to commit offences follow the course pre- 
scribed for the ofl*enccs themselves. Reports L. P. 1852, part 2, page 84. 

4087. Where the prisoner was seen in the act of committing a rape and seized in that 
situation, and the circuit judge referred the case under the idea that an attempt only had 
been established by the evidence, it was held that the completion of the offence was not 
necessary to a conviction. N. A. R. vol. 3, page 215. 

4088. It was held that the consent of a girl of the ago of eight years was immate- 
rial ; and the prisoner was sentenced, on a charge of illicit carnal knowledge of the 
prosecutor’s daughter,” (in consideration of his youth) to 15 stripes and imprisonment for 
6 months. N. A. R. vol. 2, page 452. When the girl was about 11 years of age, it was 
held that her consent was sufficient to bar conviction of rape. Reports W. P. 1854, part 1, 
2 ^ag 0 673. But in another case where the girl was the same age, it was held that the sim- 
ple fact of sexual intercourse having taken place is sufficient to establish that of accompany- 
ing violence. Reports fV. P. 1854, jiart 2, page 292. So, where the girl called herself 12 
years of age, but the session judge considered from her appearance that she was not more 
than 8 or 9. Reports JV, P, 1855, part 1, page 335. 

4089. When a man fraudulently induces the woman to admit his intercourse with her 
under the belief that he is her husband, the offence amounts to rai)e. Reports IF, P. 1856, 
2 )ai’t 1, page 575. 

4090. Where the prisoner is tried on a charge of rape, he cannot be convicted of 
adultery. N. A. R. vol. 6, page 140. Tliis supersedes a former precedent in which the 
contrary doctrine was held ; vol. 2, j^age 317. 

4091. Where the only evidence against the prisoner was that of the girl alleged to 
have been ravished, and she was too young to be sworn, the court directed his release. 
N. A. R. vol. 2, page 415. So, where the woman violated was deaf and dumb, and it was 
not possible to administer an oath to her ; the prisoner, though indicated by her as the 
person who ravished her, was acquitted for want of evidence, N. A. R. vol. 3, page 59. 
Rut where the evidence of the ravished girl, aged about nine years, and of another girl of 
the same age, was corroborated by that of the girl’s mother and of others as to the state of 
her clothes and body, the proof was held sufficient for conviction. N. A. R. vol. 2, 
page 292. The declaration of the woman, though made almost immediately after the occur- 
rence to her relations and afterwards taken down by the police officers, was held alone 
insufficient for conviction ; N. A. R. vol. 2, page 411 : and so, the evidence of the woman 
on oath corroborated by witnesses whose veracity was doubtful, was considered insufficient 
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to prove the violence, though it might substantiate a charge of adultery. N. A. R. vol. 4, 
page 35. 

4092. Where there was no evidence to prove the identity of the prisoners, but the 
statements of four children examined without oath, the court returned the proceedings 
with directions, that such of them as evinced a sense of the obligation of deposing truly 
should be sworn to the truth of their depositions. N. A. R. vol. 3, page 194. 

4093. When the prisoners were originally tried for highway robbery and acquitted ; 
but, though no charge of rape was preferred against them by the prosecutrix on that occa- 
sion, four of them acknowledged themselves and implicated a fifth prisoner, as concerned 
either as principals or accessaries in a rape on her person ; and they were all indicted 
on these confessions ; as no other evidence appeared against them, they were acquitted. 
N. A. R. vol. 3, page 325. 

4094. The usual sentence in cases of rape appears to have been imprisonment for 7 
years with the addition in some cases of stripes; N. A. R. voL 1, page 381 ; voL 3, pages 
72, and 127. So, where the girl was only nine or ten years of age; N. A, R. vol 1, page 
212 ; vol \pcig^ 215 ; vol 4, page 318 : but in a later case where the girl was of that age 
the prisoner was sentenced to 14 years’ imprisonment with labor and irons in banishment ; 
N. A. R. vol 6fpage 266. Where the girl was only seven years of age, the prisoner was 
sentenced to 30 stripes and imprisonment in banishment for iO years; N. A. R. vol 2 ^ page 
267. Where death was the consequence of the rape on a girl of ten years of age, the pri- 
soner was sentenced to imprisonment in banishment for 14 years; K A, J7. vol 4, page 73. 
Where the prisoner was convicted of rape and sentenced to imprisonment for 5 years, two 
boys who held the woman were sentenced to imprisonment for 6 months and a fine of 20 
rupees in lieu of labor ; iV. A. R. vol 5, page 140. A boy, thirteen or fourteen years of 
arre, convicted of rape, was sentenced in consideration of his youth to 3 years’ imprisonment; 
AT. A. R. vol 3, page 147. Where the prisoner was charged with the rape of a child under 
4 years of age, the court viewed it merely as an attempt, and sentenced him to imprison- 
ment for 5 years and stripes; N, A. R. vol 2^page 182: and so, where a boy only 10 years 
old was convicted by the futwa of rape on a girl only three years of age, the court sentenced 
him as for a misdemeanor to imprisonment for one year \ N. A. R. vol 3, page 87. 

4095. According to Mahomedan law, the consent or refusal of the woman does not 
alter the nature of the offence in cases of criminal intercourse ; and the same fixed penalty must 
be awarded whether the man has used violence, or has been engaged in an act of simple 
adultery. The term zina includes adultery, fornication, rape, and incest; audit is only 
necessary that the act should have been committed by a Mussulman married, sane, free, 
and of mature age, with a woman in wdiom the man has no right either by marriage or 
bondage : the punishment is barred by the existence of any doubt on the question of right, 
or by any conception in the mind of the accused that the woman was lawful to him, and by 
his alleging such idea as his excuse. From one definition of whoredom given by the 
two disciples, it would seem that the offence to be punishable must have been complct- 
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ed(«)5 but in the precedents above quoted the law officers appear to have abandoned this doc- 
trine, or to have compromised it by awarding tazeer in such cases. The evidence of women 
is inadmissible to establish the charge ; and the law is not satisfied with less than the positive 
testimony of four men, eye-witnesses to the fact, and of ascertained credit ; nor is the ap- 
parent probity of such witnesses sufficient, but their integrity must be ascertained by the 
magistrate both by open and secret purgation. If less than four competent witnesses bear 
evidence, they are liable to the punishment of slander, unless the accused subsequently 
confess ; and so, if one of the witnesses is afterwards found to have been incompetent, and 
if any witness retract his testimony, it is no longer valid. The confession requisite to 
establish the charge, in defect of evidence, must be made by a person of sound mind and 
mature ago four times, at four different sittings of the kazee ; who is directed to turn the 
party away without receiving the confession until the fourth time, and is anthorized to 
suggest a denial, or the mention of circumstances which may exculpate or absolve from the 
legal penalty. The person who has confessed may also at any time withdraw his confession ; 
even during the infliction of the punishment ; and if his sentence be founded upon it, he 
must be discharged. A confession, though repeated four times, made before any other person 
than the kazee, is insufficient fur conviction : nor can conviction be founded partly on 
confession, partly on evidence. The stated punishment in a case of zina, in which all the 
requisites above mentioned are fulfilled, is stoning to death ; but where the prisoner, although 
free, sane, and adult, is not a Mahomedan, or is unmarried, he (or she) is liable to a sentence 
of one hundred stripes, and (in the case of the man) to temporary banishment or impri- 
sonment at the discretion of the kazee. There are various other minor circumstances noted, 
which may prevent the conviction or the punishment ; but it is unnecessary here to give 
them in detail ; fhe more especially, as, under tho regulations, a conviction ensues without 
reference to and notwithstanding their existence.(h) 

(a) Hed. Trans, vol. 2, page 27. 

(b) Hed. Trans, book 7* Harington’s Analysis, vol. 1, page 266. 

Notb. 

In English law, an infant under the age of fourteen years is presumed by law unable to commit a rape; 
but he may be a principal in the second degree, as aiding and assisting, if it appear by the circumstanceB 
of the case that he had a mischievous intent. Nor is evidence admissible against him to show that in point 
of fact he has attained the full state of puberty, and was capable of committing the crime. A husband 
also cannot be guilty of a rape upon his wife ; but he may be guilty as a principal in assisting another 
person to commit a rape upon her ; and in such case the wife is a competent witness against her husband. 
It must be proved that the offence was committed against the will of the woman, which of course implies 
violence ; but it is no excuse that she yielded at last, if her consent was forced from her by fear of death 
or duress ; and so, it is rape if the connection took place when she was in a state of insensibility from 
liquor, having been made drunk by the prisoner, though the liquor was given only for the purpose of 
exciting her. Nor is it any excuse that she consented after the fact; or that she was a common strumpet, 
for she is still under the protection of the law, and may not be forced ; or that she consented at first, if 
the offence was afterwbrds committed by force or against her will ; or that she was a concubine to the 
ravisber, for a woman may forsake her unlawful course of life, and the law will not presume her incapable 
of amendment. All these circumstances, however, are material to be left to the jury in favor of the accused. 
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more especially in doubtful cases, and where the woman’s testimony is not corroborated by other evidence. 
It seems doubtful whether the carnal knowledge of a woman, under circumstances which induce her to 
suppose it is her husband, amounts to a rape ; and where the indictment has been for rape under such cir- 
cumstances, the prisoners have been convicted of an assault under a special statute, which enacts, that on 
the trial of any person for any felony, where the (;rime charged includes an assault against the person, tlu^ 
prisoner may be ac(iuitted of the felony and punished for the assault. To constitute the offence of rape 
there must be a penetration ; and any, the slightest, penetration will be sufficient; even where the hymen 
has not been ruptured ; “ but wliere that which is so very near to the entrance has not been ruptured, it is 
very difficult to come to the conclusion that there has been penetration so as to sustain a charge of rape.” 
But it is not necessary to prove emission; and where the circumstances are proved to have been such tliat 
no emission did or could take place, the offence is complete if the penetration is proved. The party ravish- 
ed, says Lord Hale, may give evidence upon oath, and is in law a c(»mpetent witness ; but the credibility of 
her testimony, and how far she is to be believed, must be left to the jury, and it is more or loss credible 
according to the circumstances of iact that concur in that testimony. For instance, if the witness be of 
good fame, if she presently discovered tin* offence, and made pursuit allcr tin* offimder ; showed circum- 
stances and signs of tin* in jury ; if the ])lace, in which the fact was done, was rmnote from people, inhabi- 
tants, or passengers ; if the offender lied for it; these and the like are concurring evidences to give greater 
probability to her testimony, when proved by others as well as herself. On the other hand, if she be of 
evil fame, and stand unsupported by the testimony of others ; if she concealed the injury for any consider- 
able time, after slie had an ojiportunity to complain; if the place, where the fact was alh'ged to have been 
eommilted were such that it was prol)able she might have been heard by others, and she made no outcry ; 
su(‘h circumstances carry a strong, but not a conclusive, presumption that her testimony is false. The 
defendant may give evidence of the woman’s notoriously bad character lor want of chastity or common 
fleoency ; or that she had before been coiuiceted with himself ; but he cannot give evidence of any other 
particular facts to impeacli lier chastity ; but if, on cross-examination, she deny having had intercourse 
with other m(*n than the prisoner, those men may be called to contradict her. So, what she herself said so 
recently after the fact as to preclude the possibility of her being practised on, has been holden to be admis- 
sible in evidence as a part of the transaction; but the particulars of her comjilaint ai’c not evidence, of the 
truth of her statement. A stricit (luutiou is given by Lord Hale with regard to the evident e for tin* prose- 
cution in cases of rapi;; “ an accusation easily to be made, and hard to be proved, and harder to bedefentl- 
ed by tin* party ac.ciised, though ever so innocent.” The iinlawlul and carnal knowledge and abuse of a 
girl under the age of ten years is felony ; and if the girl is above the. age of ten and undt*.r the age of twelve 
years, the offence is a misdemeanor; and in these cases it is immaterial whether the net was done with 
or without the consent of the female. The child herself, however tender her age, if capable of distin- 
guishing between right and wrong, may be exaiuiucd iu proof of the offence; but her declarations are 
inadmissible ; though the fact of her having corapluituMl of the injury, recently after its having been 
Tcoeived, is evidence in corroboration . — Roscoe and Archhold, 


SECTION IL 

OF ADULTERY, FORNICATION, AND INCEST. 

4096 In cases of adulterv, it is requisito for the conviction and punishment of a The ehuree m 
married woman, that she be prosecuted by her husband ; and no other person is to be 
deemed competent to prosecute, or to prefer the charge against her, in such cases • adultress ; 

Keg. XVII. 1817, sect 6, cl. 4. 

9 w 
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4097. Although the wording of the above provision does not specifically restrict the 
magistrate in cases of adultery from proceeding against the adulterer, when the husband 
of the adulteress does not come forward to prosecute, yet by the spirit of the enactment the 
restriction is equally applicable to such cases. So, neither can the session judge direct the 
commitment of a woman on a charge of adultery, unless the husband prefers such charge. 
Const. No. 670. N. A. R. vol. 2, page 421 ; and vol. 3, page 298. 

4098. Where the husband in his original petition of complaint to the magistrate 
charged tJie prisoner with having enticed and taken away his wife with certain ornaments 
and clothes, and with illegally detaining his wife and property, and prayed for redress 
under Keg. VII. 1819; and afterwards, on questions by the magistrate, was induced to 
prefer tlie higher charge of adultery, and to include the wife in tho accusation ; and the 
magistrate then committed the prisoners for trial on tho charge of adultery ; it was held 
that the proceedings of the magistrate were irregular and exceptionable, and that tlio com- 
mitment was under the above provisions illegal. N. A, R. vol. 3, ])age 177. 

4099. Where a prisoner, accused of the murder of his wife, pleaded in justification 
an improper intimacy between her and another man ; and the magistrate swearing him to 
the truth of the charge proceeded against the alleged paramour for adultery ; the nizamut 
adawlut held tliat the husband’s charge so delivered was sufficient, and that a charge by 
petition was unnecessary; as the object of Reg. VIL 1811 is merely to restrict the police 
officers from taking cognizance of such offences, and tliat object is not in any way defeated 
by the course pursued in tho present instance. Const. No. 1199. 

4100. On a charge of adultery it is a sufficient defence that the kazi performed 
the marriage ceremony, called w/Aa, between the prisoners, after having satisfied himself 
that the woman liad been divorced by her first liusband. Reports JK F. 1855, part 2, 
page 878. 

4101. As tlie crime of incest is of the nature of an offence against society and not of 
a private wrong, there is no reason why a person guilty of that offence should not be 
prosecuted on the part of government. The above provisions refer only to adultery, 
and leave all other kinds of zina, under which term incest is specifically included in 
the preamble of Reg. XVII. 1817, to be dealt with in the usual method. Const. 
No. 865. 

4102. A wife’s evidence may be taken against her paramour on a charge of adultery 
preferred against him by her husband. Reports L. P. 1855, part 1, page 232. 

4103. In trials before the sessions courts for adultery, or any other offence witliin the 

provisions of the Mahomedan law for cases of zina, and fial-i-shania, the futwa of the law 
officer, before whom the trial is held, is to declare only whether the prisoner is legally 
convicted, or if not whether there is strong ground of presumption, arising from his free con- 
fession, or from credible testimony, or from circumstantial evidence, that he is guilty of the 
crime charged against him. Reg, XVII, 1817, sect. 6, cl. 1. “ 
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4104. If the futwa so given declares the prisoner legally convicted, or that there is 
strong presumption of his guilt, and the session judge, before whom the trial is held, concurs 
in the conviction of the prisoner, or in the presumption of his guilt, so as to render him a 
proper object of punishment, and the circumstances of the case do not appear to call for a 
move severe punishment than what the sessions courts are authorized to adjudge under cl, 7, 
sect. 2, Reg. LIIL 1803*, the judge is to sentence the prisoner to suffer such punishment as 
is deemed adequate to his guilt and the nature of the offence, not exceeding corporal punish- 
ment and imprisonment with hard labor for the term of seven years. Keg. XVII. 1817, 
st'ct. 6, cl. 2. 

4105. A mere attempt to commit adultery is not punishable under these provisions. 
"I'lie prisoner effected an entry into the house of the prosecutrix at night, and proposed to 
<*ominit adultery with her: held that the magistrate should liave punished him for trespass. 
Rt‘])orts JF. 1\ 1854, part 1, page 651. 

HOG. Ry the Mahomedan criminal law, persons who harbour adulterers arc punish- 
able by acoobut.(/7) N. A. R. vol. 2, page 42. 

4107. A prisoner convicted of adultery was sentenced to imprisonment for one year 
\\ith labor. N. A R. vol. 2, page 317. A brother and sister convicted of incest were 
sentenced, the former to 3 years’, and the latter to 2 years’ ini))risonment nith labor redeein- 
al)le by fine. Reports i. P. 1852, ])art 1, page 51. 


SECTION III. 

OF SODOMY.(5) 

4108. As the regulations prescribe no specific punishment for the offence of sodomy, 
and as the futwa of the law officers upon conviction is usually one of discretionary punish- 
ment by tazeer, it must be considered as falling under the rule laid down in cl. 7, sect. 2, 


{a) This is taken from the marftinal note of the report ; but it would seem from the body of tho report tliat the law 
ofticers convicted the accused of “ connivance and shelterinj^ the adulterer and adulteress m their houses,” which implies a 
more active assistance then merely harbouring. The judge of circuit, however, before whom the case was tned, doubted 
whether this was a conviction of a punishable offence, aud made this question one of the points of reference ; and as all 
tiie prisoners were acquitted by the nixamut adowlut, there is nothing to show in what manner tho court viewed tho dictum 
given above. For the Mahomedan law regarding adultery', A-c., see para. 4095. 

(6) In English law, the evidence required to prove this offence is the same as in rape, and penetration alone is sufficient; 
hut it is not necessary to prove the offence to have been committed against the consent of the person upon whom it was per- 
petrated ; and both agent and patient (if consenting) are equally guilty. If it be committed on a boy under fourteen years 
ot age, it is felony in the agent only ; and the same, it should seem, as to a girl under twelve. 
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Reg. LIIL 1803. There is no necessity, therefore, for referring such trials to the nizamut 
adawlut, unless the session judge differs in opinion with his law officer as to the proof of the 
offence, or deems the punishment of stripes and imprisonment with hard labor for 7 years 
insufficient. Const. No. 353. 

4109. Where a judge passed sentence of imprisonment with labor but without irons 
for an attempt to commit sodomy, the court held tliat a person convicted of that crime sliould 
never be exempted from fetters. Reports L. P, 1853, part 1, page 758. 

4110. According to the doctrines of Aboo Yoosuf and Imam Mahomed, the crime of 
sodomy is classed by the Mahoinedan law with that of zina, and is punishable in the same 
milliner; but tliis opinion is rejected by Aboo lliineefah, wlio liolds tliat punishment can 
])(‘ awarded only by tazeer: and the two disciples aoree, that if tlie conditions on whicJi 
alone liudd can lie awarcled (for which see para. 4095) are not fulfilled, the offender if 
jiresimied guilty is liable to discretionary punishment. The above refers to sodomy com- 
mitted with a man or woman; if committed with a beast, it is admitted by all tliat hiicld 
is not ineiirred, and tliat the jmnishiiieiit is discretionary. TJie Jama SagUcrr directs tliat 
tJie jxsKilty inflicted in cases of sodomy si ouIJ be severe, and that the offender sliould be 
eon fined until lie declare his repentance. N. A. It. vol. 1, page 234; and lledaya trans- 
lation, vol. 2, Jiage 26. 

4111. A prisoner convicted of forcibly committing sodomy on a boy aged 6 or 7 years 

AN as sentoneed to 25 stripes and iiiiprisoimient for 10 year^ ; A, P, t'oL 2, yya/yc 238, 
Where violence was alleged by the boy, aged 10 years, and tlu‘ prisoner confessed to com- 
mitting the offence, but declared tliat it was done with the hoy’s consent, he was sentenced 
to 25 strijies, tuslieer, and iinjirisonment for 7 years; N. A, R, 1, 234. Where 

two jij’isoners were convicted on their own confession of sodoiny, and said that it was tlieir 
occujiation, and a tliird prisoner was convicted of having instigated and aided in the coniinis- 
sion of the oti'once, they were each sentenced to 30 stripes, tuslieer, and imprisonment for 
8 years; N, A, R, vol. 2, jiof/e 49, 
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OF ROBBERY, THEFT, AND RECEIVING STOLEN PROPERTY. 


SECTION 1. 

OF ROBBERY BY OPEN VIOLENCE. 


4112. Any person or persons who, in the day or in the night, go forth with any 
offensive weapon, or in a gang witli or without an offensive weapon, with the criminal 
intent of committing robbery ; and by force or intimidation rob, or attempt to rob, any 
person or persons on or near a highway ; or on a river, lake, or other water ; or in or near 
a city, town, or village ; or in any other place whatever ; or attack by open violence, and 
rob, or attempt to rob, any dwelling-house, or other house or building ; or any tent, boat, 
or other receptacle of persons or property in which there is any person or property at the 
time of such robbery, or of such attempt to rob ; arc to be deemed guilty of the crime of 
robbery by open violence (denominated in the Mahoniedan law sarika-i-kuhruy and more 
commonly shahkhuniy or dacoify) ; and on due conviction thereof whether by free and 
voluntary confession, or by the testimony of credible witnesses, or by strong circumstan- 
tial evidence, are to be adjudged to suffer such of the penalties declared in the next section, 
as may be applicable to the case, viz. according as the robbery may be with or without 
homicide, wounding, maiming, or other personal injuries ; or with or without other circum- 
stances of aggravation. Reg. LIIL 1803, sect. 3, cl. 1. 

4113. Instead of the expression person going forth with any offensive weapon,’^ the 
term armed persons” is used in Reg. III. 1825 ; and it was declared by Const. No. 399 
that clubs and sharpened bamboos should be considered as arms within the meaning of the 
regulation: that regulation was subsequently repealed by Reg. XVI. 1825, which notes 
more particularly any species of fire-arms, or spears, swords, clubs, or other weapons 
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but the clause from which tliis is quoted has also been repealed by Reg. I. 1831 : and it 
may therefore be held that clubs and sharpened bamboos fall within the meaning of the 
term “ ofiPensive weapon” used in the above definition. 
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4114. In a case of highway robbery by two persons unarmed (the presence of a third 
person, though stated in the confession of one of the prisoners, not being proved by the 
evidence on record) it was held that more than two persons are required to constitute a 
gang, so as to bring the case within the above definition. N. A. R. vol. 2, page 172. 


and in such case it 4115, Under the above definition a number of persons going out and committing 
that*^*they robbery, is sufficient to constitute the offence of gang robbery or dacoity, although they 
be armed , neither armed, nor guilty of any act of aggravation. Const. No. 750. 


but if unarmod, 4116. But in no case can a robbery committed by a single unarmed individual, fall 
thim one. within the definition of robbery by open violence. N. A. R. vol. 2, pages 23 and 53. 


Snatching from 4117. Snatching or forcibly taking property from the person without any previous 

the person ilopv not . •! i iii« 

conHtituto the ot- intimidation, personal injury, or violence, when the robber is unarmed, does not constitute 
tlie offence of highway robbery, or robbery by open violence. Const. No. 228. N. A. R. 
vol. 1, page 269 ; and vol. 2, page 153. Nor is it theft (under the MahomeJan law) if 
openly done. It may be a minor form of highway robbery, if committed on the Jiigli- 
way, or it may be one of the miscellaneous offences punishable by tazecr under that law* 
Reports L. P. 1853, part 2, page 143. 

in wh?cT’thefVbr 4118. Three persons broke open a granary, and were engaged in carrying out grain 

enme robbery by juid Other property, wlien they were discovered by certain police officers going their 
rounds: the robbers immediately took to flight, leaving their booty behind; but being closely 
pursued and overtaken, turned about, and attacked their pursuers. This was held to be 
dacoity. N. A. R. vol. 1, page 238. 

And whpro vio. 4119. Where a gang of more than three armed men entered a house without usinn- 
quont to the firbi violence, but Subsequently broke open the dour of one of the inner houses and carried off* a 
bell-metal pot, and afterwards severely beat the inmates in the attempt to rescue one of 
their number, they were convicted of dacoity ; and it was lield that, wherever the violence 
is simultaneous witli the entry in such cases, the crime falls witliiii the above definition. 
N. A. R. vol. 3, page 271, 

4120. Where a gang of twenty men armed with clubs secretly effected an entry into 
a house, and afterwards maltreated the inmates, it was held sufficient to constitute the crime 
of robbery by open violence as defined above. N. A. R. vol. 2, page 217. 

Police* 4121. ]\Iagistrates are not only to communicate freely with the superintendent of 

pollcc, either iirivately or publicly, on the subject of ^ang-robbery ; but they are also 
“^iUent required, iiuuiediately on the receipt of intelligence that a dacoity has occurred attended 

of” murder, torture, wounding, or other aggravating circumstances, to submit for his 

"woTt^rnnurfterf information and orders a report in tho English language containing a brief abstract of the 
w“wy‘Vport* of circumstances of the case, and of their own proceedings : and in all such cases they are to 
their proceedings, continue to Send weekly reports of their progress in arresting the ofienders and* eliciting 
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information, until the culprits are apprehended, or all immediate hopes of bringing them to 
justice have passed away. The superintendent of police must be kept folly acquainted witli 
the occurrence of all heinous crimes and offences, particularly dacoities, highway robberies, 
and affrays, in , order to make his office of any utility or assistance towards the suppression 
of crime ; and any want of co-operation with him on the part of a magistrate will be brought 
to the notice of govemmenL(a) C. 0. Sup. Pol. i: P, No. 2 of 1839. 

4122. The court of directors observe that — with regard to the sirdaif dacoits and 
the receivers of plundered property who systematically follow dacoity as a profession, 
measures might be taken under the direction of the superintendent of police for keeping a 
register of the chief persons of either description, as has been done with such success in the 
thuggee department Such a register might gradually be formed by preserving and connect- 
ing together the information procured with respect to each remarkable dacoity. Information 
for the same purpose might often be procurable from prisoners either before tlieir trial or 
while undergoing their sentence. Caro should be taken that persons about to be brought to 
trial for dacoity, or under sentence of imprisonment for that crime, should not have such 
means of communication with other parties, as may bo used in the one case for the corrup- 
tion or intimidation of witnesses, or in the other case for effecting their escape.” The 
superintendent of police calls the attention of magistrates to the subject, and remarks, that 
the great danger to bo guarded against is the propensity of the j)ris()ners to implicate 
innocent persons, and to give such information as they think is required though unsupported 
by facts. C. O. Sup. Pol. L. P. No. 1.3 of 1846. 

4123. Gangs of dosads come down the river in boats of about .300 maunds, ostensibly 
as purchasers of gram, under which they conceal their plunder and imidcmonts of dacoity, 
They have spies in the villages along the banks of the river ; and after the perpetration of 
any dacoity, which is usually in a village not more than 3 miles distant from the river, they 
quietly drop some distance down the stream, and bring to at or near another village under 
pretence of procuring gram. Letter of Sup. Pol. L. P, February 15, 1848. 

4124. The criminal authorities are to bo on their guard against the abuse and oppres- 
sion, to which the systematic and e.\clusive employment of approvers* for the conviction of 
persons accused of dacoity is necessarily liable : the testimony of men, by their own acknow- 
ledgment stained with the same crimes which they lay to the charge of others, stands always 

[a) Iq C. O. No. 8 of 1839 tho superintendont of police circulated the followinf? e.vtract from a letter addressed by 
order of the government of India to the BeuKal govornmtjut, dated May 13, 1839 ().i the character of tho reports [tho 

six-monthly reports of tho magistrates] the president in Council observes that they appear to bo wanting in circumstan* 
tiality with respect to the particular crime of dacoity. A variety of offences are often inchuled under this generic name \ 
and therefore it is desirable to have a more detailed account of such instances os occur, than is necessary in the case of 
other crimes. It is well observed by the commissioner of Moorshedabad, tint tho fact of tho perpetrators being inhabitants 
of the district in which tho offence occurs, or persons coming from a distance, affects to a considerable extent tho coinploxioii 
of the case. Tho worst of all descriptions of dacoity is that, which is perpetrated by gangs settled in a district and bidding 
detiauce to the police : tho next in the scale of enormity is, when such robberies are perpetrated by gangs coming from 
remote or foreign countries : the last and least aggravated form that this crime assumes is, when it is committed by parties 
casually united under the influence of some sudden temptation or the prosouro of accidental calamity.’* 
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in need of some corroborative evidence ; and if it be received with favor or without distrust, 
may from vindictive or selfish motives, or even from mere wantonness, be turned equally 
against the innocent and the guilty. C. O. No. 195 of vol. 3. 

4125. The concurring evidence of approvers, taken under circumstances which pre- 
clude mutual consent or any external suggestion by which their statements could be in- 
fluenH|d, may bo very deserving of belief, where those statements are confirmed as to all 
particulars by a reference to facts by which it is possible to test them. But then it ought 
to bo very carefully ascertained that the evidence, relied on in any particular case, has been 
really obtained under the safeguard of those necessary conditions. It is proper to summon 
on the trial competent witnesses for the purpose of affording formal and satisfactory proof, 
that the statements of the approvers were, from the first, taken under circumstances which 
would render collusion impracticable. N. A. R. vol. 6, page 292. 

4126. In such cases of robbery by open violence, the punishment of the offenders is 
not to depend upon the amount, value, or description of the property plundered. Nor are 
any of the circumstances noted in the preamble to this regulation,(a) as barring a sentence 
of hudd under the Mahomedan law in cases of highway robbery, nor any other provision 
in that law, to bo hereafter allowed to operate against the punishment of persons convicted 
of highway robbery, or of any robbery by open violence, as defined in the preceding clause 
of this section; or of murder, or other acts of criminality committed in the prosecution of 


(rt) ITie following is that part of tho preamble referred to:— “ It is further roquUlto to define Iho crime and punish, 
ment 0 / robbery by open violence, under the continued provalcnco of this atrocious crime ; which is frequently attended 
with murder, or with maiming or other personnl injury; ns well as with the crime of arson or wilful burning of housses, 
and other aggravating circumstances ; and for the punishment of which the specific provisions of the Mahomedan law, 
under the distinctions admitted to except offenders from the stated penalties, as well ns from a distinction in the received 
construction of that law between highway robbery at a distance from any inliabitod place, and robberies not committed on or 
near the highways, or committed in or near any place inhabited, have been found altogether inadequate. In the case of 
murder committed by one or more robbers on the highway {katta-ut-tarik) at a distance from any inhabited place, the 
whole of the principals and accomplices are subject by the Mahomedan law (under its specific provision of hudd, or stated 
punishment by the right of God ; being, in other words, exemplary punishment inflicted for the prevention of crimes, 
which is the end of public justice) to a sentence of death. The same punishment in this instance is inflicted on the whole 
band, in consideration of each of them being aiding and abetting to the others ; and this principle, as allowed by some of 
the Mahomedan lawyers, is obviously applicable to all murders and other crimes committed by open violence, and by a 
number of persons assisting and supporting each other ; whether on the highway, remote from, or near to, an inhabited 
place ; or within a place inhabited, or in any other place whatever. But, according to the prevailing doctrines, this 
proMsion of the Mahomedan 1^, as well as the provisions it contains for the punishment of highway robbery without 
murder, by amputation of two limbs, cannot bo applied to murders, or robberies committed in any other place than on or 
near the highway at a distance from any place inhabited ; and even with respect to these it is held, that the specific punish, 
raent is barred by any one of the band of robbers being under age, or a lunatic, or a relation within the prohibited degrees 
ot the person robbed or murdered ; or by the person robbed or murdered not being a fixed resident under the permanent 
proti ction of the Mussulman government ; or, with respect to robberies, by one of the robbers having a joint interest in 
the property plundered, or such property not being considered in legal custody with respect to any one of the robbers ; or 
lastly, with regard to the separate punishment of each robber, if his share of the property taken shall not amount in value 
to ten dirms, being, according to the received calculation of the dirm, somewhat less than throe sicca rupees. These distinc. 
tions are evidently repugnant to the principles of public and equal justice ; and it is highly requisite that provision lie made 
for the more certain and adequate punishment of the heinous crimes of murder and robbery; as well as of robbery, with 
or without any other acts of aggravated criminality i wheresoever the same may bo committed.^* 
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such robbery ; or of an intent to rob ; provided, as in all other cases of criminal conviction 
and punishment, that the party convicted be adult, and of sound understanding, so as to 
render him a proper object of punishment. Reg. LIII. 1803, sect. 3, cl. 2. 

4127. Whosoever is proved to have belonged, either before or after the passing of this 
Act, to any gang of dacoits, either within or without the territories of the East India Com- 
pany, is to be punished with transportation for life, or with imprisonment for any less term, 
with hard labor. Act XXIV. 1843, sect 1. 

4128. The meaning of the term gang of dacoits is not to be restricted to associated 
hereditary fraternities, or to particular tribes or families, as might appear from the preamble. 
There is nothing i^estrictive or obscure in the language of section 1. A gang of dacoits is 
simply any party of persons associated for the purpose of committing a dacoity, and to have 
belonged to a gang of dacoits is said of any one who has at any time, even once, associated 
himself with such party. Reports L, P. vol. 2, part 2, page 613. 

4129. Whenever there may be reason to believe that a prisoner, charged with the 
crime of dacoity belongs, or has belonged, to a gang of dacoits, such as is referred to in Act 
XXIV. 1843, a count to that effect is to be entered in the indictment in addition to the 
specific charge of dacoity. C. O. No. 38 of vol. 4. 

4130. But it is not sufficient to adduce evidence to prove that the prisoner was 
concerned in a specific dacoity, in order to substantiate a charge of having belonged to a 
gang of dacoits. The charge must contain a specific act of dacoity, on which his guilt and 
his connection with a particular gang will bo proved. Reports L. P. 18J6, part 1, 
page G92. 

4131. Any person accused of the offence of dacoity with or without murder, or of 
having belonged to a gang of dacoits, or of tlie offence of unlawfully and knowingly 
receiving or buying property stolen or plundered by dacoity, may be committed by any 
magistrate witliin the territories of the East India Company, and may be tried by any 
court which would have been competent to try him if his offence had been committed 
within the zillah where that court sits. Act XXIV. 1843, sect. 2. 

4132. The above provision does not empower the courts to try ])risoners for specific 
acts of dacoity committed beyond the Company’s territories, without having first obtained 
the authority of government. Const. No. 1213. 

4133. No court is, on trial of the offences specified in tliis Act [i. e. in section 2fS2/pra] 
to require any futwa from any law officer. Act XXIV. 1843, sect 3. — This refers to all 
cases of dacoity. C. O. No. 171 of vol. 3 X. P. Even when the dacoity has been attended 
with murder. Reports i. P. 1854, part 1, page 541. 

4134. But on the trial of a prisoner charged with going forth for the purpose of 
committing dacoity, the futwa of a law officer, or in lieu of it the verdict of a jury or 
assessors, cannot bo dispensed with under sect. 3, Act XXIV. 1843, as the offence is not 
one of those described in sect. 2 of that Act For, although parties proved guilty of assem- 
bling and going forth to commit dacoity must necessarily be considered as belonging to a 
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gang of dacoits, yet such an act would be regarded as inferential evidence in support of a 
charge of having belonged to a gang of dacoits, rather than as constituting per se the latter 
offence ; and, adhering to the rule of literal interpretation applicable to penal law, those 
cases only are considered amenable to the provisions of the Act in question, in which one 
or other of the charges is made out in terms corresponding with the terms used therein. 
N. A. R. vol. 6, page 52. Reports L. P. 1855, part 1, page 469. 


Penalties. 

Principals and 
accessaries in rob- 
bery attended with 
murder to be sen- 
tenced to death. 


4135. All persons convicted of being the heads or leaders of a gang of robbers, by 
wliom a murder has been committed, or of having been actively concerned in the perpetra- 
tion of such murder, or of any murder committed in the prosecution of robbery, or an 
intent to rob ; or of having been present aiding and abetting, when such murder was com- 
mitted ; or, though not present, of having procured and caused by hire, counsel, or com- 
mand, the perpetration of such murder in pursuance of a preconcerted plan to commit the 
same, or to commit robbery, are to be adjudged to suffer death. Reg. LIII. 1803, 
sect. 4, cl. 1. 


This does not 4136. The circumstance of one of the robbors being killed in the prosecution of the 

apply to the ruse .. *11 n • n ^ 

of one of thp^ rob- clacoity, IS Hot Considered any ground for an aggravation of punishment : the blood of the 
robber, in such cases, is deemed by the Mahomedan law unprotected ; and the shedding it 
in consequence not to incur any legal penalty. N. A. R. vol. 1, page 20, note. 

Principals and 4137. All persons convicted of being the heads or leaders of a gang of robbers, by 
bery attended with wliom any persoii has been wounded, maimed, burnt, or subjected to other personal injury, 
oSiomnp^TiL^th! torture, or cruelty, not occasioning homicide; or by whom a dwelling house or houses 
other ^ap^Xating havG been Set on fire, or any other criminal and aggravating act committed in the prosecu- 
teiViurto tra^ tioH of a robbery, or intent to rob (as well as persons convicted of having been actively 

taiiou tur hte. concemed in any of the acts aforesaid, done in prosecution of a robbery, or intent to rob) ; 

or of having been present aiding and abetting when any such acts were committed ; or, 
though not present, of having procured and caused by hire, counsel, or command, the 
perpetration of any such acts in pursuance of a preconcerted plan to commit tlie same, or to 
commit robbery, arc to be adjudged to suffer imprisonment and transportation for life. 

In the nise of Morcovcr any leaders of gangs, or other heinous offenders, convicted of a repetition of 
thc crime described in this clause; or, without such repetition, of a degree of cruelty, 
violcnce, or other aggravating criminality, whicli, under the discretion allowed by the 
uViuJiut Mahomedan law in cases of seasut, may be punishable with death, and which appears to the 

nizamut adawlut to render such heinous offenders deserving of capital punishment ; are 
liable to a sentence of death. Reg. LIII. 1803, sect. 4, cl. 2. 


Corporal ^nnish- 4138. In all cases of conviction of the crime of robbery by open violence, as defined 
jTipLTh/ Btiaitlon in cl. 1, sect. 3, Reg. LIII. 1803, whether such conviction be founded upon the free and 
«ud*Siorefore*^ad- Voluntary confession of the prisoner, or upon the testimony of credible witnesses, or upon 
moaUn u^^there' Strong circumstantial evidence, and the party so convicted is not sentenced to suffer death, 
the sessions court before whom the prisoner is convicted, and the nizamut adawlut in trials 
referred to that court, are competent to adjudge corporal punishment in addition to the 
penalties of imprisonment and transportation for life, or of imprisonment and hard labor for 
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£he period of 14 years, whenever in consideration of the nature of the case, it appears proper 
to inflict such additional exemplary punishment.(fl) Reg. III. 1805, sect 2. 

4139. In all cases in which a person appears to the session judge to be duly convic- 
ted (whether by his free and voluntary confession, or by the testimony of credible 
witnesses, or by strong circumstantial evidence) of being concerned, as a principal or an 
accomplice, in the crime of robbery by open violence, as defined in sect 3, Reg. LIU. 
1803, or of an attempt to commit the same ; — if the robbery has been accompanied with 
murder, or with an attempt to commit murder ; or has been accompanied with wounding, 
or other corporal injury to any person or persons in such a degree as to endanger life ; or 
has been attended with any other aggravating act of criminality ; — If the prisoner is not 
under the regulations in force liable to a sentence of death, the session judge is to pass 
sentence of imprisonment and transportation for life. But all such trials are to be refer- 
red to the nizamut adawlut in the manner prescribed by the existing regulations ; and 
such sentence is not to be deemed final, nor is any warrant to be issued for carrying the 
same into execution, until it is confirmed by the nizamut adawlut: and if the session 
judge is of opinion that there are grounds for a mitigation or remission of punishment, 
he is to state the same in his letter of reference. The nizamut adawlut is to confirm 
such sentence of imprisonment and transportation for life ; unless, from any extenuating 
circumstances appearing on the trial, the stated punishment appears too severe, in which 
(*aso tliat court is authorized to grant such remission or mitigation of punishment as appears 
just and proper.*(i) Reg. Vlll. 1808, sects. 3 and 4. Reg XVIL 1817, sect. 8, cL 3. 
Reg. XVI. 1825, sect. 2. 

(a) The abolition of corporal punishment by Rep. II. 183-t, of course renders this provision nutcatory in cases in which 
a sentence of imprisonment for life is passed ; but where the sentence is of imprisonment for 1-1 years, the courts may 
adjudge additional imprisonment for 2 years in lieu of stripes. See para. 1329. 

{0) As this paragraph is composed of provisions taken from several successive regulations, which have modified those 
preceding them, and as the language has been somewhat inverted, it seems proper to subjoin those provisions separately as 
in the original: viz., 

“ All persons convicted of being concerned, as principals or accomplices, subscijuently to the promulgation of this 
regulation, in the crime of robbery by open violence, as defined in sect. 3, Reg. LIII. 180.1, and \vho may not under the 
regulations in force be liable to a sentence of death, shall bo adjudged by the courts of circuit and by tho court of nizamut 
adawlut to receive 39 lashes with a corah, and to be imprisoned and transported for life; unless, from any extenuating 
circumstances appearing on the trial, the staled punishment shall appear too severe ; in whcih case tho court of nizamut 
sidawlut is authorized to mitigate the sentence, as in other eases left to the discretion of that court by cl. 5, sect. 4, Keg. 
LIll. 1803, or to act in pursuance of cl. 6 of that section, if the prisoner appear a proper object of mercy and pardon.** 
Jieff, VIII, 1808, sect, 3, “ The courts of circuit shall refer to the court of nizamut adawlut, in tho manner prescribed by 
the existing regulations, the trials of all prisoners convicted of tho crime of robbery by open violence, and liable to the 
punishment declared in tho preceding section. The judge of circuit, before whom the trial may be held, shall. In all cases, 
pass sentence for the stated punishment, if the prisoner appear to him, and to tho law officer of the court of circuit, to be 
duly convicted, whether by his free and voluntary confession, or by the testimony of credible witnesses, or by strong circum- 
stantial evidence. But such sentence shall not be deemed final, nor shall any warrant be issued for carrying the same into 
execution, until it bo confirmed by tho court of nizamut adawlut. And if tho judge of circuit be of opinion, that there 
are grounds for a mitigation or remission of punishment, he shall state the same in his letter to accompany the trial, as 
required by cl. 3, sect. C, Reg. LIII. 1803.’* Jieff. VIII, 1808, sect, 4. — “ Persons convicted of robbery by open violence* 
as defined in cl. I, sect. 3, Reg. LIII. 1803, when accompanied with wounding or other corporal ii\}ury not occasioning 
homicide, and likewise when not so accompanied, under the provisions for such cases in Regs. LIII, 1803; III. 1805, and 
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4140« Provided with respect to all the crimes^ and degrees of punishment, specified 
in this section, that if, from any extenuating circumstances, which appear on the trial 
before ihe sessions court, or nizamut adawlut, the stated punishment in any particular 
instance appears too severe ; or if, on consideration of the number of prisoners convicted of 
the same crime, and of any discriminative circumstances with respect to one or more of 
them, the example appears sufficient for the ends of justice, without extending the full 
degree of the proscribed punishment to the whole of the prisoners convicted, it is competent 
to the nizamut adawlut, or to the session judge if the trial is not referrible under the 
regulations to the nizamut adawlut, to mitigate the sentence in such cases as is deemed just 
and expedient. Reg. LIII. 1803, sect. 4, cl. 5. 

4141. In cases of conviction before a sessions court of the crime of robbery by open 
violence, as defined in sect. 3, Reg. LIII. 1803, or of an attempt to commit the same, if the 
robbery has not been accompanied with murder, or with an attempt to commit murder, 
whether by wounding, burning, strangling, poisoning, drowning, throwing into a well or by 
any other means, nor has been accompanied with wounding, burning, or other corporal 
injury to any person or persons in such a degree as to endanger life, nor has been attended 
w ith any other aggravating act of criminality, such as appears to the session judge, before 
whom the trial is held, to merit and call for a more severe punishment than stripes and 
imprisonment with hard labor for 14 years in banishment from the district where the pri- 
soner has resided, the session judge is authorized and directed, without reference to the 
nizamut adawlut (as required by cl. 6, sect. 8, Reg, XVII. 1817), to pass such sentence 
as he deems adequate to the offence on due consideration of all the circumstances of the 
case, not exceeding the stripes [now commutable to 2 years’ additional imprisonment] and 
term of imprisonment, with hard labor in banishment, above specified.(a) Reg. XVL 
1825, sect. 3, cl. 1. 

4142. Iversons convicted of going forth with a gang of robbers for the purpose of 
committing robbery, hut apprehended before they have committed such, or have made any 
violent attempt for the purpose, so as to bring them within the above provisions, are to be 
adjudged to suffer imprisonment and hard labor^ for such period, not exceeding 7 years, 
as the circumstances of the case appear to merit. Reg, LIII. 1803, sect 4, cl. 4. 


VIII. 1808, are liable, by «ientoaco of the nizamut adawlut, to receive 39 lashes with a corah, and lo bo imprisoned and 
transported for lifo,*’ “ Nothinf^ m the above clause shall be construed to empower the courts of circuit to pass and order 
execution of a final sentence of conviction and punishment without reference to the nizamut adawlut, in any case of robbery 
by open violence, as defined in cl. 1, sect. 3, Reg. LIII. 1803.” Reg. XVII, 1817, sect. 8, els, 3 and 6. ” So much of 

sect. 8, Reg. XVII. 1817, and of the preceding regulations therein referred to, or of any other regulation In force, as 
requires that the courts of circuit shall in all cases of conviction of the crime of robbery by open violence as defined in cl. 1, 
sect. 3, Reg. LIU. 1803, refer the trial of the prisoner or prisoners so convicted for the final sentence of the court of niza- 
inut adawlut, is hereby modified, as stated in the following section” (for which see the text, para. 4141). Reg, XVL 1825, 
sect, 2. 

(a) It was at the same time provided that in all cases In which the robbery was committed by a gang of three or more 
armed robbers, whether armed with any species of fire-arms, or with spears, swords, clubs, or other weapons, the court of 
circuit should not be competent to pass sentence on conviction for a less punishment than 14 years’ imprisonment in banish- 
ment, without referring the trial to the nizamut adawlut. But this has been wholly rescinded by Reg. 1. 1831. 
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4143* Persons convicted of the crime provided for by the above provision, are further 
declared liable to corporal punishment [now coramutable to 2 years’ additional imprison- 
ment] in addition to the whole of the imprisonment provided for thereby, whenever it 
appears eKpedient, for the sake of example, to the sessions court before whom they are 
convicted, or to the niasamut adawlut in any cases referred to that court Reg. 111. 1805, 
sect 3. 

4144. Persons convicted of going forth with a gang of robbers for the purpose of 
committing robbery, but apprehended before they have committed such robbery, or made 
any violent attempt for the purpose, and adjudged to suffer temporary imprisonment under 
the above provisions, are previously to their release from confinement to be required to 
give substantial security for their future good conduct. In such cases, as well as in all 
instances wherein persons required to give security under cl. 6, sect. 2, Reg. LIII. 1803,* 
or any other provision in the regulations, are notorious robbers (dacoits) whom it would be 
dangerous to set at liberty without substantial security for their future good conduct, the 
prisoner is not to bo released until such security be given, to the satisfaction of the sessions 
court upon the report of the magistrate, unless from the prisoner’s behaviour during his 
confinement, or other circumstances, there appear to be sufficient ground of assurance tq 
warrant his discharge on a muchalka, under the provision made for that purpose by 
sect. 11, Reg. LIII. 1803.t Reg. VIII. 1808, sect. 9. 

4145. When the prisoners attacked the house of the prosecutor and broke into it; but, 
before they could fully effect their purpose, the inmates were aroused, and attacking the 
robbers drove them off, wounds having been inflicted on both sides; and the session judge 
convicted them of going fortli with a gang of robbers for the purpose of committing robbery, 
the court held that they ought to have been charged with and convicted of dacoity attended 
with wounding. Reports L. P. 1852, part 2, page 137. 

4146. If any paik, cliokccdar, pasban, dosad, nigaban, or other village watchman, or 
guard, of whatever denomination, entertained or employed by a landholder, or by any 
other person, for the protection of villages, houses, persons, or })roperty, and consequently 
required by the regulations to assist the police officers in preventing robbery and other 
crimes, and in apprehending offenders ; or if any police officers of whatever description 
(whether a police darogali, or tuhseeldar entrusted with the charge of the police, a city or 
town kotwal, or a jemadar, mohurir, burkundaz, peada, or utlior person employed under 
the magistrates, the police darogahs, and tuhsceldars, or under any other officers of police, 
for the protection of the inhabitants of the country and their ])roperty from robbery; or 
for apprehending robbers and other criminals ; or generally for tlie performance of any 
duty of police, connected with the prevention of pu!>lic offences); — is convicted of the 
crime of robbery by 0 })en violence as defined in cl. 1, sect 3, Reg. LIII. 1803 ; whether 
such conviction be founded upon the free and voluntary confession of the prisoner, or upon 
the testimony of credible witnesses, or upon strong circumstantial evidence ; and the party 
so convicted is not liable to suffer death under cl. 1, sect. 4, Reg. LIII. 1803, as an 
accomplice in murder as well as robbery ; he is to be held and expressly deemed to be 
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within the provisions contained in els. 2 and 3 of that section, («) whereby the nizamnt 
adawlot are authorized to pass sentence of death in cases of aggravated criminality which 
appear to deserve it, although the robbery has not been attended with actual homicide ; 
or, where the robbery has been without any personal injury or other act of aggravation, 
to extend the sentence of that court from imprisonment and hard labor for fourteen years 
to imprisonment and transportation for life, if on consideration of any circumstance 
appearing upon the trial to aggravate the * guilt of any particular prisoner, the infliction 
of such more severe punishment appears just and necessary. Under this declaration 
any watchman, guard, or police officer, as described* in the present section, who is convicted 
of having been present, aiding and abetting, at a robbery by open violence, or at an 
attempt to commit such robbery; or though not present of having procured and caused by 
hire, counsel, or command, the perpetration of such robbery, or attempt to rob ; is liable 
to suffer death, on the sentence of the nizamut adawlut, according to the regulations, if in 
the prosecution of such robbery, or attempt to rob, any person has been mui’dered, 
wounded, maimed, burnt, or subjected to other personal injury, torture, or cruelty, or 
any dwelling house has been set on fire, or other criminal and aggravating act commit- 
ted; or is liable to a sentence of imprisonment and transportation for life by the nizamut 
adawlut, if the prosecution of such robbery or attempt to rob lias not been attended 
with homicide, personal injury, or any of the other aggravating acts above specified. It 
is further declared that any clear and direct connivance on tlie part of a watchman, 
guard, or police officer, as descidbcd in this section, whereby a gang of robbers have 
been enabled to commit any of the crimes above stated, is, if duly established, to subject 
the offender to tiie same penalty, as he would have been liable to if actually present, 
aiding and abetting ; or, though not present, if ho had procured and caused the perpe- 
tration of the offence by hire, counsel, or command. Reg. III. 1805, sect. 4. 

4147. But the above provision is modified by sect. 2, Reg. X VI. 1825 ; and the 
trial of a chokeedar convicted of dacoity is not necessarily referrible to the nizamut adaw- 
lut. The session judge should himself pass sentence, unless he considers the prisoner deserv- 
ing of a more severe punishment than stripes and 14 years’ imprisonment in banishment. 
N. A. R. vol. 5, page 68. 

4148. If any watchman, guard, or police officer as described in the preceding section, 
is convicted of going forth with a gang of robbers for the purpose of committing robbery, 
or of conniving at the going forth of a gang of robbers for such purpose, but he, or they, 
are apprehended before they have committed robbery, or made any violent attempt for the 
purpose ; the watchman, guard, or police officer, so convicted, is liable to corporal punish- 
ment [now commutable to two years’ additional imprisonment] and imprisonment with hard 
labor for such period, not exceeding 14 years, as the circumstances of the case, in the 
judgment of the session judge before whom he is convicted, appear to merit ; or if the 
session judge in any particular case deems the prisoner deserving of more exemplary 


(a) Cl. 8 was rescinded by sect. 2 , Reg. VIII. 1808 ; and the provisions of para. 4130 have been enacted in its stead. 
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punibhmentj he is to refer the trial to the nizamut adawlut, who are authorized^ if sufficient 
ground appear, to extend the aentence to imprisonment with transportation for life. 
Reg. IIL 1805, sect 6. 

4149. The sessions courts are to report to the nizamut adawlut, and that court, if it 
appears necessary, are to report to government, the case of any prisoner or prisoners, who 
appear proper objects of mercy and pardon ; or, if the punishment to which they are 
sentenced has not been adjudged under any provision of the Mahomedan law, or the 
regulations, expressly requiring the same, the nizamut adawlut, as already authorized, may 
remit the punishment, and order the discharge of the prisoner, without reporting the case 
for the orders of government. [See also the power of mitigation and pardon vested in the 
nizamut adawlut, paras. 1457 tt seq!] Reg. LIII. 1803, sect. 4, cl. 6. 

4150. On conviction of dacoity attended with murder, the prisoners have generally 
been sentenced to death, whether those by whom the murder was actually committed, or 
those present aiding and abetting; K A, R- vol. l^paqes 3, 8, 14, 18, 25, 28, 30, 36, 40, 
42, 44, 45, 48, 51, 66, 130, 140, 146, 186, 198 ajid 245. Where eleven prisoners wore 
charged with tlio commission of repeated gang robberies, five of them concerned in cases 
attended u ith murder were sentenced to death ; four (one of whom was a woman) engaged 
in several cases, of which one was accompanied with torture and beating, were sentenced 
to transportation for life ; and the others, convicted of robbery, were sentenced to stripes 
and imprisonment in banishment for 14 years ; N. A. R. vol 1, page 36. Where the 
leaders of tlie gang have been sentenced capitally, the accomplices have been sentenced 
to transportation or imprisonment for life, or to imprisonment in banishmonA for 14 years ; 
N. A, R. vol 1, jjage 154; vol 4: y pages SIS and SS8 ; and vol by page 11. Where the 
princij)als were sentenced to death, the accomplices who did not appear to have taken 
any part in the murder were sentenced to transportation for life ; N. A, R, vol 1, pages 
12 and 29 : — so, where a prisoner confessed to having been engaged in a dacoity attended 
with murder, but there was no reason to believe that ho had beerf immediately concerned 
in the murder, he was sentenced to transportation for life ; N. A. R. vol 1, page 98. 
Where the five principals were sentenced to death, two others who confessed that they 
formed jjurt of the gang, but alleged that they remained in the boats wliilo the others 
went to commit the robbery, and there was no other evidence against them, were sentenced 
to imprisonment in banishment for 14 years; N. A, R. vol I, page 10. In the case of a 
robbery by open violence committed by a lull-tribe of Le Mro, in Arracan, upon a village 
recently located near them, in which fourteen persons were murdered, nine others severely 
wounded, and five carried into captivity (of whom three were recovered, one died a natural 
death, and one was supposed to have been sold) ; and the prisoners offered no extenuating 
plea; the three chiefs and leaders were sentenced capitally, and the rest to imprisonment 
in banishment for 14 years ; but they were all pardoned by government, at the court’s 
recommendation, in consideration of their having been induced to give themselves up by a 
promise (though unauthorized) of impunity; K A. R. vol 5, pageSl . — From the more 
recent cases reported, it seems to be the rule that those only of the prisoners wlio are 
proved to have been the leaders of the gang, or to have taken a more active part in the 
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actual mutderi should be sentenced to death : thuSj where no one of the prisoners was 
proved to have been the leader^ or to have been the actual murderer, or to have been 
more guilty than the others, all who were present aiding and abetting in the dacoity were 
sentenced alike to imprisonment for life in Alipore jail, or to transportation for life ; and 
an accessary after the fact to imprisonment for 7 years ; N. A. R. vol 3, page$ 76 and 
295; vol. by pages 38 and 153. In a peculiar case, tried by the commissioner for the 
North-Eastern parts of Rungpore with the aid of assessors, four prisoners wore sentenced to 
imprisonment in banishment for life, and four, whom the assessors, from their previous know- 
ledge of the characters of the parties, considered most likely to have been led away by 
the others, were sentenced to imprisonment in banishment for 1 4 years ; N. A. R. vol. 3, 
page 246. In one case, the two prisoners clearly shown to have been the leaders were 
sentenced to stripes and imprisonment for life in Alipore jail ; and of the others, thirty 
were sentenced to stripes and imprisonment in banishment for 14 years, four to stripes and 
imprisonment for 7 years, and three in consideration of their extreme youth (not having 
attained the age of 15) to stripes alone; N. A. R. vol. 4, page 179. Where the prisoner 
was apprehended after having eluded pursuit for 26 years, and convicted of having been 
an accomplice, he was sentenced to imprisonment for life in Alipore jail ; N. A. R. vol. 4, 
page 12. In a case of rlver-dacoity, where a man was presumed to have been drowned in 
endeavouring to escape from the dacoits, the prisoners were sentenced to stripes and trans- 
portation for life; N. A. R. vol. 1, page 204. Where a prisoner, convicted of being an 
accomplice in a dacoity attended with murder, was sentenced to death ; a second, convicted 
of being an accessary before the fact, was sentenced to 14 years’ imprisonment ; a third, 
convicted of privity after the fact and receiving and secreting part of the plundered pro- 
perty, to imprisonment for 14 years ; and a fourth, convicted of privity after the fact, to 
imprisonment for 7 years ; N. A. R. vol. 3, page 355. 

4151. The prisoners, of the shaghalkhor or hudhuck caste, issuing from their haunts in 
the Oudo territory, assumed the disguise of a raja and his retinue proceeding on a 
pilgrimage, entered the Company’s territory, attacked a boat laden with treasure in the 
Behar district, and carried off the treasure, killing and wounding ten men. Having made 
good their retreat, they wore proceeding the following year on a similar expedition, when 
they were apprehended. Mirhban Sing, the leader, was sontonced to death ; 28, convicted 
of being accomplices, to stripes and transportation for life ; 4, of privity and connivance in 
tike said robbery and of being professed dacoits to stripes and imprisonment in banisli- 
meiit for 14 years, and then to find security for good behaviour ; 76, of going forth to 
commit robbery and of being professed dacoits, to imprisonment in banishment for 7 years 
and then to furnish security; and 15, of going forth to commit robbery, to be imprisoned in 
banishment for 7 years; N. A. R. vol. 2 ^ page 125.(a) Sixteen prisoners, convicted on 

(a) la calling for a return of dacoities supposed to have boen perpetrated by budhucks or other gangs from the Oude 
territories, the superintendent of police observed, that those cases moy bo generally supposed to have been perpetrated by 
professional robbers from Oudo, in which ** the attack has boen made by a body of armed men early in the evening, cutting 
down all who opposed them, plundering only cash or jewels easily portable, and dispersing immediately afterwards, leaving 
no trace by which to fuUfiw them, as after the perpetration of a dacoity under such circumstances the gang will move from 
30 to 60 miles before morning.** See his C. O. No. 9 of 1840. 
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their own confessions of being siaUmarua dacoits, and of having been concerned seve- 
rally in one or more of eight separate cases of dacoity, three of which were attended witli 
murder and wounding and four with wounding, were sentenced to transportation for life ; 
capital punishment was remitted, because one of the judges, not being satisfied of the 
truth of their confessions to the specific dacoities charged, would have acquitted them ; 
N, A. R. voL Z^page 313. 

4152. A prisoner convicted solely on liis own confession of having gone forth armed 
in a gang with the criminal intent of robbing, and of having been present when, in the 
prosecution of this intent, the watchman of an orchard which they were robbing was 
killed, was sentenced, as he did not appear to have been actively concerned in the murder, 
to imprisonment for life: it is added in a note to the report, that “tlie prisoner was not one 
of those professed robbers, against whom the severe penalties of Reg. LIII. 1803 were 
particularly directed.” N, A. R. vol. l^page 316. 

4153. On conviction of dacoity attended with wounding, burning, beating, or other 
personal violence, the most usual sentence has been for transportation for life; N, A, R, 
voL 1, page 45; voL 2, pages 142, 166, aiid 185: and stripes have sometimes been added: 
N. A, R, voL 2, page 10, a7id voL 3, page 208. Where ono prisoner was convicted of 
being concerned in a robbery by open violence attended with wounding, and tlie others of 
knowingly receiving property obtained thereby, the former was sentenced to stripes and 
transportation for life, and the latter to stripes and imprisonment for 14 years ; the wives 
of two of the prisoners thougli convicted of receiving the plundered property were dis- 
charged on muchalkas as tliey appeared to have acted under the control of their husbands ; 
and another woman, also convicted of receiving, was released on the same terms in con- 
sideration of her old age and helplessness ; N, A. R. voL 1, page 353. Where the dacoits 
secretly entered the house, and afterwards on discovery had recourse to i)ers()nal violence, 
they were sentenced in one case to stripes and 14 years’ imprisonment in Aliporc jail, and 
in another case to imprisonment for 14 years. N. A, R. voL 2, page 217; and voh 3. 
page 271. 

4154. In unaggravatod cases, the prisoners have been sentenced — to stripes and 

transportation for life ; JV. A. R, voL 2, page 40 ; — to stripes and imprisonment for life ; 
N. A. R, vol. \ypage 304 tlie leader to transportation for life, and the others to impri- 
sonment in banishment for 14 years; N, A. R. vol. 1, stripes and imprison- 

ment for 1 4 years ; N. A. R. vol. 1, page 238. A prisoner convicted of dacoity on the 
river unattended with any aggravating circumstances, was sentenced to stripes and trans- 
portation for life, in consideration of his being a chokcedar and his liaving previously stolou 
the boat in which be went to commit the dacoity ; N. A. R. vol. 2, Where an 

accomplice was sentenced to imprisonment for 14 years, another prisoner convicted of 
privity was sentenced to 7 years’ imprisonment ; N A. R. vol 4, page 71. 

4155. Where the direct evidence to the recognition of the prisoners at the time of 
the robbery was unsupported by circumstantial evidence, the prisoners were acquitted ; 
N. A., R. vol Ifpage 178; vol 2, page 165; and vol. 4, jfage 282. The evidence of an 

10 A 


C’a'i;c of munlcr 
conmitrctl in pro- 
secution of ntteinpt 
to ctimmit ^;ang- 
robbejy , 


Dacoity attemlod 
with wound nu; or 
other personal vio- 
lence. 


CoHCR of wives 
rec(*ivih|B;’ propertv' 
plundered by their 
husbands. 

Personal violenro 
alter secret entry. 


UnairerravatiHl 

dacoity. 


Case ot a chokco- 
dur. 


Privity. 


Ac<piittals from 
insufhcicnt evi- 
donco in cases of 
dacoity. 



858- 


OP OPFENCES AOATNST PROPERTY. 


lIiphwH) roblx'r^ 
ninomitinp to lob- 
borv b\ ojuMi vio- 
jittomlcd 
vilb muKltT , 


NMlli at U in pi to 

iniiuliM , 


Mitli iioundilip; 


>Mth bcatinp, 


approver, and the admission of three convicted accomplices, was held insufficient legal 
proof for conviction; N. A, R,voL 112* So, where the only evidence against the 

prisoners consisted of their confessions, which appeared open to suspicion of having been 
improperly obtained in the first instance, the prisoners were released; N, A, R. voL 1, 
page 273 ; voL 3, page 274 ; and voh 4, page 269. So, where the confessions of the prisoners 
were not taken down in the presence of the magistrate, and the evidence was otherwise 
insufficient, the prisoners were acquitted notwithstanding a futwa of conviction; N. A. R. 
vol. 2, page 70. Where the only proof against the prisoners was the discovery of certain 
property in tlieir liouses, which however was not satisfactorily recognized, the prisoners 
were released; N, A. R, vol. \^page 257. So, where the depositions of the prosecutrix at 
tlie trial difiered from her first statement at the thana in regard to those among the dacoits 
\Aliom she said that she had recognized at the time; and where also there had been an 
imjiroper delay in the record of confessions before the police; N. A. R, vol 6, page 226. 

4156. In oases of highway robbery amounting to robbery by open violence : — where 
the robbery was attended with murder, the prisoner was sentenced to death [the report of 
this case shows that the prisoner went forth with the intent to rob, but does not mention 
whether he was armed; this liowcvor is presumable, as he killed two persons travelling 
with him, one of whom had a sword] ; N. A. R. vol l^page 211 : — where tlie robbery was 
attended with beating from which the death of one person ensued, the prisoners were 
sentenced to transportation for life ; N. A. R, rnd. 5, page 80 : — where there was wounding 
with intent to murder, the sentence was imprisonment for 14 years ; in this case the session 
judge passed sentence without reference, but the court held that the disposal of the case 
was beyond his competence ; N. A. R. vol 5, page 152. — Where the prisoners in a large 
gang committed several highway robberies in the most daring manner, and resisted and 
severely wounded the kotwal and burkundazes sent to apprehend them, the Instigators 
were sentenced to strij)es and transportation for life, and the others to stripes and impri- 
sonment for 14 years ; N. A. R. voL 1, j^age 347. — Where the magistrate committed the 
prisoners on a charge of highway robbery and wounding, and tho session judge, after 
hearing the evidence in attestation of tho mofussil confessions, and after the prisoners had 
pleaded to the above charge, returned the calendar to tljo magistrate to insert the words 
“ intent to murder” after the word wounding ; the prisoners were convicted by the court 
of the lesser charge only and sentenced to imprisonment for 14 years; N. A. R. voL 6, 
page 7 ; — in a case of highway robbery attended with wounding, tho sentence was mitigated 
to imprisonment for 14 years in conseipienco of tho youth of the prisoner, and as this was his 
first oflence; N. A. R. vol 2, page 1 : — in another case of the same nature two prisoners 
were sentenced to transi)ortation for life, two to imprisonment for 14 years, and two convict- 
ed of privity to tho robbery to imprisonment for 7 years; iV. A. R. vol 2^ page 121. 
AVherc the prisoners were convicted of highway robbery attended with beating; the 
sentence was mitigated in one case, as it appeared to be the first offence committed by the 
prisoners, and as tho prosecutor sustained no very serious injury, to stripes and imprison- 
ment for 14 years; N. A* R. vol 2, page 97: in another case, where the prosecutor waa 
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very slightly hurt, and under all the circumstances, the sentence was mitigated to impri- 
sonment for 8 years; N. A. R. vol 3, page 64: and in another case, as the prisoners wore 
not old offenders, and were in a state of intoxication when the offence was committed, a 
mitigated sentence was passed of stripes and imprisonment for 7 years; N. A. It. voL 2, 
page 2^. In a case of highway robbery on horseback (kazakee\ where the prisoner “had 
long been notorious, as being one of that daring description of robbers denominated kozaks, 
whoso depredations are usually committed in tlio face of day, and who, relying on their 
expertness in eluding the pursuit of justice, rarely take the precaution to disguise their 
persons, or to conceal their mode of life, and in consequence are more frequently recognized 
than any other class of public offenders,” ho was sentenced to transportation for life; 
N, A. R. voL 2, page 17. 

4157. In a case of highway robbery and murder, the prisoners wero acquitted from 
doubt of tlie evidence of witnesses who swore to having seen the perpetration of the murder 
by them ; N. A, R. vol. 3, page 276 : so, the evidence of a single witness to the recogni- 
tion of the prisoners as having belonged to the gang of robbers, was held insufficient for 
the conviction of the prisoners ; N A. R, vol. 3, page 99. And a voluntary confession of 
highw ay robbery was set aside from doubts of its truth excited by the probable motives 
leading to it ; N. A. R. vol. 3, 2 )age 242. 


Note. 

Ill Enjijlish law larceny has been defined to be “ the wronQjful or fraudulent taking and carrying 
away, by one person, of the mere personal goods of another, from any place, with a felonious intent to con- 
vert them to his (the taker’s) own use, and make them his own property, without the consent of the 
owner.” The taking and carrying away must be felonious, that is, done ammo fnrandi ; or, as the civil 
law expresses it, lacn causa : but it is not necessary that the offender should contemplate any thing in the 
nature of a pecuniary advantage. The rule with regard to the lucri causa is stated by the criminal law 
commissioners in the following terms : “ the ulterior motive by which the taker is influenced in depriving 
the owner of his property altogether, whether it he to benefit himself or another, or to injure any one by 
the taking, is immaterial.” The commissioners also give the following definition of a felonious taking : the 
taking and carrying away arc felonious, where the goods are taken against the will of the owner, cither iu 
Lis absence, or in a clandestine maunci-, or where possession is obtained either by force or surprise, or by 
any trick, device, or fraudulent expedient, the owner not voluntarily pxrting with his entire interest in the 
goods, and where the taker intends in any such case fraudulently to depiivi* the owner of his entire inter- 
est iu the property against his will. —Where goods are once taken with a felonious intent, the offence 
cannot be purged by a restoration of them to the owner. Thus, the prisoner having robbed the prosecutor 
of a purse, returned it to him, saying, if you value the purse take it, and give me the contents, but before 
the prosecutor could do this the prisoner was apprehended ; the oflence was held to be complete by the 
first taking. 

Pr(fof of the taking — what manual taking is required ] In order to constitute the offence of larceny, there 
must be an actual taking, or severance of the thing, from the possession of the owner ; for as every larceny 
includes a trespass, if the party be not guilty of a trespass in taking the goods, he cannot be guilty of a 
felony in carrying them away. Still though there must be a taking, in fact, from the actual or constructive 
possession of the owner, yet it need not be by the very hand of the party accused. For if he fraudulently 
procure another, who is himself innocent of any felonious intent, to take the goods for him, it will be the 
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same as if he bad taken them himself ; as if one procure an infant, within the age of discretion, to steal the 
goods for him, or if, by fraud or perjury, he get possession of the goods by legal process without title. — The 
least removing of the thing taken from the place where it was before, though it is not quite carried off*, is 
a suiffeient taking and carrying away to constitute larceny ; and upon this ground a guest, who had taken 
the sheets from his bed with an intent to steal them, and carried them into the hall where he was appre- 
hended, was adjudged guilty of larceny. — So where a person takes a horse in a close, with intent to steal 
him, and is apprehended before he can get him out of the close. — The prisoner got into a waggon, and 
taking a parcel of goods which lay in the forepart, had removed it to near the tail of the waggon, when he 
was apprehended : the twelve judges were unanimously of opinion that, as the prisoner had removed the 
property from the spot where it was originally placed, with an intent to steal, it was a sufficient taking and 
carn/ing away to constitute the offence. — But where the prisoner had set up a parcel containing linen, 
which was lying lengthways in a waggon, on one end, for the greater convenience of taking the linen out, 
and cut the wrapper all the way down for that purpose, but was apprehended before he had taken any 
thing, all the judges agreed that this was no larceny, although the intention to steal was manifest. For a 
carrying away, in order to constitute felony, must be a removal of the goods from the place where they 
were, and the felon must, for the instant at least, have the entire and absolute possession of them. — The 
following case, though nearly resembling the last is distiiiguislied by the circumstance that every part of 
the property was removed. The prisoner sitting on a coach-box took hold of the upper part of a bag 
which was in the front boot, and lifted it up from the bottom of the boot on which it rested : he handed 
the upper part of the bag to a person who stood beside the wheel, and both holding it endeavoured to pull it 
out, but were prevented by the guard: the prisoner being found guilty, the judges, on a case reserved, 
were of opinion that the conviction was right, thinking that there was a complete asportavit of the bag. — 
The prisoner was indicted for robbing the prosecutrix of a diamond ear-ring : it appeared that as she was 
coming out of the opera house, the prisoiun* snatched at her car-ring, and tore it from her ear, which bled, 
and she was much hurt: the ear-ring fell into her hair, where it was found on her return home: on a case 
reserved, the judges were of opinion that this was a sufficient taking to constitute robbery ; it being in the 
])ossession of the prisoner for a moment, separated from the owner's person, was sulfieient, though he could 
not retain it, but probably lost it again the same instant that it was taken. — There must, however, bo a 
possession by the party charged, however temporary. The j)ns(>nor stopped the prosecutor as he was 
carrying a feather bed on his shoulders, and told him to lay it down, or he would shoot him : the prosecutor 
laid the bed down, but before the prisoner could take it up he was apy>rehcnded : the judges were of opinion 
that the olTenee was not completed — There must be a severance of the goods from the possession of the 
owner. The prisoner took a purse out of the pocket of the owner, but the purse being tied to a bunch of 
keys and the keys remaining in his pt»cket, and the party being ai)prehended while they remained in liis 
jKM'ket, it was held no larceny, on the ground that the owner still remained in possession of his purse, and 
that there was no asportavit. So where goods in a shop were tied to a string, which was fastened to one end 
of the bottom of the counter, and the prisoner took up the goods and carricnl them towards the door as fur 
as the string would permit, and was then stopped, Eyre B. ruled that there was no severance, and conse- 
(puuitly no felony. 

Proof of the felonious intent in the taking-goods obtained by false process of lauy.’] Where the posses- 
sion of goods is obtained from the owner by means of the fraudulent abuse of legal process, the offence 
will amount to larceny. Thus it is laid down by Lord Hale, that if A has a design to steal the horse of B 
and enters a plaint of replevin in the sheriff’s court for the horse, and gets him delivered to him and rides 
him away, this is taking and stealing, because done infraudem legis. 

Proof of the felonious intent in the taking — mistake.'] The proof that the goods were taken with a 
felonious intent may be rebutted, by showing that the party charged with the larceny took them by mistake* 
Thus if the sheep of A stray from his ffock into that of B, and the latter by mistake drives them with his 
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own flock, or shears them, that is not felony ; but if he knows the sheep to be another's, and marks them 
with his own mark, that would be evidence of a felony. So, if he appear desirous of concealing the pioperty, 
or of preventing the inspection of it by the owner, or by any other who might make tlic discovery, or, if 
being asked, he deny the having them, although the knowledge be proved 5 these likewise are circum- 
stances tending to show the felonious intent. 

Proof of the felonious intent in the taking — good^ taken hy ire<ipass.’\ Although the party may wrong- 
fully take the goods, yet, unless he intended to assume the property in them, and to convert them to his 
own use, it will amount to a trespass only, and not to a felony. Thus if A leaves his harrow in the field, 
and B having land in the same field uses the harrow, and having done so returns it to its place, or informs 
the owner, this is only a trespass. — In the same manner if A takes away the goods of B, openly before him 
or other persons, this carries with it evidence only of a trespass. — So of a servant riding his master's horse 
upon his own business. — The two jmsoners were charged with stealing two horses: it appeared that they 
went in the night to an inn kept by the prosecutor, and took a horse and mare from his stable, and rode 
about thirty-three miles to a place, where they left them in the care of the ostler, stating that they should 
return : they were apprehended the same day, about fourteen miles from the ]>Iace *. tlie jury found the 
prisoners guilty, but added that they were of opinion they merely meant to ride the horses to this place, 
and to leave them there; but that they had no intention either of returning them, or making any further uso 
of them : the judges, upon this finding, held it to be a trespass only and no larceny : they said there was 
no intent in the prisoners to change the properly, or to make it their own, but only to use it for a special 
purpose, that is, to save their labour in travelling : the judges agreed that it was a ipiestion for the jury, 
and that if they had found the prisoners guilty generally upon this cvidcnee the verdict could not have 
been questioned. — So where, upon an indictment for stealing a horse, two saddles, &c., it appeared that 
the prisoner got into the j)rosceutor's stables and took away the horse and tlie other arti(‘les altogether ; 
but that when he had got to some distance he turned the horse loose, and proceeded on foot, and attempted 
t o sell the saddles ; Garrow B. left it to the jury to say, whether the prisoner had any intention of 
stealing the horse; for that if he Intended to steal the other arlifdes, and only used the horse as a mode of 
carrying off the other plunder more conveniently, and, as it were, borrowed the horse for the purpose, he 
would not in point of law be guilty of larceny. — The ]irosecutor met the ])risouer, whom he knew to be 
a poacher, and seized him; the prisoner getting free, wrested a gun from the hands of the prosecutor, 
an<l ran away with it ; it was prove<l that the next day the prisoner said he would scdl the gun, and it 
was never found ; Vaughan B. told the jury, upon the trial of the j>risoncr for stealing the gun, that he 
might imagine that the prosecutor would use the gun so as to endanger his life, and if so, his taking it 
under that impression would not be felony ; but if he took it, intending at the time to dispose of it, it 
would be felony. 

Proof of the felonious intent in the taking — goods taken under a fair elaim of riyht.'\ If there be any 
fair elaim of property or right in the prisoner, or if it be brought into doubt at all, the court will direct 
an aectuittal. Thus where the owner of land takes a horse damage feasant, or a lord seizes it as an cstray» 
though ])erhaps without title, yet these circumstances explain the intent, and show that it was not feloni- 
ous ; but these facts may be rebutted, as by showing that the horse was marked in order to disguise him. — 
After a seizure of uncustomed goods, several persons broktj, at night, into the lioiise where they were 
deposited, with intent to retake them for the benefit of the former owner ; and it was held that this design 
rebutted the presumption of a felonious intent. 

Proof of the felonious intent in the taking — goods procured hy finding.'^ The law respecting the con- 
verting of goods found, to the finder's own use, depcmls upon the question of felonious intention. “ If,” 
says Lord Hale, “ A finds the purse of B in the highway, and takes and carries it away, and the case has 
all the circumstances that prove it to be done animo furandi^ as denying or secreting it, yet it is not 
felony." — But, he adds, where a man's goods are in such a place, where ordinarily they are or may be 
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liiwfully placed, and a person takes them anirtio farnndiy it is felony, and the pretence of finding must not 

excuse. The disliiiciion, therefore appears to be that where the goods are found in such a situation that 

the owner may be presumed to have abandoned the property in them, the converting of them will not be 
a larceny ; but if, from circumstances, the finder must infer that there has been no such abandonment, it 
will be felony tt> convert them without making due inquiry as to the owner. Thus it is said by Lord 
Hale, tljat if a man hides a purse of money in his corn-mow, and his servant, finding it, takes part of it — 
if, by circumstances, it appear that he knew his master laid it there, it is felony ; but, then the circum- 
stances must be pregnant, otherwise it may be reasonably interpreted to be a bare finding, being an 
unusual j>lace for such a drpositum , — In the following cases, although, in strictness, the goods wore ac- 
quired ])y finding, yet the converting of them was held to be larceny. A gentleman left a trunk in a 
baclviK'y coach, and the coachman taking it converted it to his own use, this was held to be larceny ; for 
llic <*oacliman must have known where he took the gentleman up, and where he set him down, and ought 
lo have restored his trunk to him. — Tn a similar case, where a box had been left in a coach, and was found 
lit the house of a Jew, where the coachman had uncorded it, and taken out several articles, some of which 
Avere missing ; the coachman being indicted for lareeny, the judge directed the jury that, if they thought that 
the prisoner had detained tlie box merely in the hope that a reward would be offered for it, and that he 
meant then to return it to the owner, they ought lo acquit him; but if tlioy thought that he had uncorded 
the box not merely from enriosit^s but with an intention to embezzle any part of its contents, and that he 
bad actually taken any of the goods mentioned in the indictment, it would be matter of legal considera- 
tion, whether a person so gtiilty should not be reached as a felon : the jury having found the prisoner 
guilty, upon a case reserved, the verdict was approved of by the judges. — The prosecutor, having had his 
hat knocked off in a quarrel witli a third person, the prisoner picked it up, and carried it home: being 
indicted for larceny, Park J. said, “ If a person picks up a thing and knows that he can immediately find 
the owner, but, instead of restoring it to the owner, converts it to his own use, this’is felony.”- — \ pocket- 
book, containing bank-notes wa.s found by the prisoner in the highway, and converted by him to his own 
use ; upon whicli Lawrence J. observed, that if the party finding property in sucli manner knows the 
t)wner of it, or if there bo any mark uj)on it, by which the owner can be ascertained, and the j)arty, instead 
of res> tori ng it, converts it to his own u.se, sucli converting will constitute a felonious taking. — And in a 
similar case, Gibbs C. J. stated to the jury that it was the duty of every man, who found the property ol 
another, lo use all diligence to find the owner, and not to conceal the property (which was actually steal- 
ing it), and iipiiiMpriate it to his own use. — -Where the prisoner having received a bureau for the {lurpose 

of repairing it appropriated DOO guineas, which he found in a secret part of it, it was considered felony. 

Kvideuce to show that the finder endeavoured to discover the true owner, and kept the goods till it might 
be reasonably supposed that he could not be found ; or that he made known his ac(|uisilioa so that he 
miglit make himself responsible for the value, in case he should be called upon by tlie owner, are circum- 
stances to rebut the presumption of a felonious taking and conversion. — The criminal law commissioners 
say : “the intention of a person taking property by finding will be felonious or not, according as his coii- 
<lu<*t, in omitting to use due diligence to discover the owner, or in concealing the property, or in other 
(‘ircumsiances, shows that, in the taking, he had or had not a design to deprive the owner altogether of 
bis property.” — Where a servant, indicted lor ^ stealing bank-notes, the property of her master, in his 
dwelling house, set up in her defence that she found them in the passage, and not knowing to whom they 
belonged, kept them to see if they were advertised; Park J. held that she ought to have inquired of her 
master, whether lh€»y were his or not, and that not having done so, but having taken them away from the 
house, she was guilty of larceny. 

Proof of the fHonious intent in the taking — goods taken by wife-^or by and a stranger. If a 

wife take goods of which the husband is the joint or sole owner, the taking is not larceny, because they are 
in law but one person, and the wife has a kind of interest in the goods. — Therefore, where the wife of a 
member of a friendly society, stole money belonging to the society, lodged in a box in her husband’s custo<^ly 
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tinder lock of the stewards of the society, it was held by the jiidf^es not to be larceny. — Whether, wliorc :i 
stranger and the wife jointly steal the husband's property, it is larceny in the stranger, has been the 
subject of contradictory decisions. Where it appeared that the prosecutor’s wife had assisted in carrying 
off the goods, and had continued to cohabit with the prisoner : on objection, the court ruled, that no per- 
son could be convicted of a felony in stealing goods when they came into his possession by the delivery of 
the prosecutor’s wife. But in a subsequent case, referred to the opinion of the judges, it was held that 
where the wife and a stranger steal the goods of the husband, the stranger is guilty of larceny. 

Proof of the taking’ — with reference to the possession of the goods. It has been already stated, th.it 
in order to constitute larceny, there must be such a taking of the goods, as would, without the felonious 
intent, amount to a trespass. Therefore, if the party obtain possession of the goods lawfully, as upon :i 
trust, for or on account of the owner, by which he acquires a kind of special property in them, he cannot 
afterwards be guilty of felony in converting them to his own use, unless by some new and distinct act rd 
taking, as by severing part of the goods from the rest with intent to convert them to his own use, he thereby 
determine the privity of the bailment and the special property conferred upon him, in which case he is as 
much guilty of a trespass against the virtual possession of the owner, by such second taking, as if the act 
had been done by a mere stranger. 

Proof of the taking — with refereiwe to the possession — original taking not fcJonioiis.'] In eases, there- 
fore, where the original taking of the goods is not animo furandi^ a subsetpient conversion of them to the 
party’s own use will not constitute larceny. Upon an indictment for stealing, it appeared that the prose- 
cutor’s shop (containing the articles mentioned in the indictment) being on fire, his neighbours assisted 
him in removing his goods for their security; the prisoner probably had removed all the articles which she 
■was charged with stealing, when the prosecutor’s other neighbours were thus employed ; she removed some 
of the articles in the prc&encc of the prosecutor, and under his observation, thougU not by his desire ; 
upon the prosecutor applying to her next morning, she denied that she had any of the things belonging 
to him, but they were found concealed in her house ; the jury found her guilty, but said, that in their 
opinion when she first took the goods from the shop, she had no evil iiitcmtioti, but that such evil intention 
came upon her afterwards; and u])on reference to the judges, they all held the conviction wrong, for it 
the original taking were not with intent to steal, the 8ubsc(i[uent conversion was no felony, but a broach of 
trust. — So, where a letter containing a bill of exchange was by mistake delivered to another person of the 
same name as the person to whom it was addressed, and the person to whom it was so delivered converted 
the bill of exchange to his own use, being convicted of larceny for this act, a case was reserved for the 
opinion of the judges, who held the conviction wrong, on the ground that it did not aj>pear that the 
prisoner had any animus farandi, when he first received the letter ; and a pardon was recommended. 

Proof of the taking — with reference to the possession — original taking not felonious — hail€esJ\ The 
cases which most usually occur, illustrative of this doctrine, are those where goods have been delivered 
into the hands of a bailee fora special purpose, who thereby acquires aright to the possession, and who, if 
he converts them, while in his possession as bailee, to his own use, even ammo furnndiy as he is not guilty of a 
trespass, is not guilty of larceny by that act. Thus, if goods are delivered to a carrier to be conveyed, and 
he steals them on the journey, it is no felony. — So where a man delivered his watch to tlie prisoner to be 
repaired, who, instead of repairing it, sold it, this was ruled by Vaugliau U. to be no felony. So, where the 
prosecutor had delivered a horse to the prisoner to be ngi.ste<l at l.y. Qd. per week, and the latter after 
keeping the animal for one week, for which he received payment, sold it in the course of the second week ; 
the prisoner having been convicted of larceny, the judges held the conviction wrong — Upon the principle 
that it is not felony in a bailee to convert to his own use the gooils bailed to him, a nice distinction has 
been grafted, which seems, says Mr. East, to stand more upon positive law, which cannot now be question- 
ed, than upon sound reasoning. The distinction is thus stated by Lord Hale: if a man delivers goods to a 
carrier to carry tc Dover, and he carries them away, it is uo felony ; but if the carrier have a bale or 
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trunk with goods in it delivered to him, and he breaks the bale or trunk, and carries away tho goods 
animo furandi^ or if ho carries tho whole pack to the place appointed, and then carries it away animo 
furandi^ it is a felonious taking ; but that must be intended where ho carries them to the place, and 
delivers or lays them down, for then his possession by the first delivery is determined, and the taking 
afterwards is a new taking. This distinction has been recognized and acted upon in numerous cases, not 
only of carriers and other bailees, where the bailment has been determined by breaking bulk &c., but 
likewise in the case of other persons, having a special property, where the contract conferring the special 
properly has been terminated by the tortious act of the party. A farmer sent forty bags of wheat to the 
piisoner, who was a warehouseman, for safe custody; the prisoner took eight of the bags, and shooting 
tin' wheat out on the floor, mixed it with four bags of inferior wheat, and sold the whole twelve for his 
own benefit ; lie replaced the wheat thus taken from the prosecutor with inferior wheat of his own ; it did 
not ajipear that there was any severing of part of the wheat in any one bag, from the residue of the wheat 
ill the sante bag; tiie prisoner being convicted of larceny, the judges were unanimously of opinion that the 
conviclioii was right, that the taking of the whole of the wheat out of any one bag, was no less a larceny 
than if the prisoner had severed a part from the residue of the wheat in the same bag. and had taken only 
tliat Jiart, leaving the remainder of the wheat in the same bag. In order, therefore, to establish a larceny 
of goods which have been bailed, some act determining the bailment must be proved. — Where A asked the 
prisoner, who was not her servant, but only a casual acquaintance, to put a letter in the post, telling 
Iier it contained money, and the prisoner broke the seal and abstracted the money before she put it in the 
post; the judges held that she was guilty of larceny. — Although a contrary opinion appears to have been 
formerly entertained, yet it is now settled, that when the owner parts with the possession of goods for a 
special purpose, and the bailee, when that purpose is executed, neglects to return, and afterwards disposes 
of them, if such bailee had not a felonious intention when he originally took the goods, the subsequent 
withholding and disposing of them will not constitute a new felonious taking, nor moke him guilty of 
felony. 

Proof of the tahinff — with reference to the pox ftession of the floods — cases of servants. Where a person 
has the bare charge or custody of goods, the legal possession of such goods remains in the owner, and 
larceny may be committed by the person having such a bare possession or custcKly. lie that has the 
care i)f another’s goods, says Lord Hale, h.as not the possesfuon of them, and therefore may, by his 
felonious embezzling of them, be guilty of felony : ns the butler who has the charge of Ids master’s plate, 
the shepherd who has the charge of his master’s sheep ; and so it is of an apprentice that feloniously embezzles 
his master’s goods. — So where a carter goes away with hl.s master’s cart. — The prisoner was a drover and 
had been employed by the jirosocutor as such, off and on, for nearly five years ; being employed by him to 
drive a number of sheep to a fair, he sold several of them, and applu'd the money to his own purposes ; 
being indicted for larceny he was fouml guilty ; but the jury also found that he did not intend to steal the 
sheep at the time ho took them into his possession; on a case reserved, all the judges who met were of 
opinion, that as the owner parted with the custody only, and not with the possession, the prisoner’s posscs<» 
bion was the owner’s, and that tho conviction was right. — So, where the prosecutor delivered to his servant 
a sum of money to carry to a person, who was to give him a bill for it, and the servant appropriated it to 
his own use, the judges wore of opinion that this was not a mere breach of trust, but a felony. And where 
the servant of the prosecutor went to lier master’s wife, and told her she was acquainted with a person 
who could give her ten guineas’ worth of silver, and tho prosecutor’s wife gave her ten guineas for that 
purpose, which she ran away with, she was found guilty of the larceny. — In order to render the oflcnce 
larceny, whore the property is taken by a servant, it must appear that the goods were at the time in tho 
possession of the master. It is not, however, necessary that they should be in his actual possession ; it is 
sufficient if he has a constructive possession, or possession in law. Therefore, where a man purchases 
goods, and sends liis servant to receive them, and the servant carries them away, it is larceny, for tho 
property carries with it the possession in law. On the other hand, unless the possession of the goods, actual 
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or constructive, be in the prosecutor, no larceny can be committed upon them with regard to him. Hus 
distinction is very material, as drawing the line between larceny and embe^^zlement. — If the poods are not 
in the actual or constructive possession of the master at the time they are taken, the offence of the servant 
in taking them will be embezzlement, and not larceny. Therefore, where goods in the possession of a 
third person, and not yet delivered over to the masler, are delivered to the servant, who appropriates them 
to his own use, this is not a larceny, for the time of the larceny must be referred to the period of the 
receipt of the goods by the servant, at which time there was no possession in the master, without which 
there could be no trespass, and no larceny. If, says Mr. East, the master Lad no otherwise the possession 
of the goo<ls tlian by the bare receipt of his servant, upon the delivery of another for the master’s use, and 
the servant have done no act to determine his original, lawful, and exclusive possession, as by depositing 
the goods in his master’s house, or the like — although to many purimscs, and as against third persons, this 
is in law a receipt of the goods by the master, yet it has been ruled otherwise in respect of the servant 
himself, upon a charge of larceny at common law, in converting tlic goods to his own use ; beciause as to 
him, there was no tortious taking in the first instance, and coiisc*quently no trespass, as there is where a 
servant converts to his own use property in the virtual possession of his master. 

Proof of the taking — distinction hrticocn larceny and ohtainin" yooils^ ^'C. hy false pretences,"] As the 
character of the transaction depends upon the intention of the parties, that intention must determine the 
nature of the offence. It is not lK>we\er snfTicient to show simply a felonious intent, an animus furandt 
on tlie part of the offender ; the mere intent to eomniit felony, or rather fraudulently to appropriate the 
matter in ipiesLion to the party’s own use, is not suflieient to render the taking felonious, where the owner, 
although induced liy the false represimtations of the offender, intends to ])art with his property in the 
matter delivered. Tlie law of Seotland is the same as our own on this point ; and the princijile of the 
ilistinction between lar<*eny and false jiretenees is well expressed in the following passage from a 
writer on the criminal law of that eoiintry ; “ Where possession is obtained by such false representations 
as induce the owner to sell or part with the property,, the crime is swindling. But a variety of cases 
frcciuently occur, in which the possession is obtained, not on any contract or agreement adequate 
to pass the property, but on some inferior title, adequate to give the prisoner the right of interim 
(iustody. The distinction between such cases, and those in which the property is obtained on a false pre- 
tence, lies here, — that in the one case, the proprietor has agreed to transfer the property, and therefore he has 
only been imposed upon in the transaction ; in the other, he has never agreed to part with his property, 
and therefore the subsequent appropriation is theft.” — There is a numerous class of cases in which goods 
have been obtained from the owner with a fraudulent intent, but where the owner only intended to part 
with the possession, and not with the property in them. In these cases it has been held, that if the prisoner 
had the at the time of the taking, and has converted the goods to his own use, the offence 

amounts to larceny. It has been generally in cases of this kind, that the clistiiiction between larceny and 
obtaining goods under false pretences has been lost sight of. The false pretences are only the mode 
employed by the offender to procure the possession of the property, and render the case no less a larceny 
than if he had taken the property without the knowledge of the owner, or by force. The real distinction 
is, whether the owner intended to pass the right of property ; if he did not, it is the subject of an indict- 
ment for larceny — if he did, of an indictment for obtaining money by false pretences. — But if there be only 
a negotiation for a purchase, and such purchase be not complete, the taking will amount to larceny, if there 
be a felonious intent on the part of the prisoner ; as in the following ease, which well illustrates the distinc- 
tion between the oflence of larceny, and of obtaining goods under the false pretence of purchasing them. 
The prisoner was indicted for stealing two silver cream ewers from the prosecutor, a silversmith ; he was 
formerly servant to a gentleman, who dealt with the prosecutor, and, some time after he had left him, he 
called at the prosecutor’s shop, and said that his master (meaning the gentleman whose service he had left) 
wanted some silver cream ewers, and desired the prosecutor to give him one, and to put it down to his 
master’s account ; the prosecutor gave him two ewers, in order that his master might select the one he 
liked best ,* the prisoner took both, sold them, and absconded ; at the trial, the prosecutor swore that he 
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did not charge the master (liis customer) with the cream ewers nor did he intend to charge him with 
either, until he had first ascertained which of them he had selected ; it was objected for the prisoner, that 
this amounted merely to obtaining goods under false pretences ; but Bayley J. held, that as the prosecutor 
intended to part with the possession only, and not with the right of tjroperty, the offence was larceny, but 
that if he had sent only cream ewer, and had charged the customer with it, the offence would have 
been otherwise. 

Proo f of the things stolen."\ The goods token must appear in evidence to be personal goods ; for none 
other can be tlic subject of larceny at common law. At common law larceny could not be committed of 
tilings that savoured of or adhered to the freehold, as trees, gx-ass, bushes, bridges, stones, the lead of a 
Ijous'*, or the like ; the stealing such things was only trespass : but if these things be severed from the free- 
hold, ns wood cut, stones dug out of a quarry, &c., then felony might be committed by stealing them, for 
then they are personal goods : and so strict was the rule in this respect, that a larceny could not be com- 
even of title-deeds, or any other charter or writing concerning the realty, or even of the box in 
which they were kept. This state of the law Las been rcmedieil by various statutes, which make it felony 
to steal the ore of certain metals or stones from mines ; to steal, or destroy or damage with intent to steal, 
any trees, saplings, shrubs, or underwood ; to steal, or destroy with intent to steal, any fence, railing, or 
gate ; or any cultivated root or plant 5 and to steal, or rip, cut, or break with intent to steal, any glass or 
w(>(mI work, or any thing made of metal, or utensil, or fixture, fixed to any building, or anything made of 
metal fixed in any land, being private property, or for a fence to any dwelling house &c., or in any place 
dedicated to public use or ornament : — and so it is ixow a misdemeanor to steal any record, &c., or any 
original document belonging to a court of record, or relating to any cause or matter, civil or criminal, 
begun, depending, or terminated, in any eourt of record or equity ; or to steal, or fraudulently destroy, or 
eonceal, any testamentary instrument relating to any real or personal estate ; or to steal any paper or parch- 
ment being evidence of the title to any real estate. Bonds, bills, &c,, being mere choses in action^ are not 
the subject of larceny at common law, for they arc of no intrinsic value ; but now by different statutes it 
lias bccu constituted felony to steal any valuable security, as fur money or the ]>iiyment of money, or enti- 
tling or evidencing tlie title of any person or body corporate to any share or interest in any public stock, 
or in any fund, or savings-bank &c : and it is felony if any person employed under the post-office steals, 
or for any purpose whatever embezzles, secretes, or destroys a post letter : so, to steal any chattel, money, 
or valuable security out of a post letter, is felony : and if any person in the public service, entrusted by 
virtue of his office with the receipt, custody, management, or control of any valuable security, embezzles, 
or fraudulently misapplies the same, or any part thereof, it is felony. Larceny at common law cannot be 
committed of things which are not the subject of property, as of a dead corj)SC ; but it is a high misdemea- 
nor to disinter a dead body for the purpose of dissection, or to sell and dispose of it for gain and profit. So, 
of things in which no person has any determinate property, as treasure trove, waifs, &c., till seized, it has 
been said that larceny cannot be committed ; but it would seem that the true owner, though unknown, has 
still a ])r()perty in them, before seizure by the lord, unless there be circumstances to show an intended de- 
reliction of the property : the same has been said of wreck ; but now by statute it is felony, to plunder 
or htcal any part of a ship or vessel in distress, wrecked, stranded, or cast on shore, or any goods, mer- 
chundi&e, or articles of any kind, belonging to such ship or vessel ; but if articles of small value, stranded 
or ca^t on shore, be stolen without circumstances of cruelty, outrage, or violence, the offender may be 
j>unished for simple larceny. Again, no larceny at common law can be committed of such animals in 
which there is no property either absolute or qualified ; as of beasts that are ferce natarcPy and unreclaimed; 
such as deer and hares, in a forest ; fish in an open river or pond ; or wild fowls, at their natural liberty. 
But if they are reclaimed or confined, and may serve for food, it is otherwise: so all valuable domestic 
animals, as horses, and all animals domUce naturm which serve for food, as swine, sheep, poultry, and the 
like, and the product of any of them, as eggs, milk from the cow while at pasture, wool pulled from the 
sheep’s back feloniously ; and the flesh of such as are ferce naturce ; may be the subject of larceny ; but as 
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to other animals which do not serve for food, such as dogs, ferrets, though tame and saleable, and other 
creatures kept for whim and pleasure, stealing these does not amount to larceny, at common law. But 
the statutes have made it felony, or otherwise punishable to steal or kill, &c. deer which are private pro- 
perty ; and special punishments have been enacted for taking or killing hares or conies in any warren, &c. ; 
for stealing any beast or bird ordinarily kept in a state of confinement, not being the subject of larceny 
at common law ; knowingly being in possession thereof, or of the skin or plumage thereof ; for killing 
wounding or taking any dovo-house pigeon, under such circumstances as do not amount to larceny at 
common law ; and for stealing dogs. To take or destroy any fish in any water which shall run through or 
bo in any land adjoining or belonging to the dwelling house of any person being the owner of such water, 
and having a right of fishery therein, is a misdemeanor ; and to take and destroy fish in any other water 
being private property, or in which there shall bo any private right of fishery ; and to take and destroy 
fish by angling in the day-time, in either description of water ; is punishable upon summary eviction by fine 
varying according to the nature of the offence.— and Archhold. 

SECTION II. 

OF PLUNDERING AND CHOHAREE. 

41 o8. Persons convicted of plundering (loot-oo-taraj) not amounting to robbery by subject to dis- 

open violence, as defined in cl. 1, sect. 3, Reg. LIII. 1803 (in consequence of the absence pwmsh- 

of proof of the criminal intent of committing robbery at the time of the going forth of the 
party, which is a necessary ingredient of the foregoing offence as declared in the above 
regulation) are liable to discretionary punishment. And this is the case whether the pro- 
perty bo seized and forcibly brought away, and appropriated to their own use by the plun- 
derers, or whether it be merely wasted and destroyed.(«) C. 0. No. 80 of vol. 4. L, P, 

(a) This order was issued on the following futwa delivered by the law officer of the sudder court : — 

Is/ Question . — A number of persons are sent to commit violence in a house, for such u purpose as to beat the owner, 
or carry some person away by force, or to prevent a marriage, or the like. Robbery or plunder of any property from any 
person is not a part of the intention with which they go to the house ; but, being there, they seize and forcibly bring away 
end appropriate to their own use the articles of property they find in the house. Ilow is plunder of this kind, committed 
no/ on any person^ but yet committed openly, regarded by the Mahomedan criminal lau ? — Is it punishable as U crime, and 
under what head of the Mahomedan law, and to what punishment is it liable ^ State your opinion and name the authorities. 

Anstoer to the 1st Question , — The offence in question (t. c, plunder of the description mentioned in the question) is a 
crime under the head of ghusb^ or usurpation, because ghus/j in its htcral sense means the forcibly taking a thing from 
another, and in law it signifies the taking of the property of another (provided it bo capable of being valued and bo sacred),’*' 
without the consent of the owner, in such a manner as to destroy the possession of the owner. If tho same is committed 
knowingly and wilfully, the act is held to be a criminal one, and the offender becomes responsible for a ziman, or compensa- 
tion ; and if it is committed erroneously, tho act is nevertheless liable for compensation, because a compensation is tho 
right of map, and it cannot bo dispensed with owing to the actor not having wilfully committed tho act, but in this case the 
act will not be a criminal one, as it is only an erroneous offence. In tho above case, the offenders will also be liable to pun- 
ishment by iazeery at the discretion of the hakim. 

• Sacrod proportioa are those which are regarded and respected as such under the Mahomedan law. They are tho properties ^1 
Mussulmans, of emnus, vtz., foreigners vi ho have settled theraselres under tho protection of tho Mahomedan ruler, and 

of mmtamtnst viz., foreign traders, Ac., who have temporarily (for any period under one year) settled themselves under the protection 
of the Mahomedan ruler. 
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OF OFFENCES AGAINST PROPERTY. 


When offence is 
aoubtful, char^re 
to bo on both 
counts. 


Distinfi^uished 
from theft by the 
absence of the «nt- 
ftius furandi in the 
takioi;. 

Nature of offcnre 
to depend on the 
concert with winch 
pri sellers act. 


Ivulmc: of the 
court under the 
JMahoiuedan law'. 


Rules rotrimling 
wrecks of heats 
wnth merchandize. 


4169. Such cases are to be entered in the criminal statements as riotous assault with 
forcible plundering (or destruction) of property, not amounting to dacoity.” C. O. No. 80 
of vol, 4. L. P. 

4160. In cases committed to the sessions, if there should be a doubt as to the exact 
oflfence, whether dacoity or riotous assault with plunder, the prisoners are to be charged 
on both counts, so that, on failure of conviction of the one offence, it may be had of the 
other. C. O. No. 80 of vol. 4. L. P. 

4161. Where the property is not taken animo furandi^ a subsequent appropriation of 
th(' property will not warrant a conviction of theft, but the prisoner may be punished for 
wrongful taking. Reports W. P. 1855, part 2, page 749. 

4162. When the prosecutor’s boat was wrecked and the villagers carried off the 
property, and the magistrate sentenced forty of the villagers to imprisonment and fine under 
sect. 19, Reg. IX. 1807 ; and the session judge recommended that the sentence be quashed, 
and that the magistrate be directed to commit the case to the sessions as one of robbery or 
tlieft ; the court observed that it would seem that there was no concerted and conjoint 
plot among the plunderers to act together for one common object ; that every man might 
probably have come to appropriate, and carry off, whatever he could for himself ; and that 
each must, in that event, be held responsible for what he himself did, and was, consequently, 
punishable within the limits of a magistrate’s authority as for a misdemeanor, unless tlicre 
were distinct evidence against him of carrying off property of a value, which, in a case 
strictly of theft, would take the charge out of the magistrate’s competency. Reports X. P, 
1852, part 2, page 793. 

4163. In order to make the offence theft, there must be a secret entry into a house by 
night ; though, if the commission be during tlie night, a subsequent violence, after a stealthy 
and clandestine entry, will not tako away the character of theft. This was ruled in a case 
in which tlie prisoners entered the house of the prosecutrix at night by the door, and carried 
off all her property, compelling her by force to remain quiet during tlie commission of the 
act. It was held not to be theft under the TVIahomedan law. Reports X. P. 1853, part 2, 
page 143, 

4164. It being apprelionded that the wreck or burning of boats laden with merchan- 
dize is often occasioned cither by the misconduct of the boatmen, or by the rapacity of the 
inhabitants along the river banks, who thus endeavour to conceal the crime of which they 
liave Ijeen guilty, magistrates are required to exercise the greatest vigilance on such occasions. 
EiKpiiry must always be made into the cause of such events and a report furnished by the 
darugali to the magistrate. Wliencver on the complaint of the cliarhandar or officer in 


‘JnJ Qwrsfion.—State the like opinion and authorities if the property bo not carried away and appropriated, but wasted 
and dealrojed "i 

Ansit^tr to the 2nd Qufsf ion.— In this case also the offender will be responsible for compensation of the property 
de8tro)6d and >\’asted, and liable to punishment by tazeer. Quotes a well-known Arabic example to the effect that 
“ whoever shaU destroy another’s property must be liable for compensation.” 
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charge of the boat on the part of the owners of the cargo, or from any other sufficient cause, 
there be reason to suppose that the loss or destruction of the boat is owing to the wilful 
misconduct of the boatmen or the violence of lawless depredators, a searching enquiry should 
be made into the circumstances, and the suspected persons should be arrested and dealt with 
as the law directs. Ev'ery means must also be taken for the preservation of the goods 
which are saved from the boat For this purpose the charhandar should not be unnecessarily 
interfered with, but he must be supported and protected in the discharge of his duty. If there 
be not present any charhandar or person empowered to act for the owners, the police must 
themselves take charge of the goods. In order the better to enable the owners of goods to 
keep a check on their agents, and to inform themselves of the real cause of the losses they 
may sustain, they are invited, wlienover they hear of the loss of a boat, to address to the 
magistrate, post-paid, a communication either in English or Ordoo in the annexed form.(a) 
The magistrate to whom it is addressed is to cause a brief extract to be drawn up in his 
office, explaining in Oordoo the circumstances of the case, so far as they can be ascertained, 
and is to forward it for the information of the owner through the mafristrate of the district 
in which he may reside. Magistrates are to use every precaution tliat the vigilance, which 
is exercised for repression of wrong, be not made the means of petty extortion from well- 
conducted and unoffending travellers or traders. Commissioners are to notice such cases 
ill their annual reports. C. O. Govt. JV. P. No. 1638, May 5, 1849, 

4165. Five prisoners convicted on strong presumption of having perpetrated the 
wilful murder of a charhandar, in charge of property on board a boat to which they were 
attached as boatmen, and of having embezzled the said property, and sunk the boat, wero 
sentenced to stripes and transportation for life; N. A. K voL 2 ^ page 28. Where the 
prisoners were convicted of plundering a stranded boat, and the offence did not amount to 
robbery by open violence, they were sentenced to imprisonment for three years ; N, A, R, 
vot 2, page 315. When the crew of a stranded vessel broke open the box of a passenger 
and appropriated its contents, they were convicted of theft, and sentenced to imprisonment 
for three years ; N, A, R. voL (j^ page 180. 

4166. Where a prisoner was convicted of having joined and associated with a band of 
chohars, and of having at different times, at night, in company with gangs of chohars 

(a) Form of application to magistrates. 

T have the honor to inform yon that I have received information of the loss of goods, dispatched hence by boat as by the 
annexed memorandum. — With reference to the government notificstion of the 5th May, 1849, I shall feel obliged by such 
information regarding the cause and extent of the loss ai you may be able to afford mo. I have, &c. 


To he eigned by full name legibly written and address. 


Description 
and size of 
boat. 

Name and 
residence of 
charhandar. 

Name and 
residence 
of maiyee. 

Desertion 

cargo. 

Where said 
to have 
been lost. 

How sup- 
posed to 
have been 
lost. 

Remarks. 






1 

Here may be entered any 
suspicious circumstances 
that may be known re- 
garding the loss. 


10 D 


Precedents. 

Plundering at- 
tended with mur* 
derj 

unaggravated. 


Cboharee. 
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Plunderiopr* at- 
tended with liuini- 
cido ; 


unBprgravAtod. 


Definitions. 

1 he absence of 
ownorsbip m the 
thinp^ stolen does 
not affect the pmlt 
of the thief. 


Appropriation by 
n tiervant of his 
master’s property. 


armed with offensive weapons, extorted by intimidation quantities of grain from several 
persons; the futwa declared that the offence was not specifically provided for by any stated 
penalty in the Mahomedan law, but that it was very similar to katta^oot-tarik^ or highway 
robbery, and liable to discretionary punishment by tazeer ; and the court, taking into consi- 
deration all the circumstances of the case, and the offence not having been especially 
provided for by any regulation, sentenced the prisoner, under the discretionary power 
vested in them by cl. 3, sect. 7, Reg. LIII. 1803, to stripes and transportation for life. 
N. A. K voL 1, page 336. 

4167. A large body of men armed with spears, clubs, and swords, and having lighted 
torches with them, attacked the house of a person for the purpose of carrying off his wife ; 
the woman however escaped, but in the progress of the outrage her husband received a 
wound from a spear of which he died the following day ; and the liouse was then plundered ; 
the prisoners, convicted of being accomplices in the attack and plunder, were sentenced, the 
one who gave the fatal blow to imprisonment for life, the leader and contriver of the plot to 
imprisonment for 14 years, and the rest for 7 years ; N A. R. vol. 4, page 49. Where 
the prisoners were convicted of being accessaries before the fact to the plunder of a boat 
laden with grain by a large body of villagers, they were sentenced to imprisonment for 
5 years ; iV. A. R, voL l^page 391. 


SECTION III. 

OF THEFT AND ROBBERY. 

4168. A person being charged with stealing a brahniini bull, wliicli had been dedi- 
cated to religion and allowed to W’’ander about without restraint, it was lield that the fact of 
there being no ownersliip in any individual did not affect tlie criminality of the act, 
which must depend altogether on the animm by which tlie accused was actuated. Const. 
No. 803. 

4169. The clandestine removal by a servant from his employer’s residence of property 
placed under his custody by his employer, with the intent of appropriating such property 
to himself, amounts to theft But where the servant appropriates the property without 
removing it from the premises of his employer, the offence amounts to embezzlement only, 
N. A. R, voL (i^page 165. So, where a servant who had charge of his master’s property 
removed and disposed of it for his own use, it was held that he had stolen it, because the 
possession of it had not been relinquished by his master when he entrusted tlie prisoner with 
the care of it. If the prisoner had pledged the property with his master’s sanction and appro- 
priated the money to his own use, he would have been guilty of embezzlement Reports 
i, P, 1854, part 1, page 776. So, where a servant received from his master 500 rupees 
to convey to another person and appropriated it, he was convicted of theft Reports W. P 
1855, part 2, page 174. 
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4170. Where the crew of a stranded vessel broke open a box belonging to a pas- 
senger (who had left the vessel), removed the property, and appropriated it to them- 
selves, they were convicted of theft ; and the conviction by the magistrate of the frau- 
dulent appropriation of the property of the prosecutor” was quashed. N. A. R. vol. 5, 
page 180. 

4171. The court admitted tlie distinction acknowledged by English law between theft 
and fraud when the goods have been obtained by false pretences, which depends upon the 
question whether the owner intended to pass the right of property or merely the possession. 

The taking and carrying away are felonious, where the goods are taken against tlio will of 
the owner, either in his absence or in a clandestine manner, or where possession is obtained 
by force or surprise, or by any trick, device, or fraudulent expedient, the owner not volun- 
tarily parting with his entire interest in the goods, and where the taker intend, in any such 
case, fraudulently to deprive the owner of his entire interest in the property against his will.” 
Reports IK 1\ 1856, part 1, page 645. 

4172. In all cases of theft, whether in a house, ware-house, or other place, or from 
the person of another (not coming within the provisions of the regulations in force for the 
punishment of robbery by open violence, or the provisions of cl. 1 , sect. 2 of this regula- 
tion, i. e. cases of burglary), if tho theft, or the attempt to commit tlie same, has been 
accompanied with murder or with an attempt to commit murder ; or with woun ding, burn- 
ing, severe corporal injury, or other aggravating act of personal violence; it is the duty of 
the magistrate to commit the whole of the prisoners, who appear from the evidence adduced 
to have been concerned, either ns principals or accomplices, in the offence, to take their trial 
before tho sessions court. Reg. XII. 1818, sect. 3, el. 2. 

4173. In cases of theft where the amount or value stolen exceeds the sum of 
three hundred rupees, the amount is to bo deemed a circumstance taking the case out 
of the magistrate’s jurisdiction as to passing sentence on tlie accused, and is to make 
it necessary for him to commit the accused for trial to the sessions court. Reg. IV. 1820, 
sect. 4. 

4174. Where the offence is accompanied with only trilling injury to the person, 
commitment is not requisite. Reports L. P. 1853, part 2, jiage 241. 

4175. The magistrate is also to exercise his discretion in committing for trial before 
the sessions court any persons charged with theft, although not attended with the aggra- 
vating circumstances above-mentioned, wdio from their notoriously bad character, or from 
their having been before convicted of a heinous offence, or from any other peculiar circum- 
stances of the case, appear to him deserving of a severer punishment than the magistrate 
is authorized to inflict under the following clauses of this section. Reg. XII. 1818, sect 3, 
cl. 2. 

4176. A previous conviction of petty theft, not exceeding 10 rupees, when unattended 
with any aggravating circumstance, is not to be deemed a previous conviction of a heinous 
crime, such as precludes the magistrate’s judicial cognizance of a charge of burglary or 


Appropriation hv 
crew of n ^trandtMi 
^ossel of property 
of a passen^cer. 


Divtinrtion be- 
twooii thett and 
fiaud depends on 
tin* intent- of tho 
oanor to pass tho 
1 ipht of property 
in the Roods or 
merely pOb‘»esision 


Commit- 

ment. 

Casoa which must 
bo committed ; 
if attended with 
murder or se\ero 
personal injury ; 


or if the amount 
or value of prop* r- 
ty stolen excecil«i 
300 rupees. 


Trifling injvirv 
does not necessi- 
tate commitment. 
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be committed. 
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Magistrate may 
commit under any 
peculiar circum- 
stances ; but the 
express circum- 
stances must be 
mentioned in his 
roobakaree of com- 
mitment. 


J udgo how to 
proceed if no spe- 
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consKlers the com- 
mllmeni improper. 


♦ Sec para. lOfiO. 


Kxamplos of ma- 
gistrate’s power to 
com nut or pass 
sentence. 


r 


In all other cases 
the magistrate 
not commit. 


theft, or of buying or receiving stolen property, and requires that the prisoner be committed 
for trial before the sessions court (a) Reg. VI. 1824, sect. 5. 

4177. A magistrate is not bound to dispose of a case of theft, although within his 
competency, but may commit the offenders to take their trial before the sessions court under 
the above provisions, should any peculiar circumstances in the case induce him to consider 
this course of proceeding preferable ; but in such case it is incumbent on him to state, in his 
roobakaree of commitment, the express circumstance or circumstances of aggravation, which 
have led him to commit the case, instead of disposing of it himself. The session judge is to 
furnish the same information in his abstract statement of sentences passed without reference. 
Const. No. 391, para. 5. C. O. No. 239 of vol. 1. 

4178. In such case, where no special grounds are assigned in the roobakaree of com- 
mitment, or are shown on the proceedings to justify the commitment, the session judf»‘e is 
not competent to return the proceedings without trial, and to instruct the magistrate to 
dispose of the case ; but he should call upon the magistrate to supply the omission, and in 
the event of insufficient ground for commitment being shown, he should, nevertheless, 
proceed to decide the case, contenting himself with recording, in his final proceeding or 
otherwise, a caution to the magistrate against making unnecessary commitments in future ; 
and not exceeding (if the prisoner be convicted) that measure of punishment wdiich it would 
liave been competent to the magistrate to award, had he himself disposed of the case.^ 
Const. No. ^l,para. 6. 

4179. On a second conviction of simple theft of property not exceeding 300 rupees, — 
the amount or value of property stolen in tlio first case being above 10 rupees, but not 
exceeding 300 rupees, — a magistrate is competent to pass sentence of punishment, provided 
that the amount of the latter theft does not exceed the sum of 300 rupees. Const. 
No. 419. 

4180. A magistrate is competent to sentence a prisoner convicted of cattle stealing, 
who has been previously convicted of the same offence. Const. No. 1273, 

4181. In a case of theft by servant of his master’s property, the amount or value of 
which is above 50, but does not exceed 300 rupees, and which is unattended with personal 
violence or other circumstance of aggravation, such as to bring the case within cl. 2, sect. 
3, Reg. XII. 1818 [i. e. cases which must be committed], the magistrate is competent to 
punish the offender on his own authority to the extent specified in cl. 4 of the section quoted. 
Const. No. 391, para. 4. 

4182. With exception to the cases above-mentioned, the magistrates are to hear and 
determine, without reference to the sessions court, all other cases of theft, and after having 
duly considered the evidence which is adduced on the part of the prosecution and of the 
prisoner, are to pass sentence of acquittal or conviction. Reg. XII. 1818, sect. 8, cl. 3. 


(a) There appears an ambiguity in the wording of this provision inasmuch as agreeably to the provisions of Reg. XII. 
ISIS, a previous conviction of a heinous crime of whatever nature does not preclude the magistrate's judicial cognizance of 
a charge of simple theft not exceeding 300 rupees. Const. No. 419, para. S. 
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4183. The declaration of the prosecutor on oath as to the value of property taken Rule for deter- 
must be considered sufficient to determine in the first instance the tribunal by which the of “^the ^^'propelty 
case should be tried ; provided of course that there is no reason to impugn the truth of it, on 

which point the magistrate is competent to make such enquiries as he thinks proper and 
to proceed accordingly* Const. No. 1030. 

4184. But in a case where the alleged value of the stolen property is the only reason so, where the 
for the commitment of the prisoner, the magistrate is to put on 3?Bcord such proof as may 

show reasonable probability that the loss sustained by the prosecutor really amounts to commit- 

the sum specified and charged in the indictment C. O. No. 8, September 12, 1854. 

4185. In cases of theft cognizable by the magistrate under the foregoing rules, if the Magistrate’a 
amount or value of the property stolen exceeds 50 rupees ; or if the persons committing powers, 
the theft have been before convicted of theft, burglary, robbery, or other heinous offence ; 

or if the prisoner has committed the offence while employed in the office of watchman,(a) 

guard, or police officer, as described in sect 4, Reg. III. 1805 [see para. 4146]; or is a JJJevUms emwie ^ 

servant of the person from whom the property has been stolen ; or a servant em])loyed in ^*2“ ; the 

^ ^ ^ . 11 . 1 ^ . offender is a watch- 

the house in which the theft has been committed ; as well as in all cases of cattle stealing ; *nao or police offi- 

the magistrate is empowered, on proof of the guilt of the prisoner, to sentence him to of the person rob- 

imprisonment with hard labor for such period as appears proper, not exceeding 2 years, in the house rob- 

and to corporal punishment [commutablc by cl. 2, sect. 2, Reg. II. 1834 to one year’s of cattie^stwiimg!* 

additional imprisonment]. Reg. XII. 1818, sect. 3, cl. 4. 


4186 . The term cattle,” as used above, must be held to include not only bullocks Meaning of term 

•' ** ca ttle 

and buffaloes, but also horses, cows, sheep, goats, and donkeys. Const. No. 994. 

4187. The rule in sect. 5, Reg. VI. 1824,* which declares a petty theft not exceeding Punishment after 

, . . ^ previous conviction 

10 rupees not to be a heinous offence, applies only to the question of commitment ; and “o* ®*- 

1111 11 *i»i ceeding 10 rupees* 

cannot be held to supersede that contained in the above provision, which authorizes a para, 4175 , 
magistrate to pass sentence of two years’ imprisonment and stripes on conviction of theft, 
where the offender has been before convicted of the same, whatever may be the amount 
taken in cither(^>) case. Const. No. 488. 

4188. A magistrate w^as informed that ho was competent to inflict the full punish- Case ofmeoni- 
ment of two years’ imprisonment on a woman convicted of theft, on the ground of her 

having been twice before convicted, and appearing to be an incorrigible thief. Const 
No. 468. 


4189. When a prisoner was not a watchman at the time of committing the offence, 
the circumstance of his having been one formerly, or his being so denominated, is not to 
be regarded as a circumstance of aggravation under the above provisions. The magis- 
trates are to state distinctly, in the column of remarks of the statements which they fur- 
nish of prisoners punished by them under Reg, XII. 1818, whether a prisoner whose pro- 


It is no aggra- 
vation that the 
prisoner has been 
formerly employed 
as a watchman : 
the raairistrate is 
to state whether he 
was so employed 
at the time ot com- 
mitting the offence. 


(o) This applies to private watchmen, entertained by individuals, as well as to those in the public service : see para 

4240. 

(b) This is not strictly correct ; for if the amount stolen in the case under trial exceeds 300 rupees, the magistrate is 
not competent to pass sentence, under sect. 4, Reg. IV. 1820. See para. 4172. 


10 E 
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UnAfcspravatod 
thefts punishable 
by impnsonment 
for C months ; 


and for one year m 
addition in lion of 
corporal punish- 
ment : 


in unaprirrovatcrt 
cases the seuti'nce 
cannot be more 
severe 


If theft does not 
exceed 50 rupees, 
htnpes may bo 
awarded tu an adult 
otfeioler. 

II tho offender is 
of tender )eaio, tho 
puiimhiiieut is to 
be by stripes not 
exceediuji; K). 


Under those pro- 
visions, if the of. 
fender is adult, the 
maj^istrato may 
punish by impn 
sonmentor stripes; 
if of tender years, 
he must av^urd 
stripes* 


The same rule 
applies to the case 
of a prisoner con- 


fession is that of gorait^ dhanuk, or any other description of watchman^ was^ at the time 
of committing the offence of which he is convicted, actually employed in the capacity of 
guard or watchman, as described in sect* 4, Reg. III. 1805, or otherwise. C. O. No. 297 
of vol. 1. 

4190. In other cases of theft, not included in the foregoing provisions, the magistrate 
is either to refer the case for decision to his assistant, under the powers vested in the 
assistant to the magistrate by the regulations in force, or is to proceed to investigate them 
himself, and to pass sentence on the prisoners under the powers vested in him by sect. 1 9, 
Reg. IX. 1807 [i*. 6. imprisonment not exceeding 6 months and corporal punishment], 
Reg. XII. 1818, sect 3, cl. 5. 

4191. A sentence of one year’s imprisonment in lieu of corporal punishment, passed 
by a magistrate on a conviction of theft not exceeding 50 rupees in addition to impri- 
sonment for 6 months, is not illegal under the wording of cl. 2, sect 2, Reg. IL 1834. 
Const No. 1183. 

4192. A magistrate is not competent, in cases of theft, to pass sentence of imprison- 
ment exceeding 6 months [and stripes], unless the theft has been attended by one or 
more of the six aggravating circumstances enumerated in cl. 4, sect. 3, Reg. XII. 1818. 
Const No. 358. 

4193. It is competent to a magistrate, on conviction in cases of theft of property not 
exceeding in value the sum of fifty rupees, to sentence tho prisoner convicted to corporal 
punishment not exceeding 30 stripes of a ratan.(a) Act III. 1844, sect. 1. 

4194. It is competent to a magistrate, and ho is hereby required, on conviction in 
cases of tt;ieft of property not exceeding in value the sum of fifty rupees, if tlie person con- 
victed appears to him by inspection or other evidence to be of such tender years as to require 
punishment rather in the way of school discipline than of ordinary criminal justice, to sen- 
tence such person to corporal punishment with a light ratan not exceeding 10 stripes. 
Act III. 1844, sect 2. 

4195. By section I of these provisions, magistrates are declared competent, in certain 
cases, to inflict corporal punishment on adult offenders ; and are at liberty, therefore, 
whenever they may deem such a course preferable, to sentence such offenders when 
convicted of theft of property not exceeding 50 rupees in value to the other penalties pre- 
scribed by pre-existing laws for that offence. Section 2, on the other hand, leaves no 
discretion whatever to the magistrate as regards juvenile offenders, imperatively enacting 
that he shall punish such, in cases of tho nature under notice, rather in the way of school 
disciplino than ordinary criminal justice, by sentencing them to undergo corporal punish- 
ment with a light ratan. G. O. No. 174 of vol. 3, para. 2. 

4196. A question has arisen regarding tho course to be pursued towards persons 
convicted a second time of theft of property not exceeding 50 rupees in value, whether 

(a) This recurrence of the legislature to corporal punishment is declared to bo merdy temporary, “ until adequate 
improvements in prison discipline can be effected.^’ 
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corporal punishment should be repeated, or other regulations providing for such contin- 
gencies enforced. Referring to the above construction of Act IIL 1844, which loaves the 
infliction of corporal punishment, or the imposition of other penalty on adult offenders, !n 
cases falling under its provisions, discretionary with the magistrate on primary conviction, 
— the courts of nizamut adawlut have ruled, that, as regards those offenders, a similar dis- 
cretionary power is vested in the magistrate relatively to secondary convictions; and further, 
in maintenance of the broad distinction between the cases of adult and juvenile offenders, 
they have determined that if a juvenile offender who has been once sentenced to corporal 
punishment be still, on the occasion of his re-apprehension and second conviction of theft of 
property not exceeding 50 rupees in value, of such tender years as to require, in the opinion 
of the magistrate, that he should be punished rather in the way of school discipline than 
ordinary criminal justice, it is incumbent on the magistrate to pass sentence of corporal 
punishment. C. O. No. 174 of vol. 3, para. 3. 

4197. Attempts to commit theft do not fall under the provisions of Act IIL 1844. 
C. O. No. 3 of vol. 4. 

4198. No female is to be subject to corporal punishment ; and in cases of infliction of 
corporal punishment, no other punishment is to be superadded ; and the punishment is to bo 
inflicted on all occasions in the presence of the magistrate. Act IIL 1844, sect. 3. 

4199. Under the provisions of Act III. 1844, magistrates, joint magistrates, and 
persons lawfully exercising the powers of a magistrate, are alone competent to award 
corporal punishment ; and the corporal punishment must bo inflicted in the presence of such 
officers only. C. O. No. 174 of vol. 3, paras. 1 and 4. 

4200. Whenever a prisoner is charged before a magistrate or joint magistrate with 
two or more distinct offences, for neither of which he has been previously brought to trial; 
but for each of which he would be subjected, on conviction, to the penalties prescribed by 
cl. 4, sect. 3, Reg. XII. 1818 [f. c. in cases of theft attended with one of the aggravating 
circumstances which do not take the case out of the magistrate’s competence]; the magis- 
trate is to refrain from passing any sentence, until he lias completed his proceedings in 
both cases. Reg. VI. 1824, sect. 2, cl. 1. 

4201. Should the prisoner be convicted of two or more of the offences charged, the 
magistrate is authorized to reduce the punishment so as not to exceed in the aggregate 
imprisonment for the term of two years and stripes [or one year’s additional imprisonment], 
provided he is of opinion, on consideration of the several acts of criminality established 
against the prisoner and the circumstances of each case, that the punishment above specified 
is sufficient. Reg. VI. 1824, sect 2, cl. 2. 

4202. If, however, the magistrate Is of opinion that the prisoner is deserving of a 
more severe punishment than that above specified, he is to refrain from passing any sentence, 
and is to commit the prisoner to take his trial before the sessions court for each offence. 
Reg. VI. 1824, sect 2, cl. 3. 

4203. The provisions of cl. 1, sect 2, Reg. VI. 1824 are extended to cases in which 
a prisoner is charged before a magistrate or joint magistrate with two or more distinct 
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thefts, not being of the nature of those described in els. 2 and 4, sect. 3, Reg. XII. 1818 
[i. c. cases of theft which the magistrate must or may commit to the sessions, or attended 
with one of the circumstances which do not take the case out of the magistrate’s competence ; 

or in other words, cases of petty theft, in which the magistrate cannot award a higher 

sentence than imprisonment for six months and one year’s additional imprisonment in lieu of 
stripes], for neither of which he has been previously brought to trial ; and those officers are to 
observe the course of proceeding laid down in the first quoted provisions in the trial of such 
cases. Reg. VI. 1829, sect. 2, cl. 1. 

4204. Should the accused be convicted of two or more of the offences charged, tho 
magistrate or joint magistrate is authorized to pass a sentence upon the prisoner for any 
term of imprisonment not exceeding two years with labor, in addition to the corporal punish- 
ment [or additional imprisonment] which those officers are empowered to inflict under the 
regulations. Reg. VI. 1829, sect. 2, cl. 2. 

4205. The magistrates and joint magistrates are empowered to commit, for trial before 
the sessions courts, any persons charged with two or more offences of the above description, 
whenever they are of opinion that there exist any circumstances of aggravation, such as to 
render the prisoner deserving of a more severe punishment than they are competent to 
inflict. Reg* VI. 1829, sect. 2, cl. 3. 

4206. Whoever is proved to have belonged, either before or after the passing of this 
Act, to any wandering gang of persons associated for the purposes of theft or robbery, not 
being a gang of thugs or dacoits, is to be punished with imprisonment with hard labor for 
any term not exceeding seven years. Act XI. 1848, sect. 1. 

4207. These provisions apply to cases of theft and burglary only. Reports L. P, 
1852, part 1, page 893. 

4208. Any person accused of the offence of belonging to any such gang as aforesaid, 
or of the offence of unlawfully and knowingly receiving or buying property stolen or plun- 
dered by any such gang, may be committed by any magistrate within the territories of the 
East India Company, and may bo tried by any court which would have been competent to 
try him if his offence had been committed within the zillah where that court sits. Act XL 
1848, sect 2. 

4209. No court is, on the trial of any offence under this Act, to require any futwa 
from any law officer. Act XL 1848, sect 3. 

4210. Persons committed by the magistrate under tho above provisions, if convicted 
on trial before the sessions court, are liable to the penalties prescribed for the offences in 
question by els. 2,4, 5, and 7, sect. 8, Reg. XVIL 1817. Reg. XII. 1818, sect 3, cl. 2. 

, 4211. Persons convicted of murder in prosecution of robbery, burglary, or theft, as 

* in all other cases of wilful murder, are liable to a sentence of death by the nizamut 
adawlut under the laws and regulations in force which are applicable to such cases. 
Reg. XVIL 1817, sect 8, cL 2* 



BOOK VT. — CHAPTEE I.— SECTION III. — THEFT AND ROBBEEY. 


877 


4212. In all cases of burglary and theft, or of theft without burglary, whotlier in a 
house or from the person of another, as well as in all cases of robbery, not within the 
provisions of the regulations in force for the punishment of robbery by open violence ; 
if the robbery, burglary, or theft, or an attempt to commit the same be accompanied with 
an attempt to commit wilful murder, whether by wounding, burning, strangling, poison- 
ing, drowning, throwing into a well, or by any other means ; or be accompanied with 
wounding, burning, or corporal injury to any person or persons, in such degree as to 
endanger life; the offender or offenders who are convicted to the satisfaction of the 
uizamut adawlut of having been concerned, as principals or accomplices, in a robbery, 
burglary, or theft, or in an attempt to commit the same, attended with such aggravated 
criminality, are liable to the same punislimeut as that prescribed for robbery by open 
violence ; viz. imprisonment and transportation for life. — Tlie trial in all such cases is to be 
referred by tho sessions court to the nizainut adawlut; and the session judge, before whom 
the trial is held, is to proceed as ilirected in sect. 4, Reg. VIIL 1808,* and other regulations 
in force, res[)ecting prisoners who are liable to a sentence of imprisonment and transporta- 
tion for life. If tho session judge is of opinion that there are grounds for a mitigation of 
tho prescribed i)unishment, he is to state the same for the consideration of the nizamut 
adawlut. lleg. XVIL 1817, sect. 8, cl. 4. 

4213. This provision is not applicable to a case in w’hicli death has ensued. Reports 
P, 1853, part 1, page 193. But if the violence used has not resulted in death, however 

clear may be tho intention to kill, a capital sentence cannot be passed. Reports X. P. 1855, 
part 2, page 971. 

4214. A futwa convicting on strong presumption (zann-i’-ghaUh or shuhha-i~kawi) is 
a futwa of conviction; and a session judge concurring in such conviction in a case of bur- 
glary or theft attended with murder, or wounding or corporal injury endangering life, must 
proceed, as prescribed above, to pass sentence of imprisonment and transportation for life, 
and refer tho trial for the final orders of the nizamut adawlut, suspending the issue of his 
warrant for execution of his sentence until the final orders of that court bo received. 
Const. No. 558, para. 2. 

4215. Where the prisoners, in a case of burglary and theft, took the prosecutor’s 
child, aged about one year, from its bed and left it in the adjoining garden, it was held to be 
a case of burglary attended with corporal injury in such a degree as to endanger life, and 
as such necessarily referrible to the nizamut adawlut under the above provisions. N. A. R. 
vol. 4, page 284. 

42 1 6. All cases of administering poisonous drugs to persons, with a view to robbing 
them while in a state of insensibility, come wdthin tho provisions of cl. 4, sect. 8, Reg. 
XVTI. 1817 ; and the session judge must pass sentence of imprisonment in transportation 
for life, and refer the case, if the prisoners are convicted, for the final sentence of tho niza- 
mut adawlut, whether death ensues or otherwise, C. O. No. 291 of voL 1. Const. No. 365. 
N. A. R. vol. 3, page 333. 
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4217. As thujrgce officers are vested with magisterial powers with respect to the 
specific crimes of thuggee and poisoning, so persons committed on a charge of poisoning 
may be tried by the session judge specially appointed for tho trial of thugs. Const. 
No. 1107. 

4218. Persons accused of robbery and murder, or of cither of those crimes, under 
circumstances justifying a suspicion that the crimes have been perpetrated by persons 
engaged in a systematic combination for such purposes, are to be made over to the assis- 
tant to the general superintendent for the suppression of thuggee, wlio will commit the 
])ersons so transferred to be tried before the special session judge for the trial of thugs, and 
will make investigations as to the existence of combinations of the kind described with a 
view to the suppression of the oflences to which they give rise. [Tliis order was circula- 
ted in tho Debar districts only, but appears applicable to all the provinces.](ff) C. 0. 
No. 92 of vol. 3. L. P. 

4219. The above rule is applicable only to the crime of administering 

drugs to persons, with a view to robbing them when in a state of insensibility ; and does not 
include the offence of administering drugs and substances of a merely infoxkatmg charac- 
ter, and not of a nature to endanger life, for the })urpose recited ; consequently those cases 
only are rcferrible to the nizamut adawlut, in which the prisoners are accused and con- 
victed of having administered poisonous drugs. C. O. No. G4 of vol. 3. N. A. R, vol. 5, 
page 121. 

4220. In such cases an indictment is defective, if tlie name only of the drug used be 
given, and its designation of poison bo not specifically adduced. Such indictments there- 
fore are to bo worded simply administering poison or poisonous drugs with intent,” &c., 
or administering intoxicating drugs with intent,” &c. (according as either of the above 


(«) The following extract from a letter of the superintendent of police was anuc'xed to the above order: “ I have no 
doubt however but what a combination exists along the lines of road frequented by travellers, pilgrims, &c., for robbery 
by this atrocious method ; and that the dak bearers, petty modis at the halting places, bhatiaras aud common thieves, 
are concerned in it. I also think that it is carried on to a greater extent than is officially known, or generally suspected ; 
and that many of the travellers, whose corpses, at the times of pilgrimage toGyahor Hurri Chetra, are found by tho roadside 
or at halting places, have met with their deaths from such moans. The roads are so inadequately protected without any patrol, 
that there is always an opportunity for such a crime almost without a chance of discovery,” The same officer has also recorded 
the following remarks : ” The crime of theft by administering stupifying dmgs is becoming, 1 am sorry to observe, common 
iu these provinces, and Major iSleeman reports the same in that part of the country over which ho has the chief police charge. 
It IS safer than common theft, as the mithaiwala has time to got off ; and it is only from accidental circumstances that any 
clue is found or the party apprehended. The drugs administered are all stupifying ; if the dose taken is large, they cause 
death ; if small stupefaction, not in my opinion intoxication. The mithaiwala mixes tho dnig by chance, and leaves his victim 
to recover or die, as the chance may be ; and I think a heavier punishment than six or seven years* imprisonment should 
always be given to this class of offenders; and I would never give less than imprisonmeat for life, as such men should 
(like the thugs) not be allowed again to bo at large to the injury of tho community. That death does not ensue in every 
case is not the fault of the mithoiwalas administering tho drug in food or water ; it arises from the merest chance, whe- 
ther the stomach of the receiver is full or empty, the >ictiin robust or weak, or the quantity of mixed food swallowed before 
the effect of tho drug appears ; and it is, I think, a mistake to charge this class of miscreants with administering xntoxicaiing 
drugs where the parties recover, when they are always poisonous drugs dependent for their final effect on the quantity which 
the victim may swallow, or other circumstances, not on any defrigned will of the administerer.” Police Report of Sup» Poi» 
h, P, for the first six months q/" 1841, para. 123. 
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rules applies to the case), the article given, whether dhutoora or other substance, being 
adduced in the evidence in support of the charge. C. O. No. 83 of vol. 3. 

4221. The provisions of cl. 5, sect. 8, Reg. XVII. 1817 are not applicable to cases of 
administering intoxicating drugs and theft.’^ Const No. 1324. 

4222. In cases of conviction before the sessions courts of any offences specified in the 
preceding clause, wherein the robbery, burglary, or theft, or an attempt to commit the 
same, has not been accompanied with an attempt to commit murder ; nor with wounding, 
burning, or other corporal injury, in such degree as to endanger life ; but has been attended 
with wounding, or other corporal injury, in a less degree, the session judge, provided he 
concurs in the conviction of the oftender, is without reference to the nizamut adawlut to 
adjudge him to suffer such punishment, as appears adequate to the offence, not exceeding 
the sentence which the sessions courts are authorized to pass in cases of burglary by cl. 1, 
sect. 3, Reg. 1. 1811 ; viz. stripes [now comnmtable to two years’ additional imprisonment] 
and imprisonment for 14 years in banishment from the district where the prisoner has 
resided. Reg. XVIL 1817, sect. 8, cl. 5. 

4223. Notliing in the above clause is to be construed to authorize an enhancement of 
the penalties declared by the regulations in force for burglary, or theft, when not accom- 
panied with wounding, or other corporal injury, nor with an attempt to commit murder by 
strangling, or other means, as described in cl. 4 of this section. Reg. XVIL 1817, sect. 8, 
cl. 6. 

4224. No part of the preceding section [which contains tlie penalties prescribed for 
the offence of gang-robbery] is to bo considered applicable to secret theft, or larceny 
without open violence {sariha-i^sughra\ whether accompanied with burglary [ndkh^zam\ 
or simple theft from the person or house, unaccompanied with any aggravating circums- 
tance. In such ca 3 es the Mahomedan law, with the modifications of it in existing regula- 
tions, and the rules contained in sect. 2 of tliis regulation^ when the prisoner is declared 
liable to discretionary punishment, is to govern the sentences of the sessions courts; as well as 
of the nizamut adawlut in any cases referred to that court. Reg. LIII. 1803, sect. 5, 
cl. 1. 

4225. It is hereby declared, in explanation of tho above provision, that the reference 
therein made to the Mahomedan law in cases of theft was not intended, and is not to be 
considered, to preclude the sessions courts from adjudging stripes [now commutable to two 
years’ additional imprisonment] in addition to imprisonment not exceeding seven years, 
when such punishment in aggravated cases of theft appears just and proper. Reg. XVIL 
1817, sect, 8, cl. 7. 

4226. The explanation contained in the two clauses of sect. 5, Reg. LIII. 1803,(a) 
respecting tho distinction to be observed in cases of secret theft, or larceny without open 

(a) One of these clauses is given above ; the other declared murder, wounding, or other personal injury, and any other 
criminal acts of violence, douo in prosecution of an original intention to commit theft, liable to the same punishment, as is 
specified in the preceding section, for tho same acts of criminality committed in prosecution of robbery by open violence. 
Clause 2 is repealed by Reg. XVII. 1817, and the provisions given above enacted in its stead. 
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violence, and of criminal acts of violence done in prosecution of the original intention 
to commit theft, is to be applied in like manner to the several provisions contained in the 
present regulation [?. c. for the punishment of police officers or watchmen being accom- 
plices in or conniving at robbery by open violence^]. But if any police officer or any 
guard, or watchman, bound to assist the officers of police, f as described in sect 4 of this 
regulation, is convicted of theft, though without any act of violence, or of clear and direct 
connivance at the perpetration of such crime, he is liable to suffer such aggravation of 
punishment as the sessions court, before whom he is convicted, or the nizamut adawlut if 
the case is rcferrible to that court, deem adequate to his oflence, not exceeding the limita- 
tions prescribed by cl. 7 sect. 2{, and cl. 3 sect. 7||, Reg. LIII. 1803, for cases not specifi- 
cally provided for by the regulations, or by any stated penalty in the Mahomedan law. 
Keg. III. 1805, sect. 6. 

4227. With a view to enable the nizamut adawlut to judge, from the abstract state- 
ments of prisoners punished without reference, of the fitness of the sentences passed in 
cases of burglary, theft attended with personal injury, and the knowing receipt of property 
acquired by theft or robbery ; the session judges are required, whenever by reason of cir- 
cumstances of aggravation a sentence of severity (exceeding 4 years’ imprisonment with 
stripes) is passed, to insert under the column of remarks a brief explanation showing what 
those circumstances of asr^ravation are. But this order is not intended to fix a maximum 
of punishment in unaggravated cases, and is not to be construed as such : nor is it to 
supersede the necessity of furnishing brief explanations, showing the nature of each case, 
in the column appropriated for that purpose.* C. O. Nos. 216 and 275 of vol. 1. 

4228. Where the prisoner was convicted of being an accomplice in theft attended with 
murder, the deceased having held him by the hair until apprehended, lie was sentenced 
to death, though it appeared that he W’as unarmed, and that his accomplices had 
given the fatal wounds; N. A, R. vol 1, page 312. Where the prisoner went to 
commit theft armed with an axe, and when detected and pursued and struck at by the 
owner of the house with a view to his apprehension, ho turned round and killed by a blow 
from behind the owner, who seeing the axe had fled from it, he was sentenced to death. 
Reports L. P. 1852^ part 1, page 135. Where two prisoners were convicted, on their own 
confessions and by circumstantial evidence, of being accomplices in a murder in prosecu- 
tion of theft, they were sentenced to imprisonment for life ; another prisoner, who had 
been improperly admitted by the commissioner to give evidence as an approver, was order- 
ed to be re-committed, and afterwards sentenced to the same punishment ; and a fourth 
prisoner was acquitted of tho charge of murder, but ordered to bo committed for know- 
ingly receiving part of tho stolen property, and was afterwards sentenced by the commis- 
sioner without reference to imprisonment for 10 years; N. A. R. vol A, page 32. Where 
the prisoners were convicted on violent presumption of the murder of travellers for the 
sake of their property, they were sentenced to imprisonment for life in Alipore jail; 
N. A. R, vol 3, page 349 : in a similar case a capital sentence was not passed, because one of 
the judges of the court considered the evidence to be insufficient to warrant their being 
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convicted of the capital oifence, and they were sentenced to imprisonment for life ; N. A. R, 
vol ^ypageli^, A prisoner, aged 16 years, convicted of theft attended, though without 
his privity or intent, with murder, was sentenced, in consideration of his youth and all the 
circumstances of the case, to stripes and imprisonment for 7 years \ N. A, R. ml. 2, page 
331. Where the prisoner was convicted of stealing the ornaments from a child, attended 
with accidental wounding, he was sentenced to imprisonment for 7 years ; N. A. R. voh 4, 
page 193. 

4229. Where the prisoner, residing in the same house with his step-mother, broke 
open a locked chamber belonging to the latter, during her absence, and carried off certain 
property which on the trial he claimed as his own, he was convicted of theft and sentenced 
to imprisonment for 2 years; N. A. R. ool 5, page 93. A prisoner, convicted of stealing 
from his master money and effects to the value of 1500 rupees, was sentenced by the 
session judge to stripes, tuslieer, and imprisonment for 5 years; under the provisions then 
in force, the sentence should have been imprisonment for 7 years, and the tusheer was 
unauthorized ; as, however, the court presumed the corporal punishment and tusheer to 
have been already inflicted, they did not interfere with tlio sentence; N. A. R. voL 1, 
page 223. A prisoner convicted of theft of property belonging to his employer, was 
sentenced to imprisonment for 5 years ; and another convicted of knowingly receiving the 
stolen property, for 2 years ; IV. A. R. vol 5, page 165. Where the crew of a stranded 
vessel broke open a box of a passenger and appropriated its contents, they were convicted 
of theft, and sentenced to imprisonment for 3 years; N. A, R. vol 5ypage 180. Where a 
prisoner was acquitted of theft, notwithstanding his foiijdaree confession, as there was strong 
reason for believing that the charge of theft had been got up with a view to bring disgrace 
upon the party at whose instigation the theft was said to Iiavo been committed, the recovered 
property was loft at the disposal of the magistrate ; N. A. R, vol 3, page 263. A woman 
convicted of the unauthorized taking” [or theft] of the ornaments from'a corpse which she 
found^ floating in a tank, and which she endeavoured to hide, was sentenced to imprisonment 
for one year. Reports L. P. 1852, part 1, page 460. 

4230. In cases of highway robbery not amounting to robbery by open violence ; 
where the prisoner was the last person seen in the company of a missing woman, and 
subsequently pawned her necklace and ear-rings as the property of his wife, and these 
facts combined with other circumstances warranted a violent presumption that ho had 
robbed and made away with the missing woman, and left no reasonable doubt of his 
having destroyed her, he was sentenced to imprisonment for life ; N. A. R. vol 4, page 
164. Where the robbery was accompanied with wounding and intent to kill, the prisoner 
was sentenced to stripes and transportation for life; N. A. R. vol 2, page 77 ; and iu a 
similar case to imprisonment for life in the Alipore jail \ N. A. R. vol. 5, page 54 ; and 
where the prisoner was convicted of robbing his fellow mendicant, an old woman, in tho 
jungle, after beating her with intent to kill, and leaving her there for dead, be was 
sentenced to imprisonment for 21 years in tho Alipore jail; N. A. R.vol.2ypage2ld. 
On conviction of attempt to murder with intent to commit robbery, the prisoner was 
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sentenced to imprisonment for life ; N. IL vol 2, page 264 : — where the prisoners were 
charged with administering a deleterious drug to some travellers in food, from eating which 
death ensued, and with robbing them while insensible from the effects of the poison ; the 
nizamut adawlut were not satisfied with the evidence to the alleged murders, and con- 
victing the prisoners of having been concerned in highway robbery only, sentenced them 
to stripes and transportation for life ; N. A. R, voL 1, page 320. Where a prisoner, alone 
and imarmcd, was convicted of highway robbery accompanied with only slight personal 
violence, ho was sentenced to imprisonment for seven years ; N. A. R. vol 2, pages 23 
and 53 ; and, in another case, to stripes and imprisonment for five years ; N. A. JR. vol 2, 
tion**'°'** jpage 172. A prisoner convicted of suddenly snatching a necklace from a boy on the 

liighway, without previous intimidation or act of violence, was sentenced to imprisonment 
for three years ; iV. A. JR. vol 1, page 269. 

Adroinistprinp 4231. In cascs of administering poisonous or deleterious drugs in prosecution of theft 

poisonous or clclo- -i-ii. ^ -i 

terious drups in where death ensued and the prisoner buried the body in her own house, she was sentenced 
thoftT'death pnsu- to death ; AT. jR. vdZ. l,/jfl//cl37: — but where, although death ensued, it appeared that 
the intention of tho prisoners was rather to produce a temporary state of insensibility than 
to cause death, they have been sentenced to imprisonment for life; N, A. R, vol I, pages 
dpaih not ensuing. lAO, 216, 229 ; vol 3, page 227 ] and vol page 105. In cases in which death has not 
ensued, — where the prisoner was convicted in two cases of administering the seeds of 
dhutoora, and stealing the property wliile the owners were in a state of insensibility 
induced thereby, and she was an old offender, she was sentenced to imprisonment for 
life; N. A. R. vol 1, page 368 : — and in a similar case, where the prisoner was convicted 
in three separate instances, he was sentenced to stripes and imprisonment for life in Ali- 
pore jail ; N. A. R. vol 2, page 140. And when tho jirisoncr admitted that ho had for 
twenty years been making his livelihood by such practices, he was sentenced to transporta- 
tion for life ; N. A, R. vol 6, page 201. On conviction of a single offence, the sentence has 
been for stripes and imprisonment for 14 years ; AJ A. R. vol 3, page 333 ; and vol 4, 
page 217 : — and where the robbery was not effected, the prisoner has been sentenced to 
imprisonment for eight years ; N. A. R, vol 2, page 359 : — and for seven years \ K A, R. 
vol 3, page 21. 


SECTION IV. 
OF BURGLARY. 


Definitions* 4232. The magistrates are to be guided by the following rules, whenever individuals 
th^&nce”of W- apprehended and brought before them on a charge of having committed the offence of 
breaking into, or attempting to break into, a dwelling house, tent, boat, or other place of 
habitation, by night or by day, with an intent to steal (but without open violence, such as 
to constitute the crime of robbery by open violence) ; or with the offence of breaking into. 
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or attempting to break into, any ware-house, store-house, or other building or place used 
for the custody or preservation of property, either by night or by day, with intent to steal 
(but without open violence) ; or of being present aiding and abetting in the commission of any 
of the offences above specified ; or although not present of having procured or caused the 
perpetration of any of those offences by hire, counsel, or command, or of having in any 
manner confederated with the actual perpetrators of them in pursuance of a preconcerted 
plan. Reg. XII. 1818, sect 2, cl. 1. 

4233. The entering into a dwelling-house with intent to rob by lifting a door off its 
hinges, is burglary; as is also an entry by lifting the straw- thatch, after loosening the 
strings or fastenings : but entering a door left open, or climbing over an outer wall, unless 
followed by a burglarious entry into the house, does not amount to burglary. N. A, R, 
vol 1 9 page 270. 

4234. In cases of burglary, it is immaterial whether the offence has been committed 
by day or by night; but the magistrate should take into consideration the time when the 
act was committed as one among the circumstances of the case, which are to guide his 
judgment in apportioning the degree of punishment suited to the offence. Const. No. 299. 

4235. In trials for burglary attended with violence, it should always bo specified in 
the charge, whether the violence was simultaneous with or subsequent to the entry, as in 
the former case the crime is dacoity. N. A. R. vol 3, page 271. 

4236. If the perpetration of any of the offences enumerated in the preceding clause 
not amounting to the crime of robbery by open violence, is accompanied with murder, or 
with an attempt to commit murder, or with wounding, burning, corporal injury, or other 
aggravating act of personal violence ; or if the prisoners, or any of the prisoners concerned 
in the offences described in the preceding clause, appear to have been before convicted of 
burglary, robbery, or other heinous crime; or if the prisoners or any of them appear to be 
persons of notoriously bad character, or are charged with having committed the offence 
while employed in the office of watchman, guards, or police officers, as described in 
sect 4, Reg. III. 1805*; or if the value or amount of the property stolen exceeds the 
sum of 100 rupeesf; in all such cases it is the duty of the magistrate to commit the whole 
of the prisoners, who appear from the evidence adduced to have been concerned in the 
offence, to take their trial before the sessions court. Reg. XII. 1818, sect. 2, cl. 2. 

4237. A previous conviction of petty theft, not exceeding ten rupees, when unattended 
with any aggravating circumstance, is not to be deemed a previous conviction of a heinous 
crime, such as precludes the magistrate’s judicial cognizance of a charge of burglary, and 
requires that the prisoner be committed for trial before the sessions court. Reg VL 1824, 
sect. 5. ' 

4238. This refers only to offences against property, and does not include, under the 
term ^‘before convicted, &c.” a conviction for offences of a class and nature entirely different 
from those for the punishment of which this regulation provides. Thus, a previous conviction 
for culpable homicide does not necessitate commitment. Reports L. P. 1854, part 1, page 28. 
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If the burglary is 
perpetrated by a 
police ofiicer, or 
'uatchman, even of 
iiiiother village, the 
case must bo com* 
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and this applies to 
private watchmen 
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lic service. 


ft paia. 4HC. 
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peculiar circum- 
stances ; but tho^'e 
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judge also isi to 
note them iu Ins 
abstract statement. 


Judge how to 
proceed if the ma- 
gistrate makes an 


4239. Under the terms of the above provision, any person charged with having 
committed the offence of burglary, while employed in the office of watchman, guard, or 
police officer, against whom there appears sufficient evidence, must be committed to the 
sessions : and the fact of his being the chokeedar of a different village from that in which 
the burglary was committed, is immaterial as regards the commitment ; though it would 
be considered in passing sentence, as it is unquestionably an additional aggravation that 
the property stolen was under the special protection of the thief. Const. No. 374. 

4240. Under the terms of cl. 6, sect 11, Reg. XIV. 1807 [para. 2010] and cl. 9, 
sect. 21, Reg. XX. 1817 [para. 2179], private watchmen, entertained by individuals for 
guarding their houses, shops, or other premises” within the towns or villages, where the 
darogahs of police or officers of outposts are stationed, and within the kotwali jurisdiction, 
aie to bo considered subject to the orders of the police officers, and are required to act in 
concert with them. And by cl. 4, sect. 12, Reg. XIV. 1807 the provisions of cl. 6, sect- 
1 1 of the same regulation are declared applicable to all such private watchmen within the 
towns, gunjes, or other places forming part of any mofussil police jurisdiction. It follows 
therefore, that private watchmen, of whatever denomination and by whomsoever entertained, 
are required by the regulations to assist the police officers in preventing robbery or other 
crimes and in apprehending offenders and that being thus in the same category with the 
chokeedars and others, described in sect. 4, Reg. III. 180ot5 they come within the intent and 
meaning of the rule contained in cl. 2, sect. 2, Reg. XIL 1818, and must be committed to 
tlie sessions court if implicated in a burglary. C. O. No. 5 of vol. 4. 

4241. A magistrate is not competent to pass sentence on a prisoner convicted of 
burglary, who has been previously convicted of cattle stealing ; but must commit the case to 
the sessions. Const. No. 1273. 

4242. In modification of cl. 2, sect 2, Reg. XII. 1818, the magistrates are hereby 
declared to bo empowered to commit for trial to the sessions court any person charged with 
the offence of burglary, whenever they are of opinion, that there exist any circumstances of 
aggravation (though not of the nature specified in the clause above quoted) such as to render 
the prisoner deserving of a more severe punishment than the magistrates are competent to 
infiict. R^g* VI. 1824, sect. 3. 

4243. A magistrate is not bound to dispose of a case of burglary, although within his 
competency ; but may commit the offenders to take their trial before the sessions court, 
should any peculiar circumstances in the case induce him to consider this course of proceed- 
ing preferable : but in such case it is incumbent on him to state, in his roobakarce of 
commitment, the express circumstances of aggravation, which have led him to commit the 
case, instead of disposing of it himself. The session judge is to furnish the same information 
in the abstract statement of sentences passed without reference. Const No. 391, para. 5. 
C. O. No. 239 of vol. 1. 

4244. In the event of a commitment being made by a magistrate, by error or negli- 
gence, in a case which, under the above provisions, he might have disposed of himself, tho 
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seBsion judge should try and decide the case, not exceeding (if the prisoner be convicted) unaeeessary com- 
that measure of punishment which it would have been competent to the magistrate to award, 
had he himself disposed of the case ; and reporting (where he sees sufficient ground) the 
magistrate’s mode of proceedings the nizamut adawlut for their orders, or contenting himself 
with recording in his final proceeding or otherwise a caution to the magistrate against *Butteepara,md, 
making unnecessary commitments in future.* CoStet. No. 301, and No. 391 para, 6. 

4245, If from the investigation held by the magistrate there appears reason to believe Mapatrate how 
that a prisoner apprehended and brought before him has been guilty of any of the offences conKrft inne! 
described in the first clause of this section, but that such offence has not been attended with 

any of the circumstances of aggravation specified in the second clause of this section, the 
magistrate is, in addition to the evidence which is adduced on the part of the prosecution, to 
take the defence of the prisoners and the evidence of the witnesses who are designated by the 
prisoners in support of their defence ; and after a full and deliberate investigation is to 
proceed, without reference to the sessions court, to pass sentence of acquittal or conviction. 

Reg. XIL 1818, sect. 2, cL 4. 

4246. If the prisoners are convicted, the magistrate is empowered to sentence them to Power of ma- 
imprisonment with hard labor for a period not exceeding 2 years, and to corporal punishment 

[now commutable to additional imprisonment for one year], and to carry such sentence into 
immediate execution. Reg. XII. 1818, sect. 2, cl. 5. 


4247. Any person upon whom the instrument denominated a sindh-kati^ used for the Persons found 
known purpose of nakbzaniy is found, is to be detained by the magistrate in safe custody, to^e*required*to 
and employed to work on the public roads until he gives security for his future good 

conduct, or until the session judge (before whom the magistrate is to lay his proceedings) 
on revision of those proceedings, directs the discharge of the prisoner on a muchalka. 

Reg. I. 1811, sect 6. 

4248. Whenever a prisoner is charged before a magistrate or joint magistrate with Mairiatrate how 
two or more distinct offences, for neither of which he has been previously brought to trial, Mner^ir’charffeli 
but for each of wlxich he would bo subjected on conviction to the penalty prescribed by offenceiT^ <ijstiuct 
cl. 5, sect 2, Reg. XII. 1818, the magistrate is to refrain from passing any sentence until he 

has completed his proceedings in both cases. Reg. VI. 1824, sect 2, cl. 1. 


4249. Should the prisoner be convicted of two or more of the offences charged, the and what amouni 
magistrate is authorized to reduce the punishment so as not to exceed in the aggregate 
stripes [now commutable to additional imprisonment for one year] and imprisonment for 
the term of two years, provided he is of opinion, on consideration of the several acts of 
criminality established against the prisoner and the circumstances of each case, that the 
punishment above specified is sufficient Reg. VI. 1824, sect 2, cl. 2. 


4250, If however the magistrate is of opinion, that the prisoner is deserving of a biit he may com- 

•f* -t ^ • t* • o • ° thinks it 

more severe punishment than that above specified, he is to refrain from passing any sentence, necessary, 
and is to commit the prisoner to take his trial before the sessions court for each offence. 

Reg. VI. 1824, sect 2, cl. 3. 


10 H 
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4251. In cases of conviction before the sessions court of individuals charged with any 
of the ofPences specified in cl. 2 of this section, the session judge is to be guided by the 
rules contained in sect. 8, Reg. XVII. 1817*; referring such cases, as come within the 
provisions of cl. 2 and cl. 4 of that section, to the nizamut adawlut ; and in all other cases, 
not coming within the provisions of those clauses, sentencing the prisoners to suffer such 
degree of punishment, as on a consideratiffe of all the circumstances of the case appears 
adequate to the offence, not exceeding however in any instance stripes [now commutable 
to 2 years’ additional imprisonment] and imprisonment with hard labor for 14 years, with 
or without banishment from the district in which the prisoner has resided. Reg. XIL 1818, 
sect. 2, cl. 3. 

4252. Under the discretion vested in the sessions courts by the above provisions, 
those courts may mitigate the punishment to below tlireo years’ imprisonment, and to such 
degree as they judge proper. Const. No. 299 para. 3.(«) 

4253. Should any person, in the commission of, or in the attempt to commit, any species 
of burglary as described above, kill another, the offender is to be adjudged to suffer death, 
as well as all persons found guilty of aiding and abetting therein. Reg. I. 1811, sect. 3, 
cl. 4 ; and sect 4. 

4254. Where the prisoner has committed murder in the prosecution of burglary, he 
has been sentenced to death ; and in one case an accomplice in the burglary who was not 
actively concerned in the murder was sentenced to imprisonment for 14 years : N. A. R. 
voL 1, page 7; vol 4, page 211 ; and vol, ^yfmge 23. — Where three persons were concerned 
in a burglary attended with wounding which proved fatal, the one who stood by while the 
burglary was committed, and afterwards inflicted the fatal wounds, was sentenced to 
imprisonment for life in Alipore jail; the second, who actually committed the burglary, 
but ran off before the wounds were given, was sentenced to imprisonment for 14 years; 
and the third, who also stood by during the commission of the burglary and then ran off 
before the wounds were given, to imprisonment for 7 years; capital punishment was remitted 

under all the circumstances of the case,” but the motive for leniency may perhaps have 
been that the wounds were inflicted in return for blows and in a struggle between the 
deceased and the prisoner, and that they did not show an intent to kill ; N. A, R. vol. 4, 
page 87. Where a prisoner in committing a burglary took the prosecutor’s child out of 
his house, and after stripping it of its ornaments left it in a garden adjoining, and thereby 
endangered its life, he was sentenced to imprisonment for 10 years ; another prisoner, 
convicted of knowingly receiving part of the stolen property, to 7 years’ imprisonment ; 
and a third convicted of privity to the theft to imprisonment for 3 years; N. A. R, vol 4, 
jiagc 284. Where the two prisoners were discovered in the act of undermining the wall 
of a dwelling house, and one of them wounded with a sword one of tlie persons who appre- 
hended them, they were sentenced to stripes and imprisonment in banishment for 14 years ; 

(a) This construction also declares that the provisions contained in els. 2, and 3, sect. 8, Reg. I. 1811, and in 
els. 2, 8, 4, and 5, sect. 2, Reg. XI. 1814 (for the punishment of eases of burglary) are virtually superseded by t^e 
provisions of Reg. XU. 1818. 
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N. A. A vol 1, page 243. Before the enactment of Reg. XVII. 1817, and Reg. XII. 
1818 unaggravated cases of burglary were punished with stripes and imprisonment for 14 
years; N. A. R voL I , pages 250, 255, unrf 262: — and where three prisoners broke into 
a cow-house at night and carried off the cattle therefrom, they were sentenced to stripes and 
imprisonment for 7 years; N. A. R vol 1, page 286. A chokeedar, convicted of burglary 
in a mahalla other than his own, was sentenced to stripes and imprisonment for 4 years ; 
N. A, R vol 4:^ page 194. Where a prisoner was convicted of burglary and intent to 
steal unaccompanied with any aggravating circumstances, and sentenced by the judge of 
circuit in consideration of his notoriously bad character to stripes and imprisonment in 
banishment for 14 years, the nizamut adawlut reduced the term to 7 years, as it did not 
appear that the prisoner though of bad character had ever before been convicted of a 
specific offence ; N. A. R vol 2, page 400. A prisoner convicted of being an accomplice 
in an attempt to commit burglary was sentenced, as a hardened offender, to stripes and 
imprisonment for 5 years ; K A. R vol. 4, page 107. 


SECTION V. 

OF THE MAIIOMEDAN LAW OF SARIKA.(^) 

4255. The legal meaning of sarika is defined to be, a sano and adult person wrong- 
fully and furtively taking the undoubted property of anotlier, such property being in due 
custody and of the value of not less than ten dirms (or rather more than three rupees). 
The furtive or clandestine taking, in cases of highway robbery, is explained to refer to the 
imam, or chief magistrate, whose province it is to guard the highways by means of his 
assistants ; in cases of private larceny, it respects the individual proprietor or his representa- 
tive. When the offence is committed at night, it is sufficient to constitute larceny, that it was 
commenced secretly, — as where the thieves, having effected a secret entrance into a 
house, carry off the property by open violence, — because at such a time it is difficult to 
obtain assistance ; but in the day-time, when aid is readily procured, tlie secrecy must be 
continued throughout, and it is not larceny, if property obtained furtively is openly taken 
away. The custody requisite to constitute the crime is of two kinds, — of place, — and of 
person. Custody of place {hirz hil makam ) is when the property is in a house, or other 
receptacle generally used for preserving property ; and there must be a taking away from 
such place. Custody of person (hirz hil hajiz) is when the property is within sight of the 
possessor, whether on a road or plain, and whether the keeper be asleep or awake ; the 
crime is complete, if the property be seized by the robber, though it be not carried away ; 

(a) I am indebted for nearly the whole of this section on Mahomedan law to Mr. Harington^s Analysis, vol. 
1, pages 273 ti 9 eq. 
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Chari 

estabUtl 


may be 
i by con- 


and the personal custody is perfect, whether the possession of the property by the holder 
be absolute and permanent, or delegated and temporary. 

^The 4256. In cases of robbery, the Mahomedan law has two objects in view — one, the 

tew haa in aiew. punishment of the offender, which is so severe that every facility is afforded to avdid its 
infliction ; the other, the restoration of the property, to effect which various provisions 
of the law directly tend, and which does not take place if the prescribed punishment be 
inflicted. 

estabUsSU'^^con^ 4257. A charge of theft may be established by confession, or by the testimony of two 
feuion,orevidenco. male witnesses ; but the kazee may advise the thief not to confess. If a confession be 
retracted, the mfliction of speciflc punishment is stayed; but it does not prevent the restora- 
tion of the property. A confession of theft committed on an unknown person is insuffi- 
cient for conviction. Whore several persons confess to a joint theft, and half of them 
retract, the remainder cannot be convicted on their confession alone. And conviction 
cannot bo had upon a confession of stealing property, part of which is declared by the 
If thpre is neither person robbed to belong to tho thief. The absence of accomplices indicated by the prisoner 

confession, nor evi- ^ ^ ^ , 

denco, tho accused confessing IS not sufiicient to bar conviction. Where the evidence is insufficient for 
wuipnto conviction, and the accused denies the charge, he may be required to exculpate himself on 

on oath. ^ refuscs to do so, may be made answerable for the property stolen, but is 

liable to no further punishment. It seems doubtful whether the imam may chastise an 
accused person, whom he suspects of having the stolen property in his possession, in order 
nuie«« for taking to compel the restitution of it. The kazee is directed to be particular in his examination 

cvidenco. _ _ , 

of the witnesses, as to time, place, and circumstances ; as well as respecting the value of 
the property stolen, if it be not produced in court ; and he is enjoined to ascertain their 
Reiipious persua- credit, if it appear doubtful. If the accused is a Maliomedan, the witnesses to prove the 
charge against him must be of the same persuasion ; and if two infidels depose to a theft 
jointly committed by a Mahomedan and an infidel, their evidence is insufficient to convict 
Confradiction iu oitlier. If two witnesses accuse one person of tlieft, and two more depose to its commission 
©vidonce. another person, neither can bo convicted on their evidence, though the party robbed 

Extra judicial sliould charge ono of them. A parole confession made before private individuals is insuffi- 
cient, if the accused does not admit it. Nor is it sufficient, unless the confession expressly 
Particular ternm declares that the property was stolen : and both the prosecutor and witnesses are permitted 

required to uiako , , , ^ 

the proof sufficient, to use terms in their depositions, which may secure tho right of property to tho owner 
without subjecting the party accused to the punishment of theft ; the reason of which is 
that a prisoner, who has suffered the prescribed punishment, cannot be called upon to 

Penalty. restore the stolen property. — The legal penalty for a first offence is amputation* of the 

* commuta- band; for a second offence, amputation of the left foot; if tho crime is further 

ti<m<if ihi$penatfy o > ^ , 

vnder^ ^ repeated, tho criminal may be imprisoned until he repent, or for life ; or, in cases requiring 

exemplary punishment, he may be put to death. 

the 4258. A person stealing the property of his father, mother, or any of his ancestors ; 
ownership^of the qj* the property of his son, or any of his descendants ; is not liable to amputation ; because 

^^ch such kindred arc considered to have a mutual right of usufruct in the possessions of each 


evidonce. 
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other, as well as to hold a joint custody thereof for recfprocal benefit. For the latter prevent the insic- 
reason also amputation is not incurred for stealing tho property of any relation witliin the pewat”/. 
prohibited degrees, unless it be taken from a stranger’s house, in which case there is a 
violation of custody ; nor is it due for stealing tho property of a stranger from tho house 
of such a relation, A husband, or wife, stealing tho property of each other, or a slave 
stealing the property of his master, (a) or mistress, or of his master’s wife, or the husband 
of his mistress, is not liable to amputation ; because the thief, in such instances, is at liberty to 
enter the house, or apartment, of tho proprietor ; and with respect to man and wife, although 
they may have distinct places of custody, they possess a mutual usufructuary right in the 
property of each other. In like manner a master stealing the property of his slave for 
whom a ransom is stipulated, or whom he has licensed to trade, is not subject to ampu- 
tation ; unless, in the latter instance, the slave have contracted a debt, in which case his 
property is considered to be in pledge for his creditor. Amputation is not incurred for 
stealing property out of a public batli, or from a house of general resort, in the day-time ; 
when the custody of such places is questionable : but for thefts in the night-time, when 
strangers are not allowed ingress, the prescribed penalty is to be inflicted. If a guest steal 
tho property of his host, he is not liable to amputation ; as lie has been allowed to enter 
the house ; and his offence is considered to be rather treachery than theft : nor is a 
servant subject to the stated penalty for stealing the property of his cmploj^er out of an 
apartment to which he is allowed access. In cases of burglary, if a thief break through 
the wall of a house, enter and take property, and be seized before he lias carried it out of 
the house, amputation is not incurred ; nor is it, if he give tho property, at the entrance 
of the breach, to an accomplice standing without; because tho thief who enters tho house 
does not carry out the property, whicli, previously to his coming out of the house, falls 
into the possession of another ; and tho thief who receives and takes away tho property 
has not committed any violation of custody : the whole of the conditions of theft there- 
fore are not found in this instance.^ But if the thief, who enters tho house, throw the ^ n.a.r.voI,u 
property out upon the highway, through the hole made by him, and then take it away, 
his hand is to bo cut off, according to the opinion of Aboo Yoosuf ; from whom it is further 
recorded that, if the thief within the house put his hand entirely through tho breach, and 
thus deliver the property to the accomplice without, the former is liable to amputation; as 
both are, if tho thief without put his hand through the breach into the house, and thus 
take the property from tho other within. Tho principle which governs the latter case 
applies also whore a party of thieves enter a place of custody, and some take away 
the property, whilst the others stand by ; for then the whole incur amputation, as in 
robbery by open violence, because the accomplices are ready to aid tho perpetrators, and 
are therefore concerned with them in committing the offence. But according to the 
Zahir od rawayat tho violation of custody must bo completed by the entrance of the thief 
into the place of custody, whenever this may be practicable ; and therefore if a person 

(a) But he is liable to discretionary punishment for broach of trust. N. A. R, vol. 1, page 283. And it seems 
that in all cases, in which the prisoner though guilty is not liable to amputation, discretionary punishment may 
be awarded. 

10 I 
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make a breach in the wall of a house, put his hand through, and take out property, with- 
out entering the liouse, he does not incur amputation. If a thief break a hole in a houses 
and go away, and the owner of the house, though ho observe the hole, or though it be 
visible to passengers, omit to close it; and the thief return another night, and take property 
from the house ; amputation is not incurred : nor is it for two or more successive thefts, 
each of less than ten dirms, if the owner, after being advised of the first theft, neglect to 
repair the breach : but if the owner be not advised, the value of the several thefts may 
So, an regards bo computed collectively. If a person keep his money tied in his sleeve in such a manner 
orotherSd8e*S*^the that tlie knot containing it is within the sleeve, and a cut-purse steal it by putting his 
custody, j Tinder the sleeve, and tearing away the part which contains the money, he is liable 

to amputation ; as he also is if the knot bo tied on the outside, and on being opened the 
money fall within the sleeve, and is taken from thence by the thief : but if the knot be 
on the outside and torn away ; or on the inside, and opened from without, the penalty is 
not incurred ; the interior part of the sleeve, which is considered the place of custody, not 
being violated in the two latter instances. If a person steal one of a string of camels, or a 
load from one of them, he is not liable to amputation, from a doubt whether the camel be 
in legal custody ; unless there be a guard (exclusive of the driver, or rider) for the express 
purpose of watching the camels, in which case the penalty is incurred; as it also is, if the 
thief break open a package, and take away its contents, whilst under personal custody. 
If some of a party of travellers steal the property of others, at their lodging place, though 
watched by the owners, the thieves are not liable to amputation ; the lodging place being 
common. If a person enter a house by unlocking the door with a false key in the day- 
time, and take away the effects when no person is present, ho is not subject to amputation: 
but if any of the family be in the house and not privy to the theft, the prescribed penalty 
is incurred. In like manner, if the door be open, and the thief enter by day, and steal, he 
is not liable to amputation : but if the door be shut, though not fastened, and he enter 
clandestinely and take away property, it is stated in the Ildvi that he incurs the penalty 
of theft : as he also does if he enter the house at night, and take away property either by 
stealth or force, after the hour of evening prayer ; unless his entering the house be known, 
at the time, to the owner. It is further stated in the Hdvi, that if a herd of kids be 
collected in a fold, and one or more of them, to the value of ten dirms, be stolen from the 
enclosure, amputation is incurred, whether the owner be present or not. But for cattle 
stolen from pasture ground the penalty of theft is not due, unless there bo a watchman 
with them, for the express purpose of guarding them.” 

4259. A breach of trust does not incur amputation ; as the article entrusted is not 
in custody of the proprietor. Nor is it incurred by openly seizing or snatching away a 
thing, as such an act is not theft ; and the prophet has said that ^^the hand of a plunderer, 
or snatcher of property, or of a trust-breaker, is not to be cut ofil” A nabbdsh, or stealer 
from the dead, viz. of a winding-sheet, or other apparel of the dead, is also not liable to 
amputation, according to Aboo Huneefah, and Imam Mahomed; though Aboo Toosuf 
and Sbafei maintain that he is. If a person steal property of which be is in part owner, 
he is not subject to amputation. And on the same principle, it is not incurred by any 
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Mussulman stealing from the public treasury in a Mahomedan state : as every tiling in 
it is considered to be common property of Mussulmans, and the thief has consequently a 
share in it. Lastly, if a creditor steal from the property of his debtor, to the amount of 
bis debt only, amputation is not incurred ; as this is deemed to be an enforcement of right, 
not theft.” A multakit or finder, failing to make public advertisement of lukta or trove 
property, subjects himsolf to discretionary punishment ; such property is considered as a 
trust in the hands of the finder.* 

4260. Amputation for theft is not incurred on account of things which, in their 
original nature, were of common use, and which in their actual state are not esteemed a 
valuable property ; such as wood, canes, grass, fish, fowls, game, brimstone, limestone^ 
red-earth, mud, clay, dung, and similar articles ; Ayeshah, the wife of Mahomed, having 
declared that in the prophet’s time the stated penalty was not inflicted for such petty thefts ; 
and the exemplary punishment of them is not judged requisite ; besides which the custody 
of some of the articles specified is esteemed defective. Nor is amputation incurred for the 
theft of things which quickly spoil and decay; such as milk, flesh, and fruit (excepting 
dried dates, or other fruit kept in storoj; the prophet having expressly interdicted it for 
these articles. Nor for fruit upon the tree, or grain upon the stalk; these not being consi- 
dered in custody. Nor for any intoxicating liquor ; which is illegal or doubtful property. 
Nor for a drum, or other musical instrument of small value, and used for amusement only. 
Nor for a koran, though ornamented; as the custody of it is on account of its contents, 
not for the binding or ornaments; and moreover the person taking it may plead that his 
intention was to read it only. Nor for any other book, except a book of accounts tho 
contents of which not being tho object of the theft, the paper, and other materials of which 
it is composed, are deemed appreciable property. Nor for the door of a mosque, as this is 
not an object of custody. Nor for a crucifix, chess-board, or chess-pieces, though of gold ; 
as the thief may excuse himself by saying that he took them with a view to destroy them, 
being things prohibited. Nor for stealing a free-born infant, with ornaments on his body ; 
because a free person is not property, and tho ornaments are appendages only; besides 
which the thief may plead that he took up the infant, when crying, with a view to appease 
it, or to deliver it to its nurse. Nor for stealing an adult slave; as such an act is ascribed 
rather to violence, or fraud, than to theft ; but if an infant slave be stolen, according to 
Aboo Huneefah, and Imam Mahomed, amputation for theft is incurred; but Aboo 
Yoosuf holds a different opinion, on the ground that a slave though considered to bo 
property as such, is not property with regard to his original nature, as a man. Nor for a 
dog, or lynx ; because such an animal is free by nature, and there is a difference of opinion 
respecting the property of them.” 

4261. A sentence of amputation cannot be passed upon a thief, without the atten- 
dance and prosecution of the person whose property has been stolen, or his representative. 
The reason assigned in the Hedaya is, because prosecution is essential to the manifes- 
tation of theft, and, with respect to this rule, it matters not whether the theft be esta- 
blished by confession, or by evidence ; because an offence, committed against the property 
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of another, can in no way be rendered manifest^ but by the prosecution of the aggrieved/’ 
However, besides the owner of the property stolen, a depositary, a borrower with or with- 
out interest, a hirer, an usurper, a partner in concerns of muzdrabat, or mustabzd, a 
mortgagee, a father, or any other legal guardian, having possession of the stolen article, 
is declared competent to prosecute in cases of theft. If the stolen property be again stolen 
from the possession of the first thief, and the latter have suffered amputation, it cannot be 
demanded against the second thief ; but if the first thief be not convicted, or have not 
undergone the punishment for theft, it may be enforced, at his requisition, against the 
second thief. If the stolen property be returned by a thief to the owner before any prose- 
cution is instituted against him, ho cannot be sentenced to suffer amputation. But this 
sentence is not prevented by a restoration of property after the charge is preferred, and 
evidence adduced in support of it. Execution of a sentence for amputation is stayed 
however by the gift or sale of the stolen property from the owner to the thief ; whether 
prior or subsequent to the judgment of the kazee. Amputation is likewise stopped, if, 
after the sentence, a reduction in the market value of the stolen article bring it below the 
legal standard of ten dirms ; but this principlo does not apply to any other deterioration, 
from damage to the property, or any cause excepting a fall of price. It is declared in the 
IloJaya that if, after witnesses bearing evidence to a theft, the thief plead that the article, 
alleged to have been stolen, is his own property, his hand is not to be cut off; although he 
produce no evidence in support of his plea.” Shafei justly objects to this doctrine, ‘‘that 
every thief has it in his power to plead the property being his own ; and therefore if punish- 
ment be remitted on such a plea, the door of it must be altogether closed.” But tho Haul- 
fiya doctors reply, that “ doubt occasions tho remission of punishment ; and doubt is esta- 
blished by the plea, since it may possibly be true they add that ShafoTs objection is of 
no weight “ because retraction and denial are admitted after confession, although a person 
confessing has it always in his power to retract and deny.” But this reasoning, however 
applicable to confessions, when there may be no other proof, is obviously inapplicable to a 
case established by evidence; and Shafefs objection to the prevalent doctrine therefore 
remains, as noticed by Mr. Hamilton, “ altogether unanswered,” or, at least, unrefuted. 
The same rule is applied in tho Hedaya to the case of two persons confessing a theft, ono 
of whom afterwards pleads that the property was his own. In this case, it is stated, 
amputation is not inflicted upon cither ; because the retraction is admitted with respect to 
the person retracting ; and this gives rise to a doubt in regard to the other person, since 
theft is confessed by each of them as a joint act.” Evidence of a theft jointly committed 
by two persons, ono of whom only is present and on trial, will however convict the one 
present, without waiting the attendance of the absentee. On a trial for theft, if the person 
whose property is said to have been stolen, declare, even after conviction and sentence, 
that tho property belonged to the party accused, and was held in trust for him ; or that 
tho witnesses against him have given false evidence ; or (if he have confessed) that his 
confession is erroneous ; or make any other declaration, whereby a doubt can arise of the 
guilt and legal conviction of the prisoner, he is not to suffer amputation. Other cases, in 
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which a sentence of mutilation, or the execution of it, is prevented, are detailed in the 
Futaw&-i-Aalumgiri\ but a further specification of them appears unnecessary. It will 
be sufficient to add, that any stolen property found in tiie possession of a thief must be 
restored to the owner ; and that the latter has an option to demand the value of his 
property, or the prescribed punishment, previously to execution of the sentence ; but after 
suffering amputation, the thief is not further answerable for the property. Any sale or gift 
of stolen pro])erty by the thief is however declared null and void. And if another person, 
after punishment of the thief, destroy or consume it, he is answerable to the owner for 
the value of it. One punisliinent for theft, by amputation, as in other cases of hudd, 
includes all past instances ; but docs not preclude a further punishment for any future 
rei)ctition of the offence, as far as the restrictions before stated, concerning amputation, 
may admit of it.^* 

4262. Sarika-i-kubra, or highway robbery, is defined to consist in a party going forth 
with force capable of resistance for tlie purpose of committing robbery ; or a single person 
going forth with tliat intent prepared for resistance, under coiifKlence in liis strength and 
courage. There are five conditions requisite for the infliction of the ])rescribed penalty ; 

That there be force sufficient to overcome opposition frdin travellers wlietlicr the 
robbers be armed with mortal weai)ons or not. 2n(L That the act ])o committcMl at a distance 
from any city, the extent of that distance being a point on wliich the aiitliorities differ. 
Zrd* Tiiat the crime be perpetrated within the limits of a ^Mus^iihnan state {dar-^uNslam)^ 
4kt/i. That all the conditions of the minor species of larceny (sarika-i-siighra) be found to 
exist, the robbors also being strangers to the robbed, and legally subject to punishment. 
5tL That the robbers bo seized before they repent, and before restoration of the property 
to tlie person robbed. 

4263. “ Four dc\scrii)tions of highway robbers are specified in the Hedaya, with the 
penalties incurred by each, upon conviction, according to their respective degrees of crimi- 
nality. First, those who are seized before they have robbed, or murdered any person, or 
put any person in fear. Sccowlli/, those who liave committed robbery only ; whether 
upon a Mussulman, or infidel su])jcct. Thirdly, such as have perpetrated murder without 
robbery. Fourthly, such as have committed both robbery and murder. Of these des- 
criptions, the first arc to be imprisoned, until by their ai>i)euraiico and demeanor they 
show evident signs of contrition. Tlie second are to suffer amputation of tlie right hand 
and left foot; provided the property taken be of such value, as, when divided amongst 
the whole of the robbers, amounts to ten dirms for each. Tiio third class are to suffer 
the punishment of death ; and, as it is inflicted by tlie right of God, for public example, and 
not to satisfy a private claim to kisas, the forgiveness of the heir of the slain is of no avail. 
With respect to the fourth and last class, it is ojitional with the imam, cither to cut off a 
hand and foot, and then put them to death ; or he may put them to death at once, without 
amputation : he may also order them to bo crucifled. It is further stated in the Hedaya 
that if a robber, in the predicament first mentioned (viz. who may be seized before he has 
committed robbery or murder), maim or wound a person or persons, there is no distinct 
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specific penalty (under tlie provisions of hudd) for the maiming or wounding ; but he is 
liable to retaliation, or the fine of blood, under the rules of kisas for offences short of life, 
at the demand of the person upon whom the offence has been committed. If the robber 
have botli plundered and wounded, he is to suffer the penalty of amputation (as one of the 
second description of robbers) ; and neither fine nor retaliation can bo demanded for the 
personal injury, the public punishment, as with respect to property in cases of theft, 
superseding the enforcement of private satisfaction. In like manner, if a robber suffer 
death, in execution of a sentence of hudd, nothing is due to the person robbed beyond a 
restitution of the property forthcoming, as already stated with respect to theft.” 


ihi* (ii a 4264. “If any one among a gang of robbers commit murder, the whole are liable to 
pimNhnbMl.l to discretionary punishment extending to death;* “because/^ 

any (InoorihVL!’' says the author of the Iledaya, “ tho punishment is, in this instance, considered as a 
penalty for the assault of the whole; which is established by each of tliern being aiding 
^uceonmtid abetting to the otliers.”t But if any one of the band of robbers bo an infant, or a lunatic, 

x.u.miA, or dumb, or a relation within the prohibited degrees of tho person robbed, or murdered; 

1121 robbers have a joint interest in tho property plundered; or such property 

be not in legal custody with respect to any one of the robbers ; or if the property taken 
amount not in value to ten dirms for each robber ; or lastly, if the person robbed or 
murdered be not a Mussulman, or under tlie permanent protection of a Mahoniedan 
^ imras, luG government ; a sentence of hudd is ])revented, against any of the party4 This sentence 
is also barred by repentance of the robber before ho is apprelicnded and brought to trial ; 
it being declared in tho koran, concerning robl)crs, that “the fixed penalty sliall be 
inflicted upon them, excepting such as repent before tho magistrate lays his hands upon 
them.” But the right of the individual, for prh'ato satisfaction, holds in tliis case, under 
the rules of kisas ; and tho robbers are responsible for the property taken by them. A 
robl)er delivering himself up, wdth the property, or the value of it, is not to be prosecuted 
for the stated punishment ; nor is any penalty to be inflicted for an old offence, upon a 
person, who, long before his trial, has ceased to rob, and follows an honest livelihood.” 




SECTION VI. 


OF RECEIVING STOLEN PROPERTY. 


Terms to be u«<cd 4265. In commitments for knowingly receiving or keeping stolen or plundered pro- 
perty, the term “ thangeedaree” is not to be used ; tho charge is to be worded (in Persian) 
thus : or JU ^ ajuJM ^ Const. No. 857. 


Receivers where 4266. Every person who receives any chattel, money, valuable security, or other 
property, knowing the same to have been feloniously or unlawfully stolen, taken, obtained, or 
converted, whether charged as an accessary after the fact to the felony, or with a substantive 



BOOK VI. — CHAPTER I. ^SECTION VI. — RECEIVING STOLEN PROPERTY. 895 

felony, or with a misdemeanor only, may bo dealt with, indicted, tried, and punished in 
any place in which he has or has had any such property in his possession, or in any place 
in which the party guilty of the pi-incipal felony or misdemeanor may by law bo tried, or 
in the place where he actually received such property. Act XVL 1851. 

4267. An addition is to bo mado to the charge in all such cases, with the view to 
show distinctly whether the property illegally possessed was acquired by theft, burglary^ 
dacoity, highway robbery, or thuggee. The reason of such addition is that persons ac- 
cused of receiving property, stolen or plundered by thuggee or dacoity, may be com- 
mitted under Act XVIII. 1839, and Act XXIV. 1843, by any magistrate within the ter- 
ritories of the East India Company, («) and may be tried by any court, which would have 
been competent to try him, liad his oflbncc been committed within the zillah, where that 
court sits •* whereas in tlic trial of charges for the guilty receipt or ])urchase of property 
acquired by theft, burglary, or liighway robbery, it is essential to its legal validity, that 
regard be had to the jurisdiction within which the offence was perpetrated, and to the 
competency both of tlie committing and trying ofKcer to take cognizance of the same.(5) 
The Calcutta court also observe that under the Acts above quoted, commitments for tho 
crime of receiving property obtained by dacoity and thuggee may bo tried by the session 
judge without the aid of a law officer or assessorsf ; whereas in tho other cases referred to, 
the trial cannot be held without recourse to a law officer or to the provisions of llcg. VI* 
1832 : and they direct that session judges, who try a case without the aid of a law officer 
or assessors, shall denote on the face of the record the regulation or Act under which the 
trial is held.(c; C. O. i, R No. 215, JV. F. No. 217, of voL 3. 

4268. The magistrate is to be guided by tho following rules in tho Investigation of 
charges preferred against individuals for tho oflence of receiving or buying stolen goods, 
cattle, jewels, money, or effects of whatever description, knowing the same to have been 
stolen. Reg. XII. 1818, sect. 4, cl. 1. 

4269. All prisoners who appear to the magistrate, from tho investigation lield by him, 
to be guilty of having purcliascd or received plundered or stolen property of any descrip- 
tion knowing at the time of his purchasing or receiving the same that such property had 
been obtained in the perpetration of robbery by open violence, or of tlieft accompained 
with any of tlie aggravating circumstances described in cl. 2. sect. 2* [i. e. aggravated 
cases of burglary] or cl. 2, sect. 3t [l e. cases of tlieft which the magistrate must or may 
commit for trial before tho sessions court] of this regulation, are to bo committed by the 

(a^ This conRtnictioQ deserves notice, because noither Act XVIII. 1837, nor Act XVIII. 1831), expressly declares, 
that persons charged with the offence of unlawfully and knowingly receiving or buying property stolen or plundered by 
thuggee, may be committed by any magistrate ; the latter Act makes the offence triable by any sessions court ; and it seems 
to be deduced therefrom that such commitments may bo made by any magistrate. 

{b) This argument regarding the venue of trial for receiving stolon property has been set aside by Act XVI 1851, 
given in the preceding paragraph ; but the order contained iu the circulars appears to bo still in force, 

(c) This latter portion appears to have been expressly excluded from their circular order by the Western court ; and 
it would seem according to Const. No. 1074 (para. 4015) that the aid of the law officer or assessors cannot be dispensed 
with on the trials of prisoners charged with specific acts of receiving property which has been obtained by thuggee. 
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magistrate to take tlicir trial before the sessions coart ; and such persons, if convicted 
before the sessions court of the offence of receiving or buying plundered or stolen goods, 
cattle, jewels, money, or effects of whatever description, knowing at the time that such 
property had been obtained by robbery, or by theft accompanied with any of the aggra- 
vating circumstances described in cl. 2 of sect. 2, or cl. 2 of sect. 3, of this regulation, are 
to be sentenced by the session judge, according to tho circumstances of the case, to such 
jieriod of imprisonment as appears proper, in no instance however exceeding 14 years, and 
to corfioral punishment [now commutable to 2 years’ additional imprisonment!. Reg. XIL 
1818, sect. 4, cl. 2. 

4270. Where a prisoner was convicted by a session judge, concurring with his law 
officer, of receiving plundered property knowing it to have been obtained by robbery by 
open violence attended uitli murder, it was held that he was fully competent to dispose of 
tTio case liimself, and could not refer the trial to the ni/anmt adawlut. N. A. 11. vol. 5, 
page 179. 

4271. The provision for commitment in sect. 4, Reg. IV. 1820, — which enacts that 
in cases of theft, where the amount or value stolen exceeds the sum of 300 rupees, the 
amount is to be deemed a circumstance taking the case out of the magistrate’s jurisdiction 
as to passing sentence on the accused, and is to make it necessary for him to commit the 
accused for trial to tho sessions court, — ^is applicable to purchasers and receivers of stolen 
property, knowing at the time that such property w^as stolen, wdien the amount or value 
of the property stolen exceeds 300 rupees. Reg. VI. 1824, sect. 4. 

4272. The magistrate is also empowered to commit for trial to the sessions court any 
prisoner charged with the oftonce of buying or recci\iug stolen property of whatever 
description, knowdiig at the same time that such j)ro])erty liad been stolen, although tlie 
jiroperty may not have been obtained in the perpetration of tliefr accompanied by any of 
tlie aggravating circumstances desciibcd in tl. 2 of sect. 2, or cl. 2 of sect. 3, of this 
regulation, provided that tlie prisoner lias been before conv icted of tlie offence of buying 
or receiving stolen property, or of robbery, burglary, tliefi, or otlior heinous crime, or that 
the prisoner appears to bo an habitual and professional receiver of stolen jiroperty, or a 
person of notoriously bad character ; — and such person ib, upon being duly convicted 
before tlie sessions court, to be liable to sucli puiiibliuient, within tlio limitations jirescribcd 
in the preceding clause of this section, as the sessions court judges proper to direct on a 
consideration of all tlie circumstances of the case. Keg XIL 1818, sect. 4, cl. 3. 

4273. A previous conviction of petty theft, not exceeding ten rupees, when unattended 
with any aggravating circumstance, is not to be deemed a previous conviction of a heinous 
crime, suoli as precludes tlie magistrate’s judicial cognizance of a charge of buying or 
receiving stolen property, and requires that the prisoner be committed for trial before the 
sessions court in the above provision. Reg, VI. 1824, sect 5. 

4274. Session judges are to be careful that their law officers state specifically in their 
futwas, declaring any persons to be convicted of receiving or purchasing stolen or plun- 
dered property, that such persons are convicted of ha\ ing received or purchased such 
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property " knowing the same to have been stolen or procured by robbery.” And the 
judge is to enter the same specification in the abstract statements. C. O. No. 115 of toI. 1. 

4275. With exception to the cases above-mentioned, the magistrate is to hear and 
determine, without reference to the sessions court, all other cases in which individuals arc 
charged with the offence of buying or receiving stolen property of whatever description, 
knowing it at the time to have been stolen ; or with the offence of having in their posses- 
sion property obtained by theft or rolibery, and knowing at a period of time subsequently 
to its first coming into their possession, that such property had been so obtained, notwith- 
standing which they have kept the stolen property in Uieir possession without restoring it 
to the owner or giving information to the local police officer or magistrate. In such cases 
the magistrate, after having duly considered the evidence in support of the prosecution, 
the defence of the prisoners, and the evidence of the witnesses designated by the prisoner^, 
is to proceed to pass sentence of conviction or acquittal : if the prisoners are convicted, tho 
magistrate is empowered to sentence them to imprisonment with hard labor for a period 
not exceeding in any case 2 years, and to corporal punishment [now commutable to one 
year’s additional imprisonment]. Reg. XII. 1818, sect. 4, cl. 4. 

4276. A magistrate is not competent to punish receivers of stolen property in any 
case, the aggravating circumstances of which render the commitment for trial of any of 
tho prisoners necessary ; but ho must commit them for trial under tho rule contained in 
cl. 2, sect. 4, Reg. XII. 1818. Const. No. 857. 

4277. The magistrate is to make a point of recording, in his roobakaree of commit- 
ment, the express circumstance or circumstances of aggravation, which have led him to 
commit a case of receipt of stolen property instead of disposing of it himself ; and the 
session judge is to give the same information in his abstract statement of sentences passed 
without reference. C. 0. No. 239 of voh 1. 

4278. The knowingly receiving property acquired by burglary, comes under the 
general definition of property acquired by theft; and a discretion is loft as to the degree 
of punishment according to tho circumstances. Const. No. 303. 

4279. When the stolen property has been traced to the possession of the prisoner 
shortly after tho theft, and he is unable to account satisfactorily for its possession, the 
presumption is that he was the actual thief and not merely the receiver. Reports L. P. 1855, 
part 1, page 28. 

4280. A conviction of receipt of stolen property can bo sustained only when there is 
proof of the personal possession of such property by tho prisoner, as by having tho property 
in his own hands, or directly under his personal charge, or within his house, with his 
consent and with a knowledge on his part of its having been obtained by theft or robbery. 
When proof of personal possession in some of these modes is wanting, there may be ground 
for a conviction of accessaryship after the fact in a robbery, but not for that of the receipt 
or possession of the plundered property. N. A. R. vol. 6, page 147. 
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4281. There is no law, since the abrogation of sects. 12 to 25, Reg. I. 1811, which 
empowers magistrates or judges to punish sonars or other persons for purchasing suspicious 
property, without giving information to tho police. And a session judge is not at liberty to 
make any act penal which is not declared to be so by the law of the land. Reports W. P. 
1855, part 1, page 525. Where there is no criminal knowledge there is no offence. Reports 
JV. 2*. 1855, part 1, page 828. 

4282. The presumptions, which establish the guilty knowledge, must be matter of 
evidence in each case. It is not sufficient for a legal conviction that the prisoner bought 
the stolen property from a person of had or doubtful character without inquiry as to the 
means by which he acquired it Reports L. P. 1852, part 2, page 666. 

4283. But the mere fact of the prisoner having purchased the property at a price much 
below the real value of it, is insufficient to establish a valid presumption of guilty knowledge ; 
and where the acts of the prisoner, in other respects, were opposed to a belief in his guilt, ho 
was acquitted. Re2)ort3 L. P. 1855, part 2, page 307. 

4284. When tho prisoner urged his respectability to show that in receiving the stolen 
property, ho had no knowledge of the manner in which it was acquired, the court held that 
the guilty knowledge was established by his concealing the property, by bis not entering it 
in his accounts, and further by his obtaining it without any enquiry from two persons of 
notoriously bad repute, one of whom had been previously convicted of theft Reports 
/r. P. 1855, parti, page 111. 

4285. Although the act of having possession of property obtained by theft or robbery, 
without having received it with the knowledge that it was so obtained, such knowledge 
having oiily subsequently arisen, is punishable under the Mahomedan law and the above 
provisions, yet it is not intended to declare that it is in every instance punishable ; as it 
must obviously depend on the circumstances of each particular case, whether the act in 
question is, or is not, a criminal offence: under tlie discretion which cl. 4, sect. 4, Reg. 
XII. 1818 allows to the magistrate, ho is considered to have a discretion not to punish at 
all, in cases in which no criminal act appears to bo fairly imputable to the bond fide 
purchaser or possessor of property acquired by robbery or theft. Where it is determined, 
on the circumstances, to be an offence, and is left punishable by the futwa at discretion, 
(as the act is evidently of a very different complexion from that of being a criminal 
receiver of stolen goods, and thereby a principal encourager of goods being stolen) it is 
the opinion of the nizamut adawlut that it sliould be punished as a misdemeanor not of a 
very serious nature ; and that a sentence equal to that, to which the magistrates are limited 
by tho above provisions, is sufficient in most cases as a maximum of punishment: accord- 
ingly, in any instanco where a higher penalty is adjudged, a particular statement of the 
grounds of such sentence is to he inserted in the abstract statement of prisoners punished 
without reference. Tho above remarks show how essential it is, in the trial of charges 
for receiving stolen property, or property acquired by robbery, not only that the evidence 
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to ground a conviction should go to the mode and circumstances of the receipt, and not to 
the mere fact of possession ; but also that the law officer, where it is intended by him to 
convict of the criminal receipt, should specify the same clearly and precisely in the terms 
of which he makes use. 0. O. No. 215 of vol. 1. 

4286. The court, having observed several instances, in which prisoners, who were 
apparently guilty of the offence of receiving stolen property knowing it to have been stolen, 
were committed to the sessions court for trial on a charge of knowingly keeping stolen 
property in their possession, which charge does not necessarily imply that the property so 
retained was received with the knowledge that it had been stolen, — deemed it expedient to 
call attention to the distinction pointed out, in the C. O. quoted above, between the receipt of 
stolen goods with a criminal knowledge which is a heinous offence, and the act of retaining 
possession of them when the knowledge of their having been stolen has arisen subsequently 
to their receipt, which is a simple misdemeanor. Care and precision are enjoined in framing 
indictments in cases of the kind in question. Whenever there is any doubt as to whether the 
higher or lower grade of offence has been committed, the charge should always be made for 
the higher grade on the principle laid down in para. 16 of C. O. No. 54 of vol, 2. C. O. 
No. 103 of vol. 4. fV. P. 

4287. A husband and wife should not be indicted jointly as receivers of stolen property 
found in their house, unless it be in evidence that the wife acted independently and not under 
the influence of her husband. N. A. R. vol. 1, page 353 ; and vol. 6, page 92. 

4288. Where a person was discovered dead in his house, and his jewels afterwards 
found in the possession of the prisoner, the latter was convicted of receiving property 
knowing it to have been obtained by theft attended with murder, although nothing was 
adduced to show the period of time up to which the property had remained in the possession 
of the deceased. N. A. R. vol. 2, page 425. 

4289. It is hereby explained, that persons, charged with the offences specified in the 
preceding clauses of this section, may be brought to trial and sentenced to punishment, 
although the actual perpetrators of the theft or robbery have not been convicted ; provided, 
however, that tlie fact of the theft or robbery having been committed be established, and 
it be proved that the purchaser or receiver knew that the property in question had been 
obtained by theft or robbery. Reg. XII. 1818, sect 4, cl. 5. 

4290. On general principles, and under the provisions of the Mahomedan law of 
evidence, the record of the conviction of a person charged with theft is not conclusive 
proof against an alleged receiver of stolen goods to prove the theft, if the latter desire to 
controvert the propriety of the conviction, and produce evidence to negative the fact of a 
theft having been committed. Const No. 217. 

4291. In answer to a court of circuit who objected to the practice of sentencing 
receivers of stolen property to a more severe punishment than that which is awarded to 
the thief, the nizamut adawlut replied that they were not prepared to narrow the discre- 
tion confided to the magistrates by the above provisions ; as the offence of receiving stolen 
property admits of so many shades of difference, that it would be impracticable to define, 
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with any degree of accuracy, under what circumstances a case of that description should 
be considered to be of an aggravated description or otherwise. Const 466. 

4292. The magistrate ought not to restore the stolen property to the owner in a case 
committed to the sessions. Reports L. P. vol. 4, part 1, page 215. 

4293. Where the prisoner was convicted of receiving property, knowing it to have 
been obtained by theft attended with murder, he was sentenced to imprisonment for 14 
years ; N. A, R. vol 2, page 425. On conviction of the guilty receipt of embezzled 
property, the wife and brother of one of the persons convicted of the actual embezzle- 
ment were sentenced, for retaining possession of and concealing part of the property, to 
imprisonment for 2 years; and another also a relation of one of those persons was 
sentenced, for disposing of part of the property, to imprisonment for 4 years ; N. A. R. vol 5, 
page 1. Where stolen property was found in the houses of the prisoners two years after 
the theft, and there was no proof that, at the time of receiving it, they knew it to be stolen, 
they were acquitted ; N. A. R* vol 2, page 325. 

4294. Tliere is no regulation which prohibits the delivery to the person robbed of any 
articles, which are proved to belong to him, or to have boon purchased with money stolen 
from him. The officer disposing of the case must exercise his discretion in the disposal of 
the property. Const. No. 604. 

4295. Three sonars were convicted of embezzling 1752 rupees from some travellers, 
who rested one night in their house; on a subsequent search of their premises 241 rupees 
were recovered ; certain mahajans gave up 300 rupees with which the son of one of the 
prisoners had purchased gold mohurs from them ; and other sums were recovered from a 
person from whom the same man had redeemed certain ornaments, and from a mokhtar 
who had placed part of the stolen money with a banker. It was decided, in accordance 
with both the Mahomedan and the English law, that the person from whom the money 
was embezzled was entitled to the restitution of it, wliether the rupees were the identical 
coins embezzled or others restored in lieu of them ; and the court directed payment of tlio 
whole amount recovered to be made to the prosecutor.(fl) N. A. R. vol. 5, page 1. 


(a) In English law, by 7 and 8 Goo. 4, cap. 20, sec. 57, in order to encourage the prosecution of offenders, it is enacted, 
that “ if any person, guilty of any such felony or misdemeanor as aforesaid, in stealing, taking, obtaining, or converting, 
or in knowingly receiving any chattel, money, valuable security, or other property whatsoever, shall be indicted for any such 
offence by or on behalf of the owner of the property or his executor or administrator, and convicted thereof, in such case 
the property shall bo restored to the owner, or bis representative ; and the court, before whom any such person shall bo so 
convicted, shall have power to award, from time to time, writs of restitution for the said property, or to order the restitution 
thereof in a summary manner : provided always, that if it shall appear before any award or order made, that any valuable 
security shall have boon bond fide paid or discharged by some person or body corporate liable to the payment thereof, or 
boHig a negotiable instrument shall have been bond fide taken or received, by transfer or delivery, by some person or body 
corporate for a just and valuable consideration, without any notice or without any reasonable cause to suspect that the same 
had, by any felony or misdemeanor, been stolen, taken, obtained, or converted as aforesaid ; in such case the court shall not 
sward or order the restitution of such security.** The court cannot, under the above provision, order a Bank of England 
note, which has been paid and cancelled, to be delivered up to the prosecutor of an indictment against the party who stole 
it. Where a prisoner was convicted of stealing money, and it appeared that he had left in the care of another a horse, which 
it was clear, from the evidence, he must have purchased with the stolen money, the judge made an order for the delivery of 
the horso to the prosecutor. Roscoe's Digest. 
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4296. The session judge is to require the magistrate to certify the execution of all ^ Magistrato to 
orders for the restoration of stolen property, either in the return endorsed on the warrant of the oxecutionV 
of the sessions court, or in a subsequent return to be made as soon as the execution of the stolen 


order admits : and such certificates are to be carefully preserved among the records of the 
sessions court 0. O. No. 5 of vol. 1. 


4297. Voluntary restitution of the property by the prisoner does not relieve him from 
the consequence of the criminal act. Reports fK P. 1852, page 184. 

4298. All criminal courts, within the territories under the government of the East 
India Company, may add to the punishment competent to them to inflict upon persons con- 
victed before them of robbery, theft, embezzlement, knowingly receiving stolen goods, 
cheating, or other wrongful appropriation of property, or of being accessary or privy to 
any such offence, the punishment of fine not exceeding the loss appearing to be caused to 
the several persons who have suffered by such wrong ; and may pay and distribute the 
proceeds of the said fine, or any part thereof, to or for the benefit of the said several per- 
sons, according to the discretion of tlio court. Act XVI. 1850, sect. 1. 

4299. These provisions apply to cases of plunder of property. Reports L. P. 1854> 
part 2, page 348, 

4300. The order imposing such fine can be passed only by the court wliich convicts 
the prisoner. The officer making the commitment has no authority to pass an order of 
that nature. Reports PF, P, 1851, page 665. 

4301. Payment of every such fine may be enforced by distress and sale, under the 
order of the court, of the goods of the offender. Act XVI. 1850, sect 2. 
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4302, Such fine must be paid to the aggrieved person, as it can be imposed only 
for the purpose of his reimbursement. Reports Z. P. 1852, part 2, page 291. 


Must be paid to 
the aggrieved per-, 
son. 


4303. When the property of the prisoners is declared liable under this rule, the order 
must find the amount of property actually carried off. Reports L. P. 1856, part 1, 
page 583. 


Exact amount 
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4304. The aggregate of such fines cannot exceed the value of the property carried 
off, less the value of any portion of it that may have been recovered. Reports i. P. 1853, 
part 1, page 190. Reports P. 1856, part 1, page 187. 

4305. In the application of a heavily penal law, such as Act XVI. 1850, much care and to be con- 
and discrimination are necessary, so as to reduce within fair and credible limits the amount wjSfbieUmlts. 

of loss on account of which a fine is awarded as compensation. C. O. No. 8, September 
12, 1854. L. P. 

4306. The judge awarding such fine, should record on what evidence he has con. evidwico on* which 

eluded that property to that amount was really stolen. Reports £• P. 1854, part 2, » 

page 369* 


4307. It should always be distinctly mentioned in a sentence whether such fine is to 
be levied jointly or severally. Unless from some special circumstanoes in a case, such 
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fines should be imposed jointly and severally upon prisoners donvicted of participation in 
a common offence. Reports P» 1853, part 2, page 114. 

4308. The order, directing the levy of a fine under the above provisions, should not be 
carried into execution until the period for appeal has elapsed ; and, in the event of an appeal 
being made, until tho final sentence has been passed. C. O. No. 55 of vol 4. £. jP. 

4309. Sect 2, Act XVL 1850 contains no provision for distraining and selling the 
goods of an offender in another jurisdiction. The distress and sale must be made under 
the orders of the court directing them ; and the orders cannot be transferred for execution 
elsewhere without express provision to that effect, as in other cases where the law lays 
down rules for giving effect to the orders of a magistrate of one district in a different one. 
Letter of N. A. to Magistrate of 24-Pergunnahs, No, 1415, October 6, 1852. 

4310. The mode of operation of Act XVL 1850, has come under recent notice 
in connection with the administration of criminal justice, and it has been observed that the 
provisions of that enactment are, in many districts subject to the court’s control, altogether 
unenforced ; that, in others, if not inoperative, tho law is only very partially and capriciously 
acted on ; and that, generally, no obligation appears to bo recognised of carrying out the 
object and intention of an enactment which, though in its terms permissive and not injunc- 
tive, is based on acknowledged principles, and, having been framed by the legislature for 
practical enforcement, ought not to bo ignored by those charged with tho administration of 
the criminal laws. From returns prepared in the court’s office, calculated to show the 
extent to which the Act referred to has been enforced from the time it came into effect in 
these provinces in the sessions and magisterial courts, a great inequality of operation is 
manifest, the magistrates of some districts having made no use of its provisions, while in 
others effect has been generally, though to no largo amount in money value, given to it by 
tho magistrates’ courts. The sessions courts have, in some instances, imposed large fines, 
but with almost no result, and some defect of machinery for carrying into execution the 
order of the court in this particular must be inferred from the nearly entire failure to 
realize any portion of the fine so imposed. With a view to urging on the local tribunals 
a consistent and regular, and at the same time guarded, enforcement of the provisions of this 
law, the court think it needful to notice what appear to be the principles on which the 
enactment is founded, and whether they are rightly apprehended by the mass of those who 
are called upon to administer it. The Act is for restitution of tho value of stolen pro- 

! perty,” and applies to all kinds of misappropriation of property, empowering all criminal 
courts to add to the punishment they are competent to inflict for the offences named, the 
punishment of fine not cxceoding the loss appearing to be caused to the several persons 
who have suffered by such wrong,” payable and distributable, in whole or in part, to or for 
the benefit of such sufferers. The presumed basis of this law is the opinion of the writers 
of the Indian Code, " that every person who is injured by an offence ought to be legally 
entitled to a compensation for the injury — also ** we are inclined to think that an arrange- 
ment might be adopted under which one trial would do the work of two : we conceive 
that in every case in which fine is part of the punishment of an offence, it ought to be com- 
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petent to the tribunal which has tried the offender, acting under proper checks, to award the 
whole, or a part, of the fine to the sufferer, provided that the latter signifies his willingness 
to receive what is so awarded in full satisfaction of his civil claim for reparation.” As has 
been remarked by the government the principle of not allowing a depredator or his family 
to enjoy the profits of his wrong doing, and of making, as far as can be done, a prompt re- 
stitution or compensation to the sufferer, is obviously, in so far as it can be accurately applied, 
most essential to the satisfactory and eflScient administration of criminal justice. The 
law, in its practical working, may be contemplated in- a two-fold light, in its bearing on 
the criminal^ and its possibly over-severe operation, in some instances, on him as well as 
on others, and in its effect on the interests of parties suffering wrong by his acts, viz. how far 
the object of the act is fulfilled in securing indemnification of their loss. In regard to the 
first matter, its effect on the criminal, when provision is made for a fine not exceeding 
the amount of loss appearing to have been sustained,” apprehensions might, not unnaturally, 
be excited by the fact of the little reliance which can ordinarily be placed on the reports 
made of the amount value of property stolen, and of the temptation presented by such a 
provision for sufferers to exaggerate their loss or even accuse men of substance falsely, 
involving the risk of great harm and injustice, in the hands of inconsiderate or inex- 
perienced oflScers, in regard to the discreet application of the law. It might further 
be feared that the knowledge of such a law, and of the disci etionary power conferred 
by it, would itself tend to increase tlie laxness of estimate or dishonest inclination 
noticed above, or to create it where it did not exist. It would perhaps bo apprehended that 
even respectable persons might not regard themselves as bound to strict veracity or exacti- 
tude in their narrative of loss, where the party affected by it is one who has injured them, 
and is, indeed, the enemy of the community ; and it would bo suspected that, even if no 
intentional desire to exaggerate a loss should exist, such a result would be no improbable one 
in the case of rich individuals who may not actually know what their personal property or 
amount of cash was, or, conse(]^uently, what may have been abstracted. Caution and discre- 
tion in exercising the powers conferred by the Act are, doubtless, suggested by these consi- 
derations, in order to the prevention of abuses ; and, in applying a highly penal law like this, 
much care and discrimination are needed to reduce within fairly credible limits the amount 
of estimated loss in compensation of which a fine is imposed; and, consequently, where 
the alleged value of stolen property may be the sole reason for the commitment of a prisoner, 
such proof should be placed on record by the criminal courts as may show a reasonable proba- 
bility that the loss sustained by the prosecutor really amounts to the sum specified, and 
charged m the indictment It may, at the same time, be doubted whether, in practice, evil 
results of the above kind, in the abuse by prosecutors of the provisions of the law, have been, 
to any extent, common or prevalent ; nor can the mere anticipation of such consequences be 
any suflScient reason for judicial officers neglecting to carryout, on fit occasions, the intention 
of the enactment. It would, on the other hand, be open to remark that the interests of the 
sufferer from misappropriation must be very imperfectly secured by a provision which may 
be altogether inoperative from the poverty, or be evaded and defeated by the cunning, of the 
criminal and his friends, and the reimbursement contemplated by which must, in all or most 
thefts of large amount, be partial and inadequate by reason of the restricted application of 
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the distress and sale to the " goods,’* that is to the moveable or personal property, which 
only, it has been held, is liable to the process of distraint, whereby houses (among other 
property) are exempted. Further, if any tangible property liable to distraint under this law 
should be forthcoming, the difficulty arises of its being contrived to be secreted, or made 
away with, in the interval between the apprehension of the criminal, and the final process of 
distraint following upon fine after conviction, and of a consequent evasion of the Act. The 
attachment of any personal property of parties accused of theft, upon apprehension^ with a 
view to securing the eventual indemnification of the party losing by such Act, is not a pro- 
cedure warranted by this enactment It has also been doubted whether the presiding 
authority in a criminal court, proceeding under the Act, is competent to pass an order of 
fine, within its meaning, after decision of the case, or whether it is absolutely necessary that 
such order should be passed at the time of decision. The latter obligation may be thought 
to be implied, but is not expressly declared by the terms of the Act ; though instances are 
frequent of ])ro3ecutors, aftei* a criminal sentence has been passed, coming forward with a 
claim for reimbursement and with indication of concealed or alienated property which they 
have discovered, belonging to the sentenced culprit. With regard to the practice of the 
local authorities, in their appreciation of the purpose of the law, the court observes that much 
uncertainty and diversity appear to exist. Some officers, adverting to the permissive terms 
of its provision, have not felt themselves under obligation to apply them in practice. Others, 
instead of imposing the fine allowed, and leaving the result to work itself out, have been 
wont first to institute an enquiry as to the existence of property, and the means of realizing 
any fine which might be imposable, arguing that where the absence of material of payment 
is certain or presumable, it is useless to go through the form of an award. Others 
have spoken of the working of the Act, and their sense of the obligation they are under 
to enforce it, chiefly in respect to its supposed effect, or otlierwise, on the repression of 
crime. In these several instances, misapprehension to a greater or less extent, appears to the 
court to exist. Officers are bound to avail themselves of all reasonable occasions of enforcinf*- 
the laws which may be enacted for their guidance, irrespectively of a future contingency for 
which they are not responsible. Wliil^, moreover, one of the results of such a penal law, 
when equally and duly executed, might be to repress crimes against property, yet its primary 
intent and object appear to be the more perfect vindication of justice by not only punishing 
the wrong-doer, but also awarding compensation for tho wrong. The court consider that the 
foregoing remarks are sufficient, at present, to direct the attention of the zlllah authorities, 
generally, to the importance of carrying out the permissive provisions of the law in a way 
calculated to avoid, on the one hand, the risk of exaggerated estimates of loss or false and 
perjured implications of innocent people, and to secure, on the other, the prompt reimburse- 
ment, as far as may be practicable, of parties who have suffered loss of property by the 
lawless acts of offenders. To this end, it is not enough that a fine bo merely imposed\ it must 
be realized. The Act must have a fair trial given to it, and the local officers will then possess 
means, which are wanting at present of testing its practical utility, and suggesting improve- 
ments or indicating defects. 0. 0. No. 108, January 2, 1855, W. P. ; and No. 15, March 21, 
1855, i. R 



BOOK VI. CHABTBE T.— SECTION VI. — BESTITtTTION OF PROPERTY. 905 

431 L The following register is to be kept up by the magistrate of all fines imposed 
under Act XVL 1850, and the entry of each fine is to be made as soon as the order is 
passed. An abstract of this register showing the items still unrealized, with explanations of 
the causes of delay in recovering the amount, is to be submitted to the court with the 
magistrate’s annual criminal report 


Year. 

Number of 
case. 

1 

Name, caste, age, 
and residence of 
person fined. 

Amount of fine. 

Date of 
fino. 

Name, 
age, caste, 
and resi- 
dence of 
person to 
receive 
the fine. 

Steps 
taken to 
recover the 
amount. 

Remarks. 












In the column of remarks are to be entered the date of recovery of any part of the 
fine, the amount recovered, and the source from which the amount realized was derived. 
The column will remain open until the whole amount of the fine has been recovered, or until 
it appears to be hopelessly irrecoverable, in which case an entry is to be made to show the 
date on which the case was struck oft, and the reasons why its further continuance on the 
file may be considered useless. C. O. No. 12, April 29, 1857. Z. P. 


CHAPTER II. 

OF MALICIOUS OR WANTON DESTRUCTION OF CATTLE. 

4312. Whoever is charged with maliciously or wantonly causing the death of any 
cattle, the property of another, may be proceeded against in the mode prescribed in section 
25, Regulation XX. ISl?"^ for proceeding against persons charged with a heinous offence ; 
and shall, on conviction before a magistrate (or other officer exercising the powers of a 
magistrate), be liable to imprisonment with liard labor for any period not exceeding three 
years ; or, at the discretion of the said magistrate, may be committed for trial before the 
session judge, and, on conviction, shall be liable to imprisonment with hard labor for any 
period not exceeding nine years. («) Act IV. 1856, sect. 1, 

4313. The provisions of Act XVI. 1850t are applicable to persons convicted of 
offences upder this Act Act IV* 1856, sect. 2, 

(a) Under the Mahomedan law, cruelty to animals causing, though not intended to cause, death, although 
unaccompanied by any malicious intent towards their owner, is an offence punishable under the general head of tazeer. 
Reports L* P, 1852, part 1, page 831. 

The law quoted in the text is not applicable to attempts to commit the offence described. But for such an 
attempt a sentence of 7 years with labor was confirmed by the Sudder Court. Reports JL P. 1656, part 1, 
page 313. 
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CHAPTER III. 

OF ARSON. 

4314. The wilfully and maliciously setting fire to any village, town, house, or other 
building, constitutes the crime of arson, which is punishable only by the sessions court. This 
definition includes the malicious and wilful burning of a boat laden with men or merchandise, or 
of a tent, or other place used for the time being as a dwelling. Acts of incendiarism other than 
the above do not fall within the definition of arson found in the regulations ; and the criminality 
of such acts varies very much according to tlie presumed motives of the incendiary, the effect of 
his act either actual or probable, and generally the circumstances which distinguish it. But there 
is nothing in the regulations which precludes a magistrate from disposing finally of such cases, 
provided he considers the punishment, which he is competent to award under sect. 19, Reg. IX. 
1807, adequate to the offence proved. The magistrates are to act according to this view of the 
law, bearing in mind that, if by any act of incendiarism, not coming within the above definition 
of arson, lives are endangered or valuable property destroyed, or if the act is accompanied by 
other aggravation, they are at liberty to exercise their discretion in committing the accused to 
the sessions court. In such cases, however, the magistrates are required to state specially in 
the calendar or roobakaree of commitment their reasons for making over the prisoners to the 
sessions court, in preference to passing sentence themselves ; and any commitment of this 
kind, for which such special reason is not assigned, is liable to be cancelled. Those caseSj 
in wliich the sentence sanctioned by cl. 7, sect. 2, Reg. LlII. 1803 is considered insufficient^ 
are to be referred by the session judges for the final orders of the nizamut adawlut under 
sect. 6, Act XXXI. 1841. C. O. ko. 13 of vol 4. 

4315. Oases of arson as defined in G. O. No. 13 of vol. 4 must be committed to the 
sessions. Wilful arson of course implies a malicious intent. Reports L, P, 1852, part 1. 
page 893. 

4316. Arson and incendiarism arc not offences, the penalties of which are within th( 
scope of sect. 2, Reg. VI. 1824. That section refers to convictions and sentences of burglar) 
and theft only. Reports L. P. 1852, part 1, page 893. 

4317. The word ‘^sokhtngee” it is thought is not a proper equivalent for incendiarism” 

and the use of the terms J-jT and to represent arson anc 

incendiarism respectively, is recommended. C. O. No. 16 of vol. 4. P. The followin; 
terms are prescribed for use in tlie Lower Provinces in all statements and proceedings ; — arsoi 
Uj^ j ; — incendiarism, lijo ^ 

^?*l. C. O, No 20 of vol. 4, L. P. 

4318. Where the arson was committed by a body of armed men, who attacked an 
destroyed a rival liath, the ])risoners were sentenced to imprisonment for 5 years with labc 
and irons ; Reports L. P. 1851, page 364 and 963. And the same punishment was awards 
when a house was wilfully set on fire at night, although the motive was not apparent 
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Reports I(. P. 1851, page 1729:— and where the act was done openly and from motives 
of revenge ; Reports L> P. 1852, part 2, page 288 ; and 1853, part 2, page 390. Where the 
value of the property destroyed was large, sentence was passed for 7 years’ imprisonment. 
Reports L. P. 1853, part 2, page 926. Wljere the prisoner sot fire to his own house, giving 
notice thereof to his neighbours, apparently without motive, and but little harm was done, 
he was sentenced to imprisonment for one year without labor or irons. N. A. R. vol. 3, 
page 230. And where the prisoners, who cultivated a piece of land of which the proprietor 
had lately granted a lease to an indigo-planter, evinced a disposition. not to relinquish the 
land, and threatened to burn the factory, if they were deprived of possession ; and one of 
them at night set fire to a heap of old and worthless indigo weed distant only six paces from 
the factory, while the other stood by aiding and abetting, and the weed was burnt ; the 
former was sentenced to imprisonment without labor and irons for one year, and the latter 
(in consideration of his youth, 14 years) for four months. N. A. R, vol. 3, page 362. 

4319. Where the prisoners maliciously and by open violence set fire to some mustard 
plant stored in sheaf, the ringleader was sentenced to 5 years’ imprisonment with labor and 
irons. Reports L. P. 1853, part 2, page 526. And in a similar case, with reference to 
the large amount of property destroyed, the imprisonment awarded was for 14 years. 
Reports L. P. 1854, part 1, page 696 ; 1855, part 2, page 565 ; and 1856, part 1, page 312. 
So, in a similar case, for 7 and 5 years. Reports W. P. 1853, part 2, page 1556. 

NOTE. 

By the Enp-lish common low, the offence of orsim is o felony, one! is defined by Lord Coke to be the 
malicious ond voluntary burning the house of nnotlier, by night or by day. It must bo the house of another j tho 
burning of a man’s own house is no felony at common law ; but if a man set tiro to his own house maliciously, 
intending thereby to burn the adjoining house belonging to another, if the latter house is burned, it is felony ; if 
not, it is a great misdeineamir. To constitute arson at eomnion law, it must be proved that there was an 
burning of the house, or of some part of it, though it is not necessary that any part should be wholly consumed, or 
that the fire should have any eontinuom-e, but be put out, or go out of itself. The nrltiiiff fire to the house of another 
maliciously to burn it, is not a felony, if either by accident, or timely prevention, the tiro does not take place. 
Where a house has been robbed and burnt, proof that part of the stolen property was found in tho possession of 
the prisoner is evidence to show that he coiumitted the arson. The act of burningmust 1)C proved to have been both 
wilful aud malicious, otherwise it is only o trespass and not felony : but ahere the ptiiiiury intention of the offend- 
er is to burn only his own house (which is no felony), yet if in fact other houses arc tliereby burned, being adjoin- 
ing and in such a situation os that the fire must in all probability reach them, the intent being unlawful, and the 
eonsoquoiico immediately and necessarily flowing from the original act done, it is felony ; for the law in such case 
implies malice : and generally, if the act be proved to have been done wilfully, it may be inferred to have been done 
maliciously, unless the contrary bo proved ; the absence of malice or spite to the owner is no answer to tho charge. 
The offence may bo committed, not only with regard to a dwelling house, but also with regard to all out-houses 
which aro parcel of it, though not contiguous, or under the same roof.— Besides the common law, the various offences 
i)f burning houses and other property are now for the most part providetl against by various statutes, under one of 
which a person unlawfully and maliciously setting fire to any dwelling house, any person being therein, moy be 
adjudged to suffer death. Rotcoe's Digest ; and Archbold's Criminal I’leading. 


Precedents.. 

incendiarism. 
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OF OFFINCIB AOAIN8T PROFIRTT. 


CHAPTER IV. 

OF FRAUDULENT OFFENCES AGAINST PROPERTY. 


Note. — The special provisions which regard the trial and punishment of native ministerial officers of government 
charged with extortion^ corruption^ emhezzlemenU and offences of the like nature, have already been detailed in section 4, 
chapter 5, of the second book ; see pace 468 ; in the following sections are given ifte rules which respect other classes of 
persons guilty of such offences, ana the reported cases. 
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et seq. 
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SECTION I. 

OF EMBEZZLEMENT AND BREACH OF TRUST. 

4320. Although a summary enquiry into cases of embezzlement by ministerial native 
officers of the civil court may be conducted by the judge under the provisions of sect. 7, 
Reg. XVIII. 1817,* yet that officer is by no enactment empowered to commit for trial 
before the sessions court for the offence; the rule of cl. 2, sect. 14, Reg. XVII. 1817t is 
applicable only to cases of perjuries committed by parties in a civil suit actually pending 
before a judicial authority. The duty of commitment is left to the magistrate, to whom 
the judge should transmit his proceedings, if grounds appear to exist for subjecting the 
accused to a criminal trial ; and the magistrate in committing or releasing the person 
charged with the offence is to act on his own judgment on a fair consideration of the 
evidence adduced. Const. Nos. 518 and 691. 

4321. The case of a peon, on the establishment of a government functionary, making 
away with money entrusted to, or collected by him, does not come within the meaning of 
Reg. II. 1813. Const No. 1200. 

4322. Every person employed in the public service of her majesty, and entrusted, 
by reason of such employment, with the receipt, custody or control of any chattel, money, 
or valuable security, who shall embezzle the same or any part thereof, or in any manner 
fraudulently apply, use, or dispose of the same, or any part thereof, for any purpose other 
than a purpose to which the same is applicable under the trust reposed in him, shall be 
deemed to have feloniously stolen the same. Act XIII. 1850, sect. 1. 

4323. All official trustees, assignees, and receivers of money, by virtue of their 
several offices or appointments ; all justices of the peace, coroners, and other persons 
receiving by virtue of their offices or appointments any fines, forfeitures, penalties, or 
other moneys, on behalf of her majesty ; all sheriffs, under-slieriffs, bailiffs, officers, and 
other persons employed to levy money in execution of the judgment or order of any court, 
or in receiving any taxes or other moneys directed to be levied by any Regulation of the 
governor or governor in council of any presidency or place, or by any Act of the gover- 
nor general of India in council ; and also all subordinate officers and servants employed 
in the office or service of any of the persons hereinbefore enumerated, and entrusted with 
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money in the course of such employment, are declared to be persons employed in the public 
service within the meaning of this Act : but tliis special enumeration of some of the persons 
included in the general description of persons in the public service of her majesty shall 
not be taken to abridge the meaning of that general description. Act XIII. 1850, sect. 2. 

4324. Every clerk or servant, who shall steal any chattel, money, or valuable Clerks and ser- 

. . , . .1 . . 1 11 1 - 1 1 1 bUaling. 

security, belonging to or in the possession or power of iiis master, sliall be punishable 
in the same manner as persons convicted of felonious stealing under this Act. Act XIII. 

1850, sect. 4. 

4325. Every clerk or servant, or any person employed for tho purpose or in the cierkn and others 

^ J I rj r i ^ cmbezzhnjT proper- 

capacity of a clerk or servant, who shall, by virtue of such employment, receive or ty received on mos- 
, . 1 . . 1 1 111 . ‘ 1 account, 

take into his possession any chattel, money, or valuable security, for or in the name or 

on the account of his master, and who shall fraudulently embezzle the same or any 

part thereof, sliall be deemed to have feloniously stolen the same from his master, 

although such chattel, money, or security, was not received into the possession of his 

master otherwise than by the actual possession of his cleik, servant, or other person 

so employed. Act XIII. 1850, sect. 5. 

4326. Every member and officer of a trading corporation or company, and also Members of trad - 
every banker, merchant, factor, broker, attorney, or other agent, whether he be agents^ud^entiy 
commonly so employed, or be employed as an agent in that instance only, and whether 

he act as such agent gratuitously or otherwise, to whom any chattel, money, or 
valuable security is entrusted for safe custody, or for any special purpose, and whether 
with or without any authority to sell, negotiate, pledge, or employ the same, but with • 
an authority limited to some defined purpose as to the application of such money, chattel, 
or valuable security, or of any part thereof, or of the proceeds or of any part of tho pro- 
ceeds thereof, who shall fraudulently apply, use, or dispose of the same or any part of the 
proceeds thereof, for any purpose other than a purpose for which the same was entrusted to 
him, shall be deemed to have feloniously stolen the same. Act XIII. 1850, sect. 6. 


4327. Every sub-agent, clerk, or servant of any such trading corporation or 
company, or of any banker, merchant, factor, broker, or other agent as aforesaid, 
who, knowing the purpose for which such chattel, money, or valuable security was 
entrusted to the corporation, company, person or persons, by whom he is employed, 
shall fraudulently apj)ly, use, or dispose of tho same, for any purpose other than a 
purpose for which the same was entrusted to his employer or employers, shall be 
deemed to have feloniously stolen the same, though he were not himself immediately 
employed or entrusted with the disposition thereof by the person entitled thereto. Act XIII. 
1850, sect 7. 


Sub afrentn, 
clerks, or servants. 


4328. Every person, possessed, or having the receipt, custody, or control of any chat- Embezzlement 
tel, money, or valuable security, in trust for any other person or persons, who shall embezzle poJ'”df'''pr“pcrtr 
the same or any part thereof, or in any manner fraudulently apply, use, or dispose of the same, ““*'**• 

for his own use or benefit, in breach of the trust reposed in him, shall be deemed to have 
feloniously stolen the same. Act XIII. 1850, sect. 8. 


10 0 



910 


OF FRATTDtJLBNT OFFENCES AGAINST FEOFERTY. 


Punishment for 
such offences. 


What are valu- 
able securities. 


Tho same charpo 
may contain any 
number of act** 
within six months. 
Proof of thfici* 
enev is evidenco 
lit offence. 


This does not li- 
mit tiino for insti- 
tution of suit. 


Forui of indict- 
ment if offence re- 
lates to inonej, or 
security for money. 


Description of 
owner undofit'ndcr, 
and of property, 
and pul•po^e of 
trust. 


4329. Every person convicted of having feloniously stolen any chattel, money, or valu- 
able security under this Act, shall be liable to be transported out of the territories under the 
government of India for life, or to be imprisoned with or without labour for any term not 
exceeding seven years. Act Xill. 1850, sect. 9. 

4330. Every instrument entitling or shewing the title of any person to any share or 
interest in any public stock or fund of any country or state, or in any stock of any cor- 
poration or company, or for tho transfer of any sucli share or interest, or for the receipt of 
any dividend or interest on any such share, or entitUng or shewing the title to any deposit in 
any hank ; and every warrant, order, or instrument for the payment of any money on any event, 
certain or contingent, or for the delivery or receipt of any goods, or merchandize, on any such 
event, is a valuable security within the meaning of tliis Act, Act XIII. 1850, sect. 10. 

4331. Any offender under this Act may be proceeded against on the same charge for 
any number of distinct acts of embezzlement or fraudulent ap])lication, use, or dis- 
position as aforesaid, committed by him within six calendar months from the first to 
the last of such acts ; and proof of a gross deficiency in the accounts of any such 
trustee or public servant, shall bo evidence of tlie offence charged until such defi- 
ciency is otherwise explained. Act XIII. 1850, sect. 11. 

4332. Sect, 11, Act XIII. 1850 contains no limitation as to the period within which a 
prosecution under that law can be instituted. Reports i. 1\ 1852, part 1, page 169. Bui 
the transactions to w'hicli the charge relates must not extend over a period exceeding sb 
calendar months. Reports Z. P. 1853, part 1, page 390. 

, 4333. If tho offence relates to money or to any bank note, bank post bill 

banker’s cheque, bill of exchange, promissory note, government paper, or other lik< 
security for the payment of money, it shall be enough in the indictment or cliarge t 
allege the embezzlement or fraudulent application, use, or disposition of money, wdth 
out specifying any particular coin or valuable security; and such allegation shall, s 
far as regards the kind of property, be sustained, if tho offender is proved to hav 
embezzled or fraudulently applied, used, or disposed of any amount of money or an 
valuable security, tliough the particular kind of coin or valuable security, of which sue 
amount w’as composed, shall not be proved. Act XIII. 1850, sect. 12. 

4334. It shall not be necessary, in any proceeding against any offender under th 
Act, to declare the person to whom the property embezzled or fraudulently applied or di 
posed of belongs, otherwise than hereinafter provided, or to give any other description 
it than by stating its general character according to the provisions of this Act ; and if t 
offence be that of embezzlement or fraudulent application, use, or disposition, by a pers 
in the public service of the crown, or of government, of property entrusted to him by reason 
such cmjiloyment, or part thereof, it shall be enough to state that the defendant was in su 
service, and that he received the property by reason of such employment, and embezzled i 
same, or part thereof, or fraudulently applied, used, or disposed of the same, as the case ir 
be ; and, if the case be one of fraudulent application, use, or disposition by any person not be 
such public servant but entrusted as aforesaid, it shall be enough to state that such per 
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was entrusted with the property (describing its general character as aforesaid) ; and it shall 
be enough to state shortly the purpose of the trust, and that he fraudulently applied, used, 
or disposed of the same contrary to his duty in that behalf. Act XIII. 1850, sect 13. 

4335. Attention must be paid to the careful and proper framing of charges of embez- 
zlement under sect. 13, Act XIII. 1850.^ The nature and purpose of the trust must be 
set forth in the charge; for it is important that the accused should be distinctly informed 
what trust he is charged with having abused. If the purpose of the trust is not mentioned 
in the charge, no conviction can follow. [Reports i. P. 1853, part 2, page 1003.] The 
distinction between embezzlement and theft being nice, hi cases of embezzlement under the 
Act a count for theft arising out of the same act should be added, as a conviction for 
theft cannot be had on a charge of embezzlement only. Under sect. 14 of the Act, power is 
given to make any amendments in the charge that may be necessary, and under 0. O. 
No. 70 of vol. 4,* session judges are competent to alter the charge from embezzlement to 
theft. But the insertion of both counts prevents delay, and enables the sudder court on 
appeal to deal with either charge. C. O. No. 73 of vol. 4. Reports L. P. 1851, page 1618. 

4336. Where the charge was for embezzlement of money belonging to government, 
and it was proved that the money in fact belonged to an individual, the trial was quashed. 
Reports L. P. 1854, part 2, page 62. 

4337. The court before which any ofieiiJer is tried under this Act shall have power 
upon the trial to make any amendments that may be necessary, by reason of any variance 
between the statements of the charge and the evidence, either in the doscrlptiou of the 
property, or of any person, or of any office, appointment, or emjdoyment, or of the purpose of 
the trust or otherwise, when in the opinion of the court the person cliarged cannot have been 
misled as to his defence by such imperfect or erroneous statemen^ Act XIII. 1850, sect. 14. 

4338. To constitute the crime of embezzlement it is necessary to prove that the prisoner 
was the servant of the person whose money he appropriated, that he received it by virtue Of 
that employment, and then feloniously embezzled it. Where a mohurir obtained from the 
treasurer 400 rupees on the false plea that he was authorized by the principal sudder 
ameen to draw his salary, the court held that it amounted to obtaining money under false 
pretences, not to embezzlement. In this case also it was observed by the court that the 
indictment was defective, as it did not specify the nature of tlie prisoner’s service, and that 
he received the money by reason of such employment, as required by sect. 13, Act XIII, 
1850; and that the omission to record the deposition of the principal sudder ameen, which 
was essential to the conviction of the prisoner, vitiated the j)roceedings altogether. The 
roobakaree of the principal sudder ameen stating that ho did not give the prisoner per- 
mission to draw his salary, could not be admitted as legal evidence. The prisoner had a 
right to have the principal sudder arneen examined in iiis presence, and ‘to cross-examine 
him upon it. Reports Z. P. 1852, part 1, page 112. 

4339. Every offender under this Act may be tried and punished by any court of 
competent jurisdiction either in the place where he is in custody, or where he committed 
the offence. Act XIII. 1850, sect. 15. 
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OF FRAUDULENT OFFENCES AGAINST FROFERTT. 


ceJia””if”theft”rf 4340. A magistrate is competent to dispose of certain cases of embezzlement under 

a simUar amount XIII. 1850, bv Avhicli breaches of trust and embezzlement are made punishable as 

mustbccomiuittod. •' i i n • 

felonious stealing. It is only in cases, which, viewed as thefts, a magistrate may not consider 
within hia cognizance, that commitment is necessary. Reports L. P. 1851, page 493. 


Liability of of> 
fender to make 
good any lo8S» 


4341. The punishment of any offender under this Act shall not be deemed to take 
away or lessen his liability or the liability of his sureties to make good any loss sustained 
by her majesty or any other person or persons by his misbehaviour or breach of trust. 
Act XIII. 1850, sect. 16. 


Recovery of mo- 4342. Punishment for embezzlement is not barred by the realization from the surety 
pSishment!^^ of the prisoner of the whole amount embezzled. Reports Z. P. 1855, part l,page 606. 

Punishment for 4343. Every person charged with a felonious breach of trust under this Act, who 
count%*^^ ^fhonph shall be proved to have knowingly made up or famished false statements or accounts 
sums of mouey received or paid by him or entrusted to his care, or of the goods 
or balance of money in his custody or control, shall be liable to fine in the discretion of the 
court, although no actual embezzlement or fraudulent application, use, or disposition of 
trust moneys, chattels, or valuable securities, is proved against him, and in addition to such 
fine may be imprisoned, with or without labour, as the court shall adjudge, for any term 
not exceeding one year ; but no person convicted of felonious breach of trust as aforesaid 
shall be punished also for making up false accounts in connection with the same breach of 
trust Act XIII. 1850, sect 17. 


Mere loss or ex- 
penditure ot the 
money does not 
always amount to 
ernhezrleinent. 


4344. In the case of a servant to whom money was advanced for the purposes of 
trade, where it was proved only that there was a balance against him according to his own 
accounts, and that he subsequently absconded, the court held that there was no evidence of 
a fraudulent breach of trust punishable under Act XIII. 1850 ; and that tlie fair presump- 
tion was that he had speculated injudiciously and suffered loss. Reports L. i\ 1851, page 
1481 ; and 1858, page 536. In a similar case the court held that a factor or agent could not be 
convicted of embezzlement, under the Act, upon 2 :>roof of disbursements disallowed by his em- 
ployer, unless there be evidence that the monies entrusted to him were not disbursed by him 
for his employer’s purposes, but remained unaccounted for in his possession, so as to afford 
proof, according to the Act, of fraudulent misajqiropriation. Reports Z. P. 1853, parti, 
page 390. 


Criminal trial 4345. A Criminal trial for embezzlement is not barred by the fact that the case is one 

dispute regarUmg of disputed accounts and that it is within the cognizance of the collector under sect. 20, Reg. 

accounts ; o c? 

VII. 1799. If ;ho accusation against the defendant involves a criminal charge of embezzle- 
ment, the magistrate is bound to take judicial cognizance of it, although the defendant be 
also liable to a civil suit for the restoration of the sum alleged to have been embezzled by him. 
Letter of Nizamut Adawlut to Judge of 24-Pergunnahs No. 378, April 14, 1853. So, th( 
or by tutnmary institution of a Summary suit under Reg. VII. 1799, for the recovery of the sum alleged tc 
have been embezzled, does not prevent a criminal prosecution for embezzlement beinf 
sustained against the prisoner on the same transaction. Reports L. P. 1854, part 1 
page 194. 
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4346. The mere absconding from service without rendering proper accounts is not 
punishable offence. Reports L* 1851, page 1481* 

4347. A person accused of embezzlement of tolls at a ghat on the Nuddea Rivers, was 
acquitted for want of sufficient proof that the tolls wore ever paid to the prisoner, or were re- 
alized by any government officer with the prisoner’s knowledge. N. A. R, vol. 6, page 232. 

4348. Where the prisoner, an abkaree darogah, was charged with embezzling a 
sum of money collected on account of government revenue from an abkaree pottadar 
and he pleaded that he received the sum in liquidation of money advanced to the ac- 
count of the pottadar in preceding months ; and it appeared that the prisoner had money 
transactions with the pottadar ; and that such objectionable practice had the countenance if not 
the sanction of the head of the office, inasmuch as the system (proved to have prevailed) 
of realizing the government dues by deducting the amount of balance owing by the 
abkars from the salary of the prisoner, allowed the prisoner to do what lie pleased with 
the rents ; the court held that the prisoner could not be held criminally responsible for apply- 
ing the sum to his private use. Reports L. P. 1852, part 1, page 17. 


Ab«icon(liii|;c from 
Borvioo viithout oc- 
rounts is not pun. 
isLable. 

Proof of receipt 
of money. 


Precedents 
under the Act. 

Accjuittal on ac- 
count of a ropro- 
honaiblp sy&ttMu of 
keepini^ accounts. 


4349. The prisoners, boatmen, were entrusted with a boat-load of grain to be Frauduioni Ujs. 
conveyed to a certain village. On arrival there they were directed to proceed to another ESatmen. *^^^"** 
place, but instead of so doing th^y carried it away and disposed of it, appropriating the 
proceeds. Under these circumstances they wore convicted of breach of trust. The broker, 
by whose aid the grain was sold, was acquitted on the ground that lie could not be convicted 
of the breach of a trust to which he was not a party. Reports L» P. 1855 , part 1 , page 616 . 


4350. A prisoner trading in partnership on borrowed capital with 4 others decamped 
with the common fund. On the prosecution of one of the partners for theft, the session 
judge convicted him under Act XIII. 1850. The sudder court acquitted him on the ground 
that a conviction of breach of ^rust could not be had on a chargo of theft ; but left it to 
the magistrate to re-commit on a charge of breach of trust. It Avas also held that the 
prisoner could not be charged with the theft of the money as belonging to the lender ; 
and that he could not be prosecuted by his partner for theft of money in their joint 
possession. Reports i. P. 1855, part 1, page 639. But where a niahajun advanced a 
sum of money to four persons to trade with for themselves and him, and they were to 
repay him by a share of the profits, and one of them absconded with the money, which 
was not in his special custody ; it was held that the maliajun was rightly made prosecutor ; 
and that the prisoner was rightly convicted of theft. Reports L. P, 1856, part 1, page 928. 


A partner ab- 
scondiug with com- 
moD funds cannot be 
puuished for theft. 


4351. A moonsiff and kazee, convicted of receiving petitions of plaint on unstampt Precedents 
paper contrary to the regulations, and appropriating to his own use the value of the stampt 
paper on which those petitions should have been written, was sentenced to imprisonment 
for one year without labor, and a fine of 50 rupees commutable to 6 months’ further per, and appropiiat - 
imprisonment, and to be dismissed from his appointment : a person, employed as a mohurir the stamps on 
in his office, convicted of being concerned in the same corrupt transactions, vas sentenced Jllve lien wAurof 
to imprisonment for one year without labor. N. A. R. vol. 1, page 371. 


4352. The treasurer of a collector’s office was convicted of paying money out of the Cose of the tr..- 

. J Ml 1 j ^ ^ J siirorofacollector> 

ireasury under illegal and irregular orders of the collector, which he well knew were .to paying money 


10 r 
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on the illegal and 
fraudulent orders 
of the collector. 


Cases of subordi- 
nate revenue offi- 
cers appropriating 
collections made by 
themselves. 


Case of a fnh- 
secUlar deducting 
from the collect lo us 
nnauthorized loaus 
made by him to m- 
dividuuls in ba> 
lauco. 

CuHO of mirbum- 
kar under Keg. V. 
3812. 


Caso of the po> 
dar of a collcctor- 
ate appropriating 
money held in de- 
posit. 


Case of a go- 
mashtah of a com- 
mercial resident 
appropriating ad- 
vances. 


Case of a dak- 
moonshee making 
use of public 
money. 


illegal, irregular, and fraudulent ; the objection that he had not been confirmed in his 
office was not allowed, as he was de facto treasurer at the time of making the disburse- 
ments ; and he was sentenced, although the collector himself had not been brought to trial, 
having effected his escape, to imprisonment without labor for 6 months, regard being had 
to the period during which ho had already been in confinement. N. A. R. vol. 2, 
page 229. In a similar case the treasurer and acting treasurer were sentenced to im- 
prisonment for one year, and the writer, for privity, for 6 months. N. A. R. vol. 6, page 156. 

4353. A putwaree of a government village, whose salary had been stopped by order 
of the revenue authorities, appropriated to his own use part of the collections in his hands 
to an extent not exceeding the amount of salary withheld ; this was held to be embezzle- 
ment, and he was sentenced to imprisonment for ono year. N. A. R. vol. 5, page 114. 
And a tuhsecldar, convicted of applying to his private use a certain sum of money, after 
lie had reported it to the treasurer as received on account of government, was declared 
guilty of a misdemeanor under Reg. II. 1813, though the zumeendar, by whom it was 
j)aid, acquiesced in the appropriation*: the prisoner having been in confinement for 
19 months, the imprisonment already undergone was deemed sufficient punishment for 
the offence, and he was discharged. N. A. R. vol. 3, page 45. But where a tuhseeldar 
realized the amount of a debt due to him by a zumeendar from the proceeds of the 
estate of his debtor, such proceeds not having been specially paid as revenue, and the 
estate not being under legal attachment in his hands, he was not considered guilty of em- 
bezzlement. N. A. R. vol. 3, page 37. 

4354. A tuhseeldar, convicted of having made unauthorized loans or advances to 
individuals in balance for one year, and supplying the deficiency in the public accounts by 
sums paid as revenue in the succeeding year, was held guilty of embezzlement, and 
sentenced to imprisonment for one year without labor. N. A. R. vol. 2, page 463. 

4355. As a surburakar under Reg. V. 1812 holds his appointment under sunnud 
from the collector, and the estate wliilst under attachment is under the management of 
government through their officers, the collector and surburakar, a criminal prosecution on 
the part of government fur embezzlement of rents collected will lie ; but the provisions of 
Reg. 11. 1813 are not applicable to the case. N. A. R. vol. 6, page 42. 

4356. A podar of a collectorate made away with a sum of money received by the 
collector for the purpose of being, and ordered by him to be, held in deposit : the money 
did not appear as an item in the memorandum of cash balance, &c., on a change of officers : 
the podar was held guilty of embezzlement of public money, and was sentenced to im- 
prisonment for one year without labor. N. A. R. vol. 6, page 10. 

4357. The gomashtah in the factory of a commercial resident was convicted of 
having received on a private account the sum of 2,500 rupees of the public money, and 
converted it to his own use, and was sentenced to imprisonment for 2 years ; and a writer in the 
factory was sentenced as an accomplice to imprisonment for one year. N. A. R.vol. 2, 
page 277. 

4358. A dak-moonshee, convicted of embezzlement, or rather of making use of the 
public money, to the extent of 25 rupees, was sentenced, adverting to the confinement and 
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disgrace which he had already undergone, to imprisonment for 6 months without labour. 
N, A. R. vol. 4, page 332, 

4359, A cashkeeper on the establishment of a tuhseeldar, was convicted of having 
removed a sum of money from the public treasure chest without authority ; and, although 
he might not have intended eventually to embezzle the money, was held guilty of a misde- 
meanor within the provisions of Reg. II, 1813, and sentenced to imprisonment in the civil 
jail for one year, N, A. R, vol, 2, page 376, 

4360, A servant attached to the imambarrah of Hooghly was convicted of embezzle- 
ment, in having fraudulently made away with five bags of money containing 5,000 rupees 
from the treasury of the trust-estate above mentioned, and substituted five bags of pice in 
lieu thereof, and was sentenced to imprisonment for five years without labour, N. A. R, 
vol, 4, page 166, 

4361. A private servant, the mohurir in an indigo factory, converted to his own use 
a sum of money given to him by liis employer to pay the expcnccs of a criminal prosecu- 
tion which the prisoner was about to institute ; and retained in his possession with the seal 
unbroken a letter containing a bank-note for 500 rupees, which lie had been directed to 
put into the post office ; being committed on a charge of theft and retaining knowingly in 
his possession stolen property, he was found guilty of embezzlement, and sentenced to 
imprisonment for two years without labour, N. A. IL vol. 4, page 152, 

4362. A private agent falsifying his accounts, and embezzling the money of his 
employer, was held guilty of a breach of trust only, more properly cognizable in the civil 
than in the criminal court. N. A. R, vol, 1, page 274. See paras. 432G aad 4343. 


Caboof a ca<^h- 
keeper removiap: 
public moueV) the 
intent to embezzle 
aot proved. 


Ca«»c of a pn\ alo 
servant puilty of 
embezzlement. 


Case of a prnate 
servant making? uso 
of money pven to 
him to be emploved 
in a particular rauu - 
ner. 


Private agronf 
falsifying accounts 
held guilty of u 
breach of trust 
only. 


SECTION II. 

OF FRAUD. 


4363. The obtaining possession of property by fraud, is not punishable as theft under 
the provisions of Reg. XII. 1818 ; if, in such case, the magistrate considers that the 
punishment which he is competent to award under Iiis general powers is inadequate to the 
degree of criminality of the offence, he must commit the offender for trial before the 
sessions court. Where a prisoner was convicted before the magistrate of having fraudu- 
lently passed an unfinished and unsigned note of the India bank, purporting to be for one 
hundred rupees, and having thereby fraudulently obtained possession of cloths to the value 
of one hundred rupees, and the magistrate sentenced him to stripes and imprisonment with 
labor for two years; the nizamut adawlut annulled his order as illegal, and directed him 
to commit the prisoner for trial before the session judge. Const. No. 684. 

4364. There is no law which authorizes criminal prosecutions for false and unfounded 
claims preferred in a civil court, although fines may be imposed on that account by civil 
courts in certain cases ; as e. g. sect. 12, Reg. III. 1793 ; sect 3, Reg. XIIL 1796 ; and cl. 
10, sect 3, Reg, XXVL 1814. Reports L, P, 1854, part l,page 477. 


Precedents. 

The frauduleotlv 
obtaining posses* 
sion of property is 
not punishable as 
theft. If the ma- 
gistrate considers 
such case beyond 
his general powers, 
he must commit it 
to the sessions. 


To institute a 
false claim in a 
civil court does not 
constitute a fraud 
punishable in a 
criminal court. 
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4865. Where the prisoners were convicted of having executed two sales of the same 
sa^ esto^to TO. estate to several persons, they were held guilty of fraud ; but as they had been tried on a 
* * charge of forgery in having fraudulently antedated one of the deeds of sale to the preju- 
dice of the first purchaser, they were discharged without punishment, the offence of which 
they were convicted being held distinct from that charged: at the same time it was 
declared that they were still liable to be tried for the fraud. N. A. E. vol. 2, page 60. 


second enga^ment 4366 . A zumeendar, shortly after having granted a lease of certain lands, executed a 

was a fictitious fictitious lease to himself in the name of another person with a view to oust the first lessee, 
lease from the ^ 

lessor to himself ^as held to be a fraud punishable by the criminal courts ; and he was sentenced 
under another i 

name. to pay a fine of 5,000 rupees. N. A. K. vol. 6, page 2. 


Obtaining a frank 4367. A fraud on the post officG, by means of procuring a frank on a false pretence, 

on se pretences. punisliablc by a session judge, under the discretionary power vested in him by cl. 7, 

• V. para, uiu, gect. 2, Reg. LIIL 1803,* by a pecuniary fine coramutable in default of payment to a short 
imprisonment. N. A. R. vol. 3, page 130. 


ihc using false 4368. The offence of using weights and measures short of what is recognized as the 
rurob^'^is Current standard of the place or district, is punishable as a fraud by the magistrate under 

the general regulations. The magistrate, however, cannot prescribe a current standard 
of weight. Const. No. 1274. 


False pmonation. 4369. False personationC®) for one’s own advantage is an offence under the Maliome- 
dan law ; no specific penalty is laid down for the offence, but the punishment is at the 
discretion of the hakim witli a view to restrain the offender, respect being had to the 
circumstances of the offender, and the character of the offence, which is apparently in itself 
of a trivial nature. A prisoner, who claimed the raj and zumeendaree of Burdwan, was 
convicted of false personation for his own advantage, and was sentenced to pay a fine of 
1000 rupees, and in default of payment to imprisonment in the zillali jail for six months. 
N. A. R. vol. 5, page 122. A prisoner convicted of falsely personating a collectorate 
poadah and uttering a forged parwana, was sentenced to imprisonment for 5 years with 
labor and irons. N. A. R. vol, 6, page 337. On conviction of personating an oflScer 
of the dacoity commissioner, seizing persons and extorting money, the prisoner was 
sentenced to 3 years’ imprisonment with labor and irons. Reports Z. P. 1856, part 2, 
page 110. 

4370. Where the prisoner obtained food from the villagers under false pretences, but 
not under the pretence that he was in government employ, it was held that he was guilty 
of no offence punishable under the law. Reports fF. P. 1856, part 1, page 212. 

c*wof smokhtar 4371. A moklitar, in attesting the confession of a person charged with a criminal 

attesting a confps- i i i ^ 

%ion With a false ottence, wrote a false name, m order to evade being sworn on the trial ; and was sentenced 
•iffoature. conviction to imprisonment for one year. N. A. R. vol. 5, page 20. 


C a) The bar(‘ fact of personating anotlier for the purpose of fraud, is no more than a cheat or misdemeanor 
at common law, and is punishable as such : in most cases of this kind, however, it is usual, where more than one 
are concerned in the ofience, to proceed as for a conspiracy, Russell and JSoscoe* 
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OF EXTORTION, BRIBERY, AND CORRUPTION. 


4372. Whenever the local government, or the head officer of a department or office 
under government, shall be of opinion that there are good grounds for making a public 
enquiry into the truth of any imputation of corruption, extortion, embezzlement, or other 
malversation committed at any time during tenure of office, by any ministerial or police offi- 
cer, subject to the jurisdiction of the courts of the British government and subordinate 
to such government, or employed in such department or office, as the case may be, it shall 
be lawful for such government, or any such head officer as aforesaid, to prosecute such 
officer on the part of government in a criminal court, or to nominate some person to con- 
duct such prosecution ; and it shall also be lawful for such government, or head officer as 
aforesaid, in their or his discretion, to undertake on the part of government the prosecution 
in a criminal court of any such charges as aforesaid, which may be brought by an aggrieved 
private party against any such ministerial or police officer ; and such prosecutions as afore- 
said shall not be barred, or affected, by reason of the party prosecuted having ceased 
to bo in the service of government at the time at which the charge may be brought 
arfainst him. Act XXXII. 1852, sect. 1. 

o 

4373. Provided always that no collector, magistrate, nor head of an office in the salt, 
abkaree, or customs department, under the grade of commissioner, shall commence or 
undertake a prosecution under this Act, until he shall have obtained the permission of the 
court, board, or officer to wliom ha is immediately subordinate, to institute the same. 
Act XXXII. 1852, sect. 2. 

4374. No collector, magistrate, judge, or other officer, who may prosecute any 
officer under this Act, or cause such prosecution to be instituted, or who may conduct any 
preliminary investigation into the conduct of such officer connected with such prosecution, 
nor any of his deputies, assistants, or subordinate officers, shall act as judge in any such 
prosecution. Act XXXII. 1852, sect. 3. 

4375. If a police tuhseeldar, or a police darogah, or any officer under his authority, 
is guilty of corruption, extortion, («) or oppression, or commits any act repugnant to this 
regulation, ho is liable to be committed by the magistrate to take liis trial for the same 
before the sessions court, or to be prosecuted for damages in the civil court, at the option 
of the party injured. Beng. Reg. XXII. 1793, sect. 22. Ben. Reg. XVII. 1795, sect. 20. 
Ced. Prov. Reg. XXXV. 1803, sect. 21. C. O. No. 35 of vol. 1. 


Lopnl povern- 
ment, or head of 
department may 
prosecute subordi- 
nate olficer on the 
part of government 
upon charges ot 
corruption, tac. 


or undertake pro- 
secution brought 
by a private person . 


Prosecution not 
barred by service 
having ceased ; 


but inu^t be 
sanctioned bv con- 
trolling authority . 
See para. 2^00. 


Officer engaged 
in prosecution, or 
his assistants, not 
to act as judge. 


Police officer's 
guilty of corruption, 
Src. may be prone - 
cuted in the crimi- 
nal or in the civil 
court. 


(a) In English law, extortion Is defined to bo tlie taking of money by an officer by colour of his office, either 
where none at all is due, or not so much is duo, or where it is not yet due. So the refusal of a public officer to 
perform the duties of his office until his fees have been paid, is extortion. So it is extortion for a ferryman to 
take more toll than is due by custom. So when the farmer of a market erected such a number of stalls that the 
market people bad not space to sell tbeir wares, it was held that the taking money from them for the use of tho 
stalls was extortion. Several persons may be indicted jointly, if all are concerned j for in this offence there are 
no accessaries, but all are principals. Boecoe. 

10 Q 
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iTiJiron^on the part 4376. Bribery and corruption on the part of native ministerial officers in the revenue 
teria^^officerrhow Other] department, clearly amount to a misdemeanor according to the Mahome- 

punishabie. dan law, and are j)unishable as such by the session judge under the rule laid down in 

cl. 7, sect. 2, Reg. LIIL 1803 ; and by the magistrate to the extent of the powers vested 
in him by the regulations, when such punishment appears to him, on a consideration of 
all the circumstances of the case, to be adequate to the degree of criminality of the 
accused. Const Nos. 237, and 1002. 


Case of commit* 
iment when the 
magistrate was 
competent to pass 
Anal sentence. 


4377. Where a police burkundaz was charged with taking a bribe of three rupees 
and was committed to take his trial for that offence, the nizamut adawlut held that the 
magistrate under the above rule was fully competent to pass the final sentence, and quashed 
the proceedings held before the session judge, as well as the commitment, directing the 
magistrate to dispose of the case himself. N. A. R. vol. 5, page 43. 


4378. A magistrate is competent, whenever he may see reason to suspect any charge 


In such rases 
pro^eentor may bo 

required to give of Corruption or extortion brought against his police officers to bo false and unfounded, to 
security for hit .... 

attendanoo. call Oil tho person preferring the charge to give security for his attendance until the final 


decision of the case. Const. No. 731. 


If A charpe of 4379. A cliarcro of corruption made before a magistrate not having been established, 

corruption i*. not ^ ^ i i i i* • 

proved, the inngiH- the magistrate is authorized to commit the accuser to take las trial lor perjury at the 

trate may commit , i • i i 

the aopusBr for instance of the party accused, should he find sufficient grounds tor so doing ; and the 
commitment is not illegal, though made pending an appeal from the magistrate preferred 
by the original accuser to the sessions court/") With a view however to avoid conflicting 
decisions, it was considered advisable to postpone the trial for perjury, until the appealed 
case was disposed of; the question of the prisonei-’s being innocent or guilty of tho alleged 
perjury, resting on tho truth or falsehood of the original charge. N. A. K. vol. 1, 
page 263. 

xhB lining 8 bribe 4380. Tho act offfivinw bribes to the amlah of a public officer for corrupt purposes, 

18 a misdemeanor ; o » * i 

is clearly a misdomcanor both according to the English and Maliomedan law ; and, though 

not specifically mentioned in the regulations, the individual committing it is unquestionably 

liable to a criminal prosecution. Const. No. 522. 


Aud therefore tho 
person adininistcr- 
ing it cannot bo 
compelled to cn 
minate buuself. 


The sufferers in 
a case of extortiou 
are competent to 
give evidence 
against the accused. 


4381. As the delivery of a bribe is a criminal act, and renders the person delivering 
it subject to a criminal prosecution as well as the receiver, a court of justice cannot compel 
a person to give evidence on oath touching a bribe, alleged to have been administered by 
himself. Const. No. 757. But he is competent to give such evidence against the person 
bribed. Reports IF. P. 1855, part 2, page 81. 

4382. The Mahomedan law rejects, in a case of extortion, the evidence of all persons 
who have contributed to the extortioner's demand; but this doctrine has been twice 
overruled, being considered by the nizamut adawlut absurd and inadmissible. N. A. R. 
vol. 2, page 341 ; and vol. 4, page 286. 


(o) Under the present law, an appeal would not lie from the order of a magistrate dismissing tho charge. 
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4383. MoonsifiFs, sudder ameens, and principal sudder amoens, are liable (in addition Mconsiffa, suddcr 

, , , • /* • • ft>weona,audprinci- 

frt ftn ftction in the civil court) to a criminal prosecution tor corruption, extortion, or other s'iddor aiaeenB, 

lu nil ^ /• 1 • 1 , guilty of corrup- 

misdemeanor committed by them m the discharge ot any partot their duty; and, on tion, &c. how pun- 

conviction before the sessions court, are subject to fine and imprisonment proportionate to liable for error of 

the nature and circumstances of the case ; but no moonsifF, sudder ameen, or principal 

suddelr ameen, is liable to be prosecuted for want of form or for error in his proceedings or 

judgments; nor is any process to be issued against any such officer who is charged with 

corruption, extortion, or any oppressive and unwarranted act of authority, unless the judge 

fs previously satisfied by sufficient evidence, that there is reason to believe the charge to be 

well founded. Reg. XXIII. 1814, sect. 10, cl. 2 ; and sect. 67. Reg. V. 1831, sect. 26, cl. 5. 

4384. Under the above rule a charge of bribery, corruption, or extortion against a such cases are 
moonsiff is cognizable in the first instance only by the civil judge, who, after the requisite first^ instnTjco only 
preliminary enquiry, is either to give or refuse his assent to a criminal prosecution ; which he 

in the former case, should be conducted by the complainant before, and be disposed of by, magistrate, dl- 
the magistrate as in any other case of misdemeanor. But this is not to bo considered as ^*^vako*rr*^to 
barring the right of the judgo to direct the vakeel of government to prefer a charge of the 

bribery^ &c., against a moonsiff, and to conduct the criminal prosecution on the part of 
government, whenever he may deem this measure expedient for the ends of justice. Tho 
judge, liowever, must confine himself to tho preliminary enquiry, and cannot direct the 
magistrate to commit the case to the sessions; and where a judge pursued a different 
course, the trial was quaslied by the nizamut adawlut. Const. Nos. 781, and 1069. 

N. A. R. vol. 5, page 151. 


Ameen appointed 
for partition of es- 
tate guilty of eor- 
ruption. 


4385. If an ameen [appointed by a collector to make the partition of an estate] is 
convicted before the magistrate of the zillah of receiving, or allowing any other person to 
receive, directly or indirectly, any money or effects, or other property from the sharers, or 
from any person or persons on their behalf, in opposition to his oath [in which he declares 
that he will not directly or indirectly receive or allow any other person to receive any fee, 
present, or reward whatever, from any of the sharers or any persons on their behalf, on 
account of the division or any matter connected therewith; and that he will not derive 
any advantage or emolument from his appointment, excepting such as may be expressly 
allowed to him, and bo authorized by this regulation], ho is to be sentenced to pay a fine 
to government of three times the amount of the money or value of tho property so received 
by him, or by any other person with his permission, and to imprisonment not exceeding 
six months ; and all prosecutions beforo the magistrate under this clause are to be for a 
criminal misdemeanor at the instance of the collector of the district, through the vakeel of tho'coiiectOT. 
government. He is also liable to a suit for tlie same offence in the civil court. Reg. XIX. 

1814, sect. 13, cl. 2. 


Prosecutiou to be 
at the instance of 


4386. If a native servant, or dependant, of any judge of a civil or criminal court of Native senrant of 
judicature, not being a public officer attached to the court, extorts, or receives, directly or 
indirectly, any money or other valuable consideration, under any pretence whatever, from irlTuenMinTo- 
any party or person, on account of any suit to be instituted, or that is depending or has 
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This does not np 
ply to the rasn of b 
private servant tak< 
mg money to pro- 
cure an official bitu- 
ation. 


Native officers rm- 
ploytciiu the ous- 
toms, makinp: «n* 
authori7cd collr c 
tions, littblo to (Ih- 
niissal, and to a 
on iniual prosetu- 
tiou. 


What punishment 
may ho ailjud^td 
m certain cases 


$0, native persons, 
not employed in 
1 he customs, ex- 
acting customs, or 
duties. 


been decided in the court, he is to be committed as for a contempt of court, and to ^e 
punished by a fine equal to treble the sum of money extorted or received, or by imprist^n- 
ment at the discretion of the court ; and the judge is required to discharge such servant 
or dependant, and never to employ him directly or indirectly, in his public or private 
capacity. If the offender does not appeal against the decree within the limited time, or if 
an appeal does not lie from the decision, or if the decision is confirmed in appeal, the court 
by which the final decree is passed, is to transmit a copy of it to the government, who, it 
addition to the penalties or punishments specified in the decree, are, if there appear grounds 
for so doing, to declare the offender incapable of serving government in any capacity. 
2Senff, Hog. XIII. 1793, sect. 11. Ced. Prov. Reg. XII. 1803, sect. 14. 

4387. Where an individual presented a petition to a magistrate in court, stating that 
lie had paid 200 rupees to a private servant of his (the magistrate’s) for an official situa- 
tion, who had failed to procure the appointment or to refund the money,— the nizamut 
adawlut were of opinion that the chayge should not be investigated and decided agreeably 
to the above rule, as its provisions f’e exclusively applicable to the case of a .rivate servant 
employing his influence with his master in the decision of a suit pending before the court. 
The magistrate was directed to exercise his discretion in passing orders in such cases, the 
])etitioner if dissatisfied being of course at liberty to appeal. Const. No. 539. 

4388. Any native officer employed at the custom houses or chokees, who is proved 
to have levied any collections whatever, either as customs, duties, commission, fees, or 
under any other denomination, excepting such collections as are or may be authorized by 
this or any other regulation subsequently enacted, is of course liable to be dismissed from 
his employment under the rules provided in such cases by Reg. V. 1804, and Reg. VIII. 
1809. Complaints against native officers employed under the collectors of customs for 
offences of this nature, are moreover to be considered cognizable by the magistrates ; and 
any such native officor, on being convicted before a magistrate of having detained or 
stopped goods in any unauthorized manner ; or of having exacted, under any plea or 
pretence whatever, a present, fee, or other consideration for the passage of goods or 
otherwise, in violation of the regulations of government, is to be deemed guilty of extortion, 
and is liable to be sentenced to pay a fine, not exceeding 200 rupees, and to imprisonment 
not exceeding 6 months, or to corporal punishment [now commutable to imprisonment for 
one year], according to the nature and circumstances of the case, and the condition in life 
of the offender ; and if the fine so adjudged be not paid, it is to he commutable to a further 
period of imprisonment, not exceeding 6 months, as provided with respect to other 
sentences of the magistrate by sect. 19, Reg. IX. 1807. The party aggrieved is at the 
same time at liberty to prosecute the offender for damages in the dewanny adawlut. 
Reg. IX. 1810, sect 38. 

4389. All native persons, not being officers employed by government in the collec- 
tion of the government customs, or autliorized by any regulation to collect customs or 
duties, who exact customs, or duties, of any denomination, on any pretence whatsoever, 
whether as principals or agents, are likewise to be deemed guilty of extortion ; end on 
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conviction before a magistrate are liable to the penalties of fine and imprisonment to the 
same extent, and with the same qualification for commuting the fine to further imprison- 
ment if it be not paid, as the magistrate is empowered to adjudge against native oificers 
convicted of extortion under the preceding section : and the party aggrieved is in like 
manner also at liberty to prosecute the offender for damages in the dewanny adawlut : but 
nothing contained herein is to be construed to authorize the magistrate to inflict corporal 
punishment in any such case on any ground whatever. Reg. IX. 1810, sect 39. 

4390* This section applies only, to '^government customs and duties” levied by unauthor- 
ized persons ; and does not warrant the punishment of persons who have established a ghaut 
on a river and have collected tolls. But a complainant is at liberty to institute a charge of 
that nature ; and if it be proved that the tolls were compulsorily taken, and without authori- 
ty, the parties so levying them would be liable to panisliment. Reports L, P. 1855, part 
2, page 849. 

4391. Tlie term "exact” in the above sections, must be construed to apply to the 
actual collection, and not to the mere demand of the ilk^gal duties adverted to therein ; 
the demand however is a misdemeanor under the regulations and Maliomedan law. 
Const. No. 76. 

4392. The rules relative to the abolition of the saycr duties, and tho above provision, 
are not to be held applicable to any item of sewaee collections or ccss levied by malgoozars 
and others according to ancient custom, wliicli has been or sliall be sanctioned by a 
collector or other superior revenue authority, not being a tax on the transport, export, or 
import of goods or nierchandiso, or other tax or duty specifically prohibited : but after the 
settlement of any village or mahal has been made in the manner specified in sect 9, 
Reg. VII. 1822, the rules and provisions aforesaid are applicable to all cesses and collec- 
tions not sanctioned in the manner specified in that section. Reg. IX. 1825, sect, 9. 

4393. Thus, it was held that zumeendars could not bo proliibited from levying 
" choongoe,” a cess sanctioned by established custom, witliin the precincts of their estates.* 
Const. No. 973. 

4394. Any custom house officer whatsoever, who demands or accepts any gratuity, 
not authorized by any existing regulation or order of government, in consideration of 
doing, or of omitting to do, any act in his official capacity, is to forfeit for every such 
offence the sum of 500 rupees ; and any person who offers a bribe to any custom house 
officer in order to induce such officer to act in a manner inconsistent with his duty, is to 
forfeit a like sum ; and these penalties are to be adjudged, on conviction before any 
magistrate or justice of the peace of tho town, district, or place where the custom house is 
established, by such magistrate, and in default of payment any person so convicted is to 
be committed to the civil jail of the city or district until the fine be paid, or for a period 
not exceeding six months. Act XIV. 1836, seek 13. 

4395. The local authorities are not to interfere with ghaut manjees further than 
steadily to refuse to recognize their claims to make exactions, and promptly to punish every 
attempt illegally to enforce those claims, and especially the detention of boats without the 
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consent of tho owners, or other acts founded on pretended authority. The ghaut manjeos 
are in fact agents for hiring boats, and of course are entitled to make a charge for their 
trouble ; and thei-efore, beyond the above precautions, the suppression of the custom must 
be left to the mutual interests of the parties concerned in hiring and letting out boats. 
Const No. 606. 

4396. A police darogah convicted of levying a general contribution from tlie village, 
in which tlie witnesses to a case of theft under enquiry resided, was sentenced to impri- 
sonment without labour in the civil jail for one year ; N. A. R. vol. 2, page 341. When 
two burkimdazcs were convicted of extorting money by violence from persons in their 
custody on an accusation of affray, one of them who had been convicted on another charge 
of extortion at the same sessions, and sentenced to two years’ imprisonment, was sentenced 
to imprisonment for an additional period of one year ; and the other, who appeared less 
culjiablc, to imprisonment for 6 months ; N. A. R. vol. 4, page 286. Two prisoners, not 
in the service of government, convicted of extorting several sums of money from the 
villagers under colour of a fabricated order, purporting to have been issued from a police 
thana, were sentenced each to imprisonment for 2 years; N. A. R. vol. 5, page 112. A 
tubseeldar of a pergunnali and his jemadar, convicted of extorting bonds lo a large amount 
from a zumeendar, and compelling him to grant a farm with a view of realizing the 
amount from tho profits, were sentenced each to imprisonment for one year without labor 
in the civil jail, and to pay a fine to government of 1000 rupees, or in default of payment 
to twelve months’ further imprisonment. N. A. R. vol. 3, page 37. 

4397. A police darogah allowed a compromise of a case of theft to ho effected by the 
relations of tho parties concerned, and was afterwards charged with corruption therein ; 
but his motive in so doing was not considered corrupt, as he had immediately reported the 
circumstances for tho orders of the magistrate ; and ho was accordingly sentenced to be 
merely reprimanded for deviating from a specific rule in the regulations, wdiich prohibits 
})olice officers from suffering accusations to be settled by private adjustment ; [see para. 
1524 ; but in some cases of theft and burglary the police officers may now allow such 
compromises to be made, see para, 2276]. N. A. R. vol. 1, page 180. 

4398. A person convicted of the corrupt receipt of money, while in office under a 
collector, in order to procure from the collector an order for tlie removal of a sezawul, was 
sentenced to be dismissed from office, and to be imprisoned in the criminal jail for 3 years ; 
N. A. R. vol. 1, page 377. A prisoner was charged with the corrupt receipt of 1500 
rupees, in having, while holding the situation of kotwal, by his private influence procured 
tho office of darogah for an individual for that sum : the receipt of a portion of the sum in 
question was established, and the prisoner was unable to prove on what jaccount ; but he 
was acquitted of the charge by the nizamut adawlut, as it appeared that the money had 
been paid long after his resignation of and secession from office, and as there was no 
sufficient proof of a corrupt agreement N. A. R. vol. 2, page 448. 
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SECTION IV. 

OF EXTORTION BY DHURNA. 

4399. On a complaint in writing being presented to a magistrate against any brahmin 
or brahmins, or against any other person or persons of whatever description, for sitting 
dhurna,(«) the magistrate, upon oath being made to the truth of the information, is to 
issue a warrant or summons (as the case may require) under his seal and signature, for 
the apprehension, or appearance before him, of the person or persons thus complained 
against. On the accused being brought before the magistrate, he is to inquire into the 
circumstances of the charge, and to examine tlie accused and the complainant, and also 
such other persons (whoso depositions are to be taken on oath [or solemn declaration]) as 
are stated to have any knowledge of the misdemeanor alleged, and to commit their re- 
spective depositions to writing : and, after this inciuiry, if it ajq^cars to the magistrate that 
the misdemeanor charged was never committed, or that there is no ground to believe the 
accused to have been concerned in committing it, the magistrate is to cause him or them 
to be forthwith discharged, recording his reasons for the same. On the contrary, if it 
appears to the magistrate that the misdemeanor charged was actually committed, and that 
there are grounds for believing the accused to have been concerned in the commis- 
/sion of it, the magistrate is (except in tlie cases mentioned in sect. 7) to cause the accused 
to be committed to prison, or held to bail, according as in his discretion he judges proper, 
for trial before the sessions court; and is to bind over tlie complainant to appear and 
carry on the prosecution, and the witnesses to attend and give tlieir evidence. Reg. VII. 
1820, sect. 3. 

4400. The trial of persons charged with dhurna, is to take place before the sessions 
court, in the same modo as is prescribed for other trials by tlic existing regulations; and in 


(a) “ The oflcncG donorainated dliurna implies, in its received acceptation, the practice of illegal duress by 
individuaK for Ihe extortion of money, or for the recovery of debts Mitbout autboiity from the civil magistrate ; 
and also, without such authority, for retaining or recovering the possession of land, or for carrying any other 
point of real, imaginary, or ))retendod interest or right.”—** The act of dhurna is a misdemeanor punishable in 
Mahomedau law, under the head of zulm, or oppression.” Preamble to lieg. VII. 1820. in the preamble to 
Keg. XXI. 1795, the offence is thus described : — “On similar principles” (vec the first portion ofi para, 3941) 
“ those brahmins, to realize any claim or expectation, such os the recovery of a debt, or for the purpose of 
extorting some charitable donation, frequently proceed either with soiuc offensivo weapon, or with poison, to the 
door of another inhabitant of the same town or village, and take post there in the manner (sailed dhurna j and it 
is understood, according to the received opinions on this subject, that they are to remain fasting in that place 
until their object be attained ; and that it is equally incumbent on the party, who is the occasion of such brahmin’s 
there sitting, to abstain from nourishment until the latter be satisfied. Until this is effected ingress and egress 
to and from bis house arc also more or less prevented *, as, according to the received opinions, neither the one nor 
the other can bo attempted, but at the risk of the brahmin’s wounding himself with the weapon, or swallowing 
the powder or poison, with which he may have come provided. These brahmins however are frequently obliged 
to desist, and are removed from sitting dhurna by the officers of the courts of justice without any ill consequence 
resulting, it having been found by experience, that they seldom or over attempt to commit suicide, or to wound 
themselves or others, after they arc taken iuto the custody of government.” 
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924 OF FRAUDULENT OFFENCES AGAINST PROPERTY. 

lieu of the vyavastha hitherto taken from the pundit, (<>) the Mahomedan law officer of the 
sessions court is to write his fatwa, declaring whether the offence charged is established 
or not against the accused. Reg. VII. 1820, sect. 4. 

4401. On conviction of the offence of dhurna before a sessions court, the penalties 
adjudicable are to be as follow; namely, imprisonment in the civil jail for a term not 
exceeding one year, and fine not exceeding one thousand rupees, commutable if not paid 
to further imprisonment for a term not exceeding one year. Reg. VII. 1820, sect. 5. 

4402. Trials held before a sessions court in cases of dhurna, are referrible to the 
nizamut adawlut or not according to the rules applicable in other trials. Reg. VII. 1820, 
sect. C. 

4403. It is competent to the magistrates, in charges for the offence of dhurna, which 
they aro of opinion, from the circumstances, do not require commitment to the sessions 
court, to hear the evidence against and for the accused ; and, if they consider the accused 
to be convicted, to pass sentence of fine not exceeding two hundred rupees, commutable if 
not paid to imprisonment in the civil jail for a period not exceeding six months. Rog. 
VII. 1820, sect. 7. 

4404. Wlicre a person seated himself at tlie door of a modee’s shop, distant a hundred 
paces from tlie house of tlie party whom he wished to compel to do him justice, and 
remained there witliout any nourislimcnt, excejit sherbet, for 16 days, it was hold that the 
circumstances did not constitute the offence of sitting dhurna. N. A. R. vol. I, page 164. 

4405. Where the prisoner took up a position at the door of the prosecutor’s house, and 
forbad all egress and ingress, with the sole object of watching the premises until the other 
defendants arrived and forcibly ejected the prosecutor, it was held tliat this did not constitute 
the offence of dhurna as defined above. Reports fV, P. 1853, part 2, page 1427. 

4406. A prisoner convicted of sitting dhurna, and extorting a present sum of 25 
rupees, and a bond for 165 more, in payment of an alleged debt, was sentenced to forfeit 
all title to the claim for the realization of which the misdemeanor was committed, and to 
pay a fine to government of 100 rupees, or in default of payment to be imprisoned in the 
civil jail for the period of 6 months: the court directed the magistrate, in the event of the 
fine being paid, to give the prosecutor 25 rupees out of the amount, in reimbursement of 
the sum extorted from him ; and in default of the payment of the fine, or of a sufficient 
part of it to provide for the repayment of the above sum, to inform the prosecutor that he 
was at liberty to bring a civil action for the recovery of the same : N. A. R. vol. 1, page 
205. Where the prisoner, having come to the prosecutor’s house with a razor in his 
hand, cut himself on the thigh, and sat down at the door declaring that he would not stir 
thence until tlie prosecutor gave him 25 rupees, and the prosecutor thereupon gave him 
the sum demanded ; ho was sentenced, in consideration of the period during which he had 


(fl) It ^^a& form('ily considered as an offence solely against the Hindoo law ; and therefore the pundits were 
required to give an exposition of the law of the sastra ; but now, as quoted in the previous note, it is considered, 
as in the case of other ciimes and misdemoonors, as an offence against Mahomedan law under the head of zulm. 
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already been in confinement (5 months), to be imprisoned in the civil jail for 3 months, and 
to pay a fine of 50 rnpees to government, or in default to be imprisoned for a further 
period of Smooths: the same order was passed in regard to the reimbursement of the 
prosecutor from the fine, if paid, as in the last case; N. A. B. voL 1, page 207. But both 
of these cases occurred before the enactment of Reg. VII. 1820. 

4407. Where the prisoners, fakeers of a particular class called sutrdh shaki, who go 
about beating sticks and consider themselves entitled to contributions from any bazar or 
fair they please to go to, were convicted of dhurna, and assisting in the suicide of one of 
their companions in furtherance thereof, they were sentenced, in consideration of their 
extreme ignorance and the other circumstances of the case, each to imprisonment for 6 
years with labor : N. A. R. vol. 2, page 409. Where three prisoners were convicted of 
having, in concert with several others, sat in dhurna over an old man aged 65, and of 
having thereby deprived him of food and water, in consequence of which he died the 
following day, two of them were sentenced to imprisonment for 2 years, and a third, in 
consideration of his youth, to imprisonment for 6 months : N. A. R. vol. 3, page 202. 


CHAPTER V. 

OF CATTLE TRESPASS. 

4408. It shall be lawful for the cultivator or occupier of any land to seize or 
cause to be seized any cattle trespassing on such land, and doing damage to such land or 
any crop or produce thereon, and to convey them without unnecessary delay to the pound 
established for the village or township in which the land is situate. Village and other 
police officers, when called upon, shall give their aid to cultivators and occupiers making 
such seizures. Act IIL 1857, sect. 2. 

4409. Pounds shall be established at the thanas or district police stations, and at 
such other places as the magistrate, under the orders of the local government, may deter- 
mine. The village or villages by which every pound is to be used shall be determined and 
notified by the magistrate. Act III. 1857, sect. 3. 

4410. The pounds shall be under the control of the magistrate of the district, and 
for each pound a pound-keeper shall be appointed, who shall keep such registers and fur- 
nish such returns as the local government shall direct. Act III. 1857, sect. 4. 

441 1. When cattle are brought to a pound, the pound-keeper shall enter in his 
register the number and description of the animals, the name and residence of the seizer, 
and the name and residence of the owner if known, and shall give a copy of the entry to 
the seizer. The pound-keeper shall take charge of and feed the cattle until disposed of as 
hereinafter directed. Act III. 1857, sect. 5. 
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4412. For every head of cattle impoanded as aforesaid, a fine shall be levied accord- 
ing to the following scale 

Annoi, 

O&mol or Buffalo «ee ,,, #•# 8 

Horse or Tattoo, Boll, Bullock, or Cow ... ... 4 
Calf or Ass •ee ••• ••• ••• ••• ••• ••• 2 

Sheep or Goat ... 1 

and no cattle shall be released by a pound-keeper without the payment of such fine unless 
the release be ordered by competent authority. Act III. 1857, sect 6. 

4413. If the owner appear and claim the cattle, they shall be delivered to him on 
payment of the prescribed fine together with the expense of feeding the cattle at such rates 
as may from time to time be fixed by the magistrate ; and the owner, on taking back his 
cattle, shall sign a receipt for them in the register kept by the pound-keeper. A schedule 
of the fines and of tho rates of chargo for feeding cattle shall be stuck up in a conspicuous 
place on or near to every pound. Act III. 1857, sect. 7. 

4414. If the cattle be not claimed within seven days from the date of their being im- 
pounded, the pound-keeper shall make his report to the darogah or district police officer, who 
shall stick up in a conspicuous part of the police office a notice containing a statement of 
the number and description of the cattle, the place where they were seized, and the place 
where they are impoanded, and shall cause proclamation of the same to be made by beat of 
drum in the village, and at the market place, nearest to the place of seizure. If the cattle be 
not claimed within seven days from the date of the notice, they shall be sold by pnblic auction 
by the darogah or district police officer or an officer of bis establishment deputed for the 
purpose. Act III. 1857, sect 8. 

4415. If the owner appear, and refuse or omit to pay the fines and expenses, the 
cattle or as many of them as may be necessary, shall be sold by public auction for the 
recovery of such fines and expenses by the darogah or other officer as aforesaid ; and the 
remaining cattle and the balance of the purchase money if any shall be delivered to the 
owner, together with an account showing tlie number of cattle seized, the time during 
which they have been impounded, the charge for fines and expenses, the number of cattle 
sold, the proceeds of sale, and the manner in which those proceeds have been disposed of > 
and the owner shall grant a receipt for the cattle delivered to him and for the balance of the 
purchase money paid to him (if any) according to such account Provided always that, if a 
complaint against the seizure shall have been preferred under the provisions of section 14 
of this Act, no sale shall be made until the case shall have been decided, nor otherwise than 
according to the order which may be passed in such case. Act 111. 1857, sect 9. 

I 4416. Police officers and pound-keepers are prohibited from becoming, directly or 
• indirectly, purchasers of any cattle at a sale under this Act. Act III. 1857, sect 10. 

4417. When cattle are sold under the provisions of this Act, the fines leviable and 
i the expenses of feeding, together with the expenses of sale^ if any, shall be deducted from the 
■ale proceeds. The fines so recovered, as well as all fines received by the pound-keepers 
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under section 7» shall be transmitted to the magistrate bj the darogah, or district police 
oHScer. The expenses of feeding realized by sale shall be paid over to the pound-keepers, 
who shall also retain and appropriate all sums received by them on accouitt of such expenses 
under section 7. The surplus proceeds of the sale of unclaimed cattle shall be trans- 
mitted to the magistrate, who shall hold them in deposit for three months, and if no claim 
to them be preferred and established within that period, shall, at its expiry, dispose of them, 
as hereinafter provided. Act IIL 1857, sect. 11. 

4418. The sums received on account of fines and the uncliumed proceeds of the sale 
of unclaimed cattle shall form a fund which shall be available for the payment of any 
salaries, which may be allowed to pound-keepers under the orders of the local government 
or of expenses incurred for the construction and maintenance of pounds, or for any other 
purpose connected with the execution of this Act Act III. 1857, sect 12. 

4419. Every person who shall forcibly oppose the seizure of cattle doing damage to 
land or to crops or other produce of land, or shall forcibly rescue the same after seizure 
either from a pound or from the seizer when conveying or about to convey them to a pound, 
shall be liable for such offence to imprisonment, with or without labor, for a period not 
exceeding six months, or to a fine not exceeding five hundred rupees, or to both. Offences 
under this section shall be dealt with by the police officers according to the provisions of 
section 25, Regulation XX. 1817. Act III. 1857, sect. 13. 

4420. Any person whose cattle shall have been seized and detained as doing damage 
to land or any crop or produce thereon, may prefer a complaint against the seizure, at any 
time within ten days from the date thereof, to the magistrate, or to any joint, deputy, or 
assistant magistrate, or other officer having criminal jurisdiction, authorized to receive and 
try charges without reference by the magistrate. The complaint may be either verbal, in 
which case the substance of it shall be taken down in writing by the magistrate or other 
officer as aforesaid, or written upon plain paper, and shall be preferred by the complainant 
in person, or by an agent personally acquainted with the circumstances. The magistrate or 
other officer as aforesaid, if on examination of the complainant or his agent he shall see 
reason to believe the complaint to be well founded, shall summon the party complained 
against, and shall proceed to make a summary enquiry into the case. If the seizure be ad- 
judged illegal, the magistrate or other officer as aforesaid shall award to the complainant 
such damages, not exceeding in any case the sum of one hundred rupees, as he may deem 
to be a reasonable compensation for any loss or injury sustained from the unlawful seizure and 
detention, together with all expenses incurred by the complainant in procuring the release 
of the cattle; or, if the cattle have not been released, the magistrate or other officer as 
aforesaid, in addition to the award of damages, shall make an order for their release, and 
shall direct that the fines and expenses leviable under this Act shall be paid by the party 
who made the seizure. Moonsifis and other judicial officers having original jurisdiction, 
and not invested with criminal powers, may be specially invested by the local government 
with the power of receiving and trying complaints under this section, and in the exercise 
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of such powers shall be subject to the same rules as assistants and other officers subordi- 
nate to the magistrate. Act III. 1857, sect 14. 

4421. Persons in charge of public roads, canals, embankments, and the like, may seize 
or cause to be seized any cattle doing damage to the sides or slopes of such roads, canals, 
embankments, and the like ; and all the foregoing provisions of this Act shall be applicable 
to such seizures. Act 111. 1857, sect 15. 

4422. Village and other police officers shall convey to the pounds established under 
section 3 of this Act all cattle, the owners of which are unknown, found straying in any 
public road or place; and the provisions of this Act relative to the detention, release, and 
sale of cattle seized as trespassing and doing damage, shall he applicable to all cattle im- 
pounded as aforesaid. Act III. 1857, sect. 16. 

4423. When any person commits mischief by causing cattle to trespass on any land, 
the penalty provided for such offence may be adjudged on the complaint of any person 
authorized to seize cattle under section 2 of this Act, or of any person who may have made 
advances for the cultivation of the land and delivery of the produce ; and any fine which 
shall be so adjudged may bo recovered by sale of the cattle by which the trespass was 
committed, or any portion of them, whether the cattle were seized in the act of trespass- 
ing or not, and whether such cattle are the property of the person convicted of 
the offence, or were only in his charge when tbo trespass was committed. Act III. 
1857, sect. 17. 

4424. Any person, being an owner or keeper of pigs, who, through neglect or other- 
wise, shall damage or cause or permit to be damaged any land or any crop or produce of 
land by allowing pigs to trespass thereon, shall be liable for such offence to a fine not ex- 
ceeding ten rupees. All sums recovered under this and the last preceding section may be 
appropriated in whole or in part to compensate the complainant for damage proved to the 
satisfaction of the magistrate. Act IIL 1857, sect. 18. 

4425. Nothing contained in this Act shall be hold to prohibit any person, whose crops 
or other produce of land shall have been damaged by trespass of cattle, from institnting a suit 
for the recovery of damages in any competent court. Provided that any compensation which 
may have been paid to any such person by order of the magistrate, shall be set off and deducted 
from any sum claimed by or awarded to him as damages in such suit Act III. 1857, sect 19. 

4426. The local government, with the sanction of the governor general in council, 
may exclude from the operation of this Act any district or tract of country to which its 
provisions may be judged unsuitable. Act III. 1857, sect 20. 

4427. In the construction of this Act, words importing the singular number shall 
include the plural, and words importing the plural number shall include the singular ; words 
importing the masculine gender shall include females ; the word magistrate” shall include 
a joint magistrate, or other officer lawfully exercising the powers of a magistrate ; the 
•expression “ darogah or district police officer” shall, in the North-Western Provinces of 
the Presidency of Fort William, include a tuhseeldar or naib tuhseeldar entrusted with police 
powers. Act HI. 1857, sect. 21. 
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CHAPTER VI. 

OF INDIGO CULTIVATION. 


4428. Any person in whose favor a summary award lias been passed [under this 
Regulation] for indigo plant the produce of any defined spot of land, is entitled to place a 
watch over the same, and to prevent the cutting and removal of the plant in any manner 
contrary to the stipulations of his agreement; and in the event of any attempt being made 
to cut or remove the plant, it is competent to the person holding the decree to apply to 
the nearest police darogah, and to claim from him the assistance of the police in prevent- 
ing such removal ; it is moreover the duty of the police officers, and of all other officers, 
on such a decree being exhibited, to aid the person in whose favor it has been passed to 
the utmost of their power. Reg. VI. 1823, sect. 4, cl. 1. 

4429. In the case of a ryot entering into an engagement with an indigo planter for 
cultivation of a particular spot of ground, and afterwards wishing to evade the fulfilment 
of that engagement, the planter is not justified in cultivating the land by means of his own 
servants, nor has he a right to demand the assistance of the j)olice for the purj)ose of com- 
pelling the ryot to fulfil his contract. His only legal remedy in such case is in the civil 
court. Const. No. 385. 


Tervons hoJda.j; a 
summary award for 
the produce ol a de- 
fined spot of land 
may apply for the 
aid of the police to 
prevent the r^iiiov 111 
of the plant 


A planter ran not 
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the polieo to com- 
pel a ryot to tulfil 
hi 8 contract for tho 
cultivation of n 
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4430. The magistrate can interfere in cases of indigo disputes, only when they are . How far the ma- 

” ^ pistrato can inter- 

cocnizable under Act IV. 1840; and in such cases he may depute his assistant to make a cases ot m- 

° , (Ugo disputes. 

local investigation under the provisions of Reg. XI. 1824."^ In disputes regarding indigo ^v.para^ xJJ 
which do not come within the provisions of Act IV. 1840, the enquiry must be made and 
final decision passed in the civil court ; to which court the magistrate must refer the 
parties in all cases in which he cannot act himself. Const. Nos. 652 and 661. 

4431. Where A, a ryot, complains against C, an indigo planter, as likely to carry 

has cultivated the 

off indigo plant grown by him, and states himself to have received advances from, and to ^'ri^h 

have grown the disputed plant for B, another indigo planter ; and C declares that he also ^ 

has made advances to A, and that A has cultivated tiie plant for him, which however A vancos ; aud where 
denies; in the trial of such a case under Act IV. 1840, A is to be considered in possession .Slvanccsfrom^nu. 
of the disputed crop, and is to be allowed to deliver tlie disputed plant to either B or 0 as be VeforroT u* 
he may think fit ; and an order may bo passed by the magistrate prolubiting 0 from 
attempting to take forcible possession. C will of course have his redross in the civil 
court, and if he timely take his measures there, supposing his claim to be in reality 
a better one than that of B, he might upon giving security, on a summary enquiry, be 
enabled to cut and carry away the disputed plant. Const. No. 1359. 


10 T 
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Case of conspiracy 
to effect murder. 


OF OFFENCES WHICH MAY AFFECT THE PERSON OR 

PROPERTY. 


CHAPTER I. 

OF CONSPI/tACy. 

4432. Chai’ges of fraud and conspiracy, brought to light in the course of judicial 
proceedings, must be prosecuted by the aggrieved party in the criminal court. The civil 
courts have no power of initiating the proceedings in such cases. 0. 0. S. D. A. P. 
No. 11, April 5, 1853. 

4433. A conviction for conspiracy cannot be had on tlie evidence of accomplices only 
unless admitted to pardon by government. Reports IT. P. 1851, page 293. 

4434. In an indictment for conspiring to defame by preferring a false charge of a 
heinous offence, tho nizamut adawlut held it necessary that the person against whom the 
conspiracy was formed should appear as prosecutor ; and, as the magistrate had made the 
government prosecutor without taking the evidence of the aggrieved party, and without 
any complaint on oath, the trial was annulled ; and option was allowed to the person 
conspired against to stand forward as prosecutor. N. A. R. vol. 3, page 171. So, in 
Reports IF. P. 1855, part 1, page 355. But the refusal of the person conspired against 
to prosecute was held insulBcient to bar the trial, when the conspirators charged 
him with treason and the magistrate was induced to prosecute him on their representation. 
Reports L. P. 1858, page 177. 

4435. On a trial for conspiracy, it was held that exciting discontent among the 
molungees employed in the salt department, by false statements to the prejudice of govern- 
ment, was a punishable offence: and the sentence by the circuit judge of one year’s impri- 
sonment was confirmed. N. A. R. vol. 3, page 282. 

4436. Where four prisoners wore convicted of conspiring together to murder a person 
of property, in order that the property might devolve upon the heir-at-law, himself one of 
the prisoners, and of having perpetrated a violent assault upon him in pursuance of the 
conspiracy, they were all sentenced to imprisonment with labor in irons for 14 years. 
N. A. R. vol. 3, page 88. 
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4437. Two prisoners convicted of a conspiracy to charge the prosecutor falsely with 
having in his possession government treasure obtained by a robbery, were sentenced to «u»eiy «ith felony, 
stripes and imprisonment for 7 years. N. A. R. vol. 1, page 224. 

Note* 

By English law a conspiracy is an agreement between two or more persons— 1. Falsely to charge another 
with a crime punishable by law, either from a malicious or vindictive motive or feeling towards the party, or for 
the purpose of extorting money from him.— 2, Wrongfully to injure or prejudice a third person, or anybody of 
men, in any other manner,— 3. To commit any offence punishable by law.— 4. To do any act with intent to 
pervert the course of justice,— 5. To effect a legal purpose with a corrupt intent, or by improper means.— 6. 

Conspiracies or combinations by journeymen to raise their wages, &c.— Thus, under //is /wad, a conspiracy 
to charge a man falsely with treason, felony, misdemeanor, is indictable ; but it is not an indictable offence for 
two or more persons to consult and agree to prosecute a person who is guilty, or against whom there ore reason- 
able grounds of suspicion. Under the second head, a conspiracy to impose pretended wine upon a man, as and for 
true and good wine, in exchange for goods ; a conspiracy by a female servant and a man whom she got to personate 
her master and marry her, in order to defraud her master’s relations of a part of his property after his death ; 
a conspiracy to injure a man in his trade or profession ; a conspiracy to charge a man as the reputed father of a 
bastard} a conspiracy to raise the prices of the public funds by false rumours, as being a fraud upon the 
public ; a conspiracy by persons to cause themselves to be reputed men of properly, in order to defraud trades- 
men ; a conspiracy to defraud the public by issuing and negotiating bills in the name of a fictitious and protended 
banking firm ; a conspiracy by violence, threats, contrivance, or other sinister means, to procure the marriage of 
a pauper of one parish to a pauper of unothcr, in order to charge one of the parishes with the maintenance of 
both ; for these respectively it has been holden an indictment will lie. But an indictment will not lie for a con- 
spiracy to kill game, or to commit any other mere civil trespass. If however the parties conspire to obtain 
money by false pretences' of existing facts, it is no objection to the indictment for conspiracy, that the money was 
to be obtained through the medium of a contract. Under the third head, a consjuracy to commit a felony or mis- 
demeanor is indictable. Under the fourth head, a conspiracy by certain jubtices of peace to certify that a highway 
was in repair, without knowing that the fact was true, was lioldcn to be indictable. So, where several persons con- 
spired lo procure others to rob ouo of them, in order, by convicting the robber, to ol^tain the reward then given 
by statute in such case, and the party who accordingly committed the robbery was afterwards convicted and 
actually executed, these persons wore indicted for the conspiracy and convicted,— The nature of the offence 
requires that more than one person should be concerned in its commisbion } one cannot bo convicted of it, unless 
he has been indicted for conspiring with persons to the jurors unknot^m. And a man and his wife cannot be 
indicted for conspiring together alone, because they arc in law one person. But one person alone may be tried 
for a conspiracy, provided the indictment charge him with consjnring with others who have not appeared, or who 
are since dead. An agreement by several to do a certain thing may be the subject of an indictment for conspi- 
racy, though the same thing done separately by the several individuals, without any agreement between them- 
selves, would not be illegal, as in the case of journeymen conspiring to raise their wages ; for each may insist on 
his own wages being raised ; but if several meet for the same purpose, it is illegal, and the parties may bo indicted 
for a conspiracy. So, where several persons conspired to hiss at a theatre, Lord Mansfield held it indictable, 
though each might have hissed separately. If several persons concur in the act, it appears that they will be all 
guilty of a conspiracy, notwithstanding they were not previously acquainted with each other. The offence of 
conspiring consists in the unlawful agreement, although nothing be done in pursuance of it, for it is the conspir- 
ing which is the gist of the oSence^^Archbold and Ihscoc. 
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OF OFFEXCBS WHICH MAY AFFBCT THB FBR80N OE PBOPBETT, 


CHAPTER 11. 

OF PE RJV RY. 


Definitions 
and condi- 
tions* 

Wbat constitutes 
peijury ; 


and subornation 
of perjury. 


4438. The crime of wilful perjury, subjecting the offender, on conviction, to the 
punishment stated in sect. 3 of this regulation, is hereby declared to be, giving intention- 
ally and deliberately, before a court of judicature, magistrate, or other authorized public 
officer, a false deposition upon oath, or under a solemn declaration taken instead of an oath, 
relative to some judicial proceeding, civil or criminal, and upon a point material to the 
issue thereof, lies* f 1* ISO?, sect. 4, cl. 1. 

4439. Subornation of perjury punishable under the preceding section of this regula- 
tion, is declared to be the crime of procuring or causing another person to commit the 
ofience of perjury as above described. Reg. II. 1807, sect. 4, cl. 2. 


Perjury may bo 4440. Any wItness, admitted to give evidence on a siniple affirmation under sects. 15 or 

rominittod in pvi- ^ ..... *11* i i • . 

denco 011 nimpk 1855,* wilfully giving false evidence is to be subject to be proceeded against in 

* paras, ool like manner, and to suffer, if convicted, the same punishment as if ho had been sworn and 
liad committed wilful and corrupt perjury. The indictment or charge is to be varied so as 
to meet the case. Act II. 1855, sect. 17. 


It may bo perjury 4441. In addition to the rules contained in sections 26, 30, and 33, Reg. XII. 1817 
po9ltfnn**does* not [regarding putwarccs, para, 4461], it is hereby declared, that any person convicted before 
a sessions court, or the nizamut adawlut, of having given intentionally and deliberately a 
false deposition upon oath, or under a solemn declaration taken instead of an oath, before 


a public officer authorized to take the same, is to be deemed guilty of wilful perjury, and 
liable to the punishment for that offence, declared in sect, 9 of this regulation, although 
the dej) 08 ition so taken does not relate to any judicial proceeding, provided it clearly 
appears to have been given falsely and criminally on a point material to the case in which 
the deposition has been taken. Reg, XVII. 1817, sect. 13, cl. 1. 

anti the proruniii- 4442. Any person convicted before a sessions court, or the nizamut adawlut, of having 
ii!m irt^iuboJurilou procurcd or caused another to commit the offence described in the above clause, is to be 
of perjury. deemed guilty of subornation of perjury; and is to be liable to the punishment of that 
offence, declared in sect. 9 of this regulation. Reg. XYII. 1817, sect, 13, cl. 2. 


It is perjury, if a 4443. Thc mere fact of a witness having wilfully given two statements directly at 

^vee^^two'*^ stated variance with each other, on a point material to the issue of the case in which he gives his 
testimony, must bo held to be perjury; and the deponent on conviction is punishable 
material*^*© accordingly. This dictum is in accordance with the Mahomedan law; and supersedes the 
precedent in N. A. R. vol. 1, page 282, which ruled that it is essential to a conviction of 
perjury in such case, that the truth of one of the two contradictory statements should be 
satisfactorily established. C. O. No. 126 of vol. 3. 
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4444. And a conviction of perjury may be had, without reference to the truth or 
falsehood of the deposition made ; as in a case of false personation. N. A. R. vol. 4, 
page 260; and vol. 5, page 144. 

4445. When a witness first denied his relationship to a certain person, and afterwards 
in the same deposition admitted it, and he was committed to the sessions for making two 
contradictory statements on oath, the nizamut adawlnt quashed the commitment and directed 
that an indictment should be prepared against the prisoner for his first designedly false 
statement. It is only when there is no means of ascertaining which of two statements is 
true, or when it may be doubtful whether the true one can be clearly established, that a 
charge of contradiction in the statements should be drawn, either as the sole or second 
count Reports Z. P. 1854, part 1, page 338. 

4446. But in such case it must be shown that the point involved in the contradiction 
is material to the issue, and that the prisoner manifested a deliberate intention to 
deceive the court Reports L. P. 1854, part 2, page 476. Or to defeat justice. Reports 
L. P. 1856, part l,page 851. The fact of the contradiction must be so plain and manifest 
as not to leave any room for doubting the deliberate and wilful character of the perju- 
ry. Reports W. P. 1853, part 2, pages 1322 and 1333; and X. P. 1855, part 2, page 772. 
And must be patent on the statements themselves; as, to swear an oflPence against A, and af- 
ter an interval of months or years to be unable to recognize A, is not such a contradic- 
tion as necessarily involves perjury. Reports X. P. 1854, part 2, page 391 ; 1855, part 2, 
page 325; and W. P. 1854, part 2, page 231.(a). 

4447. A person producing in court a false witness through a vakeel, though himself 
absent, is guilty of subornation of perjury. N. A. R. vol. 5, page 67. Reports W. P. 
1853, part 1, page 223. 

4448. It is frequently difficult to discriminate between perjury and wilful prevarica- 
tion in a witness; and as much must necessarily depend upon the particular circumstances 
of each case, the nizamut adawlut did not consider it possible to lay down any general 
rule on the subject. But if the prevarication, though wilful and designed, does not amount 
to perjury, it is not punishable as a contempt of court* Const No. 1177. C. O. No. 128 
of vol. 3. A mere equivocation or suppression of part of the truth, however morally 
culpable, is not punishable as wilful perjury. Reports W. P. 1855, part 2, page 492. 

4449. There can be no charge of perjury on a mere averment of want of recollec- 
tion ; for it is plainly impossible to establish against a party, by legal proof, that he recollected 


So, it may be. 
though the truth of 
the case doet oot 
appear. 
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• e.para. 1519. 


Defect in recol- 
lection oot perjury. 


(a) It has also been ruled (Reports Z. P. 1854, part 2, page 773^ that the two contradictory statements, on which 
a charge of perjury is based, must have been made in the same case, for otherwise it is impossible to say in which 
the false testimony was given on a point material to the issue. But this appears questionable as a general rule ; 
foi where the fact, regarding which the two contradictory statements have been made, is material to the issue in each 
case, the perjury is complete, if the mere contradiction on a point material to the issue is sufficient proof of he 
perjury. See N« A. B. vol 2, page 202, quoted in para. 4519. 
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anything, which he has stated on his own part that he did not recollectFfa) Reports 
L, P. 1851, page 599. 

4450. The perjury must refer to a point material to the issue of the case. Thus, 
where the prisoner first denied on oath, and after five days confessed, that he had had a 
meeting and conversation with a darogah suspected of levying contributions in his village, 
but there was no evidence to show the nature of the conversation, it was held that the 
false swearing did not amount to perjury according to the intent of the definition given 
above. N. A. R. vol. 2, page 314. So, where the prisoners deposed falsely on oath, in a 
trial for robbery, as to their relationship to each other, the point was held immaterial to 
tlie issue of the trial, because their testimony would have been admissible, and might 
have been sufficient to procure the conviction of the prisoner tried, even had they deposed 
truly as to that point {h) N. A. R. vol. 4, page 10. So, although a column is devoted 
ill the caleii dar of commitment to the witnesses to the apprehension, it does not 
necessarily follow that evidence as to the time, place, and manner of apprehension, is in every 
case material to the issue ; and, where it was not so material, the prisoner was dis- 
charged. Reports P. 1855, part 2, page 214. But it appears to be sufficient if the 
perjury bears only a collateral reference to the point at issuo. Thus, where a witness for 
the defence, in a trial for theft, swore falsely as to the degree of relationship in which he 
stood to the prisoner, with a view of inducing the court to give readier credit to the 
substantial part of his evidence, he was convicted of perjury, and sentenced to imprison- 
ment for one year. N. A. R. vol. 4, page 259. So, where a witness deposed falsely as to 
the evidence which ho had given in a previous suit, in order to conceal that his testimony 

(a) In English law it appears that “ a man may be indicted for perjury, in swearing that he believes a fact 
to be true, which he must know to be false. ” Arv.hhoUL And Starkie observes, ** It has been said, that a witness 
must not be examined in chief as to his belief or persuasion, but only as to his knowledge of the fact, since judg- 
ment must be given secundum allegata et probata ; and a man cannot be indicted for perjury who falsely swears 
as to his persuasion or belief. As far as regards mere belief or persuasion, which does uot rest upon a sufficient 
or legal foundation, this position is correct \ as whore a man believes a fact to be true, merely because he has 
heard it said to be so ; but with respect to persuasion or belief, as founded on facts within the actual knowledge 
of the witness, the position is not true. On questions of identity of persons, and of handwriting, it is every-day a 
]>ractice for witnesses to swear that they believe the person to be the same, or the handwriting to be that of a 
particular individual, altliough they will not swear positively ; and the degree of credit to be attached to the evi- 
dence is a question for the jury. And with regard to tho second objection, it has been decided that a man 
who falsely swears tliat he thinks or believes, may be indicted for perjury.” Stair kie, ith edition, page 172. 

In this case, Mr, Ross, one of the judges of the nizamut adawlut, observed; “ Had there been proof 
adduced to establish that the false depositions, for which the prisoners were tried, were given before the magis- 
trate or other officer legally authorized to examine them, I should have recorded my opinion for convicting them 
of giving ' a false deposition in a court of justice’, and for sentencing them to two years’ imprisonment with labor. 
A false deposition before a court of justice, although upon a point not material to the issue of the case under 
examination, is a high misdemeanor, and punishable by the Mahomodan law.” But Mr. Leycester, another of the 
judges, did not concur in this doctrine: *‘it is peijnry or nothing ; and if notpeijuiy under our regulations, we 
cannot make another species of peijnry, and punish it as a misdemeanor under the Mahomedan law. The regu- 
lation should be moditied, and perjury defined as it now is in England.” 
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had then been rejected, he was held guilty of perjury, and sentenced to imprisonment for 
6 months; N, A. R. vol. 5, page 110.* But the assumption of a false name does not amount 
to perjury, where such assumption does not induce the court to attach greater credit to the 
evidence. Reports Z. P. 1855, part 1, page 507. It is however sufBcient if he hoped to 
add to the credibility of his statement.(a) Reports X. P. 1857, part 2, pages 284 and 451. 
Reports JV. P. 1854, part 1, pages 246 and 295; and part 2, page 1. And the question is 
whether the evidence was material at the time it was given, for e. the admission of 
guilt by the defendant does not render the evidence of a witness immaterial to the issue 
of the case against that defendant so as to relieve the witness from the consequences of 
perjury. Reports W. P. 1855, part 2, page 680. 

4451. There must be a fraudulent or malicious intention. Thus, where tho prisoners 
presented a petition to tho magistrate for the recovery of a bullock unjustly detained by 
another person, and swore to their property in the bullock although in fact it belonged 
to a relation, to whom they restored it immediately on recovery, tho absence of any frau- 
dulent or malicious intention was considered sufScient to bar any punishment N. A. R. 
vol. 1, page 222. But perjury is not extenuated by the circumstanco of its being employed 
to benefit certain parties without detriment to any one. Thus, the nizamut adawlut 
refused to mitigate tho minimum sentence of three years’ imprisonment passed on cer- 
tain persons, who swore falsely to the present existence of a woman, for tho culpable 
homicide of whom other prisoners had been previously convicted, with a view to obtain 
the release of tho latter. N. A. R. vol. 6, page 12. So, where a prisoner personated 
another, and swore falsely that he was present at an affray, and it appeared that his 
sole motive for so doing was to oblige the person whom he personated, he was 
convicted of perjury and sentenced to three months’ imprisonment. N. A. R. vol. 2, 
page 204. 

4452. Where the prisoner denied on oath the execution of a vakalutnamah, which he 
was proved to have executed, it was held that the ofience did not come within the legal 
definition of perjury. But it does not appear in the report whether this was held, because 
the false statement was not injurious to anyone, or because it was not made voluntarily. 
N. A. R. vol. 4, page 7. 

4453. A private agent falsified his accounts to conceal the embezzlement of his 
employer’s property, and swore to tho truth of those accounts ; it was held that he was 
not guilty of the legal crime of perjury. N. A. R. vol. 1, page 274. 

(fl) Where a person was charged with perjury in having falsely denied that she had made a certain state- 
ment belure the darogah, she was acquitted because the fact of her having mode sucli statement was not material 
to the issue of the case, however material tho matter contained in the statement might have been. Reports 
L, P. 1854, part 1, page 404. But in a similar case the prisoner was convicted of perjury on the ground that the 
false denial was made with the intent of adding credit to the subsequent deposition, and in this way os affecting 
the credibility of the witness it was material to tho issue of the case then pending before the magistrate. Reports 
Z. P. 1854, part d, page 48. 


* Srr other cases 
mentioned in para. 
4517 . 


There must be 
a fraud ulont or 

malicious intention. 


But it H no ex. 
cusethat tho per> 
jury wiU benefit 
certain parties 
without detriment 
to any one. 


Examples of 
cases, in which the 
false deposition 
did not amount to 
peijiu-y. 



936 
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cealment of bond 
debts by an insol- 
vent debtor U per- 
jury. 

The oath must 
be administered in 
a place in which 
the administering^ 
officer is com po- 
tent to hold hitt 
court. 

The oath munt 
be taken before a 
competent court of 
jurisdiction : 


and in a case in 
which the court can 
examine on oath. 


Where sufficient if 
oath U administer- 
ed by mohurir of 
civil court. 


4454. Where the prisoners swore to a signature as that of an individual, who it 
appeared had written only one letter of his name, and had then given the pen to his 
brother to complete the signature, as he was not able himself to write well, the court held, 
in concurrence with the futwa, that it was merely a lax statement, without sufficient expla- 
nation, and not a deliberate falsehood. N. A. R. vol. 3, page 217. 

4455. The wilful concealment of bond debts due to an insolvent debtor examined on 
oath before the civil court under the rules contained in sect. 11, Reg. II. 1806, is punish- 
able on conviction as wilful perjury under cl. 1, sect. 13, Reg. XVII. 1817. Const No. 1086. 

4456. A deposition taken on oath in the private dwelling of a sadder ameen, distant 
nearly three miles from the court house, is illegal and cannot be received; consequently 
the deponent cannot be considered liable to the penalties of perjury if such deposition is 
false. Const. No. 627. 

4457. The oath or affirmation must be taken before a public officer authorized to 
administer the same. Thus, it was held that a prosecution for perjury could not legally 
be maintained against a person, who had sworn falsely in the investigation of a claim to a 
pension under Reg. XXIV. 1803, because there is no enactment which authorizes the 
collector to examine parties on oath in such cases. Const No. 1106. So, where the collector 
is examining witnesses with reference to an application fur a mutation of names in the regis- 
ter. Reports fV. P. 1853, part 1, page 84. So, where the collector is attesting a mokhtarna- 
mah. Reports L. P. 1854, part 1, page 228. So, where the oath was administered by a 
military court of enquiry, which has no power to examine upon oath. N. A. R. vol. 3, page 
171. So, where the oath was administered by a police mohurir at the thana while the darogah 
was present at that place, because the mohurir under Reg. XX. 1817 has no power to admi- 
nister oaths except in the absence of the darogah, and tlie latter has no authority to delegate 
his power of administering oaths when present N. A. R. vol. 1, page 386. So, where the 
police darogah examined a witness upon oath, which is prohibited by cl.l, sect. 13, Reg. XX. 
1817. Reports £. P. 1851, page 1010. 

4458. A party to a suit under Act IV. 1840 cannot be examined on oath ; he cannot 
therefore be convicted of perjury for any false statement made on such examination. N. A. 
R. vol. 6, page 93. Reports W. P. 1853, part 2, page 1111. 

4459. So, the prosecution was disallowed, where the oath was administered by a 
mohurir of a civil court not duly authorized by the judge to take the examination of the 
witness. N. A. R. vol. 3, page 212. And it is not sufficient that the power to take the exami- 
nation was delegated to such officer after the deposition had been committed to writing. 
N. A. R. vol. 1, page 326. The authority for exercising the power so delegated must be 
proved on the trial to make the proceedings complete. N. A. R. voL 3, page 157. But a false 
deposition will amount to perjury, if the ministerial officer is duly authorized to take the 
deposition, for in such case the power to administer the oath is implied. N. A. B. voL 2, 
page 202. 
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4460. Peijnry cannot be held against a Christian on evidence taken under the solemn 
declaration prescribed by Act. V. 1840, which has reference only to Hindus and Mahome- 
dans. Reports TF. P. 1855, part 1, page 449. 

4461. Wherever it has been the intention of the legislature, that officers employed in 
the revenue department shall have power to examine parties on oath, or solemn declara- 
tion, in cases pending before them either judicially or otherwise ; and that the legal penal- 
ties for perjury should be applicable to such parties in the event of their giving deliberately 
and intentionally a false deposition on oath, or under a solemn declaration taken instead 
of an oath; and the penalties for subornation of perjury applicable to persons causing or 
procuring such persons to commit perjury ; an express provision to that effect has been 
inserted in the regulations. Const. Na 1106. Thus it is so enacted, in the case of a 
putwaree examined before a collector, or the officer of a collector duly empowered to take 
his examination, relative to the lands, produce, collections, and charges, of the village or 
villages to which he belongs; and in the case of any native agent, employed by a proprie- 
tor or farmer of land in the management of his estate or farm, or in keeping the accounts 
relating to it, when so examined ; and in the case of a proprietor or farmer of land, or his 
gomashtah or other officer, where no putwaree is appointed, when so examined,: Reg. XIL 
1817, sects. 26, 30, and 33 : and Reg. I. 1801, sect 8. So, in the case of witnesses exa- 
mined by a collector or other officer exercising the powers of a collector, in resumption 
cases : Reg. II. 1819, sect. 19 : or in settlement cases : Reg. VII. 1822, sect 19, cl. 2. So, 
in regard to stamps, in the case of witnesses examined by the board or other controlling 
authority, or by the collectors of land revenue or other officers vested with the local charge 
of this branch of revenue: Reg. X. 1829, sect 19. So, in the case of witnesses examined 
by the collector or other officer in charge of the abkaree mahal : Reg. XIII. 1816, sects. 86 
and 88; and Reg. VII. 1824, sect 16, cl. 4. So, in the case of witnesses examined by a 
salt agent or superintending officer of chokees ; Reg. X. 1819, sects. 103 and 106; and Act 
YXTX. 1838, sect 26. So, in the case of witnesses examined by a collector of the land 
revenue or customs, or by an agent for the provision of salt or opium, respecting the conduct 
of any native officer employed under them respectively : Reg. VIII. 1809, sect 10, cl. 5. 
So, in the case of witnesses examined before arbitrators appointed to ascertain and deter, 
mine the value of property required . for public purposes: Act VI. 1857, sect 19. So, 
in the case of persons who, in making any declaration under the authority of this Act 
(regarding the importation of rum and rum shrub), knowingly affirm an untruth: Act VI. 
1841, sect 9. Similar provisions have been made in other cases. 

4462. The majority of the nizamut adawlut held that a false deposition on oath taken 
by a native ministerial officer in the presence of the magistrate (in the manner prescribed 
in C. O. No. 58 of vol. 1*) relative to some judicial proceeding, and upon a point material 
to the issue thereof, is perjury. Const No. 656. It must be proved that the oath was ad- 
ministered before the deposition was given. Reports fF. P. 1853, part 2, page 1492 ; and 
1855, part 1, page 770. But if the false statement is retracted by the witness before the 
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deposition has been attested by the magistratej it does not amount to peijury. N*A»R« 
voL 2, page 154 ; vol. 5, page 70 ; vol. 6, page 282. 

4463. The prisoner preferred a charge of theft before the darogah, but could not 
prove it, and the magistrate sent for him and examined him on oath, when he said that 
be bad no charge to prefer against any person. Held that, as be made no complaint, bis 
examination on oath was unnecessary, and perjury could not be assigned on statements 
contained therein. Reports L. P. 1855, part 2, page 564. So, it was held in the case of 
Baboolah Khan by a majority of three judges out of five, that, if the magistrate sends for a 
person who has laid a complaint before the darogah, which complaint has not been proved, 
and such person declines to repeat the complaint, he cannot be required to give a deposi- 
tion on oath, in which he must be compelled to adhere to a statement to which he is un- 
willing to adhere, or to subject himself by abandoning his first statement to be charged 
with {)erjury. If however he willingly repeats the charge on oath, the enquiry becomes 
judicial, and he would be liable for perjury committed therein. («) Reports L, P. 1856, part 
2, page 993. 

4464. Punishment has been remitted where the oath ought not to have been adminis- 
tered. Thus, w'hore a person was examined on oath with respect to criminal acts, in 
which he was implicated as a party, and when therefore he was reduced to the alternative 
of giving false evidence or of criminating himself, he was discharged witliout punishment. 
N. A. R. vol. 1, pages 138 and 349. And on discovery that a witness has deposed falsely 
ho must not be invited to contradict upon oath his former statement, and then be committed 
for perjury on the two contradictory statements. But he may be committed for the false 
statement in the first deposition, if other proof can be adduced to its falsehood. N. A. R. 
vol. 2, page 180; and vol. 6, page 91. Reports L. P. 1855, part 1, pages 195, 207, and 
228. So, where a person wished to withdraw a charge which he had made on oath at the 
thana, and the darogah, before whom the first deposition had been made, recorded the re- 
tractation also upon oath, it was held that the commitment for perjury on the two contradic- 
tory statements could not be sustained because the darogah had no power to administer the 
second oath. Reports L. P. 1854, part 1, page 446. So, where it appeared that one person 
h.id instigated another to personate his brother, and they were examined as to the identity on 
oath, and were afterwards committed and convicted of perjury and subornation of perjury on 
their depositions then taken, the court held that it was irregular to take their evidence on oath 
instead of at once putting them on their defence ; and the conviction of perjury was 
set aside. Reports L. P. 1851, page 973. But, where the prisoner came forward ot 
his own accord and acknowledged that he had misstated facts in his previous deposi- 
tion, and represented in a petition what had really taken place, and his evidence was 
then again taken on solemn affirmation, it was held that such course was regular. 


( a) The report of this case contains elaborate arguments in regard to the power of a magistrate to ini- 
tiate criminal charges, and the conditions necessary to constitute perjur}'. 
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and h® was convicted of perjury on the contradiction in the two statements. Reports L, P. 

1852, part 2, page 748. So, where the deponent comes forward a second time voluntarily, 

and the officer taking the second deposition is not aware that it will contradict the first. Reports 

JL P, 1853, part 1, page 7 ; and 1856, part 2, page 357. But such voluntary correction of a 

misstatement may be accepted as a cause for mitigating punishment. Reports fV, P. 1854, 

part 1, page 13. Where the magistrate in the investigation of a charge of assault caused 

some of the bystanders to be mixed with the defendants, and then desired the witnesses for the trapped mto the 

, commission of tho 

plaintiff to point out the persons concerned in the assault, and they accordingly pointed out offenco; 
several persons wholly unconcerned in the case, and were on that committed for perjury; 
the nizamut aHawlut would not give their sanction to the artifice by which the witnesses 
were entrapped into the offence, and directed their discharge without punishment. N. A. R. 
vol. 2, page 321. Reports Z. P. 1857, part 1, page 595; and fV. P. 1854, part 1, pages 148 
and 640. So, where the prisoners brought a cliarge of murder before tho police, and the 
magistrate, having satisfied himself from the surgeon’s report and other evidence that murder 
had not been committed, sent for the prisoners and put them on their oath, and they deposed 
to the same eflTect, it was held that tho conviction of perjury could not stand, because the 
prisoners had been led unwarily to commit themselves. Reports L. P. 1855, part 2, page 180. 

4465. Similarly all punishment was remitted, when tho perjury was established where there 
by two contradictory statements, and it appeared that the second statement was the 

result of fear in consequence of the detention of the prisoner in hajut. Reports JL. P, 

1855, part 2, page 810. So, where the prisoner was induced to make the first statement 
by threats hold out by tho police. Reports Z. P. 1854, part 2, page 288. The same ruling 
has been applied to perjuries committed under the influence of intimidation and fear of 
parties interested; Reports Z. P. 1854, part 2, page 83; 1855, part 1, page 400; but it 
seems questionable whether fear can be admitted as any ground for a legal acquittal in such 
cases, however just a plea it may afford for mitigation of punishment or pardon. 

4466 . If witnesses were examined in the courts of the magistrates, as they should be, Precautions to be 
by the magistrates themselves, and closely questioned as to every apparent inconsistency evicfenceto ensure 
in their depositions, care being taken at the same time to make them understand the ques* jury, 

tions asked, and to write down the answers given by them so as to convey exactly their 

intended meaning, the crime would not be so often committed with impunity as it is. To 

warrant a sentence of punishment, it is only required, under cl. 1, sect. 3, Reg. II, 1807, of proof 

that the proof adduced bo sufficient to satisfy the judge that the crime, defined to be 

perjury, has really been wilfully committed by the accused prisoiier.C^') Const. No. 638. 

(a) Under the Mahomedan law, perjury may be proved either by confession, or by circumstantial evidence 
such as affords, in tho opinion of the judge, direct or strongly presumptive proof : thus, two contradictory state* 
monts of a fact are a direct proof of perjury, where the first is affirmatory and the second a negative ; as where a 
person deposes that ho saw A kill B, and afterwards deposes that he did not witness the transaction : but if he 
first deposes that he did not sec the occurrence, and afterwards states in evidence that he was an eye-witness to 
it, the infirmity of the memory is admitted as an excuse to bar tho punishment. It seems also that a person, who 
confesses that be deposed falsely in the first instance from fear, is not liable to punishment if he afterwards tells 
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Magisterial officers are required to insert in th^ heading of each deposition the name 
of the peraon. ^rbo administers the solemn affirmatioq used instead of an oath. G. O. No. 37, 
February 27, 1857. L. P* 

4467. If a witness, or any person, is guilty of wilful and corrupt perjury in any cause 
or matter in a civil court, the judge is immediately to commit the offender to take his trial 
before the sessions court. Beng. Reg. IV. 1793, sect 14. Ced. Prov. Reg. III. 1803, sect 8. 

4468. Magistrates are not to receive any charges of perjury, which are preferred by 
parties in civil suits, either against their own witnesses, or against the witnesses of the 
adverse party, or of subornation of perjury against the adverse parties in such suits ; and 
all individuals whose attendance is required in the civil courts, either as plaintiffs, defend- 
ants, or witnesses, are hereby declared not to be liable to any prosecutions of this descrip- 
tion, unless they are committed to take their trial by the civil judge under the authority 
vested in him by the above provision.(“) Beng. and Ben, Reg. IIL 1801, sect. 2. 
Ced. Proo. Reg. VII. 1813, sect. 3. Reg. XVII. 1817, sect. 14, cl. 1. 

4469. The above rule (with this qualification that the civil judge may commit to 
prison, or admit to bail, as he thinks proper, under the discretion given by sect. 5, Reg. 
II. 1807) is to be considered applicable to all allegations of perjury, or subornation of 
perjury, against parties or witnesses in any civil suits, or any civil proceedings whatever, 
before the judge of a civil court, or before a sudder a moen or moonsiff, or an arbitrator 
or arbitrators appointed to investigate such suits, or an officer employed by a civil court 
in any local or other enquiry, or in the execution of any civil process. In all such cases 
the proceedings, on which the charge of peijury, or subornation of perjury, is grounded, 
if not held before the civil judge in the first instance, are to be referred to him by the 


the truth. Where the difference between the two statements is not very material, the witness is not liable to 
punishment : but it is sufficient if his statement appears to the judge manifosily impossible. 8oe the futwa given 
by the law officers of the nizamut adawlut, quoted in Const. No. 656 ; it contains several other particulars and 
conditions regarding the liability of witnesses to a sentence of tazeer for perjury, and the circumstances which 
absolve them from punishment ; but it seems unnecessary to recount them here. 

(a) The reasons of this enactment are thus stated in the preamble to Reg, III. 1801 “But a practice has 
become very prevalent in different parts of the Company’s provinces, for the parties in civil suits to prefer 
unfounded charges of perjury against the witnesses of their opponents, and against their own witnesses where 
their evidence does not establish every point which they may have been brought to prove, and similar charges of 
subornation of perjury against the adverse parties in such suits. These accusations arc frequently supported by 
gross peijury on the part of the witnesses produced in support of them ; and, unless checked, they will deter all 
men of respectability from appearing to give their testimony on oath in any court of justice, except on compulsion, 
and will greatly increase the difficulties, which already exist, in obtaining the voluntary attendance of witnesses 
of this description, while exposed as at present to the disgrace of a commitment to jail, and of a public trial on a 
criminal charge. The only effectual remedy, which can be applied to this abuse, is to take away altogether from 
parties in civil suits the right of bringing forward such accusations, and to leave it in the discretion of the judge 
to determine when any witnesses brought before him are guilty of peijury, which ho may always be able to do 
by cross-questioning them minutely, and by confronting them, when necessary, with the witnesses of the adverse 
party. ” 
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moonsiff or other officer, before whom the proceedings have been held, with the sentiments 
of such officer upon the case ; and, if the judge is of opinion that there are sufficient grounds 
for bringing the accused party to trial before the sessions court on a charge of perjury, or 
subornation of perjury, he is to record his opinion to that effect; and at tlie same time to 
direct whether the accused is to be admitted to bail or kept in custody. An authenticated 
copy of the order passed by him, with the whole of the original papers relative to the case, 
are then to be transferred to the cutcherry of the magistrate, that the order of the judge may 
be carried into effect, and the case brought to the sessions court, in the same manner as if 
the charge had been instituted and proceeded upon in the court of the magistrate. 
Reg. Xm 1817, sect. 14, cl. 2. 

4470. The powers vested by cl. 2, sect. 14, Reg. XVH. 1817 in zillah and city 
judges of committing persons chargeable with perjury or subornation of perjury in cases 
pending before such judges, are vested in principal sudder ameens in civil cases pending 
before them : and the principal sudder ameens and the magistrates are authorized and 
required to proceed in the manner in which the said judges and magistrates are authorized 
and required to proceed by the said clause. Act I. 1848, sect. 3. 

4471. The words "any civil proceedings whatever” in the above provision include 
miscellaneous cases. Const. No. 838. 

4472. A civil judge is not authorized, under the above provision, to commit a person 
for triid on the charge of giving money to witnesses in a civil suit for the purpose of influenc- 
ing their evidence. Const. No. 504. 

4473. The moonsiff is not competent to make over to the magistrate persons charged 
with perjury ; he must refer the proceedings to the judge. Where he sent the case direct to 
the magistrate without reference to the judge, the proceedings were annulled. Reports 
W. P. 1855, part 1, page 242. 

4474. A prisoner in a criminal case referred by the magistrate to the moulvie for in- 
ves(tigation, admitted that he had perjured himself on a previous occasion in the civil court ; 
he was then sent back to the magistrate, who committed him to the sessions for the perjury ; 
held that the proceeding was irregular, and that the commitment should have been 
made at the instance of the court in which the perjury was committed. The proceedings 
of the court of circuit were annulled, and the prisoner was held to bail to answer the 
charge of perjury, if again preferred against him in consequence of any report which the 
register (the officer in whose court the perjury was alleged to have been committed) might 
make to the judge in conformity with the above provisions. N. A. R. vol. 2, page 208. 

4475. Where the judge, when hearing an appeal from the decree of the principal 
sudder ameen in a civil suit, reversed the decision, and further ordered that officer to 
enquire regarding the supposed perjury of certain witnesses in the original proceedings, and 
to commit them for trial, if he should consider the perjury proved; the court held that the 
direction was irregular and the commitment vitiated. The witnesses might have been 
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committed either by the principal sudder ameen or by the judge while the case was pending 
before himself ; but the judge could not direct the principal sudder ameen to commit; nor 
could the latter act when the case was no longer pending before him* Reports W. P. 1852, 
page 40. 

No apposi u«i 4476. No appeal lies irom the order of an inferior civil court, under cl. 2, sect. 14, Beg. 
rivii court wfuoSng XVII. 1817, declining to entertain a charge of perjury, or to proceed against parties accused 
toMBunitfor per- offence. Reports W. P. 1855, part 1, page 86. Or from the order of the judge. 

Oarrau’s Reports of Summary cases, page 109, September 15, 1846. 

Civil courto can- 4477. The civil courts cannot entertain charges of perjury in cases which are no 

BOt entertain such , . . * o r j 

charges after the longer pending ; and no authority is given to them to institute a miscellaneous case for the 

disposal of the suit. - . . . , „ , . 

purpose of enquiring into the alleged perjury. Reports fF. P. 1855, part 1, page 770. 
Where the plaintiff in a civil suit before a moonsiff produced a person to personate the 
defendant and to file a confession of judgment, and the moonsiff' put them on their oath and 
received the pleading without passing any final order, and the parties were subsequently 
committed for perjury, it was held that the moonsiff acted regularly as the case was still pend* 
ing, and that the mere receipt and filing of the confession of judgment did not so dispose 
of the suit as to require the court to revive it by a review of judgment. Reports fF. P. 
1853, part 2, page 1392. 


Duty of the ma. 4478. In cases of perjury in tho civil courts (whether before the judge or a subordi* 

ig^to la such court) the commitment should, according to cl. 2, sect. 14, Reg. XVII. 1817, be made 
by the judge ; who is at the same time to determine whether the persons charged are 
to bo admitted to bail or Vbpt in custody; the duty of the magistrate being confined 
to causing the attendance of the parties and witnesses before the court by whom the case 
is to be tried. C. O. No. 169 of voL 2. 


Th? duty of the 4479. When the civil court makes over a case to the magistrate, the latter cannot in- 
ly TOuirte^™*Ho vestigate the charge, nor can he exercise any discretion or express any opinion as to the 
XcretiMf''*'”*'* guilt or innocence of the accused. His duty is simply ministerial. Reports fF. P. 1853, 
part 1, page 106 ; and 1855, part l,pag 0 242. And the judge cannot direct the magistrate to 
state his opinion whether perjury is proved, and base his own order of commitment on that 
opinion. Reports TF. P. 1853, part 1, page 198. 


The maicistmte 
iuvestigfiting a case 
of forgery referred 
by_ civil court cau- 
not oi^nate charge 
of peijury ; 


4480, When a prisoner is made over to tho magistrate by a civil court under Act L 
1848 on a charge of forgery, he cannot be committed by the magistrate on a charge of 
perjury also. In the case of perjury before the civil court the officer presiding alone has the 
power of originating the charge. Reports L. P. 1854, part 2, page 640 ; and W. P* 1853, 
part 2, page 1423. (a) 


(a) The Western Cmirt has hdd that when a subordinate civil court refers to the judge a charge of peijury 
as regards certain persons, the latter is not authorized to commit to the sessions any other persons whose complicity 
in tho offence he may consider proved. It was also ruled that when tho judge committed to the sessions the 
person against whom the moonsiff alleged perjury, he could not direct the magistrate to enquire into additional 
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448 1 . When a case of forgery has been referred to the magistrate by a civil court, he is nor recommend 
required to commit the parties against whom he considers it to be proved to take their trial tnke *np kSi *» 
before the sessions court; but it is not within his province to intimate to the civil court that 

he thinks that there is proof suflBcient for committing certain persons to the sessions court 
for perjury. The commitment in cases of perjury in a civil court must be made either by 
the judge under cl. 2. sect. 14, Reg. XVII. 1817, or by the principal sudder ameen under 
sect 3, Act I. 1848, not at the instance of the magistrate, but in the simple exercise of 
their own discretion and upon their own undivided responsibility. Reports /*. 1852, 
page 1349; and 1853, part 1, page 69. 

4482. In a case of forgery and perjury, alleged to have been committed before a Examples or it- 

. jr krIrt procedure* 

collector in a summary suit, where the magistrate committed the prisoners, and the 

circuit judge convicted them, on the complaint of the losing party, the whole of the 

proceedings were declared null and void, and the prisoners were released. N. A, R. vol. 3, 

page 203. 


4483. In a case of peijury, where the commitment was made by the magistrate 
in the same irregular manner, the proceedings having been made over to him by the civil 
judge who ought himself to have committed the case, the proceedings were annulled ; but 
as the prisoners had already been in confinement for eighteen months, and under all the 
circumstances of the case, the court did not consider it necessary that further proceedings 
should be held against them, and directed that they should be immediately released. 
N. A. R. vol. 3, page 290. 


4484. The provisions of sect 4, Reg. III. 1804 (Reny.Wt. 4, Reg. XL 1796)* are 
capable of enforcement by the civil judge against any party who absconds being at the 
time under a charge of perjury in the civil court It is tho duty of the civil judge in such 
cases to call upon tho magistrate of the district to perform the acts described in that 
section, and in the corresponding section of Reg. XX. 1817, with a view to the apprehension 
of the absconding party ; and it is incumbent on the magistrate to obey such requisitions, 
and to proceed as he would do, were tho absconding party in question charged with a crimi- 
nal offence primarily cognizable in his court. The principle set forth in the third paragraph 
of Const. No. 648 [viz. that the plea that the collector’s office does not furnish sufficient in- 
formation, or that no division can be made of tho attached talooks, is not sufficient to 
warrant the collector in declining to bring the same to sale, because he is bound to obtain the 
required information and to make the requisite division or to satisfy the court that it cannot 
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charges against the same individual for forgery, conspiracy, and fraud. Reports W. P. 1853, part 1, page 198 5 
and 1855, part 2 , page 348. But a doubt may be entertained of the correctness of both of these rulings. The firs^ 
is not warranted by the words of sect. 2 , Reg. III. 1801, or of cl. 2 , sect. 14, Reg. XVII. 1817 ; and the last is 
directly opposed to Act !• 1848, as regards the forgery, though correct in so far that the magistrate could not 
entertain the charges of conspiracy and fraud unless preferred by a complainant on oath, for in such oases the 
requisition of the civil court does not supersede the necessity of a formal complaint. 
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peijury, or sub- 
oraation of peijury. 


In cases commit- 
ted by the cimI 
judge, he is to draw 
up and sign the 
charge. 

*** c, paro. J020. 

Session judge 
ma> try per-^ous 
roramittod by him- 
self as ci\il pidge. 


Perjury before a 
■'Cgister of deeds. 


Procedure in 
ca«ps ol perjury 
before collector 
acting judicially. 


be done] is applicable to attachments of property directed to be made under the sanction of 
the law above cited and these instructions (*). C. 0. No. 6 of voL 4. 

4485. Persons charged with the crime of perjury, or subornation of perjury, as 
defined in the preceding section, and appearing to the civil or criminal courts, by whom 
they are ordered to be brought to trial before the sessions courts, to have been guilty of 
the charge, are not to be admitted to bail C notwithstanding anything declared to the 
contrary in any existing regulation ) unless specially authorized by the court under whose 
directions they are committed for trial. But nothing herein contained is to be construed 
to preclude the magistrate from admitting to bail persons committed by him for trial, on 
charges preferred originally before him, in cases cognizable by him under the regulations, 
without any order from a civil or criminal court for the commitment of such persons for 
ti’ial before the sessions court. Reg. II. 1807, sect. 5. 

4486. The separate paper, containing the charges in the English and vernacular, 
prescribed by para. 16 of C. 0. No. 54 of vol. 2,* is to be drawn up and signed by the 
judge, who makes a commitment for perjury brought to light in the course of any civil 
proceeding. C. O. No. 4 of vol. 4. 

4487. It is competent to the session judges to try persons committed by themselves as 
civil judges under the provisions of cl. 2 , sect. 14, Reg. XVII. 1817 for perjury or suborna- 
tion of perjury, any law to the contrary notwithstanding. Act I. 1848, sect. 4. 

4488. The registry of deeds is a " civil proceeding,” contemplated by cl. 2, sect. 14, 
” ■ 5 . XVII. 1817, and, in cases of perjury before the register of deeds, the judge and 
register should proceed in conformity thereto. Const. No. 611. 

4489. In so far as concerns the summoning and examination of witnesses, the penal- 
ties for false testimony, for resistance of process, contempts, and all other similar matters 
connected with cases under cognizance before the collectors of land revenue, or other 
officer by virtue of the powers vested in them by this regulation, or any other re- 
gulation whereby collectors are vested with judicial powers, their cutcherry or office for the 
time being is to be deemed and held to be a court of civil judicature. Reg. VII. 1 S 22 j 
sect. 23, cl. 1. 

4490. With reference to this rule, and to the regulations quoted in paras. 4468 and 
4469, the Western court held that the only authorities competent to commit a putwaree for 
trial on a charge of perjury, were the deputy collector and commissioner before whom 
(acting judicially) the cause or matter in which the alleged perjury was committed was 
pending : and, as they did not think proper to do so, but on the contrary accepted as true 
the alleged false evidence (and their decisions were still in force), therefore no other authority 
was competent to institute proceedings against the putwaree on a charge of perjury, iu refer- 

(a) Tho original refers to forgery, but the rules then in force with regard to forgery were the same as those 
now applicable to cases of perjury. 
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ence to that case, in the magistrate’s court or el 3 ewhere.(o) Reports W. P. 1856, part 1, 

page 472. .... 

4491. If the judges of the court of sudder dewanny adawlut, or any single juuge of 

that court in cases within the competency of a single judge, are of opinion that there are v^i, 
sufficient grounds, on any civil proceeding before them, for bringing a party or witness to 
trial on a charge of perjury or subornation of perjury, they are to record their sentiments on such rbar(?e. 
to that effect ; and at the same time to direct whether the party accused shall be admitted 
to bail, or kept in custody : — an authenticated copy of the order so passed, with the whole 
of the original papers relative to the case, are then to be transmitted to the proper magis- 
trate, for the purpose of being proceeded upon as stated in the preceding clause Ipara. 

4469]. Reg. XVII. 1817, sect. 14, cl. 3. 

4492. Whenever a witness giving evidence before a sessions court is considered by Session jmiiro 
the judge of that court to bo guilty of wilful perjury, or whenever a person attending a any witness tir 
sessions court is considered by the judge of that court to bo guilty of subornation of wurt *^Eumf oi 
perjury, in any trial or matter depending before the court, and the whole of the 

witnesses required for the proof of the charge and for the defence of the accused are 
also in attendance, it is competent to the session judge to direct the m.igistrate to commit 
the person so charged for immediate trial before the sessions court. Provided that nothing 
in this section is to be construed to authorize the conviction or punishment of any person, 
charged with the crimes specified, until he has been regularly put upon his trial ; or until 
any material evidence which he has to offer in his defence has been received and duly 
considered. Reg. II. 1807, sect. 6. 

4493. The session judge cannot leave the commitment of parties for perjury to the dis- judge must ox- 
cretion of the magistrate. Reports 7F. P. 1853, part 2, page 1158. But session judges should 

exercise great caution in directing the committal for perjury of parties wlio have contradict- 
ed before the sessions court the evidence given by them before the magistrate, especially 
when tlio contradiction benefits the party accused. By an indiscriminate or injudicious use 
of the power vested in the session judge, witnesses would be forced to adhere to any perju- 
ry, which they may have committed before the magistrate : whereas, by abstaining from the 
punishment of those witnesses who may appear to correct at the sessions the falsehood of 
their first evidence, and limiting the order of committal to those who manifestly make a 
false deposition before the sessions, the ends of justice would be more satisfactorily attained. 

C. O. No. 34 of vol. 4. TF. P. 


4494. The restrictions against prosecutions for perjury and subornation of peijury of Maci^trateis 
witnesses and parties in the civil courts, unless the officers presiding in those courts are of ^t^ponany'charge 
opinion that there are grounds for such prosecutions, are extended to all charges of perjury, k^TtVimve^beea 
or subornation of perjury, against witnesses and prosecutors in the criminal courts, or rrimk^'^court 

less the officer pre- 

(a) It would seem from this that a collector acting judicially must refer the case to the civil judge. For pro- siding ia such court 
ceediogg in any other capacity, see para, 4497, 


10 r 
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are^uadsibr''^ before any public officer authoriEed to hold inquiries respecting offences of a criminal 
prosecuUoa. nature. Provision is already made in sect. 6, Reg. II. 1807 or such cases, when persons 
attending the sessions court appear to the judge of that court to be guilty of peijnry or 
subornation of perjury. The session judges, and the judges of the nizamut adawlut, or a 
single judge of that court in cases within the competency of a single judge, areempow> 
ered to direct the proper magistrate to commit to custody, or hold to bml, and to bring to 
trial at the sessions, any person who, from proceedings before the above courts, appears to 
have been guilty of the crime of perjury, or subornation of perjury ; and the magistrates 
themselves are vested by the regulations with full authority to commit, or hold to bail, 
for trial before the sessions court all persons who, on their own proceedings, or those of 
their assistants, are considered guilty of either of the crimes above mentioned. The 
magistrates are therefore prohibited from receiving and acting upon any charges of 
perjury or subornation of perjury, alleged to have been committed in the course of any 
trial, or enquiry of a criminal nature, excepting such as come before them in the manner 
provided for by this section. Reg. XVIL 1817, sect 14, cl. 4. 

a 4495. In perjuries before a session judge, he is at liberty, under the above provisions 

wbicii ho has di direct the magistrate to commit the offenders for trial, and immediately to proceed to 

rectfid mai'is- ^ »/ 

tiototo tommit. tbe trial of the case himself. C. 0. No. 169 of vol. 2. 

Porum before a 4496. When the prisoner was committed by tlie magistrate for perjury before the 
reui'mi tor roii'oir law officer in a case referred to the latter for investigation and report, it was hold that the 
commitment was good, because it was made by the officer before whom the case came for 
consideration in the first instance. Reports L. P. 1854, part 2, page 28. 

Vropofliiro in 4497. The magistrates are further restricted from receiving and acting upon charges 
i7o(or of perjury, or subornation of perjury, alleged to have been committed before a collector or 

other public officer, unless such officer transmits the proceedings hold before him with his 
opinion, that there are grounds for believing such charge to be well founded. In that 
case, and if the magistrate on inspection of the proceedings, or after making such further 
enquiry as he deems necessary, is of opinion that there are grounds for bringing the party 
accused to trial before the sessions court, he is to pass an order to that effect ; and is at the 
same time to direct whether the accused shall be held to bail or kept in custody till the 
sessions. Reg. XVIL 1817, sect 14, cL 5. This provision refers to a collector in his finan- 
cial capacity. If acting judicially, the mode of procedure is different, for which see 
para. 4490. Reports W. P. 1856, part 1, page 472. 

Trial. 4498. In all the cases provided for by this section, if there is no private pro- 
late ****7ro*ecntOT* to whom tho magistrate judges it proper to leave the prosecution of the case 

the magistrate IS to before the scssions court, ho is to appoint the vakeel of government, or some other 
appoint a person to ’ . , - , . i • . • I 

prosecute. qualified person, to conduct the prosecution before the sessions court, and is to lurmsn 

him with tho requisite information and instructions for that purpose. Reg. XVIL 1817, 
sect. 14, cl. C. 
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4499. The following forms of indictments are to be used in eases of perjury, mutatis 
mutandis : — ^“Perjury, in having, on the Ist May 1847, deposed under a solemn declara- 
tion, taken instead of an oath, before the magistrate of zillah Moorshedabad, that \here 
enter the fake statement in which the perjury consists ], such deposition being false, and 
having been intentionally and deliberately made on a point material to the issue of the 
case.” — In cases of statements directly at variance with each other, the following form is 
to be used : — '"Perjury, in having on the 1st January 1847, intentionally and deliberately 
deposed, under a solemn declaration taken instead of an oath, before tho civil judge of zil- 
lah Moorshedabad, that \here enter the first statement ] ; and in having on the 13th February 
1847 again intentionally and deliberately deposed, under a solemn declaration taken instead 
of an oath, before the said civil judge of zillah Moorshedabad [or any other court"], that \here 
insert ihe second statement] ; such statements being contradictory of each other on a point 
material to tho issue of the case.” C. 0. No. 10 of vol. 4. 

4500. An error as to the date of the perjury in the charge was hold necessarily fatal 
to the commitment But the case would have been sent back for retrial, if there had appeared 
to the court sufficient evidence to support the charge. Reports W. P, 1852, page 194. 

4501. The exact words used by the deponent must be quoted in the charge ; and the 
perjury must be proved on them, and not on any arbitrary construction as to the meaning of 
the language used. Reports W. P, 1853, part 1, page 198. 

4502. Whore the magistrate in drawing up the charge inserted the whole of the 
deposition made by the prisoner, instead of pointing out the jiarticular portion on which the 
perjury was assigned, the prisoner was acquitted. Reports L. P. 1854, part 1, page 380, 

4503. It is not regular to convict of perjury on mere confession of having been insti- 
gated to swear falsely, when the truth or falsehood of the facts sworn to be doubtful : but 
the confession of the prisoner that he swore falsely is sufficient evidence for conviction of 
perjury, provided circumstances indicate the falsehood of the deposition charged to be 
false. N. A. R. vol. l,page 314; and vol. 2, page 168. 

4504. The original depositions on which the charge of perjury is laid, must be filed 
in the case. Reports L. P. 1851, page 381. 

4505. The recital in the roobakaree of commitment that the false deposition was taken 
on oath, is not a sufficient proof of the fact : but where it was certified by the magistrate 
that the false statement was made on oath, and tlie prisoner did not dispute that he was 
sworn, the nizamut adawlut did not deem the omission to bring witnesses to that fact to be 
materiaL Where, in a case of alleged false personation by a witness before an uncove- 
nanted deputy collector under Reg. VII. 1799, the time, place, and court, in which the 
evidence was given, were not stated in the charge ; and the deposition taken before tho 
deputy collector was not placed on the record of the trial ; and the authority under which 
the deputy collector took tho deposition was not recorded ; the trial was quashed, and 
the proceedings were returned that these omissions might be supplied, and the trial 


Forms of indict- 
ment. 


Error as to date. 


Exact wordn 
must be quoted. 


The part of the 
deposition on which 
the perjury is as- 
sifcned, must be 
pointed out. 

Confession alone 
is not sufftcient ; 
proof required of 
the falsity of the 
matter sworu. 


Original deposi- 
tion must be filed. 


Proof required 
of the taking of the 
oath ; of tho au* 
thority to adnimis- 
ter the uatb ; and 
of the occasion, 
Tho time, place , 
and court, must be 
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held de nmo in a regular manner. N. A. R. toI. 2, page 64 ; vol. 3, page 22 ; and Vol. 5, 
page 166. 


r»se of fatal 4506. Where the prisoner denied on oath that ho had previously given evidence, and 

tiou of the wit. WES accordingly Committed for perjury; and it appeared that in the original deposition 
the witness was described as about thirty years of age, and that the prisoner appeared on 
trial to be upwards of fifty ; the nizamut adawlut held that this discrepancy was suflBicient 
ground for doubting his identity, and accordingly acquitted him. N. A. R. vol. 3, page 347. 

rcc^ing^^deposi” 4507. The prisoner, committed for perjury on two contradictory statements, was ac- 
quitted, because one deposition of the accused had not been signed by himself, and the 
other was not signed and duly certified by the magistrate before whom it was taken, 
^J'here was nothing therefore to show that the latter had been recorded before an officer 
empowered to administer an oath. Reports Z. P. 1854, parti, pages 217 and 328. So, 
where the deposition was not attested on the date when it was written down, the witness 
having absented himself in the interval. Reports Z. P. 1855, part 2, page 349. So, where 
the perjury was assigned on a deposition made before the police, and the fact of its being 
made on oath was not recorded thereon, although it was proved that the oath had been 
administered. Reports fF. P. 1854, part l,page 321. So, where the writers of the depo- 
sitions had deceased, and the deputy magistrate before whom one was taken had left tho 
country, and there was no evidence as to the mode in which tho depositions were given by 
the prisoner, that is to say whether they were deliberately and intentionally made. Reports 
Z. P. 1856, part 2, page 940. 


Onih npainst 4508. When the perjury charged consisted in the prisoner having on oath stated that 

oath is not pufti- _ ^ 

• lent ovidiuce of two pcrsous wcre prescut at and attested the execution of a certain deed or gut, and those two 
persons denied that they were present and attested the deed, he was acquitted on tho ground 
that such conflict of testimony was not sufficient proof of the prisoner’s falsehood without evi- 
dence to establish the truth of the counter-statement. Reports X. P. 1855, part 2, page 354. 

Whether proeeed- 4509. It has been held that the case in which the perjury charged was committed must 
tor “ilenm y, 'alter ho pending at tho time of the commitment of the prisoner. Perjury, it was said, must be ma- 
th* *cnlo''iT’which tcrial to tho issue of a case pending, other wise no issue is left for disposal: when once final orders 
theperjnry occur- have been passed in a case between the parties to it, the proceedings cannot be referred to for 
the purpose of enquiring into a charge of perjury said to have been committed while it was 
pending. Reports L. P. 1854, part 2, page 680; 1855, part 1, page 766; and W. P. 1854, 
part 2, page 169. But it seems that this ruling is incorrect; and is opposed to principle and 
precedent. The case in which the evidence is given must be pending when the evidence is 
taken, because otherwise the court could not administer the oath ; but the disposal of the 
case cannot affect tho guilt of the criminal or the power of the criminal court to deal with 
thQ perjury ; and no express law interdicts the practice. 

Whether faiw 4510. It has also been held that when only the preliminary investigation under cl. 6> 

evidenco given du- ^ 

ring a preliminary gect. 2, Reg, III. 1812 is being made, and when therefore the accused has not been put on 

investigation is per • ° 

jury. 
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trial, witnesses who depose falsely cannot be punished for perjury, as the case has not 
assumed the character of a judicial proceeding against the accused. Reports Z. P. 1854, 
part 1, pages 170 and 185; part 2, page 568. In such cases, it is said, the complainant 
and the witnesses may be punished for false complaint or conspiracy; and this is doubtless 
correct ; but that would not bar the punishment for perjury. The doctrine appears to be 
erroneous, and was disallowed by the majority of judges in the case of Musst. Boodhia 
in Reports L. P. 1855, part 2, page 404. 

4511. A false deposition on oath, or under a solemn declaration taken instead of an 
oath, containing a deliberate and specific criminal charge, which the deponent knows to be 
unfounded, and which also appears to be malicious, is within the provisions for perjury, 
notwithstanding the rules for the punishment of malicious, vexatious, and unfounded 
complaints in sect. 5, Reg. VII. 1811. Const. No. 233. 

4512. If any person amenable to the jurisdiction of a sessions court is convicted 
before that court, whether by his free and voluntary confession, or by the testimony of 
credible witnesses, or by strong circumstantial evidence, of wilful perjury, or subornation 
of perjury, as defined in Reg. IL 1807, or Reg. XVII. 1817 ; and is, in consequence, 
by the futwa of the Mahomedan law officer of the sessions court, declared liable 
to discretionary punishment (tazeor, acoobut, or seasut^; the session judge, provided 
he concurs with the law officer in the conviction of the prisoner, is to sentence him 
to receive thirty stripes [now commutable to two years’ additional imprisonment], 
and to be imprisoned in banishment from the district for the period of seven years, 
unless the judge, on consideration of all the circumstances of the case, is of opinion 
that any part of the prescribed punishment is too severe ; in which case he is authorized 
to mitigate the sentence to imprisonment for any period not less than three years. 
Reg. II. 1807, sect 3, cl. 1. Reg. XVII. 1817, sect 9, els. 1 and 2. 

4513. If in any instance the session judge is of opinion, that a further mitigation or 
remission of punishment is necessary, he is, provided he concurs in the conviction of the 
prisoner, to pass sentence according to the preceding clause, and to refer the trial, with his 
sentiments at large, for the final sentence or order of the nizamut adawlut Reg. XVII. 
1817, sect 9, cl. 3. 

4514. If the session judge differs in opinion from the law officer of his court, with 
respect to the conviction of the prisoner, he is not to pass any sentence, but is to transmit 
his own and the magistrate’s proceedings, with his sentiments in a letter to accompany 
them, for the sentence of the nizamut adawlut Reg. II. 1807, sect 3, cl. 2. 

4515. In cases of reference to the nizamut adawlut, this court, after taking the futwa 
of its law officers,* is, if the prisoner be convicted, to sentence him to any punishment 
deemed proper, not exceeding that specified above. Reg. II. 1807, sect 3, cL 3. 

4516. A prisoner convicted of perjury in falsely swearing to a charge of murder 
against several persons, having also previously given a different account of the transaction 

10 z 
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on oath| was sentenced to tusheer and to imprisonment in banishment for 7 years. 
N. A. R. voU 3, page 50. A woman caught in the act of adultery by two persons, 
accused them falsely of theft, and was sentenced to one year’s imprisonment from the date 
on which her trial was completed by the sessions court. N. A. R. vol. 3, page 22. Where 
the prisoner was brought to the magistrate’s court with a hand and a foot cut off, and 
falsely accused certain parties of having perpetrated the mutilation and of having 
murdered his brother, but it appeared that he was actuated by a desire to secure attention 
and care in his wounded state and a provision for himself in his helpless condition, and he 
confessed the crime, he was sentenced to 6 months’ imprisonment, in addition to the 6 
montlis’ confinement which he had already undergone. N. A. B. vol. 2, page 168. 
Wliere the prisoners deposed to a false charge of robbery, but on the trial of the person 
whom they had accused voluntarily retracted their assertions, and there was strong sus- 
picion that undue influence had been exerted to make them depose falsely, the nizamut 
adawlut, in consideration of the confinement which they had already suffered, ordered their 
release.(a) N. A. R. vol. 1, page 288. 

4517. Where the prisoner denied in the sessions court all knowledge of a confession 
which he had attested before the magistrate, he was sentenced to imprisonment for 5 
years with labor in irons. N. A. R. vol. 5, page 102. So, where the prisoner having 
witnessed a confession of burglars at the thana, denied on oath before the magistrate that 
he had done so ; but afterwards before the same magistrate admitted that his denial 
was false, alleging in extenuation and excuse that he had made a misstatement through 
confusion and perplexity of mind and not deliberately; the court convicted him of perjury 
on his confession of false swearing, although the law officers of both courts considered that 
the excuse advanced in the confession was sufficient to bar punishment. N. A. R. vol. 3, 
page 238. Where the prisoners swore before the magistrate that they had witnessed 
fighting in an affray though without being able to distinguish the dealers and receivers of 
blows, and afterwards denied before the sessions court that they had seen fighting at all, they 
were acquitted by the futwa on the ground of perplexity of mind, but convicted by the court 
and sentenced to two years’ imprisonment. N. A. R. vol. 3, page 255. A chokeedar 
deposed before the magistrate in a case of dacoity under investigation that no dacoity had 
taken place; and seven days after on being re-examined admitted his first deposition to 
have been false, declaring that on visiting the premises after the robbery he had observed 
the signs of a dacoity having been perpetrated; the session judge held that this did 
not amount to giving wilfully two statements directly at variance with each other,” 
but the sudder court convicted the prisoner, and he was sentenced for the perjury to 
imprisonment for one year with labor. N. A. R. vol. 6, page 47 . In the investigation of 
an affray attended with murder in the Alipore jail, a duffadar of the jail-guard deposed 

(a) Under the Mahomedan law, if the false charge is retracted before the person accused has suffered any 
injury from the accusation, the false accuser is not subjected to the penalty for perjury, but is liable to discretionary 
punishment. 
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before the magistrate that on hearing the noise he had quitted the place where he was on 
guard, and had run to the spot where the prisoners were fighting ; before the commis- 
sioner he deposed that he did not quit the spot where he was on guard and that be knew 
nothing of the disturbance except from hearsay ; he was convicted of perjury, but dis- 
charged with reference to the imprisonment he had already undergone. N. A. R. vol. 4, 
page 101. In a case of assault one of the witnesses first deposed to the truth of the 
complaint, and was afterwards compelled by intimidation to give his evidence on behalf of 
the defendant in direct opposition to that which he had previously given ; he was sentenced 
for the perjury to imprisonment for 3 months ; and the defendant who had brought him 
forward in the second instance was convicted of subornation of perjury, and sentenced to 
imprisonment for 3 years with labor in irons. N. A. R. vol. 5, page 109. Where a wit- 
ness in order to induce the magistrate to place more confidence on his evidence swore 
that a certain woman was his cousin, whereas in truth she was his sister, he was sentenced 
for the perjury to imprisonment for one year. N. A. R. vol. 5, page 175. So, where a 
witness, in order to gain greater credit, swore falsely as to the evidence which he had 
given in a former suit, he w^as sentenced to 6 months' imprisonment N. A. R. vol. 6, 
page 110. So, where a witness for the defence in a case of theft falsely denied on oath that 
the prisoner was his brother, declaring that he was his cousin, with a view to obtain credit 
to his statement of the honest acquisition of certain property by the prisoner, the nizamut 
adawlut considered a sentence of one year's imprisonment sufficient. N. A. R. vol. 4, page 
259. And so, where a father, aged 70, denied that the prisoner, who had called him to prove 
an alibi, was his son, with the same intent, he was sentenced to imprisonment without labor, 
and irons for 3 months. N. A. R. vol. 2, page 313. On the trial of a darogah for the cor- 
rupt receipt of a horse, a burkundaz of the thana swore that the prisoner had not received 
the horse as alleged by the prosecutor, but had purchased it from a peasant ; this statement 
he afterwards acknowledged to be false, declaring that he was instigated to swear falsely by 
the darogah, who had threatened him with vengeance if he disclosed the truth ; he was sen- 
tenced, under the impression that he had been actuated in the first instance by dread of his 
official superior, to be imprisoned with labor for one year and a half. N. A. R. vol. 3, page 
70. Where a person, called upon to prove on oath his sufficiency as security for another, de- 
posed that his property was free from incumbrance, and eight days after came forward and 
acknowledged that his property was af the time of his former deposition mortgaged to its 
full extent, he was sentenced to imprisonment for one year. N. A. R. vol. 1, page 159. 

4518. Where the prisoner charged several persons with carrying him away and con- ^ ^ 

fining him, and it appeared that his brother was the party injured, and that he had come tion. 
forward merely on account of the indisposition of his brother, he was sentenced to imprison- 
ment for 3 years. N. A. R. vol. 4, page 99. A prisoner convicted of having wilfully per- 
jured himself by giving his deposition under a feigned name, was sentenced to imprison- 
ment for 3 years ; and his brother-in-law, who deposed to his identity with the individual 
whom he personated, was sentenced to imprisonment for 2 years, both with labor in irons. 

N. A. R. vol. 5, page 58. Where the prisoner gave evidence under different names in two civil 



952 


OF OFFBNCBB WHICH MAY AFFXCT THB FBBSON OR FBOFBRTT. 


Cases' i 
eotirts u’ith 
to defraud. 


Bnit8> between the same parties, denying on the last occasion his identity with the witness 
who had given evidence in the first case, he was sentenced for perjury to imprisonment for 
one year. N. A. R. vol. 5, page 144. So, where the brother of a person summoned as a 
witness came forward, and gave evidence on oath in the name of his brother, he was sen- 
tenced to one year’s imprisonment N. A. R. vol. 4, page 260. And so, where the prisoner 
personated another, and swore falsely that he was present at an affray, and it appeared that 
his solo object was to oblige the individual whom he personated, he was sentenced to 3 
months’ imprisonment N. A. R. vol. 2, page 204. Where a person came forward to attest 
tlie signature to a power of attorney in the room of one who had witnessed it and under his 
name, but the false personation was discovered before he had given his deposition, (a) he 
was sentenced, to imprisonment for 6 months ; and the person who had brought him forward 
was sentenced, for subornation of the perjury, to imprisonment for one year. N. A. R. 
vol. 4, page 97. So, where in attesting a deed of acquittance before a register of deeds the wit- 
nesses present forgot the names of the contracting parties, and the attorney declarmg that he 
had another witness in attendance took one of those witnesses out of court and altered his 
dress, and re-produced him in that disguise under the name of another of the subscribing 
witnesses, and the witness after having given his deposition under such false name was 
recognised by the register as the person who had previously appeared ; the witness was sen- 
tenced for the perjury to imprisonment for 6 months, and tlie attorney for subornation of the 
perjury to imprisonment for one year, both without labor : it is to be observed that in this 
case there was no record of the perjury, as the depositions of witnesses attesting deeds before 
a register are not committed to writing. N. A. R. vol. 5, page 78. Where the prisoner 
was convicted of having produced a person to give evidence in a court of justice under a 
fictitious name, he was convicted of subornation of perjury, though the peijury was not 
completed, the fraud having been discovered before the witness was put upon his oath, 
and was sentenced to imprisonment with labor for 2 years. N. A. R. vol. 2, page 363. 
In a similar case, the person in whose favor the perjury was committed, was acquitted on 
the ground that ho was a minor, being only fourteen or fifteen years of age, and that, 
although present in court during the commission of the perjury, yet he was not personally 
concerned in the subornation, as the suit was conducted by his gomashtah and general 
agent. N. A. R. vol. 3, page 280. 

11 civil 4519. Where two witnesses swore under fictitious names to the execution of a forged 
ikrornamah, they were convicted of perjury ; and the mokhtar who had introduced them, 
being well acquainted with the person and real name of one of the witnesses, was con- 
victed of subornation of peijuiy ; and all three were sentenced to stripes, tusheer, and 
imprisonment for 7 years j the vakeel employed in the case was acquitted of the charge of 
subornation, but was dismissed from his office of pleader in consequence of the strong 


(a) Thu report does not show very clearly, but it is to be presumed, that the peijury was eompleted by the 
giving on oath a false name ; for it ia expressly mentioned that the questions were about to be put to the vritneis, 
when the false personation was pointed out by a bystander. 
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BQspicion which rested against him of having been concerned therein. N. A. R. vol. 1, 
page 293. Where the prisoner in a civil suit denied on oath that he had disposed of some 
ancestral property to a certain person^ and five years afterwards in another suit contra- 
dicted that testimony by admitting on oath and proving by deeds that he had sold it to 
that person, and the denial was shown to have been material to the issue of the suit, he 
was sentenced to imprisonment for 3 years. N. A. R. vol. 2, page 202. A prisoner swore 
to having witnessed the payment of a sum of money on a certain day, on which date, and 
during many months before and after it, he was a prisoner in jail under a sentence for 
theft, which rendered it physically impossible that he could have witnessed the transac- 
tion ; he was convicted of perjury ; and his production as a witness by the person who was 
to benefit by the perjury was held to afford sufficient presumptive evidence against the 
latter to convict him of subornation of perjury ; both were sentenced to imprisonment with 
labor for 3 years. N. A. R. vol. 2, page 361. In a similar case, where the prisoner, aged 
70, swore to the authenticity of a forged receipt, he was convicted of perjury and sentenced 
to 2 years’ imprisonment with labor. N. A. R. vol. 4, page 58. The wilful concealment 
of bond-debts and other property by an insolvent debtor, when examined on oath under 
the rules of sect. 11, Reg. IL 1806, has been punished as perjury by imprisonment for 3 
years. N. A. R. vol. 5, pages 62 and 167. 

NOTE. 

Perjury at common law in England is defined to be a wilful false oath by one who, being lawfully 
required to depose the truth iu any proceeding in a court of justice, swears absolutely in a matter of some conse- 
quence to the point in question, whether he be believed or not. The proceedings however are not confined to 
courts of justice,— No oath taken before persons acting merely in a private capacity ; or before those who take 
upon them to administer oaths of a public nature without legal authority ; or before those who are authorized to 
administer some oaths, but not that which happens to be taken before them ; or oven before those who take upon 
them to administer justice by virtue of an authority seemingly colourable, but in truth void ; can over amount to 
pexjury in the eye of the law, for they are of no manner of force. — But any false oath is punishable as peijury 
which tends to mislead a court in any of its proceedings relating to a matter judicially before it, though it in no 
way affects the principal judgment which is to be given in the cause ; as an oath made by a person offering him- 
self as bail. And not only such oaths as are taken on judicial proceedings, but also such as any way tend to 
abuse the administration of justice ore properly perjuries, as an oath before a justice to compel another to find 
suretiM of the peace. A men may be indicted for perjury in an oath taken by him in his own cause, as well as 
in an oath taken by him as a witness in the cause of another person.— The object with which the oath was taken 
need not he carried into effect, for the perjury is complete at the moment when the oath is taken, whatever be the 
subsequent proceedings ; as in the case of an affidavit which could not be received in the court. — It was formerly 
thought that an oath did not amount to perjury unless sworn in absolute and direct terms, and that if a man swore 
according as he thought^ remembered^ or believed only, he could not be convicted of perjury : but the modem doctrine 
is otherwise : it is said by Lord Mansfield to be certainly true, that a man may be indicted for perjury in swear- 
ing that he believes a fact to be true, which he knows to be fabe. So perjury may be committed by swearing to 
a statement which in one sense is true, but which, in the sense intended to be impressed by the party.sweoring, 
is false ; as where a witness swore that he left the party, whose health was in question, in such a way that, were 
he to go on as he then was, he would not live two hours ; and it afterwards turned out that the man was very 
well, but had got a bottle of gin to his mouth ; and true it was, in a sense of equivocation, that hadheoontinuod 
to pour the liquor down, he would in much less time than two hours have been a dead man. As regards perjury 
for a mere matter of opinion, Mr, Alison, in his principles of the criminal law of Scotland, says $ “ If the matter 
sworn to be one of opinion only, as a medical opinion, it cannot in the general case be made the foundation of a 
proseoutlon for peijury : but though a medical or scientific opinion cannot in general be challenged as perjury, 
because the uncertainty and division of opinion in the medical profession is proverbial, yet if it assert a fact, or 
draw an inference evidently false (as, for example, if a medical attendant swear that a person is unfit to travel 

11 A 
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who is in perfect health, or an architect declare a tenement to be rained which is in good condition) certidnly the 
gross falsehood of snch an assertion shall in neither case be protected by the plea that it related to a matter of 
professional investigation.” — Whether a witness can be convicted of perjury, in answer to a question which he could not 
legally be called upon to answer, but which is material to the point in issue, is doubtful.-— The defendant, although per- 
jury be assigned in his answer, deposition, or affidavit in writing, may prove that an explanation was afterwards given, 
qualifying or limiting the first answer. — The materiality of the matter sworn to must depend upon the state of 
the cause, and the nature of tho question in issue. If the oath is altogether foreign from the purpose, not tend- 
ing to aggravate or extenuate the damages, nor likely to induce the jury to give a readier credit to the substan- 
tial part of tho evidence, it cannot amount to perjury- As if upon a trial, in which the issue is whether such a 
one is compos or not, a witness introduces his evidence by giving an account of a journey which he took to see the 
party, and swears falsely in relation to some of the circumstances of the journey. Also it is said to have been 
resolved, that a witness who swore that one drew his dagger and beat and wounded J. 6., when in truth ho beat 
him with a staff, was not guilty of perjury, because the beating only was material. In such oases, it is said, it 
ought to be intended that tho question was put in such a manner, that the witness might reasonably apprehend 
that the sole design of putting it was to be informed of the substantial part of it, which might induce him, through 
inadvertency, to take no notice of the circumstantial part, and give a general answer to the substantial ; for other- 
wise, if it appear plainly that the scope of the question was to sift him as to his knowledge of the substance by 
examining him strictly as to the circumstancos, and he gave a particular and distinct account of all the circum. 
Stances, which afterwards appeared to bo false, he cannot but be guilty of peijury, inasmuch as nothing can be 
more apt to incline a jury to give credit to the substantial part of a man's evidence, than his appearing to 
have an exact and particular knowledge of all the circumstances relating to it- Upon these grounds tho opinion 
of the judges seems to be very reasonable, who hold a witness to be guilty of peijury who in an action for trespass 
by sheep deposed that he knew tho sheep to bo the defendant's, because they were marked with a mark which ho 
knew to be the defendant’s, whereas in truth the defendant never used such a mark ; for the giving such a special 
reason for his remembrance could not but make his testimony the more credible than it would have been without 
it ; and though it signified nothing to the merits of the cause, whether the sheep had any mark or not, yet inas- 
much as the assigning such a circumstance in a Uiing immaterial had such a direct tendency to corroborate the 
evidence concerning what was moat material, it was consequently equally prejudicial to tho party, and equally 
criminal in its own nature, and equally tending to abuse the administration of justice as if tho matter sworn had 
been the very point in issue. — Evidence is essential, not only to show that the witness swore falsely in fact, but 
also, as far as circumstances tend to such proof, to show that he did so corruptly, wilfully, and against his better 
knowledge. There must be proof that the false oath was taken with some degree of deliberation ; for if, 
under all the circumstances of the case, it appears that it was owing to the weakness rather than the perverseness 
of the party, as whore it is occasioned by surprise or inadvertence, or by a mistake with regard to the true state 
of the question, this would not amount to voluntary and corrupt perjury. — It is a general rule, that the testi- 
mony of a single witness is insufficient to convict on a charge of perjury, because there is in that case only one 
oath against another : but it seems that this means only, that the contradiction must be proved by not 
less than two direct witnesses ; the taking of the oath and the facts deposed may be proved by one witness 
only. Also, if tho perjury consists in tho defendant's having sworn contrary to wliat he had before sworn upon 
the same subject, this is not within the rule above-mentioned ; for the effect of the defendant’s oath in the one 
case is neutralized by his oath in the other ; and proof by one witness will, therefore, make the evidence against 
the defendant preponderate. But the contradiction of the one oath of the defendant by the other is not enough, 
for there is nothing to show which of the statements made by the defendant is the false one, where no evidence of 
the falsity is given- Upon this subject tho following observations were made by Holroyd J. ; “ Although you may 
believe that on the one or other occasion the prisoner swore what was not true, it is not a necessary consequence 
that he committed perjury ; for there are cases in which a person might very honestly and conscientiously swear 
to a particular fact from the best of his recollection and belief, and from other circumstances at a subsequent 
be convinced that he was wrong, and swear to the reverse, without meaning to swear falsely either time.” So, 
where the defendant was charged with peijury committed on a trial at the sessions, it was held that a deposition 
made by him before the magistrate entirely different from what he swore at the trial, was not in itself sufficient 
proof that the evidence he gave at the sessions was false, but that other confirmatory proof must be adduced to 
satisfy the jury that ho swore falsely at the triaL-— The party prejudiced is a competent witness to prove the 
offence.-^-Rotcos’s Digest, 
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CHAPTER III. 


OF FORGERY.Ca) 


4520. A charge of forgery cannot be sustained, when the document alleged to have Fonteddocumrot 

been forged is not forthcoming. N. A. R. vol. 5 , page 112. >wt be produced. 

4521. Documents which are proved or suspected to be forgeries are not to be returned 
to the parties producing them. Const. No. 139. 


Such documents 
not to bo returned. 


4622. The penalties prescribed for forgery are meant to include all fraudulent and Definition 
injurious fabrications or alterations of written deeds, or of written or printed papers, of tions.^^^^” 
whatever description ; as well as all counterfeit seals or signatures thereto. It is further principals ond 

hereby declared, that persons convicted of procuring, or causing, any such forgery, are 
liable to the same punishment, as those convicted of having actually committed the forgery 
at the instigation of others. Reg. II. 1807, sect. 4, cl. 3. 


4523. In order to make the olfence complete, there must be a fraudulent intent, There must be a 

that is to say a deceit practised with intent to damage another. N. A. R. voL 6, page 215. tloa; 

Reports i. jR 1855, part 2, page 977. Thus, where the prisoner having tendered a security 
bond on plain paper, was directed to furnish it on stampt paper, and then copied the 
bond, including the names of the attesting witnesses, on paper of the proper value, 
which he then gave to the surety who signed it with his own hand, he was acquitted of 
forgery in copying the names of the witnesses, as he had no fraudulent intention in so 
doing. N. A. R. vol. 5, page 95. So, where the two prisoners, the peshkar and mir- 

munshi of a collector’s office, were charged with forgery in having written certain deeds of 

sale, and therein fraudulently inserted the word ‘^zumeendaree” (whereas the rights 
of the zumeendar were never sold), they were acquitted, as the mere fact of their having 
copied one of the deeds of sale was not deemed sufficient ground for inferring a fraudulent 
intent or knowledge of the forgery, and there was no proof whatever that either of them draft- 
ed or compared the deeds, or held any communication with the purchaser, or in any 
way profited by the forgeries. N. A. R. vol. 4, page 53. So, as to antedate and postdate to, to antedate 
papers is very common among the natives without any fraudulent purpose, the court refused u iKtinltleltf 
to admit such fact alone to be evidence of forgery. N. A. R. vol 2, page 36. And the the mew 
affixing the name of another in his absence, but with the permission of his constituted agent, name^is 

to a security bond, was held not to amount to forgery, as the prisoners were actuated “oj necessarily for- 
by no fraudulent intention. N. A. R. vol. 1, page 253. Reports L. P. 1851, page 729. 


4524. It seems that the execution of two deeds of sale or lease of the same estate to 
different persons, does not amount to forgery; it is merely a fraud: but it does not clearly 

ffl) The forgery here meant does not refer to the forging of counterfeit coin, public stamps, public seonrities, or 
bank-notes, which have been placed under the head of coining, in chapter I of book 4 ; see page 637 : and the rules 
regarding the nsing, issuing, selling, or disposing of, such counterfeit coin, stamps, bank-notes, promissory notes, or 
other securities for money, knowing the same to be counterfeit ; and for having in possession such counterfeit coin 
or stamps without lawful excuse \ wiU be found in the same place. 


The execution of 
two deeds of sale 
or lease of thesnine 
lands is a fraud, 
and does not 
amount to forgery. 
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vHicB uix Atnct TH* rsasoN oa aaopaarr. 


Xtift not amt- 
■ary tiiat there 
ibeal4beaay writ- 
iBg;itit saflldeet 
if the teal be forg« 
ed, thoagh the pa- 
per be biaak. 


The writing a 
petition ^itrncd 
with the names of 
other parties may 
be forgery. 


appear from either of the reported cases whether it would become forgery, if the anbee. 
qnent oooveyance were antedated for Ute purpose of avoiding the formw one} as is held m 
Bnglisihlaw.— A prisoner triedfWi » charge of forgery cannot be convicted of fraud j bat 
it i*‘ if the two offancea are charged in eeparate counts. N. A. B, toL », 

page 60; and vol. 6, page 2. 

4525. To the offence o( fabrication in the above definition it is not necessary that 
there should be any writing ; it is sufficient that the seal be forged, though the paper be 
blank. Thus, where a number of blank papers with forged seals at the top were found in 
the possession of one of the prboners, he was convicted on violent presumption of fahricat* 
ing papers with false seals; and was sentenced, as well as another prisoner convicted 
of selling the same knowing them to he false, to imprisonment for 7 years. N. A. R. 
vol. 2, page 3. In a similar case, the prisoner convicted on violent presumption of the 
forgery was sentenced to tusheer and imprisonment with labour for 7 years, and the other 
prisoners convicted of privity to and concealment of the same were sentenced to 2 years’ 
imprisonment with hard labour. N. A. R . vol. 2, page 405. Reports/.. P. 1851, page 789. 

4526. The writing a petition, accusing certain authorities of bribery, under the name 
of another person, was held to be forgery ; rs the tendency of such false representation was 
directly injurious, both to the persons aspersed therein and to the professed writer. Reports 
W. P. 1854, part 1, page 365. 


The iintnimont .en? It is also essential that the instrument he such as is calculated to obtain 

pearance of being false Credit, 1. c. that Credit which would be due to it if it were genuine. In essential parts 
it must bear upon the face of it the aimilitude of the true instrument ; but it is not necessary 
that it should bear an exact resemblance to the original, provided it so far resemble it as 
to be likely to be mistaken for it by any common observer. Thus it was held that a 
conviction of forging a subpoena could not be had, when the fabricated document bore 
neither seal nor signature. Reports i. P. 1853, part 1, page 43. 


It is no oxrus. 4528. Where the prosecutor suspected the prisoner of having forged receipts in his 
entrapperitho pu- name, and employed a person to obtain from the prisoner such torged receipts, and the 
miMVon? commitment was made on the charge of forging these documents, the court held that the 

mode adopted of entrapping the prisoner into self-crimination and the commission of an 
overt act of fabrication, did not involve any illegality. Held also that the forgery was 
complete without publication. Reports JP , 1855, part 1, page 530. 

not!^h*a*h^o 4529. When a magistrate searched a house for forged papers on the requisition of a 

for forged popers court, before which the suit was pending, it was held that such a proceeding was not war- 

on the refjuiaitioa * 

of the civu court, ranted by law; and also that a charge or forgery founded on papers so obtained could not 
tairad m'- he sustained. But the proceedings were not vitiated in regard to papers voluntarily filed, 

eeptod to of fjjo forgery, as established by the production of other papers found in the 

voiuntwUy house when so illegally searched, was admitted. Reports fFl P. 1855, part 1, pages 712 
and 948. 
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' 4530. The having a forged bank-note in possesiHion is 'not declared to be a punish- 
able offence by Beg. XVIL 1817| or any other regulation ^ forces Oonst. No. 361. 

4531. The mere possession of seals bearing the names of other individuals does not 

constitute a punishable offence ; as a seal-cutter or any other ni4n may have such seals 
virithout committing the crime of forgeryi and indeed without any imputation of a criminal 
offence. N. A. R. vol. 3^ page 153. * 

4532. If it appears to any court of judicature during the course of a trial, that a 
grant fur land to be held exempt from the payment of revenue, whether badshahee or 
otherwise, has been forged, or that the name of the original grantee has been erased and 
any other name substituted, or that any name not in the original grant has been erased or 
altered or inserted, or that the denomination or the terms of the tenure in the original 
grant have been erased or altered, or that the date of the grant has been changed, or that 
the grant has been antedated, the grant is to be adjudged null and void, as far as regards 
the exemption of the land from the payment of revenue, and the land is to be subjected to 
the payment of revenue accordingly. And any person by whom any such fraud appears 
to have been committed, or who has been concerned therein, is, provided the court is of 
opinion that there are sufficient grounds for a criminal prosecution, to be committed or 
held to bail (according to the circumstances of the case) to take his trial before the sessions 
court.* Ben^. Reg. XIX. 1793, sect. 18; and Reg. XXXVII. 1793, sect 13. Ben, Reg. 
XLI. 1795, sect. 18; and Reg. XLIL 1795, sect. 13. Ced, Prov, Reg. XXXI. 1803, sect. 13; 
and Reg. XXXVI. 1803, sect. 13. 

4533. If any person or persons shall at any time be suspected, on sufficient grounds 
for commitment, of counterfeiting or falsifying any entry in any of the register books 
ordered to be kept, or any certificate such as is directed to bo granted, by this regulation 
[for the registry of deeds], he or they are to be prosecuted on the part of government in 
the criminal court of judicature ; and the several registers are, as agents for the prosecu- 
tion, to adopt every legal measure in their power for the proof of the crime, and the 
due execution of the laws against the offender. Beng, Reg. XXXVL 1793, sect. 12. 
Ced. Prov. Reg. XVIL 1803, sect. 12. 

4534. Any putwar^e who alters, fabricates, falsifies, or mutilates, the accounts of the 
village to which he belongs, or furnishes to the canoongoe or collector false, fabricated, or 
mutilated copies of those accounts, is to be held and considered guilty of forgery ; and is 
liable, on conviction before a sessions court, to the penalties which are or may be prescribed 
for that offence in the regulations; and any person, who causes or procures any such 
forgery, is liable to the same penalties as those convicted of having actually committed the 
offence. — This rule is applicable to all native agents employed by proprietors or farmers of 
land in the management of their estates or farms, or in keeping the accounts relating to 
them; and to proprietors or farmers of land, or their gomashtahs or other officers, where no 
putwaree is appointed. Reg, XII. 1817, sects. 27, 30, and 33. 

11 B 


Mere possessloii 
of a forged bank- 
note if not punish- 
able ; 

or the mere pos- 
session of seals 
bearing the names 
of other persons. 


Persons con- 
cerned in forging 
lakhiroj grants, or 
altering them in 
any respect, liable 
to a criminal pro- 
secution. 


• See poro. 4635. 


Registers of 
deeds are to pro- 
secute criminally 
any person couii- 
torfoiting or falsify- 
ing any entry in tbo 
register books. 


Putwaree alter- 
ing, fabricatmt;, 
falsifying, or mu- 
tilating, the ac- 
counts of bis vil- 
lage, or furnishing 
false, fabricated, or 
mutilated copies of 
the accounts— is to 
be held guilty of 
forgery ; 
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but the intot 4535. In order to obtain conviction under the preceding rule, it must be shown that 

must be frauda* * . . 

lent. the putwaree had a fraudulent intention, and was not acting in good faitL Reports tV, P, 

1855, part 1, page 18. 

Commitment. 4536. Witliin the territories subject to the presidency of Fort William in Bengal except 
the local limits of the courts established by her majesty’s charter, the magistrates are not to 
chnr(^« receive any charges of forgery, or of procuring or causing forgery, or of fraudulently issuing 

givi Bseffect^wfa^^ and publishing as true, or otherwise fraudulently giving effect to or attempting to give effect to 
S^tiiOTcoSu^’ fabricated deeds and papers, knowing the same to be false and fabricated, which 

may be preferred by parties to civil or criminal cases, in respect to deeds and papers offered 
in evidence in such cases against the adverse parties to such cases, or other persons, except as 
provided in the next following section. Act 1. 1848, sect 1. 


uniesa such 4537. In Cases pending before any civil or criminal court (except the court of the ma- 
^'iove”tS them! glstrate, or of any officer exercising the committing powers of a magistrate ) in which there 
appears to the court sufficient grounds for sending for investigation to the magistrate a charge 
Mode of prore. of any of the offences specified in section 1 of this Act, the court is to send the party or par- 
dureiu such cases, accused in custody to the magistrate, together with the evidence and documents relevant 
to the charge, and is to take a recognizance from each of the witnesses who have given such 
evidence to appear before the magistrate, who is thereupon to receive such charge and to 
proceed with it in the usual course. Provided always that nothing herein contained is to be 
construed to affect the powers vested in session judges in cases of forgery by sect. 6. Reg. II. 
1807. Act I. 1848, soct 2. 


bow**to’proJed*tf 4538. Whenever a witness giving evidence before a sessions court is considered by 
'uttS^ '’the court to bo guilty of forgery, in any trial or matter depending before the 

court is guilty of -.oQpf and the whole of the witnesses required for the proof of the charge and for the 
defence of the accused are also in attendance, it is competent to the session judge to direct 


the magistrate to commit the person so charged for immediate trial before the sessions court. 
Provided that nothing in this section is to be construed to authorize the conviction or punish- 
ment of any person, charged with the crime specified, until he has been regularly put 
upon his trial ; or until any material evidence wliich he has to offer in his defence has 
been received and duly considered. Reg. II. 1807, sect. 6. 


4539. In all cases of forgery brought to light in the course of criminal judicial pro- 
ceedings, it is incumbent on the session judge to conform to the rule prescribed above ; 
and it is not optional with him to declare the party aggrieved by such forgery at liberty 
to institute a prosecution in the criminal court. 0. O. No. 225 of vol. 3. 


The wme rule 4540. For the purposes of this Act, the expression civil courts” is to be held to include 
J?r©venue^fficeiS all rcvenue officers acting judicially. Act I. 1848, sect 5. 

acting judicially. 

Act 1 . 1848 mp. 4541. The procednre laid down in Act 1. 1848 is restricted by the terms of that enact- 
“ollSSS ment to deeds and papers offered in evidence. In all other cases of forgery brought to light 
incvUeaca. couTsc of judicial proceedings, the Weittm Court bolds that the C. 0. of the 13th 
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March, 1846 ( No. 225 of voL 3 ), which directs the courts to conform strictly to the rules . J“ <»«>« cue* 
prescribed for adoption in cases of pcrjnry by the provisions of sect 2, Reg III, 1801, sect 
3, Reg. VIIL 1813, sect. 14, Reg. IV. 1793 (corresponding with sect. 6, R^. III. 1803 J, jud^e must proceed 
and sect 14, Reg. XVIL 1817, is to be regarded as the authoritatire rule of procedure. previously in force. 
In such cases [therefore, according to this ruling of the Western Court] it is not optional 
\idth the civil courts either to commit the accused for trial before a special sessions or to 
direct a prosecution for forgery, or to declare the party aggrieved by such forgery at 
liberty to institute a prosecution in the criminal court, as to them may seem fitting; 
but it is incumbent upon the judge to commit the case at once to the sessions under the 
rules quoted. C. O. S. D. A. No. 11, April 5, 1853, W. P. It is to be observed however 
that, in the cases which have been reported, the civil courts have not committed the 
prisoners, but have forwarded the papers to the magistrate, who has conducted the pro- 
ceedings as in a private prosecution ; see cases quoted below in paras. 4547, 4548, and 4556. 

And this procedure which has been adopted by the Calcutta Court appears to be correct 

4542. Where a document brought for registry was found to bo forged, and the The CaieuUa 

n ^ ^ 1 . , . 1 r 1 . F II . CottW holds that 

register of deeds sent the parties to the judge, and the mdge directed the magistrate to try when no case is 

the accused parties and to commit them for trial if the charge should be proved, it was wurts^caLVil!- 

held that such course was illegal, as no case was pending in the civil court ; the proceed- ’ 

ings were quashed, and the aggrieved parties were left to commence proceedings in the 

usual course. The provisions of Act 1. 1848 are confined to cases before the civil and 

criminal courts. Consequently prosecutions for forgery brought to light in proceedings 

before a register of deeds must be instituted before the magistrate, in the same manner 

as for any odier forgery not committed before a civil or criminal court, i. e. on the 

information on oath or solemn affirmation of the aggrieved person. Reports L. P. 1854, 

part 2, pages 533 and 624; and 1855, part 1, page 651. 

4543. The rules for the prosecution of forgeries under Act 1. 1848, are not intended that magistrate*! 
to exclude from the cognizance of the magisterial authorities prosecutions for forgery, which 

may be instituted irrespectively of proceedings in any civil or criminal court. The magis- p^er^- 

trate is prohibited by the above law only from entertaining charges preferred by parties to papers fiiefin^suita 
pending civil or criminal cases, without the sanction of the presiding authority of the court courted 
in which they may be pending. C. 0. No. 225 of vol. 3. Reports L. P. 1854, part 2, 
page 624. 


4544. When the case is made over to the magistrate by a collector not acting judici- 
ally, the charge must be preferred on oath, as required by sect. 4, Reg. IX. 1807. Reports 
X. P* 1851, page 1666; and 1855, part 2, page 21. 

4545. In the case of a forged mokhtarnamah filed in the collectorate with a view to 
obtain a sum of malikana, which was not due, it was held that the collector acted correctly in 
making over the case to the magistrate on the prosecution of government, as in the event of 
obtaining such money the government would have been the party defrauded. Reports X. jP* 
1854, part 2, page 659 ; and 1855, part 1, page 156. 


and that the 
charge must bo pre- 
ferred on oath to 
the magistratoy if 
Act 1 . 1 S 48 js not 
applicable ; 

or by the govern- 
ment pleader, vkhere 
government is the 
party dcfraude<l* 
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Actl. 1848 re. 
fers to miioellane^ 
ous as well as to 
regular cases. 


In a miscellaneous 
case arising out of a 
fraudulent altera- 
tion of a document 
iu the judge’s own 
office, he can refer 
the case to the ma- 
gistrate, but not 
under Act 1. 1848. 


Where a docu* 
ment was alrored 
in the magistratoN 
office and a copy of 
it so altered was 
filed in the civil 
court, iield that the 
magistrate could 
proceed without re- 
ference from tho 
court. 


Where a forged 
document was tiled 
in execution of de- 
cree, tho if estem 
Court hold that the 
court was justified 
in refomugthe case 
to tho magistrate 
without reference 
to Actl. 1818; 

but in a similar 
case, the Calcutta 
Court Stinctioncd a 
trial instituted uu* 
der tliat Act. 


A charge of 
forging avakalut- 
namah in a civil 
court may bo pre- 
ferred direct to tho 
magistrate, bo- 
cause it is not a 
paper offered in 
evidence. 


4546. Where the prisoner altered a certificate for the refund of stamp duty and ob- 
tained thirty-two instead of sixteen rupees, and the civil judge sent the case to the magis- 
trate for investigation, the proceedings were considered regular, because Act I. 1848 refers 
to miscellaneous as well as to regular cases. Reports L. P. 1857, part 2, page 83. 

4547. Where a person applied to the civil judge for copy of a document with the in- 
tention of filing it in a suit pending before the moonsiff, and the prisoner took the opportu- 
nity of making a fraudulent alteration in the original, it was held that Act I. 1848 did not 
apply, as no case was pending; and that the judge acted rightly in making over the case, un- 
der 0. O. No 225 of vol. 3, to the magistrate who was legally competent to commit the par- 
ties, on the charge preferred by the record keeper of the judge’s office to his superior, and 
by him referred to the magistrate for investigation. Reports W. P. 1854, part 2, page 524. 
In that case the copy had not been taken out and filed in the civil court ; but even in the case 
where a record of his own office was fraudulently altered with a similar intent, and the copy 
was taken out and filed in the civil court, it was held that the magistrate was justified in tak- 
ing up the case without waiting for any order of reference from the civil court Re- 
ports W. P. 1855, part 2, page 885. In these cases it is to be observed that the copies could 
not be said to be forged or fraudulently altered, and the cases wore necessarily initiated by 
the offices in which the fraudulent alterations of the original documents were made. 

4548. When the collector judicially decreed the release of certain attached grain, and 
a forged receipt of the previous release of it was filed by the kazee in order to conceal 
official laches, it was held that the document was not filed while the case was pending, and 
that the collector was therefore justified in making tho case over to the magistrate without 
reference to tho rules of Act I. 1848. Reports W, P. 1855, part I, page 938. 

4549. But where a forged mokhtarnamah was filed in a civil court with an applica- 
tion to stay a sale in execution of decree, and the principal sudder ameen made over the 
proceedings and parties to the magistrate under Act I. 1848, the sentence passed by the 
sessions court was confirmed on appeal. Reports L. P. 1852, part 2, page 901, 

4550. The court hold that a magistrate was justified in taking up a charge of forgery 
not sent to him by the civil court, but preferred by an individual, who alleged that certain 
parties had forged and uttered a vakalutnamah as in his name in a case disposed of in the 
civil court two months previously, under which a fictitious confession of judgment was given 
in his name, he really knowing nothing whatever of the matter. Tho ground of this 
ruling was that the vakalutnamah was not “ a deed or paper oflered in evidence by an 
adverse party.” The principle of Act I. 1848, and of the laws generally regarding forgery 
and perjury is that, where parties are or may be before the court trying the case, allega- 
tions of the above class of offences, in regard to deeds and papers produced in proof of the 
case, ought to be brought, and can best be determined on, by the court before whom the 
whole case is under examination ; and that a subsequent liberty of prosecution before a 
magistrate, on the same matter, would only lead to serious abuse. This principle seems 
obviously quite inapplicable, when the allegation is that a party was not before the court 
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No appeal hes 
from oruor under 
tbo Act. 

A foFRcry ovor- 


tr jing the case at all, knew nothing of the suit in which a false admission was recorded in his 
name, and could therefore have had no means of bringing any charge before that court In 
such a case there is nothing in the spirit or intent, or still more certainly in the letter, of Act 

I. 1848, which restricts a direct application to the magistrate, or the powers of the magistrate 
himself. Reports P» 1851, page 1. On the ruling contained in the above case the court 
held that it was not competent to the civil court to entertain a charge of forgery of a 
vakalutnamah ; and that such charge must be preferred direct to the magistrate. Reports L> 

P. 1851, page 1115. But where a magistrate, after receiving such case, allowed the prose- 
cutor on his own petition to stand as plaintift* in the same position in which he would have 
been if the civil court had taken no notice of the case, it was held that the indictment was 
good, and that the irregularity of the civil court had been corrected. Reports Z. P. 1855, 
part 1, f»age 789. 

4551. A subordinate civil court is competent to send a charge of forgery direct to the subordinat** 
magistrate for enquiry. He need not send it to the judge for reference to the magistrate, direct to magistrate. 
Reports L. P. 1856, part 1, page 345. 

4552. No appeal lies to the judge from the order of a subordinate court passed under 
Act I. 1848. Reports P. 185S, part 1, page 65. 

4553. Whore a forged document was filed in evidence in a summary suit, and the col- 
lector took no notice of it, it was held that the moonsiff was justified in founding on it a which this** paper 

criminal prosecution, when the papers came before him in a regular suit brought to set aside ^^enup by*»nether 
the collector's award. Reports W, P. 1858, part 2, page 821. court only whon thi* 

4554. But where a civil suit was pending in the moonsiff’s court, and the judge, on tlie 
petition of the defendant accusing the plaintiff of forgery, sent for tiie case, and ultimately, 
without trying the civil claim judicially, made over the charge of forgery to the magistrate, 
it was held that his proceedings were illegal, as there was no suit pending in his court. N. A. 

II. vol. 6, page 318. 

4555. Under the provisions of Act I. 1848 it is not competent to a session judge suspect- ^ 

itiff forgery, or doubting the genuineness of a document, to direct a magistrate to institute en- for^^triaf^wUhout 
quiries, and to collect evidence, with a view to ascertain whether a deed, filed with the uro- grounds for 

^ ^ ^ ^ presuming forgery, 

ceedings in a case before him, be a forgery or not ; nor is it competent to a magistrate to receive 

and proceed with a case so brought before him. If however there is enough on the record to 

afford strong grounds for presuming that a person has either forged a deed himself, or uttered 

it knowing it to be a forgery, it is competent to the judge to send him, charged with that 

specific crime, together with the necessary evidence at once to the magistrate to be tried on 

such a charge. N. A. R. vol. 6, page 284. It is not necessary to the legality of such pro- The civil court 

cedure on the part of the civil court that any party should prefer a charge of forgery before 

it. The judge may originate the charge and proceed proprio motu. Reports X. P, 1854, part 

1, page 454. 

4556. When a case is made over to the magistrate by a civil court, either under Act Tbo magistrate 
I. 1848 or under C. 0. No. 225 of vol. 3, it must be prosecuted in regard to those persons only fuiy parties not es- 

11 C 
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ia custody. 


gt^iy^tioMd ifhom tilO dvil coart indicates. The intent of the law is clearly that the criminal aathori* 
^ ' ties «ha» not initiate proceedings against any person not distinctly charged by the civil coart 

in which the forged deed is filed. Reports W. P. 1853, part 1, page 347 ; and 1855, part 1, 
eesM ** ttat** She P*S* 200.(«) The letter of the law requires that the accused parties should be made over 
dvii court ehouid Jjj cQgtody : but the intention is sufficiently complied with, if the civil court indicates by 
name in the proceeding, under which it refers the case for investigation, the particular party or 
parties wliose conduct is to form the subject of judicial enquiry. Reports W. P. 1853, part 
2, page 1264; and 1855, part 1, page 948. The omission of the names of any of the 
parties concerned cannot be cured by a subsequent proceeding of the civil court held after 
the conclusion of the case. Reports P. 1856, part 1, page 68. 

4557. Although the original suit has been concluded, it is sufficient, if the case conti- 
nues to be borne upon the file of the civil court in the miscellaneous department, pending a 
final order regarding the reference of the case to the magistrate under Act I. 1848, and if an 
order be eventually passed for such reference. Reports W. P. 1856, part 1, page 68. 

4558. And where the enquiry into a charge of forgery was commenced while the case 
was pending in the civil court, the Western court held that the proceedings in the sessions 
court were not vitiated by the fact that the case was no longer pending when the prisoner 
was sent by the court to the magistrate. Reports W. P. 1851, page 29; and 1855, part 2, 
page 338. 

4559. A private individual may prosecute for forgery or uttering a forged document. 
And where a minor under the court of wards is tho person interested, the collector, as the 

prosecuto on the , , 

part of the court legally Constituted agent of the court of wards, is competent to prosecute on the part of that 

of wards • ^ ^ 

court without any special authority from the board of revenue or the commissioner. Reports 
Z. P. 1852, part 2, page 424. 


Omistionof name 
cannot be rectified 
after disposal of 
suit. 


It is not neces- 
sary that the ori- 
ginal salt should be 
pending, if it lias 
been transferred to 
the miscellaneous 
file. 

And it is suffi- 
cient if tho pro- 
ceedings iu the 
civil court com- 
mence while the 
case 18 pending. 


Private prosecu- 
tions. 

Collector may 
on the 


(a) This ruling appears questionable. Tho order of reference passed by the civil court under Act I. 1848 
is only equivalent to the credible information, which authorizes a magistrate to initiate proceedings in the case 
of a heinous offence without the written complaint supported by an oath, which would otherwise be requisite. 
After such legal initiation, the Act requires him, ** to proceed with tho charge in the usual course and that 
iu the case of any other offence would involve the investigation of aU tho circumstances of the case and the commit- 
ment for trial of every person against whom the evidence adduced for the prosecution establishes the charge. The 
intent of the law is inadequately set forth in the judgment quoted in the text. It is to prevent the criminal courts 
from allowing the initiation of charges which would embarrass tho proceedings of the civil court, not to obstruct 
the prosecution of any guilty person. The rule was established by Reg. III. 1801 in regard to charge of perjury, be- 
cause it was found to be a very prevalent practice for parties to prefer unfounded charges of perjury against the 
witncsscss of their opponents ; and it has since been made applicable to charges of forgery, as a cognate class 
of offences tending to the same embarrassment. But it is not contended, nor is it possible, that tho proceedings 
could be in any way embarrassed by the arrest and punishment of other parties than those named by the 
court, when such court has duly authorized the magistrate to investigate the case. The difference between peijury 
and forgery, when brought to light in a civil court, is that in the former the offence is complete in itself, while in 
the latter a protracted enquiry is requisite before proof sufficient to convict the guilty parties can be adduced. 
This ruling of the court therefore affords an effectual screen from punishment for all those (including possibly the 
real forgers and instigators) whoso names do not appear in the summary enquiry of the civil court ; and conse- 
quently its correctness may bo considered at least doubtful, since it is opposed to the spirit, and is not strictly 
required by tho letter, of tho law. 
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4660. Where a case of forgery was taken np by ihe magistrata as sent by the collec- 
tor, acting as agent for the court of wards, and not Judicialfy; and no charge on oath was 
preferred to the magistrate ; the proceedings of the magistrate and the commitment to the 
sessions, and consequently the trial, were all held to be invalid, and quashed. The collector 
was informed that if, acting as agent for the court of wards, he was desirous of prosecuting 
the prisoners, he must proceed to prefer his charges in conformity with the Regulations and 
Acts in force. Reports L, P. 1851, page 1666. 

4561. The Calcutta Court held that a charge of uttering a forged document cannot lie 
against the witnesses called to prove it merely on the ground of their attesting it on oath. 
This was ruled in the case of witnesses wiio swore before the register of deeds that they had 
witnessed the signing of a forged deed. Reports L. P. 1856, part 1, page 843. But the 
IVestem Court held in opposition to the Calcutta Court, after correspondence between the 
courts, that a civil court, making over to the magistrate a case of forgery, can at the same 
time make over the subscribing witnesses, who have attested the suspected deed, on a charge 
of aiding and abetting in giving oflfoct to forged deeds, instead of proceeding against them for 
perjury. They hold that, in the majority of such cases, parties falsely attesting and verify- 
ing forged instruments as subscribing witnesses must be regarded as accomplices in the main 
offence, and, indeed, as part of the machinery indispensable for the completion and execution 
of the fraud. Reports W. P, 1852, page 1349; and 1855, part 1, page 948. 

4562. When the principal sudder ameen took np a charge of forgery, and having 
completed the enquiry directed the magistrate to prepare the calendar agreeably to the 
roobakarec and to commit the prisoners for trial before the sessions court ; and that officer 
made the commitment without taking any evidence ; the sudder court held that the proceed- 
ings were irregular and that the subsequent trial and conviction by the session judge were 
vitiated thereby. Under the provisions of Act L 1848, the magistrate was bound to proceed 
in the usual course, i. e. by regular enquiry and examination of the parties and the witness- 
es, making the commitment only if he should consider the charge proved. Reports fK 
1851, page 373. 

4563. Magistrates are required to draw up charges as nearly as is possible in the lan- 
guage of the law ; that is, describing the offence as a fraudulent and injurious fabrication, or 
(as it may be) alteration, of a written deed or other paper, and stating explicitly in what the 
alteration or fabrication consists, or how much of the paper it comprises. C. O. No. 57, 
May 25, 1858. L. P. 

4564. In a case of uttering, the place where the uttering took place must be specified in 
the charge. Reports L, P. 1856, part 1, page 843. 

4565. A conviction of procuring forgery cannot bo had on a charge of forgery. Reports 
W* P. 1853, part 2, page 1063. 

4566. Where the acting principal sudder ameen at the time of dismissing a civil suit, 
considered that there was proof of perjury and its subornation against the witness and plain- 


in tneheais 

ini^ed 
before the megie- 
trftte bye written 
charge supported 
by an oath. 


Whether attest- 
ing witneoses to a 
forged deed may 
be committed as 
accomplices in the 
uttering. 


The magistrate 
cannot commit on 
evidence before the 
civil court. He 
must institute a 
regular enquiry. 
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A case of for- 
gery made over to 
the magistrate by a 
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dvu tovrt i« not tiff, and mtbcrbed further enquiries, which elicited the evidence of its kindred offence of tov 
mtn t»fel^noe*6t gcTj; WfA the principal sudder ameen completed the enquiry and made over the defendants to 
tho ctorge^o?%r- tho magistrate on the charge of forgery and perjury , the court held that* the proceedings were 
quite regular as regarded the forgery, and that they were not vitiated by the irregularity in 
regard to tlie perjury. Reports IP. P. 1851, page 66. 


Separate trials 4567. Wlien the civil court commits for perjury, and the magistrate commits for 

mustbe held, where . , , t 

the cwu court forgery arising out of the same transaction, — and no other course can be Jegally adopted in 
an^*th?mBgiSto the case of a forgery supported by perjury, which has been brought to light in the civil court, 
^ry™in too same — it is iiot competent to the session judge to dispose of both commitments in a single trial. 

He must hold two separate trials. Reports fV. P. 1852, page 1349; and 1853, part 1, 
page 316, and 347. 

4568. If any person amenable to the jurisdiction of a sessions court is convicted boforo 
that court whether by his free and voluntary confession, or by the testimony of credible wit- 

What sentrnpo .i.i /*/. 

may bo a\\j.r(’r«i iii nesses, or by Strong circumstantial evidence, of forgery, or procuring forgery, as defined in 
or procuriujr tor* Reg. II. 1807, or Reg. XVII. 1817 ; and is, in consequence, by the futwa of the Mahomedan 
law officer of tho sessions court, declared liable to discretionary punishment ftazeer, acoobut, 
or scasut) ; the session judge, provided ho concurs with the law officer in the conviction of the 
prisoner, is to sentence him to receive thirty stripes [now commutable to two years’ additional 
iiniirisonment], and to be imprisoned in banishment from tho district for the period of seven 
years, unless tho judge, on consideration of all the circumstances of tho case, is of opinion 
that any part of the prescribed punishment is too severe ; in which case he is authorized to 
mitigate the sentence to imprisonment, for any period not less than three years. Reg. 11.1807, 
sect. 3, cl. 1. Reg. XVII. 1817, sect. 9, els. 1 and 2. 


case. 

Penalties. 


Session indpo 4569. If in any instance the session iudge is of opinion, that a further mitia*ation or 

may n It r lilt* trial . , « , , , , . *111 • 1 . ^ 

lor mitii-otK.u of rcmissioii ot punishmeiit is necessary, he is, provided he concurs in the conviction of the 
such s*.ntcm( prisoner, to pass sentence according to the preceding clause, and to refer the trial, with his 
sentiments at large, for the final sentence or order of the nizamut adawlut. Reg. XVII, 1817, 
sect 9, cl. 3. 


Tiiaitobt rtfer- 4570. If the session judge differs in opinion from the law officer of his court, with res- 
jndpto differs fiom pect to tile couviction of the prisoner, he is not to pass any sentence, but is to transmit his own 
* and tho magistrate’s proceedings, with his sentiments in a letter to accompany them, for the 

sentence of the nizamut adawlut. Reg. II. 1807, sect. 3, cl. 2. 


Sentence to bo 
passed by the nizu- 
mut adawlut. 

« Hut sec para. 
1430. 


4571. In cases of reference to the nizamut adawlut, this court, after taking the futwa 
of its law officerp,* is, if the prisoner be convicted, to sentence him to any punishment deemed 
proper, not exceeding that specified above. Reg. II. 1807, sect 3, cl. 3. 


Sentence 4572. If any person is convicted before a sessions court, or the court of nizamut 

convicted^o^know- adawlut, of the offence of fraudulently issuing and publishing as true, or otherwise fraudu- 
lently uttering^ for. lently giving effect, or attempting to give effect, to fabricated deeds and papers, knowing the 
ged instruments, ^0 bo false and fabricated; he is to be sentenced to imprisonment for such period, not 
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fexoeeding sevtoti yeHn, ia Ihe ftetoiofi jndge deems adequate to minre and circumstancea 
of Ihe case. In every instance of a repetition of the offence, after a previous conviction and 
discharge, the session judge may further, at his discretion, sentence the offender to receive 
corporal punishment [now commutable to 2 years* additional imprisonment]. If a person 
twice convicted and discharged be again found guilty of any of the offences above specified, 
and the session judge is of opinion that he ought to be imprisoned for a longer period than 
seven years, he is to refer the trial,* with his sentiments, for the sentence of the niramut 
adawlut, in pursuance of cl. 7, sect. 2, Reg. LIII. 1803. Reg. XVII. 1817, sect. 10, els. 1 

2 . 

4573. A charge of uttering a forged document must contain an averment of fraud. Re- 
ports fy, F. 1853, part 2, page 1172. 

4574. The attempt to register a forged bond in the office of register of deeds was held 
to be punishable as an uttering, or issuing and publishing. Reports i. F. 1855, part 2, page 
322. 

4575. A^hen a person causes his agent to file a forged document in court, be is himself 
guilty of uttering it. Reports I\ 1855, part 1, page 712. 

4576. The giving by A to his own pleader, for the purpose of being filed in court, a 
document found afterwards to be forged, which the pleader, however, from suspicion of 
forgery, did not file, but returned to A, and which A did not further endeavour to use, is not 
an uttering or attempting to utter, or give effect to, a foiged document, within the penalty of the 
law. The case would be different if the pleader, though innocently on his own part, had filed 
in court the document so given to him ; or if A had given the document to the pleader, and 
solicited or incited him to file it, with a knowledge on bis (the pleader’s) part of its being a 
forgery. Reports Z. P. 1851, page 1659. 

4577. Knowingly to file a forged document before the court of wards is an utterance 
of the forged document under these provisions. And tJic collector, as the legally constituted 
agent of the court of wards is competent to prosecute on the part of that court. Reports 
i. P. 1852, part 2, page 424. 

4578. Measurement papers must be considered as coming within the denomination of 
deeds and papers,” referred to in the above provision. Const. No. 1061. 

4579. As the above provision prescribes no minimum of punishment for the offence 
of uttering forgeries, the judge being competent to pass any sentence he considers proper 
not exceeding seven years, a reference for mitigation is unnecessary. N. A. R. vol. 2, page 
244. Reports Z. P. 1852, part 2, page 330. 

4580. A prisoner, convicted of forging a kabalah and receipt and producing them in 
court, was sentenced to imprisonment for 7 years ; four others, convicted of aiding and 
abetting in the forgery and of perjury in attesting by their signatures the forged kabalah, 
to imprisonment for 5 years ; and three others, convicted of privity to the forgery and alter- 
ing a pottah, to imprisonment for 3 years. N. A. U. vol. 4, page 112. A prisoner, convicted 

11 D 


• But the judgf 
may refer any case, 
in which he consi-- 
ders ihe sentence 
within his compe" 
tence inadequate^ 
See para, 

Chaise of utter- 
ing must include 
fraud. 

To register a 
forged deed is to 
utter it. 


To file by an 
agent is uttering. 


The uttering is 
not complete by 
giving the forged 
document to an 
agent until a frau- 
dulent use has been 
made or attempted 
to be made of it by 
the agent. 


To file a forged 
document before 
the court of wards 
is to utter it. 


The above applies 
to measurement 
papers. 

No minimum of 
punishment is pre- 
scribed in the a^ve 
provision. 


Precedents. 

Cases of forgery— 

of a kabalah and 
receipt ; 



966 


OF OFFENCES WHICH MAT AFFECT THE PERSON OR FROFEHTY. 


of boondees ; 


of bonds ; 


of a false vaka- 
lutoainah ; 


of a false ikbal 
da>^a; 


of pension receipts. 


Cases of fraudu- 
lent and in)iuiuus 
alterations— 
of vouchers ; 


of a receipt for 
rent ; 


of a petition pro- 
Bonted in a public 
ofHco prayiuf? tor 
copies of certain 
papers ; 


on strong presumption of forging four hoondeesj and of fraudulently selling them and 
appropriating the price of them to his own use, was sentenced to tusbeer, godna (®), stripes, 
and imprisonment with hard labour for 7 years. N. A. R. vol. 1, page 339. Two prisoners 
convicted of forging five bonds fur the purchase of crops were sentenced to tusheer and 
imprisonment for 4 years. N* A. R. vol. 4 , page 114 . Where the prisoner held the bond 
of a person, to whom he had lent a sum of money, on plain paper bearing interest at 24 
per cent, per annum; and after the death of that person forged and filed a bond 
written on stamped paper for the same amount, and bearing the date of the original, but fix- 
ing the interest at the rate allowed by government’ he was convicted of forgery, and the 
court refused to mitigate the sentence of imprisonment for 3 years passed on him by the judge 
of circuit. N. A. R. vol. 2 , page 95. A prisoner a plaintiff in a suit in a moonsiflTs court 
convicted of causing to be forged, and another a vakeel of the court of forging, the names 
of three witnesses on a vakalutnamah ; and both of causing the said vakalutnamah with 
the forged names of the tliree witnesses to be filed in the civil court with a view to obtain 
a decree for certain landed property by a pretended admission on the part of the defendant 
of the justice of the plaintiff s claim ; were sentenced each to imprisonment ft)r4 years with 
labor in irons : the vakeel had already been sentenced in another case for issuing forged 
stampt j)apcr to 2 years’ imprisonment. N. A. R. vol. 5, page 105. So, three prisoners, con- 
victed of having caused a forged ikbal-dawa, or acknowledgment of a claim, to be drawn 
up and filed in court, and of having fraudulently caused the same to be falsely attested, 
were sentenced to imprisonment for 4 years. N. A. R. vol. 3, page 93, A prisoner con- 
victed of forging receipts during four years for the pension of a deceased person by affixing 
thereto the seal of the deceased, and another prisoner his servant convicted of uttering the 
forged receipts by presenting them and receiving the money, were sentenced to imprison- 
ment for 3 years. N. A. R. vol. 2, page 244. 

4581. A molmrir of an indigo factory, convicted of forgery in having altered cer- 
tain vouchers of payments in order to defraud his employer, w^as sentenced to tusheer and 
imprisonment for 7 years. N. A. R. vol. 1, page 365. The prisoners altered a common 
receipt for rent so as to make it appear like a receipt for money due under a decree of 
court, and filed it in court in reply to an application from the person who gave the receipt 
for the enforcement of a summary decree, ^>liich ho had previously obtained against 
them : both prisoners were sentenced, one for the forgery, and the other for the utteidng it, 
to imprisonment for 7 years. N. A. R. vol. 2, page 210. A petition presented to a col- 
lector by a party praying for copies of certain papers, was made over to the prisoner, the 
copyist of the office, for the purpose of transcribing the copies : the prisoner made an addi- 
tion to the list of documents by inserting one, of which he wished to obtain a copy for him- 
self, his object in so doing being apparently to save the price of the stampt paper on which 
would have had to petition the collector for the copy : this was held to be forgery, and 

(a) Tho puiiibhment of godna was awarded under cl. 1, sect. 3, Reg. II, 1807 jbut this is rescinded by cl. 1 
sect 12, Reg. XVII 1817. And tusheer was abolished by Act II. 1849. 
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be was sentenced to imprisonment for one year. N. A. E. vdL page 174. The agent 
of a dak>eontractor was convicted of opening the government dak wallet, after it bad 
been despatched from the post-office, and extracting the telegraph, and altering the hour 
of arrival and despatch of the government nuul with a view to defrand the government: 
the session judge passed sentence of two years’ imprisonment with labor in irons ; but 
the nizamut adawlut held that the crime established amounted to forgery, and directed 
him to pass the minimum sentence prescribed by cl. 2, sect. 9, Reg. XVII. 1817, and 
to refer the trial for the court’s order should he think that punishment too severe. 
Const No. 1099. A moliurir of a police thana, with a view to screen himself from the 
charge of having deputed a burkundaz only to enquire into a case* of theft, falsified the 
magistrate’s record to make it appear that the jemadar had been deputed in another case ; 
this was held to be forgery, but of the lightest description, and the prisoner was sentenced 
to 6 months’ imprisonment. N. A. R. vol. 2, page 99. The mohurir of a register’s office 
convicted of altering the endorsement of a deed brought for registry, in order to screen 
himself from a charge of extortion for refusing to return the deed unless a fee of ten rupees 
were paid, was sentenced to imprisonment for 3 years, the court refusing to adopt the 
i-ecommendation from the judge for mitigation of punishment N. A. R. vol. 6, page 251. 
But where a mohurir in the office of a principal sudder ameen altered the date of an 
order, directing the issue of a sale-notice, with the intent only of screening himself from 
punishment for neglect of duty, he was acquitted on a charge of forgery on the ground 
that the alteration although fraudulent could not be injurious to any one. Reports L. P. 
1857, part 1, page 453. 

4582. A putwaree convicted of forgery in furnishing a mutilated return of the village 
accounts by omitting to enter therein 1200 boegahs of lakhiraj land, under sect. 27, Reg. 
XII. 1817, was sentenced to imprisonment for 3 years, without labor and irons. N. A. R. 
vol. 5. page 113. 

4583. A prisoner convicted of issuing forged parwanas, knowing them to bo such, 
and thereby fraudulently obtaining as the authorized tulubana and appropriating various 
sums of money, was sentenced to stripes and imprisonment for 7 years with labor : th^ 
prisoner had on a former occassion been sentenced to five years’ imprisonment for a similar 
offence. N. A. R. vol. 4, page 83. Where the prisoners were convicted of h iving forged 
endorsements for tulubana on parwanas which they were directed to serve on certain 
parties, and of having thereby extorted unauthorized tulubana, they were sentenced to 
imprisonment for 4 years with hard labor. N. A. R. vol. 3. page 303. The nazir of the 
special deputy collector’s office was convicted of issuing a forged roobakaree, knowing the 
same to be false and fabricated, and thereby fraudulently obtaining 356 rupees from the 
collector’s treasury, with intent to defraud government, and was sentenced to imprison- 
ment for 5 years. N. A. R. vol. 5, page 193. A prisoner convicted of having issued a 
forged note, purporting to be a draft drawn by the collector of Juanpore in favor of 
the prisoner on the collector of Benares for 4,700 rupees, knowing it to be forged, was 
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OP OPPENCES WHICH MAT APPECT THE PERSON OR PROPERTT. 


sentenced to imprisonment for 5 yesrs. N. A. R. vol. 2, page 111. Where the prisoner 
forged deed of filed a deed of sale which was a palpable forgery, having been executed very clumsily, 
it was held that the mere fact of filing it by the person interested in establishing its 
contents affords sufficient presumption tliat he uttered it knowing it to be forged ; and 
he was sentenced to imprisonment for 2 years with labor. N. A. R. vol. 2, page 454. 

dwroe fraudu- In order to obtain the more ready enforcement of a decree, the date was altered in seven 

icntiy altered; fiifiorent places from 1824 to 1825, and it was so presented in court with a petition for its 
execution ; the decree*holder, his mokhtar, and his vakeel, who filed the document, were 
convicted of fraudulently attempting to give effect to a falsified instrument, knowing it to 
he such, and were sentenced to imprisonment for 2 years without labor and irons, 

forged receipt N. A. li. vol. 3, pago 28. A prisoner convicted of filing in a civil suit a forged receipt for 

fop money paid ; . , , . . * , j i ^ ^ 

money paid^ knowing it to be such, and of subornation or perjury in producing a person 
to swear to the authenticity of the said receipt, was sentenced to imprisonment for 8 years 
w'ith labor. N. A. R. vol. 4, pago 56. Three prisoners, convicted of fraudulently issuing 
and publishing as true (by filing it in court) a forged receipt for money paid, knowing 
the same to be false and fabricated, were sentenced each to imprisonment for 4 years, 
and a fine of 50 rupees each in lieu of labor. N. A. R. vol. 5, page 18 L Where the 
prisoner gave a receipt in a fictitious name for money received by him from a government 
treasury, he was sentenced to imprisonment for 6 months without labor or irons. N. A. R. 
vol. 5, page 59. A prieoner was convicted of having personated a dewanny chaprasi, 
forcrud summons. and of having with others arrested the prosecutor by means of a forged summons; this 
was held to be forgery, and he was sentenced to imprisonment for 3 years. N. A. R. 
vol. 2, page .354. 


Aftfmptinff to 4584. A prisoner convicted of having with him a forged note, and of having fraudu- 
forgod note. * lently carried it to the prosecutor with a view to obtain and embezzle money, was sentenced 
to imprisonment for three years. N. A. R. vol. 2, pago 483. 


Procuring forgod 4585. A prisoner convicted of having knowingly allowed a person to affix a fictitious 

{nature. signature to a kabuliyat, and of having concealed liis knowledge thereof for his own purposes, 

which afforded strong presumption that he willingly and knowingly caused the forgery 
of the signature to the kabuliyat, was sentenced to 3 years’ imprisonment with labor 
and irons. N. A. R. voL 6, page 3. 
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4586. An authorized pleader of the civil court, though acquitted from want of positive 
evidence of the charge of forging a document and presenting it to the court, knowing 
it to be forged, was dismissed from office in consequence of suspicion arising from his 
having presented a forged deed and bringing forward false witnesses in support of it. N. A. 
R. vol. 1, page 293. 

NOTE. 


In English law the offeilce of forgery isdcfiiiedby Blackstonetobe “ the fraudulent making or alteration of a writ- 
ing to the prejudice of another man’s right and by East to be “a false making, a making malo animo, of a 
wi’itteu instrument for the purpose of fraud and deceit But it is not necessary to the sustaining an indictment of 
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forgery at common law, that any prejudice should in fact have happened by reason of the fraud ; it is sufficient if it 
might have happened : nor is it necessary that there should be any publication of the forged instrument The most 
usual kind of forgery is, where the party assumes the name and character of a person actually in existence, and by 
means of the credit attached thereto carries his fraud into effect; but the adoption of a false on and addition, 

where a false name is not assumed, and there is no person answering the doseription, has been held not to bo for- 
gery A man may be guilty of forgi^ry by the fraudulent making of an instrument, though in his own name ; as \f 
he makes a feoffment of lands to J. S., and afterwards a deed of feoffment of the sarao lands to J. 1>. of a date 
prior to that of the feoffment to J. S. So, if a bill of exchange, pu) able to A. B. or order, come to Ibe bands ot 
another person named A. B., not the payee, who fraudulently indorses it for the purpose of obtaining the money, 
this is a forgery* Making an instrument in afielitious name, or thcnanieol a non-ex isLing person, isoqually forg(Ty, 
as making it in the name of an existing person : and it is not ifecessary, in order to render the act forgery, that the 
party should gain any additional crcMlit by the fictitious name. The circuinst nice that the party making the forged in- 
strinnciit has assumed, and been known by the fictitious nanie in which it is (‘xecutf'd, foi some lime before the mak- 
ing, will not prevent its being a forgery ; there being no distinelion wliellier the credit was given to the pcr;3on of the 
prisoner, or the name assumed by him ; but there must be a fraudub nt iiiltmt in tlu‘ pjirliciilar transaction. It is 
not material whether the forged instrument be made in such aw^ay, as, were il Inu', it would bo of validity, or not ; 
but then the false instrument must carry on the face of it tlu‘ hcniblaiicc of that winch is counterfeited, and must 
not 1)0 illegal in its very frame, tSo, the false making of a will is forgery, although the supposed testator bo alive. 
So a man miiy be convicted of forging an unstamped inslrumeiit, though such iiislruimuit eiiu have no operation in 
law. It is not essential that the forged inslrumeiit should in all respects bear an exact resemblance to Ibo real in- 
strument which il purports to bo ; it is suflicient if it bear a substantial restunbLnu e, siu b ns is cnib ubit(‘d to deceive 
when ordinary and usual observation is given : but it is necessary that the foi ged mstrimu lit should in all essential 
parts bear upon tlie face of it the similitude of a true on<*, so that it be not radicall} ilefictive and illegal in the very 

frame of it. As regirds the proof, it is seldom that direct cMdcnce can be given of the act of forgery. In the cuso of 

negotiable securities, the evidence is usually applied to tlie uttering rather llinn to the foiging, ulllioiigli both are usually 
«diarg<*d. Wliere the instrument is not of a neg<itiable nature, as in the case of u bond or will, after proof that it 
lias been forged by some one, a strong presumption necessarily^ arises against tin* pniiy in wbost* favor the forgery 
is made or vvdio has the possession of it, and seeks to dciive benefit from it. E\ nh n<*e tliat ibo forged iii'-trumeiit is 
in the hand-writing of the prisoner, must, if unexplained, be necessarily strong evidence of his guilt. An intent to 
defraud is an essential ingredient to constitute the offence of forgery. Tlie inti nt is mostly cv idi nccil by the act 
itself, which, from its nature, leaves in general no room for doubt upon the point. Tlic infcri'iice is freqneiitly con- 
firmed by the c<’nduct and bebav lour of the guilty party in tlie artifices and falsi hoods vv hu Ii Jie employes for tho 
purjiose of <*ffecliiig bis object, or of avoiding detection. The subscipieiit uttering or publication of the forged instru- 
ment is admissible, and strong evidence to prove the original design of forging the iiistrunicnt ; and whether tho 
making or uttering of a forged instrument be done with an intent to injure a partienlar pi rson as allegeil, is matter 
of evidence for a jury. If several eomliine to forge an iiistrumenl, and each execute l)y himself a distinct jiart of tho 
for‘'-ery, and they are not togelhi‘r when the inslriunent is completed, they are neveithdoss all guilty as principals : 
as if B maki* the paper, C engrave the plate, and D fill up the instrument, caeh without knowing that the others are 
ciniiloycd for that purpose, they arc all principals. So, if several concur in cmploving another to make a forged in- 
strument, knovi^ing its nature, they are all guilty of the forgery, Rosrots niye&t. 
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OF SPECIAL RULES REGARDING PARTICULAR CLASSES 

OF PERSONS. 


CHAPTER I. 

OF EUROPEAN BRITISH SUBJECTS. 

4587. The parents of an individual being Europeans, he must be considered to be an 
European, without reference to the place of his birth. Const. No. 397. 

4588. Illegitimate children should bo classed with their mothers ; and must be consi- 
dered British subjects, European foreigners, or Americans, according as their mothers may 
respectively be British, foreign European, or American. Thus, tlio illegitimate son of an 
European British subject by a native mother can be tried by the local criminal courts on a 
charge of adultery: but a married woman, the legitimate child of a British father, is not 
amenable to the local courts on a similar charge preferred against her by her husband. Const. 
Nos. 806 and 978. 

4589. B, as the son born in wedlock of A, who was the son born in wedlock in British 
India of a European British subject, is clearly a British subject within the meaning of 
the charter of, and Acts relating to, the supreme court; and is not amenable to the jurisdic- 
tion of the mofussil criminal court. The circumstance that A’s mother was an Armenian, 
and that B s mother was not a European British subject, makes no difference in this respect. 
Those privileges certainly attach to the sons and grandsons: whether they extend further is an 
open question ; but it seems that in respect of all persons descended legitimately from a male 
European British subject, and born in British India subsequently to the vesting of the sove- 
reignty in the crown (?. e, from the beginning of the century) there Is no limit, in point of de- 
gree of descent, to the rights of such persons to claim the privileges of British subjects. 
Opinion of Advocate General in C. O. No. 2, March 17, 1859. 

4590. In the case of a prisoner who alleged that his father was a German, and his 
mother a Scotchwoman, and that he was born at Madras, the advocate general gave it as his 
opinion that he must be considered a British subject amenable to the jurisdiction of the supreme 
court. But tliis opinion seems to require modification, especially as regards the mixed 
progeny of Europeans and natives; and cannot be considered as an establislied rule, since 
the nizamut adawlut objected to the doctrine, and held the prisoner amenable to the local 
courts oil a ground which left the question still open. N. A. R. vol. 2, page 111. 
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4591. The criminal courts are not to proceed to try and sentence a person, whom they 
may themselves have fair reason from any cause to regard as ppobaUy not subject to their ju- 
risdiction, without making all practicable inquiry to satisfy themselves on the point. C. 0. No. 
33 of vol. 4.(a) If the magistrate know that the prisoner is a European British subject, it is 
his duty, whether the prisoner claims exemption or not, to abstain from further proceedings 
against him as a magistrate. If, without any actual knowledge on the subject, the magistrate 
have reason to suppose that the prisoner is such a British subject, it is the magistrate’s duty to 
ascertain from him, whether he alleges or denies that he is one ; and, if he alleges that he is, to 
give him every facility, by allowing time and otherwise, for proving that he is, the burden of 
such proof being on him. A magistrate will not bo justified, if he has reason to suppose that 
the prisoner is a European British subject, in proceeding against him as if he were not one, 
without first giving him a distinct opportunity of pleading that he is one. If he do not so plead, 
or be not able, upon time being allowed him for that purpose, to adduce any satisfactory proof 
of his being a European British subject, the magistrate will be quite warranted in proceeding 
against him. If he do so plead, and give proof or produce documents, which, although not 
amounting to full legal proof of his status, satisfy the court that he is really a European 
British subject, the magistrate should, without putting tho prisoner fully to complete his proof 
by strict legal evidence, take up the case as a justice of the peace, and send it up to tho 
supremo court, taking care to record distinctly tho statement made by the prisoner that he is 
a British subject of lawful European descent. Opinion of Advocate General in C. 0. No. 2, 
March 17, 1859. 

4592. In the event of its being found necessary to commit an European British subject 
for trial before the supreme court, it is necessary for the convicton of such person that there 
be direct proof of his amenability to tliat court. The mode of proof consists in the evidence 
of a credible person, who knows the accused, and his place of birth, or who has heard him 
declare of what country he is. 0. O. 197 of vol. 3. 

4593. The servants of tho government, as all otlier of her majesty’s subjects resident in 
India, are amenable to the courts of oyer and terminer and jail delivery and courts of general 
or quarter sessions of tlie peace in any of the British settlements in India, for all murders, 
felonies, homicides, manslaughters, burglaries, rapes of women, perjuries, confederacies, riots, 
routs, retainings, oppressions, trespasses, wrongs, and other misdemeanors, offences, and in- 
juries whatsoever by them done, committed, or perpetrated, in any of the countries or parts 
of Asia, Africa, or America, beyond the Cape of Good Hope to the Straits of Magellan, within 
the limits of the exclusive trade of the East India company, whether tho same bo done, com- 
mitted, or perpetrated against any of her majesty’s subjects, or against any other person or 
persons whatever. 26 Geo. III. cap. 57, sect. 29. 


(a) This circular is founded on the judgement of the supreme court in tho case of V. Foy, which is given at 
length ; but it seems unnecessary to quote it here, since the rule laid down by the Advocate General, as given in tho 
text, is more clear and usefaL 
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BriH8h****8ubjecte 4594. All Europeans, not British subjects, are amenable to the authority of tlie magis- 
*Icai'**'court8 --If ^‘’**®* sessions courts within whose jurisdictions they aro apprehended and brought to trial, 
Sesupremecourt” cunjmon With tlie natives of the country. But European Biitish subjects, for all acts of a 
criminal nature, aro amenable only to the supreme court of judicature at Fort William ; and 
in the event of any charges being preferred against them, which may render them liable to a 
criminal prosovution in that court, the process detailed below is to be observed for their appre- 
hension and trial. Beng. and Ben. lleg. II. 1796, sect. 2, cl. 1. Ced. Prov. Reg. VI. 1803, 
sect. 19, cl. 1. 


Eurnppan BrU European British subjects have not by any Act of the legislature been made 

not penally liable ninoiiahlo to tlic locul authorities in the administration of the penal enactments of the govern- 
totbciocai courts. India. Const. No. 1296. Except in certain special cases; see infra-, and several of 

the later Acts have been made applicable to them, as e, g. paras. 306, 3302, 3339, &c. 
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-I.'jOG. All her majesty’rt subjects, as well servants of the government as others, are amena- 
1)I(' to all courts of justice, both in India and Groat Britain, of competent jurisdiction to try 
oilonces committed in India, for all acts, injuries, wrongs, oppressions, trespasses, misdemean- 
ors, odences, and crimes whatever, hy them or any of them done or committed in any of the 
lands or territories of any native prince or state, or against their persons or properties, or the 
jiorsons or projierties of any of their sul)ject.s or people, in the same manner as if the same had 
boon done or committed within the territories directly subject to and under tlie British go- 
vernment in India. 33 Geo. III. cap. 52, sect. 07. 
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4597. No person whatever, being the owner, Iioldcr, or farmer of any property in land, 
or ill anv emoluments issuing out of land, in any part of the tenitories under the British go- 
vernment, wliethcr in perpetuity or for a term, or being a local agent or manager of any such 
jiroperty, is, by reason of his iilace of birth, or hy reason of his descent, exempt from any 
public charge or assessment, or from any duty connected with the police, or with the salt or 
opium revenue, or from any duty whatsoever of a juiblie nature, to which he would otherwi.se 
be subject, as the owner or holder of such proiicrty, or as a local agent or manager thereof. 
Act II. 1853, sect. 1. 


imt snhjori in 4598. For tlio iiou-payment of any such public charge or assessment, or for the breach 
Tamo” iliwh as a of any sucli duty as aforesaid, or for any neglect or misconduct in the discharge thereof, every 
****‘''°’ jicrson, whatever may have been his place of birth, or his descent, shall be subject to the same 

laws, regulations, and procedure, and to the same jurisdictions, as if he were a native of the 
said territories. Act II. 1853, sect. 2. 


4599. A British subject resident in the mofussil is not exempted from appearing as a 
of KaropeoiiBritilh witness in a criminal case pending in the local courts ; and the magistrate has full power 
8^'® to summon such British subject, who ought to obey such summons and attend. It 
follows that the magistrate may enforce the attendance of such British subjects, as ho would 


Mapistrato may 


subject to 
evidence. 


enforce the attendance of any other witness. In summoning a British subject and in enforc- 
ing obedience to such summons the magistrate should be guided by the law of procedure 
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in his own court, which is equally applicable to all persons summoned by him as witnesses ; 
and he may therefore, if he thinks fit, and the evidence of the witness is material, proceed 
under sect. 6, Reg. IV. 1973 [iciL sect 2, Reg. L. 1803, iee para, 439] and seize the witness 
and bring him before his court But a mofussil magistrate has no power to punish such 
witness if he refuses to give evidence when brought before him-; for, although the British 
subject has no privilege exempting him from appearing as a witness in the local courts, 
yet he has a privilege exempting him from punishment by a mofussil court except in certain 
cases, and this is not one of such cases. If such a case should arise, he might be indicted 
in the supreme court for an obstruction of justice. It seems that an indictment will 
lie, when the court, whose process is disobeyed, has no power to attach* ; and the supreme 
court is bound to take judicial cognizance of the existence of the mofussil criminal courts, 
and is therefore bound to punish an offence committed by a British subject which is 
an obstruction of justice in such courts. As regards the expenses of witnesses, mofussil 
magistrates should be guided by the rules and procedure of their own courts ; but, if the 
witness be poor and refuse to attend, the tender of his expenses would probably be necessary 
to secure his conviction in the supreme court. The attendance of witnesses resident in 
Calcutta should be compelled by warrant regularly endorsed by one of the judges of the 
supreme court under Act XXIII. 1840. Opinion of Advocate General in C. 0. No. 100 of 
vol. 4. 

4600. If any offence, which by any Act of the governor general in council heretofore 
passed is declared to bo punishable upon conviction by a magistrate, shall be committed by 
a European British subject beyond the local limits of the jurisdiction of her majesty’s 
supreme courts of judicature, the offender, if not otherwise punishable, shall be liable, upon 
conviction before one of the said supreme courts of judicature, to the punishment to which 
by such Act the offender is declared to be liable upon conviction before a magistrate. Act 
XVIII. 1859, sect. 1. 

4601. If any offence, which by any Act of the governor general in council hereto- 
fore passed is declared to be punishable upon conviction by a magistrate, shall be committed 
by any person within the local limits of the jurisdiction of any court of judicature esta- 
blished by royal charter, the offender, if not otherwise punishable, shall be liable upon 
conviction before such court to the punishment to which by such Act the offender is declared 
to be liable upon conviction before a magistrate. Act XVIII. 1859, sect. 2. 

4602. Nothing in this Act shall extend to any case in which jurisdiction is expressly 
given to a justice of the peace to convict the offender. Act XVIII. 1859, sect 3. 

4603. Whenever in any Act heretofore passed by the governor general in council the 
word magistrate” is declared to include a justice of the peace, such justice of the peace shall 
not by virtue of such Act be deemed to have jurisdiction to punish any offence unless the 
same shall be committed within the local limits of the jurisdiction of any of the courts of 
judicatui'e established by royal charter. Act XVIII. 1859, sect. 4. 
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(;our«o to be 4604. Tli0 nizamiit aJawlut are to bring under the special notice of government every 
»‘*'’Eu?nprftn™HrU caso in whicli, from the proceedings or information before them, they are satisfied that a 
iic European British subject, residing in the interior of the country, has been guilty of any act 

h'yTs'^uiiiy ofany illegal violcncc, oppression, or injustice towards the natives in the prosecution of indigo 
injSice'^ or Other Commercial transactions. And whenever such British subject appears to a magistrate, 
oppression, towards satisfactory evidence, to have been guilty of any illegal act of the above desciiption, and 

tho natives, m the ^ ^ o 

proHocuUoa of in- proceedings held in the case are not referrible in regular course to tlie nizamut adawlut, 

digo, or other com- * ” . a ^ • 

merciai transac- he is to transmit a specific report of the facts of the cose, with a copy of his proceedings, to 
that court ; who, if they consider the alleged act of illegal violence or oppression to be proved* 
and to be of a nature demanding the notice of government, are to report their sentiments 
accordingly.(a) 0 0. No. 289 of vol. 1. 

Import to be 4605. Magistrates are to submit to the commissioners of circuit, for their examination, 
'cir' every case of violent affray, attended with aggravating circumstances, in which the servants 
"n*Th!cU indigo factory are engaged, whether the European at the head of the establishment has 

todigoTfe^tory^^iu" included in the charge or not : and the commissioner of circuit is to furnish with his 

engaged. annual report, in his capacity of superintendent of police, a specific statement of such cases. 

C. 0 No. 22 of vol. 2. 

Mapstrnte how 4606. Magistrates are to refrain from trying themselves, or committing for trial before 

MtivOT an' ch*rFPd Sessions court, natives charged with or suspected of being concerned with European Bri- 

coiXt'^with* Eu" subjects in the commission of offences, until they have made a reference to the nizamut 
aubjects- ^"^*^** ®dawlut, and have been furnished with instructions for their guidance in the case. But the 
trial of a native is not vitiated under this order, if the name of an European is only indirectly 
introduced in the transaction for which the commitment is made: the European must be 
charged with the offence, or so far implicated as to warrant his commitment. 0. 0. No. 79 
of vol. 1. N. A. R. vol. 2, page 73. 

thia order does 4607. The above order does not require the magistrate to apply for instructions in 

not refer to the . . ... , , n , 

preliminary en- regard to the preliminary enquiry ; it is only when the result of that enquiry leads to the 
commitment of the European, that the application becomes necessary. Letter of Nizamut 
Adawlut, August 12, 1836, in Mr. Cheap’s edition of the Circular Orders. 

Magistrate, who 4608. If the magistrate before whom a charge is preferred against any European 
OB justice of the British subject, has taken the oaths of qualification as a justice of the peace, and thereby has 
Seed^iherachliJ^'o become vested with the full power and authority of a justice of the peace, under the 
hi£*^a^n8t^^°an provision made for that purpose by the Act of 21 George III. cap. 65 ; the magistrate, upon 
SSeetT for BD charge or information being lodged before him upon oath, is to proceed to the 

com^ttneJe^^ as ^ a ^PP^^heiision of the party accused ; and, provided the evidence against him be suflScient to 
magistrate or aa a warrant the same, to his commitment for trial [or admission to baill, as he is authorized and 

justice of the peace, ^ ^ ^ .... 

required to do by virtue of his commission as justice of the peace ; and if there appear to 


(a) This rule is obsolete ; it was issued at a time when European British subjects could not hold land in the 
mofhssil, and when they wore liable to be deported by order of government. 
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liim sufficient grounds for committing such British subject for trial, he is to issue a warrant 
under liis signature and clBcial seal, directed to the sheriff of Calcutta, and commanding liiiu 
to receive the prisoner into his custody for trial at the ensuing sessions ; he is likewise to bind 
over the prosecutor to repair to Calcutta before the session ne.\:t ensuing, and is to take re- 
cognizances from the witnesses for their appearance at the trial. Beng. and Ben. Keg. II. 
1796, sect. 2, cl. 2. Ced. Prov, Reg. VI. 1803, sect. 19, cl. 2. 

4609. Whenever a magistrate who has taken the oaths of qualification as a justice of 
the peace, holds any European British subject to bail, or deems it necessary to commit any 
such person to the jail of Calcutta, to take his trial before the supreme court of judicature for 
any offence of a criminal nature ; the magistrate is to transmit the original depositions taken 
on the occasion (together with translations of any papers not being in the English latlgtiage) 
to the clerk of the crown. Reg. XV. 1806, sect. 2, as amended by Act XXII. .1824. 

4610. When depositions are taken in the mofussil before one of her majeslyls jttiticeis 
of the peade, the correct as well as^tbe convenient course is for the justice of the peseeitp 
send them in the native character and also in the English language, the language of .the court* 
and to sign both with a statement in English to the effect that they aro taken before hiv as.fi 
justice of the peace. (a) Letter from the Clerk of the Crown to Magistrate of 24 Pergup- 
nahs, December 2nd, 1852. 

4611. Whenever a European British subject is charged on oath before a magistrate, 
who has not taken the oaths of qualification as a justice of the peace, with a criminal 
offence which according to the law of England is not bailable, the magistrate is to make ft, 
summary inquiry into the circumstances of the charge without delay ; and if, after making 
such inquiry, he is of opinion, that there are grounds for bringing the person accased Ip 
trial before the supreme court of judicature, be is to send the person accused under sai^ 
custody to her majesty’s justices of the peace at the police ofiicc in Calcutta, accompanied 
by the witnesses against the prisoner, with a letter, stating the nature of the case, request- 
ing that the justices at Calcutta will take the necessary measures for bringing the person 
accused to trial before the supreme court of judicature. The magistrate, by whom the 
prisoner is sent to Calcutta, is at the same time to transmit a copy of all the proceedings 
held on the occasion (together with translations of any papers not being in the English 

(o) This was written by desire of the chief jnstico in reply to the following remarks offered by the magistrate 
in i*fegUrd to certain translations of depositions made by the interpreters of tho supreme court. ** One absurd 
Mietak^ runs through the whole, and renders tho depositions nearly unintelligible. There being no systena of puac** 
^tnation in Hindostaneo or Bengalee, it is usual at the close of a sentence to insert in tho former language the 
word “ fukut,” and in tho latter “ itee,” to show that tho sentence is finished. Tlio words are most correctly re- 
presented in an English translation by a full stop ; but your interpreter has thought proper in every sentence to trans- 
late them respectively into the English words “ only” and “ thus far.” It is hardly worth while perhfips noticing 
his translation of the word “ huzoor,” as it has always been a favorite one with the interpreters of the supreme 
court. I may remark however that it is just as correct to translate “liuzoor” “tho presence,” as it would be in 
interpreting from English into llindostanee to translate “ your worship” ** tuinhara pooja,” or “ your honor” “ turn- 
hara izzul.*^ The equivalent in English for the term of respect “ huzoor” is “ his worship” or “ his honor.” 
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language) to the secretary to government, to enable the government to determine whether the 
prosecution should be undertaken by the law officers of government, and at the public expense, 
or otherwise. Beng. and Ben. Reg. II. 1796, sect. 2, cl. 3. Ced. Proo, Reg. VI. 1803, 
sect. 19, cl. 3. Reg. XV. 1806, sect. 3. 


and bow to pro. 4612. Whenever any person charges a European British subject before a magistrate, 
who has not taken the oaths of qualification as a justice of the peace, with a bailable offence, 
it is the duty of the magistrate to explain to the complainant the course which he should 
pursue for the purpose of obtaining redress, that is, by application to the justices of peace at 
Calcutta or to the grand jury. It is likewise the duty of the magistrate, after calling upon 
the person accused for his reply to the complaint, to report the case to government; at 
the same time stating, on a consideration of the distance at which the parties reside from 
the presidency, of the poverty of the complainant, or of other circumstances, whether it 
would in the opinion of the magistrate be proper, that the expense of the prosecution should 
be defrayed by government The government, on receipt of such report, will pass such 
orders on the subject as appear advisable ; and will at the same time direct, in cases which 
appear to require it, that the prosecution shall be conducted by the law officers of the govern- 
ment Reg. XV. 1806, sect 5. 


Diet money m«y 4613. In all cases of inability of the prosecutor or witnesses to defray the charge of 
^oeento^^wu- th® joumey to Calcutta, the magistrate is authorized to make them the same allowance 
^ 1793,* he is authorized to make to prosecutors and witnesses in 

• ». pore. 474. jjf gmjji assistance during their attendance on the sessions courts, viz., a daily allow- 

ance of two anas each during their attendance on the supreme court, including the actual 
period of their journey to and from Calcutta; or sufficient time for their return after 
their discharge from the court, in cases wherein it appears that they have voluntarily 
protracted their return beyond what was necessary. Beng. and Ben, Reg. II. 1796, sect. 3. 
Ced. Prov. Reg. VI. 1803, sect. 19, cl. 4. 


4614. Complaints of petty criminal offences against British subjects, such as do not 
ty eaias not war- warrant commitment for trial before the supreme court, were not meant to be included in 

ranting commit- . . , ^ • ,.n , . . - , 

meat. the above provisions, when the magistrate is not qualified to act as a justice of tho peace. 


Const. No. 20. 


where Europeans in the districts are charged with offences, for 
to*” the *^®y supreme court, the magistrate is, if time will admit of it, to 

toUcitorto govern, forward the depositions to the solicitor to government in order that he may receive the advice 
and suggestions of that officer on the evidence which is to be adduced at the trial. C. 0 
No. 34 of vol. 3. 


Forme. 4616. The forms of warrants, recognizances, &c. in use by her majesty’s justices 

of the peace, given in appendix A, Nos. 60 to 68, were prepared by tho solicitor 
to government C. 0. Sup. FoL L. P. No. 27 of 1844. Other useful forms have been 
supplied. 
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4617. European Britisli subjects brought before the magisterial authorities for any 

alleged offence, should not be interrogated upon the matters charged against them, but 
Should merely be asked if they wish to make a statement in regard to the charge, and at the 
same time warned that whatever they may say will be made use of against them. After 
such question and warning, the statements made by the accused are to be taken down; and 
the following form of examination is to be made use of : — “ The examination of A. B., 
of , indigo-planter, taken by me, J. P. Esquire, magistrate of— and one of her majes- 
ty’s justices of the peace, the day of — 185 — : the said examinant being charged on the 

■solemn affirmation of 0. D. of , with having (here state the charge) and being duly 

cautioned, saith— Taken before me the day and year first above mentioned, 
J. P.” (a) C. 0. No. 199 of voL 3. 

4618. A European defendant filing his pleadings and petitions in the vemaonlar 
language on the prescribed stamp, may be permitted to add translations thereof in Engfish 
on unstampt paper; and all processes issued to him should be written in the ordinary 
language of the court and in EnglisL It is not the duty of the court to furnish the 
defendant with translations ; he must procure a person duly qualified to interpret for him. 
The deposition of a European witness must be recorded in English [or, senible^ in the 
language in which it is delivered : see -para. 515]. Const. No. 1035. 

4619. The following observations in regard to the duties of a justice of peace in this 
country were recorded by the advocate general in 1809 : — Whether persons holding the 
office of justice of peace are, or are not, authorized to exercise any specific power, or (which 
is the same thing) bound to discharge any specific duty, in this country, which belongs to 

(a) The following rules, by which a justice of the peace should investigate a charge mode before him, are 
extracted from Chitty’s Burn’s Justice, vol. 2, pages 464 et seq, — Tbo first step in the investigation as to tho 
offence is to call for and examine tho witnesses for the accusers. Tho whole proceedings of the examination 
should be in the presence and hearing of the accused. The witness should be informed as to the purpose for 
which he is required to give evidence ; or, in other words, that there is a person under charge against whom he is 
required to give evidence ; otherwise the witness could not be punished for refusing to give evidence. Before 
administering the oath to the witness, the magistrate had better enquire who and what the witness is ; and in 
some cases it would be as well shortly to ascertain what he intends to prove ; it seems also that no witness ought 
to be examined who is not competent, according to the general rules of evidence, to give evidence. [For the rules 
regarding the incompetency of witnesses, see paras, 544 et eeq,'] After the competency of tho witness is ascer- 
tained, he should be sworn ; tho following is the usual form of oath prescribed to be taken by a Christian : ybti 
shall true answer make to all suck questions as shall be demanded of you ; so help you God.** The examination of 
the witness must be upon oath administered previous to the examination, or such examination will amount to no - 
thing. If a magistrate committed a party without on oath mado before him, he would be liable to an action if the 
prisoner were acquitted. Leading questions should not be proposed to a witness ; nor irrelevant questions ( nor 
questions which need not be answered. The witnesses should bo examined before the accused, and he may cross- 
examine them. They should, especially if they appear unwilling, be examined separately ; and no one who has 
already been completely examined should be permitted, if it be possible to avoid it, to inform any other who has 
yet to be examined to what particulars his evidence has extended : indeed, in most cases, it would be best and 
fairest to keep all the witnesses away but the one under examination. The answers to the examination, as they are 
given, should be immediately put into writing in a plain and intelligible manner, and as near as possible in the very 
words used by the witness. The examination, when put into writing, is usually read over, and tendered to the 

11 G 
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tiw office of joatioe of the peace in SSogland, most in eveiy iutanee depend upon the 
qaeBti(m,<«]iceher that part of the English law^on which the ^ven power or dttt;^ depends. 


BxAmixuitlon of tho 
acouned : 


his nigiMtare ; 


hiu witnosBOB ; 


It s^'voi il (iffondors 

Dof)f>Hltiou how to 
bti takou 


Becoiitnizant'e to 
^roseoutti or give ovi 
lenoe. 


RofuiiOf to give 
evidonoe. 


mitam fe? tigoature ; and he shoald aigti it | though he la not actually obliged to do bo, aa auoh ilgtiatiue is not 
abaolutely necessary, but is only taken for precaution and ibcility of future proof. If the alighteat case even of 
suspicion be made out against the accused, he should be asked by the justice if he has anything to say against the 
charge : he should not be put on his oath. A prisoner, when taken on suspicion before a magistrate, is to be 
allowed to speak voluntarily, and to give bis account freely ; and he ought not to be pressed to answer, examined 
or questioned by the magistrate like a common witness : where a person had been so examined, his aocoont 
was rejected as inadmissible, though nothing like a threat or promise had been used. The examination of the 
prisoner, when reduced into writing, ought to be read over to him, and tendered to him for his signature ; it ought 
to be subscribed also by the magistrate ; the signature however of the prisoner Is not essentially necessary, but 
only for precaution and for the facility of future proof. It has been held that a written examination containing 
the prisoner s confession, taken by a committing magistrate, and read over to the prisoner, who admitted it to be 
true, but refused to sign it, would have been evidence at common law ; in this case the examination was rendered 
admissible by the prisoner acknowledging the truth of its contents ; but if the prisoner had not made such admis. 
Sion and had refused to sign it after it had been read over to him, it could not have been received in evidence 
Whether ho be silent or not, it is best that the justice should put down in writing the facts exactly as they take 
place before him ; and if ho be silent, or declines saying anything in his behalf, the examination, after stating the 
uiTence with which the party is charged, as in the form [given in the text], should proceed thus ; And the wit- 
nesses against the said A* B, being examined in his presence, the said A» B. is now asked by me if he wish to say any 
thing tn his own behalf; whereupon the said A. B. answereth nothing, or soiVA”--stating what the accused may say 
as nearly as possible in the very words he uses. The accused may, if he choose, call witnesses, and they may be 
examined on oath, like the witnesses against him ; and their examination should be put into writing, like the rest 
If more than one person be accused, each of them should be examined apart from the rest, in order that an odd ! 
tunity may be afforded of detecting any variations in their story. The depositions should be taken down^^* 
writing in the very words used by the witness, or as nearly as possible in those words, and not in any law 
technicalities, or words not made use of by him. In almost all cases it would be infinitely bettor if the depositions 
were taken in the first person, and if, after the introductory part, which generally concludes with the words •* who 
‘^aith aa follows,” the deposition proceeded to state “ I saw, &c. at such a time and place,” instead of saying ho 
this examinant” or “he, this deponent”— terms which many witnesses do not understand, and perhaps may 
conceive to mean some other person. Only so much as is material need be taken down. If the original infor- 
mation and evidence taken before the warrant was issued contain accoinplete case, it is the practice after re-swear 
mg the accuser and witnesses, to read over their former depositions in tlieir presence and that of the prisoner 
and then to state to the latter that he is at liberty to ask the prosecutor and witnesses any questions respecting the 
charge against him ; and, if he declines so doing, the examinations are not again gone over, but a fresh jurat is 
made to them ; and this even before a fresh magistrate. The papers are then to be signed by the parties 
deposing, and also by the justice before whom they are taken ; but these formalities are not absolutely requisite. 
When the justice has decided upon bailing or committing the accused, he should take the recognizance of the 
prosecutor to prosecute, as also the recognizance of the material witnesses to appear against the party accused 
It’ more than one are to be bound to prosecute, the recognizances should not be taken separately. Where 
goods have been obtained by false pretences, the recognizance to prosecute should be in double the value of the 
goods. Infants and married women, who cannot legally bind themselves, must procure others to be bound for 
them ; infancy however is no ground for discharging a forfeited recognizance to appear and prosecute for a felony 
If the prosecutor or witness refuse to give such recognizance the magistrate has power to commit him ; but a 
justice of the peace is not authorized by law to commit a witness willing to enter into a recognizance for his 
appearaneo to give evidence against an offender, merely because such witness is unable to find a surety to join 
him in such recognizanoe ; nor ought the justice tu require such surety ; the party’s own recognizance (at the 
peril of commitment) is all that ought to be required. 
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is or is not ttpi^ietbte in tbh oonntry* Thm are sosko which might be laid 

down for determining thit question in certain cases ; bat in manf oases it is and most be 
matter of nice judicial discretion. As I see no practical nsei bat on tne contrary a great 
deal of inconvenience^ in attempting to describe generally what xnatteM are and what are 
not cognizable by justices of the peace here, I beg to decline it The cases of the most 
common occurrence are attended with no difficulty ; and the course which the magistrates 
have to take in them is, or easily may be, well known. If any should occur, which are out 
of the ordinary routine, the easiest and safest way for the magistrate is to apply to the 
■government for instructions, which may be always obtained without any great delay. 
And if the case should be such as not to admit of that delay (though I can hardly imagine 
such a case) the magistrate may, I am sure, confidently act for the best, refnsing or grant* 
ing Ills interference as he thinks moat expedient for the purposes of justice and public con* 
venience. If his intentions are upright, the law will hold him harmless of any personal 
consequences ; and, speaking from my own experience, I have no doubt that the govern- 
ment would always think itself bound to defend him if attacked whore his motives were 
unquestionable,” (a) C. O. No. 59 of vol. 1. 

4620. When it appears necessary to a magistrate, in his capacity of justice of the peace, 
to take penal recognizances, he should consult the advocate general if in doubt as to the 
legality of the proceeding. And if he desires to enforce the forfeiture of such recogni- 
zances, he must transmit them to the clerk of the crown before the next ensuing sessions 
of the supreme court, as the only proceeding for the forfeiture is in that court. The 
recognizance should always distinctly specify the time for which it is to continue in force : 
but the amount of the penalty of such recognizances is not limited by the amount of penalty 
which a magistrate is authorized to levy from a European British subject under statute 
53, George III. cap. 155, sect. 105. Govt, order, June 9, 1830. Const. Nos. 446 and 826* 

4621. Whereas his majesty’s British subjects resident in the British territories in 
India, without the town of Calcutta, are now by law subject only to the jurisdiction of 
his majesty’s court at Calcutta, and are exempted from the jurisdiction of the courts esta- 
blished by the Company within the said territories, to which all other persons whether 
natives or others, inhabitants in the said territories without the limits of Calcutta, are 
amenable: and whereas it is expedient to provide more effectual redress for the native inha- 
bitants of the said territories, as well in the case of assault, forcible entry, or other injury 
accompanied with force, which is committed by British subjects at a distance from the 
place where his majesty’s court is established, as in case of civil controversies with such 
British subjects ; — it is therefore enacted, that it is lawful for any native of India, resident 
in the East Indies, or parts aforesaid, and without the town of Calcutta, in case of any 

(a) The reminder of the opinion of the advocate general given in the above circular order refers to eases of 
forcible entry, which have since then been made cognizable by magistrates by the 63rd George III ; jind it is 
therefore useless now to quote it. It has been ruled that no English statute of a later period than 1 3th George I’ 
is applicable to India, nnless its extension is expressly declared therein. See sect 19, chap. 3, book 1, of the func- 
tions of a justice of the peace, page 178. 
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assault, forcible entry, or other injury accompanied with force, alleged to have been done 
against his person or property by a British subject, to complain of such assault, forcible 
entry, or other injury accompanied with force, not being felony, to the magistrate of thezillah 
or district where the alleged offender is resident, or in which such offence has been commit- 
ted; and such magistrate has power and authority, at the instance of the person so com- 
plaining, to take cognizance of such complaint, to hear parties, to examine witnesses, and 
having taken in writing the substance of the complaint, defence, and evidence, to acquit or 
convict the person accused; and, in case of conviction, to indict upon such person a suitable 
punishment by fine, not exceeding 600 rupees, to be levied in case of non-payment by war- 
rant under the hand of the said magistrate, and upon any property of the party so convicted 
which may be found within the said district ; and if no such property is found within the 
said district, then it is lawful for the said magistrate, by warrant also under his hand, to 
commit such offender to some place of confinement within the said zillah or district, which, 
in the judgment of the said magistrate, is fit for receiving such offender ; or, if there is no 
fit place of confinement, then to the jail of the presidency, to remain there for a period not 
exceeding two months, unless such fine is sooner paid; and it is lawful for the said magis- 
trate to award the whole or any portion of snch fine to the party aggrieved, by way of 
satisfaction for such injury. Provided always, that all snch convictions are removable by 
writ of certiorari into the said court of oyer and terminer and jail delivery, in the same man- 
ner, and upon the same terms and conditions, and are to be proceeded npon in the same 
manner in every respect as is directed in the Act of the thirty-third year of his majesty’s 
reign, with regard to other convictions before justices of peace* in the British settlements or 
territories in India: provided also, that nothing herein contained is to extend, or to be 
construed to extend, to prevent such magistrate from committing or holding to bail any 
British subject, charged with any such offence before him, in the same manner as such 
British subject might have been committed or holden to bail if this Act had not been 
passed, where the offence charged appears to such magistrate to be of so aggravated a 
nature as to be a fit subject for prosecution in any of his majesty’s courts to which such 
British subjects are amenable. 53 Geo. III. cap. 155, sect. 105, as amended by Act XXII. 
1854. 


pr3^irfon,Sdcd foregoing provisions, so far as they extend to cases of assault, forcible entries, 

•gainrt tte”p^ereoD Other injuries accompanied by force, not being felonies, against the person or property 
native of India, are hereby extended to the case of any assault, forcible entry, or 
penon - a yer. injury accompanied with force, not being felony, which may at any time hereafter 
be committed in any part of the territories under the British government, not being within 
the towns of Calcutta, or Madras, or the Islands of Bombay and Colaba, or the settlement 
of Prince of Wales’ Island, Singapore, and Malacca, by any British subject or other person, 
against the person or property or any person whatever. Act VII. 1853, sect 1. 

Thaa. powere 4623. The powers in such cases given to the magistrate may be lawfully exercised 
officer by any joint magistrate or other person lawfully exercising the powers of a magistrate, 

a uiagUtrate. 
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in the case of any such offence as aforesaid, which may hereafter be committed within 
the district over which his authority extends. Act VII. 1853, sect. 2. 

4624. In the case of an assault by one British subject upon another British subject, power of magis- 

a mofussil magistrate [has jurisdiction under Act VII. 1853, and also] may take penal 

recognizance, and proceed under the provisions of Act V. 1848. As a justice of the peace, 

acting in that office only, he has no judicial power in such case, , and can only commit the 
party, if he think fit so to do, for trial to the supreme court C. 0. Nos. 44 and 66 of 
vol. 4. 

4625. It is further enacted that in all cases of debt not exceeding the sum of 50 ^ 

rupees, alleged to be due from any British subject to any native of India resident in the juriadictioaincases 

East Indies or parts aforesaid, and without the jurisdiction of the court of requests estar o«edioe’6o''ra|iMi' 
blished at Calcutta, it is lawful for the magistrate of the zillah or district where such 

British subject is resident or in which such debt has been contracted, to take cogniaance JJS. 
of all such debts, and to examine witnesses upon oath, and in a summary way to deeiide 
between the parties, which decision is to be final mid conclusive to all intents and 
purposes ; and in all cases where any such debt is found to bo due from any British subject 
to any such native of India, the amount thereof is to be levied in the same manner, and 
subject to the same regulations and provisions in respect to the commitment of the debtor, 
as are hereinbefore made and provided in respect to the levying of fines in case of the con* 
viction of a British subject before such magi8trate.(a) 53 Geo. Ill, cap. 155, sect 106. 

4626. A magistrate, or other officer exercising the full powers of a magistrate, who Magiitnte hu 

has not taken the oaths of qualification as a justice of the peace, may take cognizance of 

complaints against European British subjects to the extent specified in the provisions of josttoe *f 

sects. 105 and 106 of the 53rd George III, cap. 155. C. O. No. 57 of vol. 2. N. A. B. 
vol. 4, page 41. Const No. 900. 


4627. But an assistant to a magistrate, not vested with full powers, is not competent 

to take coffnizance of such cases. Const No. 595. sawSiiBB uw luU 

° powen of a magii- 

4628. As regards the amenability of British officers and soldiers to magistrates, under pateotl** ”*** ***”" 
the 63rd George III, chapter 155, with reference to the provisions of the 4th George IV, 

chapter 81, and Reg. XX. 1825, the following opinion was given by the advocate general. 


“The statute 4th George IV, chapter 81, although it repealed the next or 106th section of 

the statute 53 George III, chapter 155, leaves the 105th section unrepealed; and Reg. XX. •*- 

1825, which was enacted by a subordinate legislative, and in my opinion solely with a view 


(a) This provision is repealed as to debts due from officers and soldiers being Enropean Britisb tubjeets by 
4 Gea IV. cap. 81, sect. 57 • And, as it was enacted to provide more eiSectual redress in suoh civil eontroversies 
at a time when European British subjects were not amenable to the provincial civil courts, it might now be pre- 
sumed that it is rendered invalid with regard to all such persons by Act XL 1836, which dedares that no one is 
to be excepted from the jurisdiction of such local courts by reason of place of birth or deseentc bnt ihe niiamnt 
edawlut has ruled that it must be considered in full force until expressly repealed. That oomrt has also ruled thet 
wages must be held to be a debt within the meaning of the term as used above* 


11 H 
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* anddnee ihtn 
SySOond 21 Viet, 
cap, 66. 


If wveral charg- 
ea are preferred 
aeparately against 
an European British 
subject, the sen- 
tences on convic- 
tion may bo like- 
wise separate. 


Such persons may 
appear b> attorney. 


Fine how to be 
levied. 


ot carrying out the provision of statute 4th George IV, chapter 81, cannot in any way effect 
the operation of the statute 53 George III, chapter 165. The statute 4 George IV, chapter 
81, hi bden amended and re-enacted by successive enactments, 3 and 4 Viet chapter 87, 
and 12 and 13 Viet chapter 43.* Under the latter Acts, the same powers as were formerly 
conferred upon courts martial, distant more than 120 miles from the presidency, have been 
continued ; but they both contain an express provision that nothing in those Acts contained 
shall be construed to exempt any officer or soldier from being proceeded against by the 
ordinary course of law, a provision which leaves the jurisdiction of the magistrates under 
statute 53 George III, chapter 155, and ActV. 1848, and t)f the supreme courts, wholly 
untouched. With respect to offences committed by British officers and soldiers, and not 
falling within the terms of statute 53 George III, or Act V. 1848, 1 am of opinion that they 
are only cognizable by the supreme court or courts martial, both of which courts appear to 
me to have concurrent jurisdiction over British officers resident beyond 120 miles from the 
presidency. C. 0. No. 91 of vol. 4. 

4629. Where an indigo planter, an European British subject, was accused of using 
violence to four individuals, and the magistrate applied to the nizamut adawlut for infor- 
mation as to his competency to award a separate punishment for each offence, it was held 
that, if the offences were charged separately, there was no reason why the sentences on 
conviction should not be likewise separate. The court observed at tlie same time, that in 
such cases confinement is authorized only in default of payment of fine ; and that if, on 
investigation, the magistrate should be of opinion that the offender ought to be brought to 
trial before the supreme court, he shouH proceed in tlie usual manner, reporting the case 
for the information and orders of government. Const. No. 632. 

4630. There appears no reason wliy Europeans, charged with offences under the 
above provisions, should not bo allowed the privilege of appearing by attorney, which is 
enjoyed by natives, (a^ Const. No. 570. 

4631. Under these provisions, the power to imprison is only given in default of proper^ 
ty toithin the distrief^ in which the fine could be levied ; so that, unless it be at the time of con- 
viction proved before the magistrate, or confessed by the party fined, that lie has no property 
within the district, an attempt to levy by warrant must be made before the magistrate can 
commit the offender. After conviction and demand of the fine the magistrate may, in de- 
fault of payment, immediately issue his warrant to levy the fine ; and default would be incurred, 
if the offender, after demand made of payment, were to quit the court without making payment. 
But the magistrate has no authority, after conviction passed, to detain the defendant, or 

(a) While recording the above opinion, the court observed ** that they were not the authority to construe Acts 
of parliament” Now, by sect. I, Act XXII. 1830, persons tried for any oifences in any of her majesty’s courts 
of justice are admitted, after the close of the case for the prosecution, to make full answer and defence thereto by 
counsel learned in the law, or by attorney in courts where attornies may practice as counsel : and by sect. 2, in 
oaaes of summary conviction by a magistrate or justice of peace, exercising jurisdiction within the limits of any 
of her majesty's supreme courts, persons accused are admitted to make their full answer and defence and to have 
aU witnesses examined and cross-examined by oounsel or attorney. See also para. 1094. 
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require bail for his appearance, till it be ascertained whether there be property within the dis- 
trict on which the fine can be levied. He can only take ball under sect 105 in such cases 
as are therein specified. If, however, it be at the time of conviction proved before the ma- 
gistrate, or confessed by the offender, that he has no property within the district, the magis- 
trate (after recording the proof or confession last mentioned) may at once commit for the 
fine. The offender is not bound upon conviction to disclose his property, or 10 declare whe- 
ther he has property or not. If he be known to have property, or if it be doubtful whether 
he have any within the district, the magistrate should issue his warrant to levy, and deliver 
it to his officers for execution in the usual manner. The offender may rebut the proof ten- 
dered of his having no property, and give evidence of his having property, to prevent imme- 
diate commitment as above, and the magistrate is bound to receive such evidence if tender- 
ed ; and he should call upon the offender to say whether he has any thing to offer in contra- 
diction of the evidence of no property. If a warrant to levy the fine be issued, it is indis- 
pensable that notice of the seizure and intended sale be given by public advertisement ; and, 
if practicable, by service on the offender himself; and the shortest notice that should be given 
is such as is requisite in cases of distress for rent* or the like. As to the meaning of the 
term property, it seems that the warrant of the magistrate to levy may, in default of suffici* 
ent personal property, be executed on the real property if any of the offender. But it should 
be in all cases executed in the first instance on the personalty, because, as the statute makes 
no provision for the transfer of realty to the purchaser, difficulties might arise as to his 
title, especially if he sue for possession in her majesty’s court Only the right, title, and 
interest (or property) of the offender can be sold. The magistrate, or his officer, may deliver 
over personal property seized and sold under the warrant to the purchaser; but has no 
autliority to dispossess the party in possession of realty, or to deliver possession of it to the 
purchaser. He must leave him to recover possession by process of law. It may bo that the 
offender has not the right of possession, but only the right of property. The magistrate 
should deliver to the purchaser the certificate or other document usually delivered in the 
mofussil to purchasers under judicial execution, and there ends his duty. If the executing 
officer has sold (as he ought) merely the right, title, and interest of the offender, the pur- 
chaser has no remedy against the magistrate, should that right, &c., prove to be moonshine. 
The risk of what property may be in the offender, lies with the purchaser. Of course no 
assurance of title or interest should be held out to the purcliaser at the time of sale ; and in 
such case the magistrate can have no right to retain the purchase money until the title be 
ascertained. Opinion of Advocate General in C. O. No. 79 of vol. 4. 

4632. Where a European British subject had been guilty of the offence described 
in sect. 7, Act IV. 1840, by retaining possession of a house awarded to another party, and 
refusing to admit the constable who first served him with a summons, and then held a war- 
rant for his apprehension, — the advocate general was of opinion that in all cases of war- 
rants for the arrest of a party convictedhy a magistrate or justice of the peace of any offence 
under the Act in question (or indeed under any Act giving similar power) the warrant may 
be executed (if necessary) by the breaking of a door or of the house in which the offender 


* t. e. five days. 


Procedure if s 
European British 
subject refuses to 
yield possession of 
property decreed 
to another. 
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may be, after demand of admittance accompained by production of the warrant and refusal 
to admit or open. The remedy is two fold, for the officer may not only break the door in 
execution as aforesaid of the warrant for the arrest of the convicted offender ; but, if be 
hold also the magistrate’s order to put the ousted party again into possession, he may, after 
demand and refusal of admittance, with production of his order as above, break open the 
door in execution of that order ; and, once within the house, may arrest the offender under 
the other warrant. Opinion of Advocate General, May 31, 1853. — From this it would ap- 
pear tliat the case must be tried exparte^ if the defendant fails to appear on summons, and that 
tho warrant must issue after conviction ; and that in such case it is necessary to prove the 
due service of the summons and the failure to appear on the date specified therein, by the 
deposition of the officer employed to serve it. 


4633, Where any person is taken on a charge of felony or suspicion of felony before 
a justice of the peace, at anyplace beyond the local limits of the jurisdiction of any of her 
majesty’s courts of justice erected or to be erected witlnn the British territories, and the 
and who may not : charge is supported by positive and credible evidence of the fact, or by such evidence 

evidence oT Bs if iiot explained OF Contradicted raises in the opinion of the justice a strong presumption 

of the person charg- ^he guilt of the persou charged, such person is to be committed to prison by such 

justice in the manner hereinafter mentioned ; but if the evidence given in support of the 
charge is not in the opinion of the justice such as to raise a strong presumption of the 
guilt of the person charged and to require his or lier committal, or such evidence is 

adduced on behalf of the person charged as in his opinion weakens the presumption of his or 

her guilt, but there notwithstanding appears to him, in either of such cases, to be sufficient 

ground for judicial inquiry into his or her guilt, the person charged is to be admitted to 

bail by such justice in the manner hereinafter mentioned : provided always that nothing 
herein contained is to be construed to require any such justice to hear evidence on behalf 
of any person so charged as aforesaid, unless it appears to him to be meet and conducive 
to the ends of justice to hear the same. 9 George IV. cap. 74, sect 2. 


Powers of 
justioe. 

Who may be ad- 
mitted to bail on a 


Before any per- 
eon charffod with 
felony is bailed or 
eomn^tted, the jus. 
tioe is to take down 
in writing tho exa- 
mination, &c. aud 
to bind witnesses 
to^pear at the 


Eiaminatioiii, 
Ac. to be delivarad 
to the auprama 
court 


4634. The justice of peace, before he admits to bail or commits to prison any person 
arrested for felony or on suspicion of felony, is to take the examination of such person, and 
the information upon oath of those who know the facts and circumstances of the case, and 
is to put the same or as much thereof as is material into writing, and the justice is to 
certify such bailment in writing ; and every such justice has authority to bind by recog- 
nizance all such persons, as know or declare any thing material touching any such felony 
or suspicion of felony, to appear at the next court of oyer and terminer or jail delivery, or 
superior criminal court or sessions of the peace, at which the trial thereof is intended to 
be, then and there to prosecute or give evidence against the party accused ; and such justice 
is to subscribe all such examinations, informations, bailments, and recognizances, and to deliver 
or cause the same to be delivered to the proper ofiEicer of the court in which the trial is to be^ 
before or at the opening of the court. 9 George IV. cap. 74. sect 3, 


4635* Every justice of the peace, before whom any person is taken on a charge of 
misdemeanor or suspicion thereof, is to take the examination of the person charged and the 
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information upon oath of those who know the facts and circumstances of the case, and is to 
put the same, or as much thereof as is material, into writing, before he commits to prison 
or requires bail from the person so charged ; and in every case of bailment is to certify 
the bailment in writing, and has authority to bind all persons by recognizance to appear 
to prosecute or give evidence against the party accused, in like manner as in cases of 
felony ; and is to subscribe all examinations, informations, bailments, and recognizances, 
and to deliver or cause the same to be delivered to the proper officer of the court in whlcli 
the trial is to bo, before or at the opening of the court, in like manner as in cases of felony. 
* 9 George IV. cap. 74, sect. 4. 

4636. If any justice offends in any thing contrary to the true intent and meaning 
of these provisions, the court to whose officer any such examination, information, evidence, 
bailment, recognizance, or inquisition, ought to have been delivered, is upon examination 
and proof of the offence in a summary manner to set such fiue upon every such justice 
as the court thinks meet. 9 George IV. cap. 74, sect. 6. 

4637. For the more effectual prosecution of accessaries before the fact to felony, 
it is enacted, that if any person counsels, procures, or commands any otlier person to com- 
mit any felony, whether the same be a felony at common law or by virtue of any statute or 
statutes made or to be made, the person so counselling, procuring, or commanding is to 
be deemed guilty of felony ; and may be indicted and convicted either as an accessary 
before tlie fact to the principal felony, together with the principal felon, or after the 
conviction of the principal felon ; or may be indicted and convicted of a substantive felony, 
whether tlie principal felon has or has not been previously convicted, or is or is not 
amenable to justice ; and may be punished in the same manner as any accessary before the 
fact to the same felony if convicted as an accessary may be punished ; and tlie offence of the 
person so counselling, procuring, or commanding, liowsoever indicted, may be inquired of, 
tried, determined, and punished by any court wliich has jurisdiction to try the principal 
felon, in the same manner as if such offence had been committed at the same place as the 
principal felony, althoug^U such offence may have been committed cither on the high seas, 
or at any place on land, wliether within her majosty^s dominions or jvithout : and in case 
the principal felony, and the offence of counselling, procuring, or commanding, have been 
committed in different places, the last-mentioned offence may be inquired of, tried, deter- 
mined, and punished in any of her majesty’s courts of justice within the British territories 
in India, having jurisdiction to try either of the said offences; provided always, that no 
person who has once been duly tried for any such offence, whether as an accessary before 
the fact or as for a substantive felony, is to be liable to be again indicted or tried for the 
same offence. 9 George IV. cap. 74, sect 7. 

4638. If any person becomes an accessary after the fact to any felony, whether the 
same be a felony at common law, or by virtue of any statute or statutes made or to be 
made, the offence of such person may be inquired of, tried, determined, and punished by 

any court which baa jurisdiction to try the principal felon, in the same iranoer as if the 

U 1 
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tice III 
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act» by reason whereof such person has become an accessary, were committed at the same 
place as the principal felony, although such act has been committed either on the h'gh 
seas or at any place on land, whether within her majesty^s dominions or without; and in 
case the principal felony, and the act by reason whereof any person has become acces* 
sary, have been committed in different places, the offence of such accessary may be inquir- 
ed of, tried, determined, and punished in any of her majesty’s courts of justice within the 
British territories in India, having jurisdiction to try either of the said offences ; provided 
always that no person who has once been duly tried for any offence of being an accessary 
is to be liable to be again indicted or tried for tho same offence. 9 George IV. cap. 74, 
sect. 8. 

4639. If any principal offender is in any wise convicted of any felony, it is lawful to 
proceed against any accessary, either before or after the fact, in the same manner as if 
sucli principal felon had been attainted thereof, notwithstanding such principal felon should 
die or be pardoned, or otherwise delivered before attainder; and every such accessary is 
to suffer the same punishment, if he or she be in any wise convicted, as he should have 
suffered if the principal had been attainted. 9 George IV. cap. 74, sect. 9. 

4640. In any indictment or information for any felony or misdemeanor wherein it is 
requisite to state the ownership of any property whatsoever, whether real or personal, 
whicli belongs to or is in tho possession of more than one person, whether such persons be 
jiartners in trade, joint tenants, parceners, or tenants in common, it is sufficient to name 
one of such persons, and to state such property to belong to the person so named, and 
another or others as the case may be; and whenever in any indictment or information for 
any felony or misdemeanor it is necessary to mention, for any purpose whatsoever, any 
partners, joint tenants, parceners, or tenants in common, it is sufficient to describe them in 
the manner aforesaid ; and this provision is to be construed to extend to all joint-stock 
companies and trustees. 9 George IV. cap. 74, sect. 10. 

4641. If any person aids, abets, counsels, or procures the commission of any offence 
whicli is by this Act punishable on summary conviction, either for every time of its com- 
mission, or for the firsthand second time only, or for the first time only, every such person 
is, on conviction before a justice of the peace, to be liable for every first, second, or sub- 
sequent ofieiicc of aiding, abetting, counselling, or procuring, to tho same forfeiture and 
punishment, to >\hicli a person guilty of a first, gecond, or subsequent oflence as a princi- 
pal offender is by this Act made liable. 9 George IV. cap. 74, sect. 39. 

4642. Any person found committing any offence punishable either upon indictment 
or upon summary conviction by virtue of this Act, may be immediately apprehended with- 
out a warrant by any peace-officer, or by tho party aggrieved, or by his servant, or any- 
person authorized by him, and forthwith taken before some neighbouring justice of the 
peace to be dealt with according to law : and if any credible witness proves upon oath 
before a justice of the peace a reasonable cause to suspect that any person has in his 
possession or on his premises any property whatsoever, on or with respect to which any 
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BROh offence has been committed, the justice may grant a vammt to search for such pro- 
perty, as in the case of stolen goods : and any person to whom any property is offered to 
be sold, pawned, or delivered, if he has reasonable cause to suspect that any such offence 
has been committed on or with respect to such propertv, is hereby authorized, and if in oiUr^, mu 

1. . .1 . . . seisethe p*rty of- 

his power is required, to apprehend and forthwith to carry before a justice of the peace the 
party offering the same, together with such property, to be dealt with according to law. 

9 George IV. cap. 74, sect 40. 

4643. The prosecution for every offonce punishable on summary conviction under this snmmary pro- 
Act is to be commenced within three calendar months after the commission of the offence, cT^Zlcr^th^ 
and not otherwise; and the evidence of the party aggrieved is to be admitted in proof of 

tho offence. 9 George IV. cap. 74, sect 41. 

4644. Where any person is charged on the oath of a credible witness, before any Mode nf compel, 

justice of the peace, with any such offence, tho justice may summon the person charged to ofpereo3pSh* 
appear at a time and place to be named in such summons, and if he does not appear summary 

isir /•fll /.t COttVlCtion. 

accordingly, then (upon proof of tlie due service of tho summons upon such person, by 
delivering the same to him personally, or by leaving the same at his usual place of abode) 
the justice may either proceed to hear and determine the ca.se or issue his warrant 

for apprehending such person, and bringing him before himself or some other justice of 
the peace: or the justice before whom the charge is made may (if he so think fit) without 
any previous summons (unless where otherwise specially directed) issue such warrant ; and 
the justice before whom the person cliarged appears or is brought is to proceed to hear and 
determine the case. 9 George IV. cap. 74, sect. 42. 


4645. Every sum of money which is forfeited for the value of any property stolen or 
taken, or for the amount of any injury done, (such value or amount to be assessed in such 
case by the convicting justice) is to be paid to tho party aggrieved, if known, except 
where such party has been examined in proof of the offence; or when the party aggrieved 
is unknown, such sum is to bo applied in the same manner as the penalty: provided 
always, that where several persons join in the cornmission of the same offence, and are, 
upon conviction thereof, each adjudged to forfeit a sum equivalent to the vahxe of the pro- 
perty or to the amount of the injury, in every such case no farther sum is to be paid to 
the party aggrieved than that which is forfeited by one of such offenders only, and the 
corresponding sum or sums forfeited by the other oftender or offenders are to bo applied in 
the same manner as any penalty imposed by a justice of the peace is herein directed to be 
applied. 9 George IV. cap. 74, sect. 43. 


Application of 
forfeitures and pe- 
nalties on summary 
couvictioas. 


Proviso if moro 
than one is adjudjiC- 
ed to forfeit the 
value of tho injury. 


4646. In every case of a summary conviction under this Act, where the sum if a person .sum- 
whicli is forfeited for the value of the property stolen or taken, or for the amount of the dlles^uot^pay'^^&c! 
injury done, or which is imposed as a penalty by the justice, is not paid either immediately comiit him. 
after the conviction or within such period as the justice at the time of the conviction 
appoints, it is lawful for the convicting justice (unless whore otherwise specially directed) 
to commit the offender to the common jail or house of correction, there to be imprisoned 
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only, or to be imprisoned and kept to hard labour, according to the discretion of the justice, 
for any term not exceeding two calendar months, where the amount of the sum forfeited or 
of the penalty imposed, or of both (as the case may be), together with the costs, does not 
exceed fifty sicca rupees ; and for any term not exceeding four calendar months, where the 
amount with costs does not exceed one hundred sicca rupees ; and for any term not exceeding 
six calendar months in any other case ; the commitment to be determinable in each of the 
cases aforesaid upon payment of the amount, with costs. 9 George IV. cap. 74, sect. 44. 

4G47. Provided always that where any person is summarily convicted before a justice 
of the peace of any offence against this Act, and it is a first conviction, it is lawful for the 
justice, if he so think fit, to discharge the offender from liis conviction, upon his making 
such satisfaction to the party aggrieved, for damages and costs, or either of them, as is 
ascertained by the justice, 9 George IV. cap. 74, sect. 45, 

4648, In case any person convicted of any offence punishable upon summary con- 
viction by virtue of this Act has paid the sum adjudged to be paid, together with costs 
under such conviction, or has suffered the imprisonment awarded for non-payment thereof, 
or the imprisonment adjudged in the first instance, or has been discharged from liis 
conviction in the manner aforesaid, in every such case he is to be released from all further 
or other proceedings for tho same cause. 9 Geerge IV. cap. 74, sect 46. 

4649. The justice before whom any person is convicted of any offence against this 
Act may cause the conviction to be drawn up in the following form of words, or in any 
otlier form of words to the same effect, as the case may require ; videlicet^ 

Bo it remembered, that on tho day of in the year of 

our Lord at [us the case may A. O, is convicted 

before me L P., magistrate of , and one of her majesty’s justices of the peace, for 

that he the said A. O. did [specify the offence^ and the time and place when and where the 
same teas committed, as the case may be, and on a second conviction state the first conviction^ 
and I the said L F. adjudge the said A, O. for tho said offence to be imprisoned in the 
[or to be imprisoned in tlie and tliere kept to hard 

labour] for the space of ; or, I adjudge the said A. O. for his said offence 

to forfeit and i)ay [here state the penalty actually imposed, or 

state the penalty, and also the value of the articles stolen, or the amount if the injury, and 
“ as the case may be’], and also to pay the sum of for costs; and in 

“ default of immediate payment of the said sums to be imprisoned in the 

[or to be imprisoned in the and there 

“ kej)t to hard labour] for the space of unless the said sums shall 

be sooner paid ; [or, and I order that the said sums shall be paid by the said A, O, 
on or before the day of ; ] and I direct that the said 

sum of [i. e. the penalty only] shall be paid to 

of aforesaid, in which the said offence was committed, 

to be by him applied according to the directions of the statute in that case made and 
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provided ; [or that the said sum of i e. penalty ^ shall be paid to, 

** &c. os before^^ and that the said sum of [i. e. iht value of the articles 

sfokn, or the amount of the injury done^ shall be paid to C D. [<Ae party aggrieved^ 
unless he has been examined in proof of the offence^ in which case state that facty and dis^ 
" pose of the whole like the penalty, as before\ Given under my hand and seal, the day and 
year first above-mentioned.’* 

9 George IV. cap. 74, sect. 47. 

4660. Every justice of the peace before whom any person is convicted of any offence 
against this Act is to transmit the conviction to the next court of general or quarter 
sessions, there to be kept by the proper officer among the records of the court ; and upon any 
indictment or information against any person for a subsequent offence, a copy of such 
conviction, certified by the proper officer of the court, or proved to be a true copy, is to be 
sufficient evidence to prove conviction for the former offence, and the conviction is to be 
presumed to have been unappealed against until the contrary be shown. 9 George IV. 
cap, 74, sect 50. 

4651. If any person has in his custody, without lawful excuse, the proof whereof 
should lie on the party accused, any greater number of pieces than five pieces of any false 
or counterfeit gold or silver coin of any of the territories under the British government in 
India or usually current and received as money in payment in any part of the British 
territories in India, every such person, being thereof convicted upon the oath of one or more 
credible witness or witnesses before one of her majesty’s justices of the peace, is to forfeit and 
lose all such false and counterfeit coin ; which are to be cut in pieces and destroyed by order 
of such justice : and is for every offence to forfeit and pay any sum of money not exceeding in 
value forty sicca rupees, or less than twenty sicca rupees, in the currency of the place in 
which such offence is committed, for every such piece of false or counterfeit coin which is 
found in the custody of such person, one moiety to the informer or informers, and the other 
moiety to the poor of the presidency, settlement, or place in which such offence is committed ; 
and, in case any such penalty is not forthwith paid, it is lawful for such justice to commit 
the person or persons who are adjudged to pay the same to the common jail or house of 
correction, there to be kept to hard labour for the space of three calendar months, or until 
such penalty shall be paid. 9 George IV. cap. 74, sect. 75, 

4652. If any goods, merchandize, or articles of any kind, belonging to any ship or 
vessel in distress, or wrecked, stranded, or cast on shore, are by virtue of a search warrant, 
to be granted as hereinafter mentioned, found in the possession of any person, or on the 
premises of any person with his knowledge, and such person, being carried before a justice 
of the peace, does not satisfy the justice that he came lawfully by the same, then the same 
is by order of the justice to be forthwith delivered over to or for the use of the rightful 
owner thereof ; and the offender, on the conviction of such offence before the justice, is to 
forfeit and pay, over and above the value of the goods, merchandize, or articles, such sum 
of money, not exceeding two hundred sicca rupees, as to the justice seems meet 9 Geoi go 
IV. cap. 74, sect 91. 


Convictions to be 
roturnod to the set* 
sions. 

How for they 
are to bo evidence 
in future cases. 


Havioft ia pos- 
session more than 
five pieces of coun- 
terfeit coin, with- 
out lawful excuse, 
punishable uith 
fine or three 
months* imprison- 
ment. 


Torsons m pos. 
session of ship, 
wrecked goods not 
giving a satisfac- 
tory account, pun- 
ishable by fine. 


11 K 
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p)^d8*‘”oftwd for *“*y person offers or exposes for sale any goods, merchandize, or articles 

«aie moy b« leUed. whatsoever, which have been unlawfully taken, or reasonably suspected so to have been 
taken, from any ship or vessel in distress, or wrecked, stranded, or cast on shore, in every such 
case any person to whom the same is offered for sale, or any officer of the customs or 
excise, or peace officer, may lawfully seize the same, and is with all convenient speed to 
carry the same, or to give notice of such seizure, to some justice of the peace; and if the 
person who has offered or exposed the same for sale, being duly summoned by such justice, 
does not appear and satisfy the justice that he came lawfully by such goods, merchandize, 
or articles, then the same are by order of the justice to be forthwith delivered over to or for ' 
the use of the rightful owner thereof, upon payment of a reasonable reward (to be ascer- 
tained by the justice) to the person who seized the same; and the offender, on conviction 
of sack offence by the justice is to forfeit and pay, over and above the value of the goods 
merchandize, or articles, such sum of money, not exceeding two hundred sicca rupees, as 
to the justice seems meet. 9 George IV. cap. 74, sect. 92. 

Stealing doKs, or 4654. If any person steals any dog, or steals any beast or bird ordinarily kept in a 
kept 'in°'eonfineI State of confinement, not being the subject of larceny at common law, every such offender, 
being convicted thereof before a justice of the peace, is for the first offence to forfeit and 
pay, over and above the value of the dog, beast, or bird, such sum of money, not exceeding 
two hundred sicca rupees, as to the justice seems meet; and if any person so convicted is 
afterwards guilty of any of the said offences, and is convicted thereof in like manner, every 
such offender is to be committed to the common jail or bouse of correction, there to be 
kept to hard labour for such term, not exceeding twelve calendar months, as the convicting 
justice thinks fit ; and on such subsequent conviction the justice may further order the 
offender, if a male, to be once or twice publicly or privately whipped, after the expiration 
of four days from the time of such conviction. 9 George IV. cap. 74, sect. 97. 

Receivers of pro- 4635. Where the stealing or taking of any property whatsoever is by this Act 

perty where the 

original offence is punishable OD Summary conviction, either lor every onence, or for the first and second 

punishable summa* ^ m ^ n nr* \ t.* i 

rily, are punishable oitence Only, or for the first onenco only, any person who receives any such property, 

M^ onginai offendr jjg unlawfully come by, is on conviction thereof before a justice of the 

peace to be liable, for every first, second, or subsequent offence of receiving, to the same 

forfeiture and punishment to which a person guilty of a first, second, or subsequent offence 

of stealing or taking such property is by this Act made liable. 9 George IV. cap. 74, 

sect. 113. 


Breaking down 
the dam of a fish- 
ary. 6tc- 


4656. If any person unlawfully and maliciously breaks down or otherwise destroys 
the dam of any fish-pond, or of any water which is private property, or in which there is 
any private right of fishery, with intent thereby to take or destroy any of the fish in such 
pond or water, or so as thereby to cause the loss or destruction of any of the fish ; or unlaw- 
fully and maliciously puts any lime or other noxious material in any such pond or water, 
with intent thereby to destroy any of the fish therein ; every such offender, being convicted 
thereof before a justice of the peace, is to forfeit and pay, over and above the amount of 
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the injury done, such sum of money, not exceeding fifty sicca rupees, as to the justice seems 
meet 9 George IV. cap. 74, sect 121. 

4657. Every punishment and forfeiture by this Act imposed on any person malici* 
ously committing any offence, whether the same be punishable upon indictment or upon 
summary conviction, is equally to apply and to be enforced, whether the offence is 
committed from malice conceived against the owner of the property in respect of which 
it is committed, or otherwise. 9 George IV. cap. 74, sect 124. 

4658. If any person steals the whole or any part of any growing tree, sapling or 

shrub, or any underwood, or of any pale, post, or stile, or any growing cultivated plant, <5ofany pST 

root, fruit, or vegetable production, or unlawfully and maliciously commits any damage, port, o^iiut ^^w 
iniury, or spoil to or upon any real or personal property whatsoever, either of a puUie or vateS pUat, &e. ; 

t /wTi. maliciouily ii^ 

private nature, every such ofiender being convicted before a magistrate or justice of in^ Jaring any reidor 

peace is for the 6rst offence to forfeit and pay, over and above the amount of the injury property, 

done, such sum of money not exceeding fifty rupees as to the % magistrate or justice of the 

peace seems meet; and if any person so convicted is afterwards guilty of any of the said 

offences, and is convicted thereof in like manner, every such offender is, for such second 

offence, to bo imprisoned with or without hard labour, for such term not exceeding 

six calendar months as the convicting magistrate or justice of the peace thinks fit. 

Act XXXI. 1838, sect. 29. 

4639. Every sura of money which is forfeited for the amount of any injury done (such ApplScatton of 

amount in each case to be assessed by the convicting magistrate or justice of the peace) offence. 

is to bo paid to the party aggrieved, if known, except when such party has been examined 

in proof of the offence ; and in every case of a summary conviction under this Act when in enw of the 

ni.. 1 , nonpayment of any 

the sum which IS forfeited for tlie amount ot the injury done, or which is imposed as a forfeitnreorpenaity 

penalty by the magistrate or justice of the peace, is not paid, either immediately after the magistrate or jus- 

conviction or within such period as the magistrate or justice of the peace at the time of tem^of^ ^riwnt 

conviction appoints, it is lawful for the convicting magistrate or justice of the peace to 

commit the offender to the common jail or house of correction to be imprisoned only, 

or to be imprisoned with hard labor according to the discretion of the magistrate or justice 

of the peace, for any term not exceeding two calendar months, where the amount of the 

sum forfeited, or of the penalty imposed, or of both (as the case may be), together with the 

costs does not exceed fifty rupees ; and for any term not exceeding four calendar months, 

when the amount with costs does not exceed one hundred rupees ; and for any term not 

exceeding six calendar months in any otlior case ; the commitment to be determinable in 

each of the cases aforesaid upon payment of the amount and costs. Act XXXL 1838, 

sect. 30. 


4660 . Provided always that where several persons join in the commission of the same if the forfeiture 
offence, and are, upon conviction thereof, each adjudged to forfeit a sum equivalent to the leverT^he^amouS 
amount of the injury done, in every such case no further sum is to be paid to the party iTt^ be^pSd to^ttie 
aggrieved than that which is forfeited by one of such offenders only. Act XXXI. 1838, 
sect 31. 
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Sttmmwy cod. 4 ^ 661 . In CAse any person convicted of any offence punlahable upon aummary con- 

toSw'toS’wtoS viction by virtue of this Act has paid the anm adjudged to be paid together with costa 
under auch conviction, or has suffered the imprisonment awarded for non-payment thereof, 
every a ncb person is to be released from all further or other proceedinga for the same 
CftUBO* Act XXXL 1838j sect* 32* 

Malice against 4662. Every punishment and forfeiture by this Act imposed on any person malici- 

property not esseii* ouslv committirif^ any offence is equally to apply and to be enforced whether the offence 
tla] to the offence. ^ a j x* x/* 

has been committed from malice conceived against the owner ot the property in respect of 

which it is committed or otherwise. Act XXXL 1838, sect. 33. 


Owii««Up of 4663. It is not necessary in any proceeding either for theft or for malicious injury, 
fOT tho**ujr'of ’the spoil, or damage, to or upon any property dedicated to public use or ornament, to allege 
the same to be the property of any person. Act XXXL 1838, sect. 34. 

Appeals 4664. An appeal lies from all sentences passed by any justice of the peace acting 

o/jurtice*o7pwo without the local limits of any of her majesty’s supreme courts upon convictions had 
tho“to*rTOi™he before him for any offence, and from all sentences passed by any magistrate upon convictions 
jSdge*^ in“oX had before him exercising jurisdiction under the provisions of statute 53 George III. cap. 
owy caaea. 155, or Act VII. 1853, to the same authority and subject to the same rules as are provided 
by the Regulations and Acts of the government ir. the case of sentences passed by magistrates 
in tlie exercise of their ordinary jurisdiction. And cases so made tho subject of appeal are 
not afterwards liable to revision by means of a writ of certiorari. Act IV, 1843, sect. 1. 
Act VII. 1853, sect. 1. 


But no appeal lies 
from an order un- 
der sect. 100. 


And thfroi.no 4665. All appeal lies to the session judge from the order of a magistrate under sect 
which an appeal 105 of Statute 53 George III. Cap. 155, although the fine does not exceed 50 rupees. The 
does not he, ^ords " subject to the same rules” refer to tho rules regarding the ground upon which appeals 
are admissible, not to the limitation of appeals. Resolution of Nizamut Adawlut No. 1388, 
December 8, 1853. 

4666. No appeal lies from the order of a magistrate under sect 106 of the statute, as it 
is expressly stated therein that the magistrate’s decision is to be final and conclusive to all 
intents and purposes. Letter of Nizamut Adawlut to Judge of Tirhoot No. 1331, Novem- 
ber 30, 1849. 

If inch appeal i. 4667. Nothing in tliis Act contained is to be held to take away the power of quashing 

writ oT certiorari any conviction by means of a writ of certiorari, in any other case than where there has 

nay be obtrined. gmjjj appeal as aforcsaid. Act IV. 1843, sect. 2. 

ProceediDgs of 4668. All convictions, judgments, orders, and other proceedings, wliich are had, made, 

bow to*be*wiMv^ or pronounced by or before any justice of the peace within any of the British settlements 
Minrt *by or territories in India, out of the court of oyer and terminer within and for the same, are 

eeitioran. removable by writ of certiorari into the court of oyer and terminer and jail 

delivery of and for the same presidency, at the instance of any of the parties thereby 

affected or aggrieved, at any time within the space of six calendar months next after the 
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making or pronotiociiig llieroof tei|9ioi^^ B>id Ibg tibat k and toay Im kwfal 

to and for any one or mote of tbo Jaaticea of tha aiii pmi v ^ terminer and )aU 
delivery^ and auch justice or justioes is and are hereby reqtdredi Hit ltel/llMi|ance of such 
party or parties, to grant his Sat or warrant to the keeper of liho^ peace, or 

other proper officer, to award a writ of certiorari under the seal of oourt of 

judicature for the removal and bringing of such conviction, jiyd^pskM^^ wWnrf <00 other 
proceeding into the said court of oyer and terminer and jail delivery ; and iWbl cowct 

of oyer and terminer and jail delivery has full power and authority to heat l^teSwtee 

the matter of such conviction, judgment, order, and other proceeding te loid to 

quash or affirm the same, so that the same be not quashed for want of formt fSI the 

merits only, and to pronounce judgment thereon, in the like manner as the court of 
Bench at Westminster can or may do upon convictions, judgments, orders, or olh^ 
ceedings had or made by or before any justices of the peace, or court of quarter-Hieiilidd^ 
in England, removed or brought into the said court of Queen^s Bench by writ of certlte^ari 
33 George III. cap. 52, sect 153, 

4669. Before the granting of any such writ the like recognizances are to be etiteied 
into, and the party or parties applying for such writ are to be put under the same telmai ^ 

and conditions, in all respects, as are by law directed and provided in the cases of writs of 
certiorari awarded or granted for the removal of any conviction, judgment, order, or other 
proceeding, had or made by or before any justice or justices of the peace in Bnglaild 
into the said court of Queen’s Bench, or as by the usage and practice of the same court 
hath been accustomed. 33 George 111. cap. 52, sect 154. 


CHAPTER II. 

OF FOREIGNERS. 

4670. Every foreigner shall, on his arrival in any part of the territories in thc fowignw 

wbt umvfti 

possession of and under the British government in India from any port or place not withm is 
the said territories, or from any port or place not subject to the provisions of this Ac^ 
forthwith report himself to the commissioner of police, if he shall arrive at any of the 
presidency towns ; or, if he shall arrive at any other place, to the magistrate or to imch 
other officer as shall be appointed to receive such reports by the govemCr glMiiral in 
council, or (in places within their respective jurisdictions) by the executive gevetimiefit 
of any presidency or place, or by the chief commissioner of the Punjab, the chief couQtmis«> 
sioner ofOude, or the commissioners of Mysore, Ooorg, Nagpore, ScindC>l^4gh^'and the 
Tenassenm and Martaban provinces respectively. Provided that nothtog lateVAMsd in this 
section shall extend to any foreigner being the master ov commauder of a diip or vessel, 
or employed therein. Act XXXIII. 1857, sect. 1. tbwui. 


11 1 
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report shall be in writing ; and shall be signed by the person reporting 
^all specify his name or names* the nation to which he belongs, the place 
'pibh he shall have come, the plane or places of bis destination, the object of bis 
K^*and the date of his arrival in the said territories : and the report shall be recorded 
Eie C^cer to whom it is made. Act XXXIIL 1857, Sect 2. 


WkstiskeetsM 

Ib tbe r»|»Qn. 


FoNimptM^ '4872. If any person inelnded in the proviso to section 1 shall remam in any part of 
the said territories after be shall have ceased to be employed in a ship or vessel, he shall 
fiirthwith report himself in manner aforesaid. Aot XXXIII. 1857, sect 3. 

tes^ 4673. If any foreigner shall neglect to report himself as required by this Act, he may 
^ ^i*h in the mariner hereinafter provided in respect of foreigners travelling without 


WhsttobvataWd 

4ttlS«<rose. 


wsjriNeSpaj^ a licei;ise. Act XXXIIL 185 , sect 4. 

4674. No forever shall travel in or pass through any part of the territories in the 
a^SmitsUceimf* peeeession of and under the British government in India without a license. Act XXXIII. 
1857, sect 5. 

Uoanaabywhom 4675. Licenses under this Act may be granted by the secretary to the government 

lo iMi ttnutoo* 

of India in the foreign department ; or by the chief secretary to the governments of Fort 
Saint George and Bombay respectively ; or by the chief commissioner of the Panjabi the 
chief commissicmer of Oodop or the commissioners .of Mysore, Coorg, Nagpore, Scinde, Pegu, 
and the TenaBserin^ and Martaban provinces respectively ; or by such other officers as shall 
be specially authorized so to do by the governor general of India in council, or by the 
executive government of any presidency or place, or by any of the chief commissioners or 

commissioners aforesaid. Act XXXIIL 18£7, sect 6. 

1 

Whftttob« 0 tetsd 4^76. Svery such license shall state the name or names of the person to whom the 
4ttls««Qse. Hoense is granted, the nation to which he belongs, the district or districts through which he 

is authorized to pass, or the limits within which he is authorized to travel, and the period 
(if any) during which the license is intended to have effect. Act XXXIIL 1857, sect. 7. 

Uww may be 4677^ The lioense may be granted subject to such conditions (if any) as the governor 
SSSttworwTLIJ council, or the executive government of any presidency or place, or (as regards 

Ss mbked. several jurisdictions) any of the said chief comoiissioners or commissioners, may by 

any general order direct ; or as the officer granting the license may deem necessary : and 
the license may be revoked at any time by the governor general in council, or by the 
executive government of any presidency or place, or by the officer granting the same. Act 
XXXIIL I857»eect.S4 

1 foreigner travel in or attempt to pass through any part of the said terri- 

wth. *iS^¥ tories without 4b^ license as aforesaid, or beyond the districts or limits mentioned therein, 
or after such license j^all have been revoked, or shall violate any of the conditions therein 
^i|M|fied| be may be apprehended without warrant by a magistrate, deputy magistrate, or 
tma magistrate, or by any European commissioned officer in the service of her 
a memhev of a wolaotaer corps enrolled by authority of goveimment whilst 
(arnla#. w by any police officer. Act XXXIII. 1857, sect. 9. 
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4679. If Koy person be apprehended bjr a person not beta^ * xni^trate or a police 
officer, he shall be delivered over as soon as possible to a potlba of6,otae^ and carried before a 
magistrate; and whenever anj person shall be apprehended by or titken b^re a ma^trate, 
such magistrate shall forthwiUi report the oase to the government to wbMi he is subject, 
and shall cause the person brought before him to be discharged, or <wye|j^^ one of 
the presidency towns, or to be detained pending the orders of st 
XXXIIL 1857, sect 10. < ♦ ^ 

4680s All persons apprehended or detained under the above-inentlone^ 
this Acty may be admitted to bail by a magistrate or by any of the ofi^ioer4 , 
grant licenses, and shall be put to as little inconvenienOe as possible during 
in custody. Act XXXIIL 1867, sect. 11. ' 

4681. The governor general in council, or the executive government of any pi^^^^^oy 
or place, may order any such person to remove himself from the said territories hf 44a 
by such other route as the government may direct^ or the government may caUSShlii^’^ 
be removed from the said territories by such route and in such manner as to the^govenmi^t 

sbsll seem fit. Act XXXIII. 1857, sect. 12. 

• >1 

4682. The governor general in council, or the executive government of any presidency 

or place, or any of the chief commissioners or commissioners mentioned in section 6 of 
this Act, may by writing order any foreigner within his jurisdiction to remove himself from 
the territories in the possession of and under the British government in Indin or to 
remove himself therefrom by a particular route to be specified in the order. Act XXXIII. 
1857, sect 13. 

4683. If any foreigner ordered to remove himself from the said territories, or ordered 
to remove himself therefrom by any particular route, shall neglect or refuse so to do ; or 
any foreigner, having removed himself from the said territories in consequence of au ordt 
issued under any of the provisions of this Act, or having been removed from the said terri^ 
tories under any of the said provisions ; shall wilfully return to the said territories widuMri 
a license in writing granted by the governor general of India in council or by the govenunent 
or officer under whose, order he shall have removed himself or been removed ; — such fimnguer 
may be apprehended and detained in safe custody, until he shall be discluurgod tberefrcihl 
by order of the governor general in council, or of the executive government, or of oao-o^ ti^ 
said chief commissioners or commissioners mentioned in section 6 of this Act, ^ 
whose jurisdiction he shall be so apprehended or detained, upon such ternw «ad 

as the said governor general in council, executive government, chief commicuoner, or 
sioner shall deem sufficient for the peace and security of the British terri^i^M, the 

allies of her majesty and of the neighbouring princes and states. A«| l^|l^[&1857, 
sect. 14. 


Proeitdm 


port to fO t wfo« 


iieiidod 

loittod to boll. 


Hoioovtl olpere 
fooo oppMbeaSfd. 


CknrmiBootmoy 
orttorany foroiao- 
op bo mnoTo bun- 
odfs 


FOrtiffOor refu8. 
lot tR tuttoyoor 
totomiiif brftboot 
UoftOM fmrtouov- 
al Boav bo oppre- 

od. 


4684. The governor general in council, or the exeentive pcesi- 

dency or place, or any of the chief commissioners or oommissionerB section 6 «Mw»i 

. - t 1 V .« * u . * twroimiiaotu, froRt 

of this Actp may by order prohibit any person or persons^ or any date ot dteNmdSlf persons , trooteipc or pm. 
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not b^ng subject op subjects of her majesty within the meaning of section 

SStAttoMM. William IV, cap. 85^ from trayelling in or passing through any part of the said 

tertilMy^or from passing from^uy part of India to another, without a license to 
by such officer or officers as shall be Bpeci6ed in the order ; and if such 
pisfm'sliall wilfully disobey such order, he may be apprehended without warrant by any 
officers specified in section 8 of this Act, and carried before a magistrate and dealt 
with under the provisions of section 10 in the same manner as if he were a foreigner; 
and the goyernifient may hrder such person to be detained in safe custody, or under the 
8urveil||fmCe of the police^ so long as it asay be deemed necessary for the peace and security 
of the Btitisb. territories* Act XXXIIL 1857, sect. 15. 

4085. It shall be lawful for the commissioner of police, or for a magistrate, or his 
whether assistant, or for any officer appointed to receive reports as mentioned in the first section of 
this Act, or for any police officer under the authority of such commissioner or magistrate, to 
enter any ship or Vessel in any port or place within the territories in the possession of and un<» 
der the control of the British government in India in order to ascertain whether any foreign- 
er bound to report his arrival under section 1 of this Act, is on board of such ship or vessel ; 
and it thall be lawfiil for such commissioner of police, or other officer as aforesaid, to adopt 
to^JoroiBh ^i$r*oi tuMiB as may be reasonably necessary for that purpose ; and the master or commander 
to of suhh ship or vessel shall also, before any of the passengers are allowed to disembark, if he 
ISspvcUuf ^then* shall be required so to do by such commissioner of police, or other officer as aforesaid, deliver 

to him a list, in writing, of the passengers on board, specifying the ports or places at which they 
embarii&ed# and the porta or places of their disembarkation or intended disembarkation, and 
answert to the best of his knowledge, all such questions touching the passengers on board 
the said ship or vessel^ or touching those who may have disembarked in any part of India, 
ai shall be put to him by the commissioner of police, or other officer as aforesaid. If any 
foreigner on board such ship or vessel iu any part of India shall refuse to give an account 
^ objects of pursuit in India, or if his account thereof shall not be satisfactory, the 
bark officer may refuse to allow him to disembark, or be may be dealt with in the same manner 

as a fmreigoer travelling in India without a license. Act XXXIII. 1857, sect 16. 

oSi. 4686, Whoever intentionally obstructs any officer in the exercise of any of the powers 
vested in him by this Act, shall, upon conviction before a magistrate, be liable to a fine not 
exceeding one thousand mpees, or to imprisonment for any term not exceeding six months, 
or to both. Act XXXIIL 1857, sect 17. 

to 4687, If the master or commander of any ship or vessel shall wilfully neglect or 
SSJSSl^eSSt^”*" refuse to cein|»ly with the requisitions of this Act, he shall, on conviction before a magis- 
^ trate, be liable to 0 fine not exceeding two thousand rupees. Act XXXIIL 1857, sect 18. 

448. Wb<nme shall wilfully give a false answer to any question which by this 
Act he is bound to Uniwer, or shall make any false report, shall upon conviction before a 
ta)li|litrate, he ]|ili^le to imprisonment for a period not exceedifig two years, and shall be 
liaib tb a fine noC exceeding one thotwand rupees. Act XXXIIL 1857, sect. 19. 


Allowed to diMm< 
boric 


Obstruotuig oSElo 


NmM by 
to 
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4689. The word ** foreigner’* in this Act shall deewiO(| l» a person not being 
either a natnral-bom sulgect of her wjesty irithui the section 81, 3 and 

4 William JV, cap* 85, or a natiira rf a j^oe in the possesa^knl a^ goveriwnj^m 

of the British government in India* The word magistrate^ abaJU.fn^^bM person 
ercisiog the full powers of a magistrate, and a justice cd" the p^ana*.. 4fii^ 1857, ^ 


ercisiog the full powers of a magistrate, and a justice of the 1857, * 

sect 20. ^ ^ < 

4690. If a question shall arise whether any person alleged to forel^I ofbeiof « 

subject to the provisions of this Act is a foreigner or not, or is or is jnpt the 

provisions of this Act, the onus of proving that such person is not a 

subject to the provisions of this Act, shall lie upon such person. Act XXXHL 411^ 

4691. This Act shall continue in force for two years and it shall not the nwation of Act. 

settlement of Prince of Wales* Island, Sin g apore, and, Malacca, or to the terrii!b>Ht ibf isls* 


Aden, unless the same shall be specially declared applicable to such settlement or 

by the governor general of India in council. Act XXXIII. 1852^ sect 22. uaIsmuo dedared. 

4692. The foregoing provisions of this Act shaU not extend to any foreign minurtO^ Bxceptioaa and 

. OX0tt]^uOIIS 

duly accredited by his government, nor to any consul or vice-oousul, nor to any petiO% 
under the age of fourteen years, nor to any person in the service of the British government. 

The governor general in council, or (as regards their respective jurisdictions) the execnN» 
tive government of any presidency or place, or any of the chief commissioners or commissimb? 
ers mentioned in section 6 of this Act, may exempt any person, or any class of persons^ 
either wholly or partially, or temporarily or otherwise, from all or any of the proviaiOQi of 
this Act ; and may at any time revoke any exemption. Act XXXIU. 1857, sect. 23. 

4693. Any oflScer of government or other person who, prior to the passing of tfa^ tadeiwiitjr. 
Act, may have done any thing which would have been justified by this Act if it had bean 

in force at the time, is hereby indemnified for so doing ; and no action or other proceedxi^^ 
shall be commenced or prosecuted in respect of any thing so done. Act XXXIU. 1857, 
sect. 24. 


CHAPTER III. 

OF HUSBAND, WIFE, AND CHILDBEN. 

4694. Any person amenable to the jurisdiction of the zillah and city coturtiii who Persons oegiect- 
possesses the means of supporting his wife and children, and notwithstanding desecti thorn ^ir wives aSSPSl 
and wilfully neglects to provide for their support, on proof thereof to the fiatWhotioD of ^ s o 

the magistrate, or joint magistrate, of the zUIah in which the party so dasetiiug and 
neglecting tis family resides, is to be required* to provide for the maiutsuasod jjifj^lus femily 
in a suitable manner, according to his situation and circumstances in and on his 
failing so to do, is to be considered guilty of a misdemeanor^ and is ^al^ ip im^risonmeut 

11 M 
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or BPBCUL RULES RBGAROIKa PARTICULAR CLASSES OF PERSONS. 


This does not ap. 
ply to the case of a 
>vife abandoning^ her 
hnsbaad’a protec- 
tion. 


This may be ap- 
plied to illegitimate 
children ; and to 
their mothera. 


Rule regard in (ip 
the evidence of the 
mother of an illegi- 
timate child ifvoad 
the alleged father. 


The husband can- 
not be required to 
furnish security. 


Power of assis- 
tants in such cases. 


Not applicable to 
European Rntish 
subjects. 

The magistrate 
cannot intert»»ro to 
restore a wife to her 
husband ; or a be- 
trothed woman. 


Magistrate may 
release a wife Con- 
fined by her hus- 
band, and in dread 
ot her lifb« 


for a period not exceeding one month. He is also liable to a repetition of the sentence 
upon any subsequent conviction of a similar misdemeanor, after having been required to 
provide for the support of his family. Provided, however, that nothing in this section is 
to render a husband liable to punishment for not maintaining his wife, if it be clearly shown 
that the latter has forfeited all just claim to support from her husband, by living in 
adultery with another person, or by other acts implying wilful abandonment of his protec- 
tion.(®) Reg. VII. 1819, sect 3. 

4G95. The above section is to be held applicable to illegitimate as well as to legiti* 
mate children ; and may also be applied, at the discretion of the magistrate, to secure a 
proper maintenance for the mothers of illegitimate offspring, whilst in a state of pregnancy, 
or having the care of an infant child. Reg. VII. 1819, sect. 4. 

4696. The evidence of the mother of an illegitimate child, against the alleged father, 
is prim& facie good as far as it goes ; but should be sifted and weighed as any other 
testimony, and tested, as far as is practicable, by any circumstantial evidence that may 
6ffer. The result must then depend on the belief or otherwise reposed in it by the 
magistrate. Const No. 1163. 

4697. Where the wife alleged that her husband was about to leave the country, it 
was held that the magistrate could not require security from him to maintain her. He 
should require the husband to enter into an engagement in writing to provide for his wife ; 
and should punish any, and every, subsequent breach of such engagement distinctly com- 
plained of and proved, as a misdemeanor by imprisonment. Const. No. 992. 

469§. Cases under the above provisions may be referred to principal sudder ameens 
[and, aemble^ to other officers exercising the primary powers of an assistant] for investiga- 
tion and report. If such officers are vested with special powers they are competent to 
dispose of such cases. Const. No. 1265. C. O. No. 7 of vol. 4. 

4699. The provisions of sect. 4, Reg. VII. 1819 [and tlicrefore of sect. 3 also] are 
not applicable to European British subjects as defendants. Const. No. 1141. 

4700. The magistrates are invested with no authority to interfere with a view to restore 
a wife to her husband ; applications of such a nature should be preferred in the civil court 
in the form of a regular suit. So, a magistrate was considered to have acted properly in 
refusing to interpose his authority to compel the delivery of a betrothed woman to a peti- 
tioner. And in a case of this nature, in which a magistrate had interfered, iiis order was 
rescinded, and the nizamut adawlut held, as a general rule, that all suits, or complaints, 
relative to marriage should bo heard in the civil courts. C. O. No. 19 of vol. 3. Z. P. 
Const. Nos. 148 and 725. 

4701. Where a magistrate found a lady forcibly detained in a room in the zenana, 
and in dread of her life, and released her from confinement, allowing her to remove to an- 

(tf) This ia atrictly in accordance with Mahomedan law : according to which the amount of subsistence is to 
Tary ocoordiug to any change which may occur in the circumstances of the husband. 
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otlier place, the court held that he was justified in exercising such interference. Resolution 
N. A. No. 242, March 24, 1856. L. P. | 

4702. Where a man of the Christian religion re,Vused to resign the guardianship of a Competency of 
female child, aged two years, to its Hindu mother, with whom he had cohabited, but cases which 
whom he had since dismissed with a maintenance of foi^r rupees a month and a house for parents 

life; and she applied to the magistrate to obtain possession of the child for her: the of 
nizamut adawlut held that ho had no authority to intei'fere, and that the petitioner should 
be referred to the civil court. But more lately, where A magistrate referred the following 
questions for decision; viz. — 1. Is any power vested in a magistrate under the regulations 
to compel a wife who has abandoned the society of her hu\sband, or who has been aban<- 
doned by her husband, to restore to the husband the children begotten during the course 
of the marriage ? — 2. Is any power vested in a magistrate io compel a party, who, in the 
assumed character of guardian, next of kin, and the like, may Jiave enticed away or carried 
off any infants from anotlier party (under whose charge or in whose possession they were), 
to restore the infants to the prosecutor or into the court of the magistrate, that the magis^* 
trate may decide to wlioin the charge of tlie infants legally belongs ? — and the sudder 
courts differed in oi)inion ; the government on a reference did not concur in the opinion 
that a magistrate is not competent to exercise any interference ; but, considering that in the 
decision of every case regard should bo had to its particular circumstances, held that, until 
some definite rules should be prescribed for the guidance of the magistrate in these cases, 
the safest course would bo to refrain from attempting to issue any general instructions, 
and to leave the Several magistrates to exercise a sound discretion in exerting their official 
autliority or not, according as the propriety of one or the other course might be indicated ^ 
by the circumstances of each case. Const. No. 1060. C. 0. No. 239 of vol. 2. 

4703. If a Mahomedan woman is charged with bigamy, the magistrate should enquire Bigamy, 
wliether the marriages have been performed in a strictly legal manner under the Mahomedan 

law. It is within his option to punish the accused himself, or to commit the case to the 
sessions court, if ho considers that the offence proved is deserving of a punishment beyond 
that which he is competent to inflict. Letter of N. A. to Judge of 24*Fergunnahs, No. 512, 

May 16, 1853. 

4704. Wliere a person clandestinely married a female ward (also a minor) placed clandestine mar 

under a guardian appointed by the sudder dewanny adawlut under Reg. 1. 1800, without of a female 

the consent of such guardian, and in opposition to the express orders of the civil court, it 

was Iield that no offence had been committed under the Mahomedan law, and coHsequently 
that the charge was not cognizable in the criminal court. Const. No. 637. 

4705. Magistrates and session judges are to take' every proper occasion, especially Magistrates and 

when the case of a child being murdered to obtain its jewels or ornaments comes officially parent^* 

before them, to impress upon the minds of parents, and other persons present in court, the ofaSowkgcSlSea 
danger to which children are exposed by the practice of allowing them to go abroad with 

jewels and ornaments, unless attended by persons able to protect them, and the consequent 



lOOO or arsciAi kvles r^oaedimo rARiiccLAB ci^AsaKs op persons. 

ioiptttdenoe and impropriety of theirc perseverance in a practice so often attended with 
effects as lamentable to themselves ats fatal to the lives of their children.(a) C. O. No. 195 
ofvol 1. / 

ilHAPTEU IV. 


OF MASTERS AND SER VANTS, WORKMEN, AND CONTRACTS OF 

' LAB OK 

Workmen enpig- 4706. All persons who Y'oluntarily engage to servo as workmen of any description 
ftipniated ^ 10 ^ 0 * for a Stipulated term, or who Voluntarily contract for the performance of any specific work, 
p^rmwice*oV*B and who, without good and suflicient cause, wilfully quit tho service so engaged for 
wawiyquimuRthc before the expiration of the term agreed upon, or wilfully neglect to perform tho work 
in^^perform'*^fte Contracted for, are to bo deemed guilty of a misdemeanor ; and on conviction before a 

magistrate, are liable to a sentence of imprisonment not exceeding one 

(a) Tho following proclamation was orilercd to bo published at all tho public cuicheries., and police lhanas . 
the nccc'jsity for ouch a proclamation w ill be evident on a reference to the nature and number of cases quoted in 
para. 3979.— ‘‘ It having come to the knowledge of government through various channels of information and parti- 
oulorly from tho reports of the zillah and city magistrates, the courts of circuit, and superintendents of police, tliat 
frequent instances still occur in many parts of the territory subject to this jircsidency, o^.pccially in the Western 
provinces, of the murder of children for tho purpose of obtaining their gold and silver ornaments *, and the Honor, 
able the Vice-rresident in council, being desirous of preventing as far as possible this atrocious and lamentable 
crime, so distressful to the parents and other relatives of tiie numerous children thus murdered from }ear to year, 
without having recourse to measures of a prohibitory and penal nature, which might interfere >v ilh established 
usages, and occasion loss of pr(»porty or personal inconvenicuco ; it is hereby notified by the court of m/araut aduw. 
lut, with the sanction of government, to all parents, guardians, and others, having tho charge of young children 
whether of tho Hindu or Mussulman religion, that whereas experience has shewn the great danger of robbery 
and murder to which children arc exposed by being allowed to go abroad from tho house of their parents or other 
persons, having tho care of them, with gold or silver ornaments, especially when not attended by tnistwortliy 
pernons capable of protecting them, it is the obvious duty of all parents and others intrusted with the care of 
children, to guard against such danger by rcrao\ing the cause of temjitatiou, and by not permitting any child 
under their charge to go from liomo with any gold or silver ornament, except in company with themselves, or with 
other persons on w'hom t^iey can depend to guard against the possibility of any calamitous consequence wdiich, 
they must be well aware, has too ofteu ensued from a neglect of such precaution. The judges of circuit ami tho 
zillah and city magistrates have been further instructed to take e\ery proper occasion of impressing upon the 
minds of parents and other persons, who may bo present at criminal trials in cases of child-murdcr, the danger to 
which children are exposed by the imprudent practice of allowing them to go abroad with jewels and ornaments ; 
and i( is hoped, that the respectable inhabitants of Iho country, as well from feelings of natural aftecilon, «>> from 
a sense of moral duty, will be induced to show a strict and ready attention to such communications, as well as to 
the admonition contained in this notification, which can have no other object than to preserve the Incs of many 
helpless children, and to prevent the distress of their redations from the loss of them. All parents and others 
having the cure of children are accordingly hereby cx|PBetcd and enjoined to maintain by their example and 
influence, a careful obber\ance of the precaution rccominended to them iu this proclamation, which it may bo 
confidently expected will effectually Check the prevalent crime adverted to, and thereby preclude the necessity of 
adopting any other remedy." 
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inoiith. The magistrate or joint magistrate may likcwiao require the persons so convicted 
to comidete their stipulated term of see vice, or to perform the work contracted for, if it 
appears just and proper to require the same; and any subsequent conviction of wilful 
neglect to comply with such requisition, is punishahlo by a further sentence of ini])rison- 
ment not exceeding two months. Keg. \ II. 1819, sect. o. 


4707. The jirovisions of the foregoing section are also declared applicable to domestic <iomi>stii! 

servants, who engage to servo for any fixed term ; or during the performance of any fnp tt hved torm, or 
specific bcrvice ; or, though no such oiigageinent has been entered into, are employed from, iMuplojfd trom 
month to month ; and \vithout good and suificient cause wilfully quit the service of their 
employers before tlie expiration of the fixed term; or before the completion of the stipu- 
luted service; or, with resjicct to montlily servants, before giving previous notice for a 
period not less than fifteen d<'iys. lieg. VTI. 1819, sect. 6, cl. 1. 


4708. The sentence of two months’ imprisonment prescribed above, in cases of work- the pro- 

inen nc‘dectlng to linisli their work, is intended as a punisliinent for wilful neglect to ment,thoma^ristrato 

r IT ^ cttn tftkono nuiiMiro 

perform work uiidcvtakcn, and not as a means or compelling the performance of it ; and to compel the por- 
t ... . t • 1 I. t « formanco of tbo 

coiise([uently the magistrate is not competent to repeat the puiuslunent ol two months work engaged for. 

Imprisonment, or to take any further measure towards compelling an actual performance 

of the work engaged for. Const. No. 384. 


4709. llierc must be a stipulated term of service, or a contract for the perlormance Thor© mnM boa 

1 111 • • ’• 1 I 1 p . , , , stipulated form, or 

of a s[)0cihc work, to render tlio above provision applicable to the case ol mistris, mochis, acontractforaspe- 

or other artizans, who liav(* taken advances from their employers and agreed to work for 

tlio same. Sucli cases may be prosecuted either in tlic district in which the agreement Venue. 

was executed, or in that in which the defendant resides. Const. No. 1329. 


4710. The above provisions were never intended to have, nor have, any reference This dne^ not 
to the wages of a niokhtur; they apply to workmen and domestic servants 
Const. No. 770. 


4711. Tlie gomashtah of an indigo idanter, superintending an out-factorr, cannot be ortoapomaHh- 

^ n 1 ^ 1 o ^ supormteudiug 

considered as a domestic serViliit, or as a workman. The above provisions therefore are anout-factory ; 
not applicable to such a ca^^e. (a) Const. No, 924. 


4712. Tliese provisions do not apply to village chokcedars ; and the realization of their 
wages under them is illegal. Ileports L, P, 1854, part 1, page 260. 


or to a viJlaga 
chokoodar. 


4713. The above provisions are not applicable to the enforcement of contracts for Nor is it applies- 

. . 1, bio to contracts for 

furnishing hakcris and bullocks under engagoments to indigo !)Ianters ; but they may the supply of ha- 
.q., . . * J J bullocks, 

be applied in the case of the driver of a hakeri and cattle, his own property, who engages 

therewith to perform certain work, and wilfully neglects or refuses to fulfil his engage- 
ment. C. O. Nos. 186 and 197 of vol. 2. 


(a) It was held at the same lime that the provisions of sect. 20, Reg. VIT. 1799 (which refer to native 
0 gents employed by landholilora and fanners in the management of their estates or farms, or colloctiou of their 
rents) are equally inapplicable to the gomashtahs and mohurirs of indigo-planters. 


11 N 
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or BfEClAL RULKS REGARBINO PAUTICTJtAR CLASSES OP PERSONS. 


Bpparis in tho 
Rervico of pjovern- 
mont Hu'mt? for ar- 
pi'ars of waijes, to 
be rofOrred to civil 
court. 

A contract with 
ftcpurity to convey 
jroods "to a certain 
placo cannot be 
enforced under 
thc*»o provisions. 


Rule to control 
the discharge of 
servants in cortuiu 
cases. 


What award fho 
magistrate to 
make in '^ucli ca^cs. 


Proviso in ra<ic of 
miscondupl of st*r- 
vaut ; aud wlirre 
tho servant or wot k- 
mtin is ill ircatod, 
OP has other sutH- 
ciont cause for 
leaving the service. 


Complaints for 
arrears of wages 
ought to be made 
within a year ; and 
preferred on oath. 


4714. The complaints of beparls for the adjustment of their claims for tlie lure of 
their Iiakeris and bullocks, while in the service of government, are not cognizable by 
the magistrate, but should be preferred in the civil court. Const. No, 5 GO. 

4715. Where A entered into a contract with B, on the security of C and D, for 
furnishing a boat to convey certain goods of A to a fixed place, and afterwards B unload- 
ed the goods, and refused to carry them on according to his agreement, it was held, that, 
as the contract was of a purely civil nature, and as security was taken for tlio performance 
of it, the above provisions did not apply; and that the person aggrieved must seek his 
remedy iu the civil court. Const. No. 1085. 

4716. In like manner no master, or other person, employing a servant for a fixed 
term, or for a specific service, or from month to month, is at liberty, without good and 
sufficient cause, to discharge such servant, against his will, before the expiration of the 
fixed term ; or the completion of the specified service ; or, with resjiect to Servants 
employed from month to month, without giving previous warning of the intended dis- 
charge for a period of at least fifteen days, or paying Iiis wages for that period. Reg. YU. 
1819, sect. 6, cl. 2. 

4717. It is the duty of the magistrates and joint magistrates, on applications made to 
them upon the prescribed stamjit paper, to cnfoice tho ])rovisioiis of the above clause by 
causing payment to be made to any servant, who is discharged iu opposition tliereto, of a 
sum equal to half a month’s wages, in addition to any arrear of wages wliicli is due to him 
at the time of Ills discharge ; or if the servant lias been engaged for a fixed term, or for a 
specific service, by causing payment to be made to him of such sum as appears fully ade- 
quate to any loss sustained by lilm from being discharged before the time agreed upon, 
lieg. VII. 1819, sect. G,cl, 3. 

4718. Provided however, that no servant is to bo entitled to recover more tlian liig 
arrear of wages, when he is discharged for any misconduct proved to the satisfaction of 
the magistrate or joint magistrate, and appearing sufficient to warrant his discharge. Nt>r 
is any workman or servant to be liable to punishment under the pro\ isioiis of this regu- 
lation, when it is proved to the satisfaction of the magistrate or joint magistrate, that his 
quitting the service of his employer, without jirevious notice, or before the expiration of a 
stipulated term, or without Iiaving completed the perfornuinco of any work contracted for, 
was occasioned by gross lual- treatment, or by non-payment of wages duo, or by any other 
cause whicli appears to tho magistrate or joint magistrate sufficient to justify or excuse the 
act complained of. Reg. VII. 1819, sect. 6, cl. 4. 

4719. The intention of the above provisions evidently is, that the complaint for 
tho recovery of wages should bo made immediately on the occurrence of Ihe cause 
of complaint; i. within the period of one year; a case thondbre iu which nearly 
two years and a half had elapsed, was considered not properly cognizable by the ma- 
gistrate. Such complaints, like all other complaints iu a criminal court, must be pre- 
ferred on oath. Const. No. 582. The sum which may be recovered in tho criminal court 
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as waTCS Is not limited by the above provisions : and. under tholast quoted construction, the 
servant may sue in tho criminal court to recover wages for any period not exceeding one year, 

Coast. No. 913. Comparing tlie two foregoing constructions, it appears that claims for wages vered. 

nnrlpr Uo(t VII 1819 should ordinarily bo brought within a year from the Umo the wages fi^ed bj law. 

become due. No period being, however, fixed by law, the court cannot lay down a 

positive rule of limitation in the matter. It rests with the deciding authorities to dispose ol 

each case on its merits, according to the special circumstances of it, advertence being had 

to any excessive delay in preferring tho claim, as to other points involved in it. Letter of 

N. A. to Judge of Tirhoot, No. 1331, Nov. 30, 1849. 

4720, Intlie event of parties, against whom an award for arrears of wages to 
domestics passed under the above provisions is given, not immediately paying the same, 
the magistrate should proceed to levy tho amount by the distress and sale of the defend- 
ant’s personal property. Const. No. 1053. ^ 

4721. Assistants vested with special powers are competent to dispose of cases under 
the above provisions: and such cases may be referred to principal sudder ameens [and, 
scmlle, to other officers exercising the primary powers of an assistanig for investigation 
and report. C. O. No. 7 of vol. 4. Const. No 1265. 

A 700 Tn oil cases in which it has boon the intention of tho legislature to render a Cases decided by 

siioimorv decision subsidiary to a suit in tlio civil court, the regulations contain specific riUea under these 
Suiiiiiisirj j • j r> vir provisions are not 

vMvwlcJnn In that effect : as for instance in cases coming under the provisions or Kog. XV. open to a cmiac. 

LA/ I f? .1 A p xi ^ tiou ; nor can the 

1^0 No siK'h provision is however made as regards cases or the nature oL those spe- civil court interfere 

eified in sect. 6, Hog. VII. 1819; and therefore cases decided by the criminal authorities trate’s order. 

under the imlcs^aid'doNNm in that secdlonai^ to a civil action. Tho civil court *Now Act /r. 

of course can Iiavo no power to issue an injunctioii to a magistrate for the purpose of 

stopping execution of h:s order. Const. No. 1158. 

a'toq The rule contained in cl. 3, sect. 6, Reg. VII. 1819, cannot be considered How far these 

A 1 1 . T 1 provisions aro ap- 

applicable to European Ihdtish subjects ; and conseipiently a magistrate, even though a pikabio 

justice of the peace, cannot compel such person to pay the wages of a servant, (a) Yet tho j'ecu. “ ” ” 

magistrate may, at the suit of a European British subject, proceed against native servants 

or workmen (putting their employment, &c. Const Nos. 340 and 345. 

(n ^ Hilt the iiinRistmte, whether ho is o justice of the peace or not, may lake cognizance of snch complaint# 

.•tgaiiist Kuropeun Uritish sul.jccts, under the provisions of 03 Ocorge III. cap. 105, sect. 106. Sec para. 4625. 
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OF 8FFCIAL KULICS HEGARDING PAUTICULAR CLASSES OP PERSONS. 


Wandorinif and 
dnniErorouft lunaticf^ 
to be sunt to tlie 
ma^strate. 

Certificate and 
order for reception 
ill asylum. 


In rertsun c/i'-rs, 
a hinatir innv be 
cominittod to ttio 
care of hi*, fiioiidb 
or relativejs ; 

^ or sent to a li- 
censed ttsjluuu 


la ca«o of nec^* 
loct or cruel tnai- 
laent of a iuimlic, 


CHAPTER V. 

OF INSANE PERSONS. 

Note^-^lnr nih'S regarding crimts committed hy insane persons, and the custody of persons acquitted on the ground 
of insaniti), ste page 31 cf seq, 

4724. It shall be the duty of every darogah or district police officer to apprcliend 
and send to the nicagistrate all persons found wandering at large within his district who are 
(Icciiied to be lunatics, and all persons believed to be dangerous by reason of lunacy. Wlieii- 
cver any such person as aforesaid is brought before a magistrate, the magistrate, with the 
assistance of a medical officer, shall examine such person, and if tlic medical officer sliall sign 
a certificate in the form A in the schedule to this Act(G), and the magistrate sliall be satisfied on 
personal examination or other proof that such person is a lunatic and a proper jierson to be 
detained under care and treatment, ho shall make an order for such lunatic to be 
received into the allium established for the division in which tlio magistrate’s jurisdiction is 
bituate ; or, if such lunatic is not a native of the country and the circumstances of the case so 
reituire, into a lunatic asylum at the presidency; and shall send the lunatic in suitable cus- 
tody to the asylum mentioned in such order, rrovided that, if any friend or relative of any 
lunatic, who is believed to be dangerous, shall undertake in writing to the satisfaction of 
the magistrate that such lunatic shall be properly taken care of, and shall be prevented from 
doing injury to himself or others, the magistrate, instead of sending him to an asylum, may 
make him over to the care of such friend or relative. Provided also that, if any such friend 
or relative shall desire that the lunatic may be sent to a licensed asylum instead of the public 
asylum of the division, and sliall engage in writing to the satisfaction of the magistrate to 
pay the expenses wliicli may be incurred fur the lodging, maintenance, medicine, clothing, 
and cai’e of the lunatic in such asylum, the magistrate may sciul the lunatic to tlie licensed 
asylum mentioned in the engagement. Act XXXVI. 18d8, sect. 4. 

4725. If it shall appear to the magistrate, on the report of a police officer or the 
information of any Other person, that any person within the limits of his jurisdiction 

(a) FORM A. 

CEicTiricATE or Mldical OrrjCEii. 

1, the undursigned, {here enter name and ojjkial designation,) hereby certify ihut T, on the du} of 
t personally examined {here enter name and rcsiuenct of lunatic), ami t\mt iho Btiid is 
a lunatic {or an idiot or a person of unsound mind) and a proper person to he taken charge ol‘, and detained under 
care and treatment, and that I liare formed this opinion on the follo\^ing grounds namely:— 

1, Facts indicating insanity observed by mjsclf {here state the facts), 

2. Other facts (if any) indicating insanity communicated to me by others {here state the in formation and from 
whm)k 


(Signed) 
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deemed to be a lunatic is not under proper care and control^ or is cruelly treated or 
neglected by any relative or other person having the charge of him, the magistrate may 
send for the supposed lunatic, and summon such relative or other person as has or ought 
to have the charge of him ; and if such relative or other person be legally bound to main- 
tain the supposed lunatic, the magistrate may make an order for such lunatic being 
properly cared for and treated ; and, if such relative or other person shall wilfully neglect to 
comply with the said order, may commit him to jail for a period not exceeding pne month. 
If there bo no person legally bound to maintain the supposed lunatic, or if the magistrate 
think fit so to do, he may proceed as prescribed in the last preceding section, and, upon 
being satisfied in manner aforesaid that the person deemed to be a lunatic is a lunatic and a 
])roper person to be detained under care and treatment, may make an order for his reception 
into such asylum as aforesaid. It shall bo the duty of every darogah or district police 
officer to report to the magistrate every such case of neglect or cruel treatment as aforesaid 
which may come to his knowledge. Act XXXVI. 1858, sect. 5. 

4726. All acts which the magistrate is authorized or required to do by the two last 
preceding sections, may be done in the presidency towns and the stations of the Straits set- 
tlement by the commissioner of police ; and all duties which a darogalr or district police 
officer is autliorized or required to perform may be performed in any of the said towns and 
stations by an officer of the police force not below the rank of inspector. Act XXXVI. 
1858, sect. 6. 

4727. Except as otherwise hereinbefore provided, no person shall be received into 
a lunatic asylum in any presidency town or in any station of the Straits settlement without 
an order under the hand of some person in the Form B in the schedule to this Act(5), to* 

(6) FOim B. 

Ordeh EOit THE Reception op a I*rivate Patient. 

I, tlio undersigned, hereby request }ou to receive A. B.. a lunatic [or an tdioi, or a person oj unsound 
nnml], as a pat lent into your asylum. Subjoined is a statomeut respecting tbo said A. B. 

(Signed) Name. 

i )ceupatioii (if any). 

Place of abode. 

J)egrLH‘ of relatioDsIiip (if any), or other circumstance of connection with the patient. 

Dated this day of one thousand eight hundred and 

I’o feiiperintcndent of the asylum at [tUsmbinff the a.sy/Mw/]. 

iSlArEMBNT. 

[// antj of the particulars in this Statement he not knowHy the fact to he so stated.] 

Name of jiaiient, with Christian name at length. 

Sex and age. 

Married, bingle, or widowed. 

Condition of life, and previous occupation (il aii} )♦ 

The religious persuasion, as far as known. 

Previous place of abode. 

Whether fust attack. 


magistrate may 
order relative, or 
(lerson bound to 
maintain him, to 
provide for the pro- 
per treatment of 
such lunatic. 


If no person 
ixmnU to maintain 
him, magistrate 
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tor rocoptiou m 
asylum. 

Darogah to re- 
porlevpfj such case 
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11 O 
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In other places 
no person to bo r»' - 
oeivodmto asylum 
without order ot 
civil court. 

Application tor 
order to be made bv 
a guardian, it a 
Ifuardiuii betn 
appointed 


Applx' It ion 
where no gu.mlmn 
has been appointed . 


getlier with Buch Statement of particulars as is contained in tne said FormB; nor, unless 
such person has been found lunatic by inquisition or under an enquiry directed by an order 
of one of the courts of judicature established by royal charter, without the medical certifi- 
cate, containing tlio particulars in Form A in the schedule to this Act, of two persons each 
of whom shall be a physician or surgeon and one of whom shall be a presidency surgeon 
or a surgeon in the employment of the government. When such order is presented, the 
visitors or manager of the asylum, before admitting the lunatic into the asylum, may require 
the friends of the said lunatic to engage to pay the expenses which may be incurred for 
the lodging, maintenance, clothing, medicine, and car6 of the lunatic, unless it shall appear 
to the said visitors that they have not sufficient means of doing so. Act XXXVI. 1858, 
sect. 7. 

4728. In places other than those specified in the last preceding section "no person 
shall be received into a lunatic asylum, except as otherwise hereinbefore provided, without 
an order of the civil court. Act XXXVI. 1858, sect. 8, cl. 1. 

4729. When any person has been adjudged to be a lunatic, and a guardian for such 
lunatic has been appointed by the court of wards or the collector or by the civil court, 
if such guardian shall desire that the lunatic be admitted into a lunatic asylum, he shall 
make application to the civil court, and the judge, with the assistance of a medical officer, shall 
examine such lunatic, and if the medical officer shall sign a certificate in the Form A in 
the schedule to this Act, and the judge shall bo satisfied that the lunatic is a proper person 
to be detained under care and treatment in a lunatic asylum, he shall make an order 
for such person to be received into the asylum established for the division in which his 
jurisdiction is situate, or, if he think fit, into any licensed asylum mentioned in the 
application. Act XXXVI. 1858, sect. 8, cl. 2. 

4730. If any relative or friend of any person for whom a guardian has not 
been appointed by the court of wards or the collector or by the civil court, desires that such 

Age (if known) on first attack. 

When and where previously under cure and treutinent. 

Duration of existing attack. 

Supposed cause. 

Whether subject to epilepsy. 

Whether ttuii idul. 

Whether dangerous to others 

Whothor found lunatic by mquUition or enquiry under order of court, and date of oommis.un. or order fo, 
iiK^uihition or enquiry. 

Whether any member of ])aticnf» family has been or is alfectod with insanit}. 

f feigned) Niime. 

L the person si,jn,n„ the statement u not the person who s,g„s the o, Je, , the foUowmg partwulars conce, mng 
the permm myninif the ntaternm are to be added ; namelyy] 

Occupation (if any). 

Place of abode. 

Dcjjree of rolation.ship (if any), or other circunwtnnecs of connection with the patient. 
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person may be admitted into a lunatic asylum, he may make application to the civil court ; 
and tlio judge, if he see sufficient reason for so doing, shall enquire into the fact of lunacy 
in the same manner as if an application had been made to the civil court under the provi- 
sions of sections, Act XXXV. 1858 ; and if the lunacy be established, the judge may 
tlien proceed in the manner prescribed in the second clause of this section. Act XXXVI 
1858, sect. 8, cl. 3. 

4731. Whenever the judge shall make an order for the reception of any per- 
son into a lunatic asylum, ho shall, at the same time, make an order for the payment of the 
c*\peiises to be incurred for the lodging, maintenance, clothing, medicine, and care of such 
person; and such expenses shall be recovered by the judge on the application of the visi- 
tors or manager of such asylum. Provided however that, if it shall appear to the satisfac- 
tion of tlie judge that the lunatic has not sufficiet property and that no person legally 
bound to maintain the said lunatic has sufficient means for the payment of such expenses, 
lie shall certify the same in the order for the reception of the lunatic into the asylum, 
instead of making such order for the payment of expenses as aforesaid. Act XXXVI. 1858, 
sect. 8, cl. 4. 

4732. It shall be lawful for three of the visitors of any asylum, of whom one shall 
1)0 a medical officer, by writing under their hands, to order the c”' ''barge of any person 
detained in such asylum. When such order is given, if the person is detained under the 
order of any public officer, notice of the order of discharge shall be immediately communi- 
cated to such officer. Act XXXVI. 1858, sect. 9. 

4733. When any relative or friend of a lunatic detained in any asylum under the 
provisions of section 4, section 5, or section 6 of this Act, is desirous that such lunatic 
shall be delivered over to his care and custody, he shall make application to the magistrate 
or commissioner of police under whoso order the lunatic is detained ; and the magistrate or 
commissioner of police, if he tliink fit, after communication with the visitors or with 
one of them being a medical officer, and upon tlio undertaking in writing of such relative 
or friend to the satisfaction of the said magistrate or commissioner that such lunatic shall 
be properly taken care of and shall be prevented from doing injury to himself or others, 
shall make an order for the discharge of such lunatic, and such lunatic shall thereupon be 
discharged. Act XXXVI. 1858, sect. 10. 

4734. The inspector of jails may direct the removal of any lunatic from any public 
asylum to any other public asylum within tlie circle of liis inspection, and such order shall 
be sufficient authority for tlie removal of such lunatic, and also for his reception into the 
asylum to which he is ordered to be removed. Act XXXVI. 1858, sect 11. 

4735. If, after the reception of any lunatic into any asylum, it appear that {he order 
or the medical certificate or certificates upon wliich he was received is or are defective or 
incorrect, tlie same may at any time afterwards be amended by the person or persons si<m- 
ing the same with the sanction of two or more of the visitors of the said asylum, one of 
whom shall be a medical officer. Act XXXVI. 1858, sect 12. 
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Property in the 
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having of powers 
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4736. Every person received into a lunatic asylum under any such order as is re- 
quired by this Act accompanied by the requisite medical certificate, may be detained therein 
until he be removed or discharged as authorized by this Act, and in case of escape may, 
by virtue of such order, be re-taken by the manager of such asylum, or any officer or ser- 
vant belonging thoi’eto, or any other person authorized in that behalf by the said manager, 
or any police oflicer, and conveyed to and received and detained in such asylum. Act 
XXXVL 1858, sect 13, 

4737. When any lunatic is sent to a licensed asylum by order of a magistrate or com- 
missioner of police under section 4, section 5, or section 6 of this Act, and when a luna- 
tic is admitted into such asylum under section 7, or an order for the reception of a lunatic 
is made under section 8, and no engagement has been taken from the friends of the lunatic 
or order made by the judge for the payment of expenses under the said section 7 or section 
8 respectively, the expense of the lodging, maintenance, clothing, medicine, and care of such 
lunatic shall be paid by the government to the manager of such asylum. Act XXXVI. 
1858, sect. 14, 

4738. The magistrate or commissioner of police by whom any lunatic has been sent 
to a lunatic asylum, if it appear to such magistrate or commissioner that such lunatic has 
an estate applicable to his maintenance and more than sufficient to maintain his family, or 
that any person is legally bound to maintain and has the means of maintaining such lunatic, 
may apply to the cliief civil court of original jurisdiction within the local jurisdiction of 
which the estate of the lunatic may be situate or the person legally bound to maintain him 
may reside, and such court shall enquire into the matter in a summary way, and on being 
satisfied that such lunatic has an estate applicable to his maintenance, or that any person is 
legally bound to maintain and has the means of maintaining such lunatic, shall make an order 
for the recovery of the charges of the lodging, maintenance, clothing, medicine, and care of 
such lunatic out of such estate or from such person. Such order shall be enforced in the same 
manner and shall he of tlie same force and etfect and subject to the same appeal as any judg- 
ment or order made by tlie said court in a regular suit in respect of the property or person 
therein mentioned. Any personal property which may be in the possession of a lunatic found 
Meandering at large may be sold by the magistrate and the proceeds thereof (or such part of 
tlie same as may be necessary) applied towards the payment of the charges of the lodging 
and maintenance of the lunatic, and of any other expenses incurred on his belialf. Act 
XXXVI. 1858, sect. 15. 

4739. The liability of any relative or person to maintain any lunatic shall not be taken 
away or affected by any provision contained in this Act. Act XXXVI, 1858, sect 16, 

4740. Nothing contained in this Act shall be taken to interfere Mdth tlie power of any 
of the courts of judicature established by royal charter over any person found to be lunatic 
by inquisition or under the provision of Act XXXIV. 1858, or with the rights of any com- 
inittee of the person or estate of such lunatic, or to affect the provisions of Act IV. 1849. 
Act XXXVL 1868. sect 17. 



BOOK VIII.— CHAFTEE VI. — OF COVENANTED OmCF.KS. 1009 

4741. The word " lunatic," as used in this Act, shall moan and iucludo every per- 
son of unsound mind, and every person hcing an idiot. The word “magistrate” shall include 
a person exorcising the powers of a magistrate. Act XXXVI. 1858, sect 18. 

CHAPTER VI. 

OF COVENANTED OFFICERS. 

4742. The whole of the officers of government, employed in the judicial department, 
civil or criminal, are prohibited, under pain of dUmtssal from office, from employing 
directly or indirectly, their private servants of whatever description, or any other persons 
not being public officers duly appointed or nominated in conformity with the rules in force 
relative to such appointments, in the discharge of any part of their public duties, or in the 
execution of any public duty, in which the person so employed has not been duly 
authorized to act* Reg. VIII. 1825, sect. 2, cl. 1. 

4743. The whole of the judicial officers are, in like manner and under the same 

penalty, prohibited from employing any of the public officers on their establishments* ( not 
being peons, or other inferior servants, in personal attendance upon a judge^ magistrate/ 
or other officer of government in the judicial department) in the performance of any part 
of tlieir private business, or in the execution of any private trust relating to their personal 
concerns. VIIL 1825, sect* 2, cl. 2. 

4744. I'he session judges, and magistrates, and their assishants, or other officers 
being covenanted servants of the government, ai :0 prohibited from lending money, directly or 
indirectly, to any proprietor or farmer of land, or dependant zumeendar, or under-farmer 5 
or ryot, or their sureties ; and all loans made in opposition to this prohibition are declared 
irrocoverable in any court of judicature. Beng. Reg. XXXVIII. 1793, sect* 2. Reu. 
Reg. XLVIII. 1795, sect. 2. Ced. Prav. Reg. XIX. 1803, sect. 2. 

4745. All covenanted civil servants, iu. whatever department of the public service 
they may be employed, are prohibited, under pain of dismissal from office, from borrowing 
money from, or iu any way incurrirg debt to, any native officer under their authority, or 
under the authority of any of their subordinate functionaries, or from or to the known 
surety, agent, relation, connection, or dependant of any such native officer, or fron| or to 
any person of whom such native officer may be known to be or to have been the servant, 
agent, surety, or dependant. Reg. VII. 1823, sect. 2, cl. 1. 

4746. In like manner and under the like penalty, all officers of government, being 
covenanted civil servants, are prohibited from borrowing from, or in any way incurring 
debt to, any manager, guardian, executor, araeen, sezawul, gotnaatah, farmer, muta* 
wajli, or other i)er8on who may in any way be officially accountable to them, or from 
and to the known surety, agent, relation, conuectioo, or dependant of such person. Keg* 
VII, 1823, sect. 2, cl* 2. 

II F 
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4747. All judges^ magistrates, and assistants to magistrates, are prohibited, under 
pain of dismissal from office, from borrowing money from, or in any way incurring debt 
to, any Eumesndar, talookdar, ryot, or other person possessing real property, or residing 
in, or having a commercial establishment within the city, district, or division, to which 
their authority extends. Reg. VII. 1823, sect. 3. 

4748. All persons are prohibited from lending money, or otherwise becoming in any 
way creditor to any officer of government, being a covenanted civil servant, in contraven- 
tion of the above rules : and any person lending money, or in any way becoming creditor, 
to any such public officer in breach of this prohibition, is to forfeit to government a sum 
equal to tho amount for which he has so illegally become creditor. Reg. VII. 1823, sect. 4. 

4749* If any covenanted servant, who may be hereafter appointed to any office, shall 
at the time of such appointment be indebted to any person with whom it would be illegal 
for him to contract a loan, while holding such office, it shall be incumbent on such servant, 
before entering on the duties of such office, to make tnown the circumstance to govern- 
ment ; and failing to do so, he is to be subject to the same penalty, as if tlie debt had been 
contracted subsequently to his being appointed to the said office. Reg. VII. 1823, sect. 6. 


N^erson being 4750. No pcrson being a creditor of any judge or magistrate is to be appointed to 
officer isTo bo any official situation on the establishment of the person whoso creditor he is. It is con- 
Sclal* situation ou sequoutly the duty of tho superior authorities, on receiving the prescribed reports, to 
bis es.tabhshmeut, themselves fully that the natives, recommended to fill any vacancies on the 

establishments of the European officers acting under their control respectively, are not the 
rrrcautions to creditors of the latter. With this view it is tho duty of such authorities to make full 

iKB taken against , , . i i i j . . 

bttch appointments, inquiries on the subject, not only from tho omcers from wiioiu such reports are received, but 

through such other channels as are necessary to guard against any inlringenient or 
evasion of these provisions. Reg. XXI. 1814, sect. 2. 

•iijis rule appli- 4751. The rules contained in the preceding section, for precluding the creditors of 
retoavM'**oiia’d«- the public officers above-mentioned from being employed on their public establishments, 
erS^w. are to be considered equally applicable to the relatives and dependants of such creditors : 

the former as well as the latter are consequently equally precluded from being employed on 
the establishments of any of the public officers above described. Reg. XXL 1814, sect. 3. 
tivM toowingiy"to 4752* Any native causing himself to be appointed to any office in opposition to the 
trowntiSoMtoo 0^ ^g* XXL 1814, or in anyway knowingly accepting office in contravention 

rule., thereofjlis to forfeit to government a sum equal to ten times the yearly salary or allow- 

ances attached to the situation, to which he is appointed. Reg. VII. 1823, sect. 7. 


PraaitiM to bo 4753. , Suits for the recovery of penalties incurred under this regulation are to be 
enforced by proa©- ... 

cation at the aoit instituted under the special instructions of government, and are to be conducted by tho 
of goyeromebt* /»» . i i i 

superintendent and remembrancer of legal affairs, or by such other officer as government 
may nominate for that purpose ; such suits are to be instituted in the provincial court of 
tho jurisdiction within which the transaction has. taken place, or the lender resides, or 


possesses real or personal property. An appeal lies from judgments passed in such cases, 
in like manner as from other judgments passed in original suits by the provincial courts ; 
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and the judgments are to be enforced under the provisions of the regulations for the 
execution of other decrees of the civil courts. Reg. VIL 1823) sect 8. 

4754. Where an officer continued for many months to draw a sum of money granted Allowances 

, , ^ ^ , granted for speci- 

fbr a specific object, when that object had been otherwise provided for, and thus appropri- purpone*** 
ated to his own use a sum to which he Iiad no title in as much as it should have been 
immediately saved to the state, the Court of Directors, after severely censuring the con» 
duct of the officer in question, intimated that any such delinquencies would in future be 
punished by dismissal from the service of government. C. 0. Sup. Pol. L. P. No. 4 of 1851. 

C. O. No. 62 of vol. 4. Z. P. 

4755. Officers of government, of whatever rank or class, are absolutely prohibited of^tor^opiou^ 
from selling, or being concerned in the sale of, property of any amount or description to 

native princes and chiefs, or to their relatives or ministers, or to any native gentleman of 
rank or opulence, residing under the protection of the British government. Any disobe^ 
dience of these orders will be followed by the displeasure of government, and by such 
other penalty as the circumstances of the case may demand. Notification of the Govern- 
ment of India, No. 3200', July 25, 1854. 

4756. Persons in public authority are not to borrow boats, elephants, &c. from the 
natives : a commissioner of circuit was considered to have been rightly censured for apply- 
ing to a zumeendar for the gratuitous use of his budget ow. Letter from the Court of 
Directors, December 23, 1833. 

4757. The custom of natives presenting nazars in money, trays of fruit, and other Nazars are pro. 

articles, on the occasion of their paying official or complimentary visits to public function- 
aries in the service of tlie government, is strictly prohibited: and such officers are to adopt 

every measure within their power to make this prohibition generally known and obeyed 
by all natives of whatever rank or degree, with whom they have official or private inter- 
G(^rse. Govt Resolution, June 2, 1829. 

^ 4758. All officers of government are prohibited from receiving complimentary ad- Receipt of com- 

dresses from parties with whom they have been officially connected. 0. 0. Sup. Pol. Z. P. SelSSM^bicldenl 
No. 9 of 1851. C. O. No. 69 of vol. 4. Z. P. 

4759. Members of the civil service may become shareholders iu Assurance and other Private tradmg. 
companies; but, as the occupations of a private institution cannot be allowed to interfere 

with the claims of the public service to the undivided attention of the servants of govern- 
ment, they are positively interdicted from taking any part in the management of such com- 
panies. This interdict does not, however, apply to the Asiatic, the Agricultural, or other 
such Societies, which cannot in any way be looked upon as trading establishments. See 
Bengal and Agra Guide, 1842, vol. 1, part 1, page 304. 

4760. The following is an extract from an order of government, dated September 5, wiXSi 

1839. — It remains for the governor general to express his pneral sentiments on a point 

which has evidently been instrumental in producing dissensions between officers, whose 
bounden duty to the government, which they serve, it was, and always must be, to merge 
all persoual feelings and official pretensions in zeal for the public interest The matter to 
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which his lordship alludes is that tenaciouaness of their own authority and readiness to 
interfere with the authority of other distinct functionaries, which make those, who are 
most sensitive of any encroachment on their own power and prerogative, the very persona 
likely to infringe the just and proper authority of others. To cavil about trifles in the inter- 
course of ofBoial life# betrays not more the absence of generous and highminded principles, 
than a readiness to postpone to selfish considerations the performance of duties owing to 
the state. Every indulgence in harsh and acrimonious language in official correspond* 
etice falls under this censure^ and no one can in any degree give way to it without 
losing somewhat of the confidence, which government would otherwise have jdaced in 
his judgment and discretion, as detracting from liis trustworthiness, and even lesseninrr 
his claims to high and confidential employment. The government has tlio strongobt reason 
to expect that every one of its servants, to wliom it confides the discharge of responsible 
duties, will, from the moment of assuming such charge, discard all private feelings of pique 
and animosity, that may interfere with the impartial and unprejudiced performance of 
public duty, and will manifest a spirit superior to the influences of party or perbonal motives. 
Those who appear ready to sacrifice tindr public duty to the indulgence of private resent- 
ment, can have little riglit to look for future patronage or distinction.” 

Fn^ndij inter- 4761. All officers ought to Cultivate a friendly intercourse with persons of resjiectabi- 
bc'^niitnSrtith lity and influence, both European and native, residing in the district. Without prescribing 
imuves* precise mannor in whicli such intercourse may best bo carried on, government desires 
to impress the officers of the covenanted service with a sense of the peculiar obligation 
they are under to show courtesy and attention towards all who are brought in connection 
with them, and not only to feel an interest in the improvement and prospcTity of the 
district and its inhabitants, but to take the lead in all measures designed for promoting 
those objects. Order Govt. Bengal, April 21, 1854. 
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4762. The following rules for reporting on the official character and conduct of "Ve 
several public functionaries were jiromulgated for the information and gnidan(‘c of -dV 
officers. The objects in view are: firstly, the carrying into effect the principle of enforcing 
responsibility in all superior functionaries for the incapacity, or neglect, or wrongs com- 
mittied by the civil servants under them, unless they are, us the cases may admit, either 
redressed or reported to government: secondly, the bringing to the kinmledge of govern- 
ment all instances of eminent merits and qualifications amongst its covenanted officers of all 
ranks ; so that the government may be enabled, generally, to reward merit, to stimulate 
exertion, and to secure to the public seiwice for vacant offices the best qualifications avail- 
able,-— In hearing appeals and cases sent from the sessions courts, every judge of the 
nizamut adawlut is to note, as each case proceeds, any points that strike him as affecting 
mateidally the character of the court below; and whenever, at the conclusion of a case, 
R0y judge is of opinioti that the proceedings of such a court have been either remarkably 
< well, or remarkably ill conducted, it is his duty to make a note thereon for the consider- 
atioa of the court collectively at their English sittiug. The court is to determine in what 
tnanner thes# notes may best be made available, in the preparation of their optuial report, 
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for tlie expression of their collective opinion on the quality of the business performed by 

every session judge. The nizaniut adawlut is required to make a special report on the 

subject of any zillah, in which they are of opinion that the state of business is such as to in special cases 

make it desirable, for the sake of the public interests, that measures should be immediately pSrt'^”thtsniieof 

taken to remedy the evil. In cases of Jess importance, it is the duty of the court to to ^^ov- 

notice in their annual report any serious defect which they believe to exist in the ^ 

administration of justico in any district under their juribdiction. — It is the duty of 

. . « . . . noted in tho au- 

the several commissioners of circuit to report, m their periodical police returns, their report. 

oniiiions on the general efficiency of tlief i)olico of each district under their superin- on tho 

* ‘ . 1 * 1 1 • 1 . state of the pohec*. 

tendance, and on tlie manner in whioli the various business in this department has 

been performed by each of the officers among whom it is distributed. It is also tho duty 

of each commissioner to notice j)romiiientIy in these reports the extent to which the services 


of the assistants to tho magistrates and joint magistrates in liisdivioion have been employed, 
and tlie consequences of such einjjIoMneiit, in order that tlie application and abilities of 
tli(' several officcu's in the junior gradi‘s of the service may be brought distinctly under the 
view of the government. — It is tlio duty of tlie sudder court, of tlie commissioners, and of 
the magistrates and joint-inaLu'strates, to report to their imrnediato superior every case in 
mIucIi they are of opinion that a covenanted officer, suhoi dilute to them, is decidedly 
disijualified to discharge efficiently the duties eutrusted to liiin ; and it is Ijoreby notified 
to all sucli function.'ii ics that it is consulered an essential part of their duty to make them- 
selves acquainted with the manner in ulueh their .subordinate officers perform their duties, 
and that they themselves will be held responsible for any misehievoiis conse(iuences that may 
result from any inefficiency, bad luihits, or serious errors of conduct of those under them, 
that ought to liave been known to them, unless they report the same for the information of 
their superiors. Govt. Notification, December 20, IB.'JG. C. O. IF, l\ No. 222, Z. 1^, 
No. 227, of vol. 2. 


All offipf'r* nro 
to report if a sah- 
ordinato is dernl- 
eUly dihCjualifitil to 
diseharfl't' his <iu 

tie** cllaiemlv if 
they fail to ropoiL 
they are t)u*m- 
sHves to be luUl 
rcbponhible. 


47013. Officer.^ hubinitting explanations from tlieir subordinates are invariably to state Opinion to hr ex- 
whetlier lliey consider the same to be sufficient and satiafactory, or otherwise. C. O. 

No. 219 of vol. 2. ’ 


4701. Whenever the government shall be of opinion that there arc good grounds 
for making a formal and public inquiry into the trutli of any imjiutation of misbehaviour 
)iy any person in tlie service of the government not removable from his office without the 
sanction of the government, it shall cause the substance of the imputations to bo drawu into 
di.stiuct articles of cluirgc, and shall order a formal and public inquiry to be made into the 
truth tliereof. Act XXXVII. 1B50, sc' 

47G5, Tlie inquiry may be cominicted either to tlio court, board, or other authority 
to which the person accused is subordinate, or to any otlier person or persons to be 
specially appointed by the government commissioners for the purpose : notice of wliicli 
commission shall be given to the person accused ten da^s at least before the beginning of the 
inquiry. Act XXXVIL 1850, sect. 3. 

476G. When tlie government shall think fit to conduct the prosecution, it shall nomi- 
nate some person to conduct the same on its behalf. Act XXXVIL 1850, sect. 4. 

11 Q 


Charges 

against. 

(to\ enmicni 

nniy dr.v''' up di^- 

1iiu*( ihartTPS, and 
order u {mbhe i*u- 
quu j . 


By whom tho on- 
Cjiiiiy IS to bo con- 
dueled. 

Notice to tlio oc- 
cusuU. 


Government pro- 
secutor. 



lOU 


OP SPECIAL RULES REGARDING PARTICULAR CLASSES OF PERSONS. 


Accuser to re* 
duco accusation to 
writinfc and to ve- 
tiff it by bis oath. 


Accuser to pvo 
security, if the con 
duct of the pTOisc- 
rutiou is left to 
him. 


C;o\ornmcnt may 
abandon, «ind accu- 
ser contiimc pro^o- 
cutiou at any stage. 


(’omnii‘«sioner’H 
pouci* in cast’ of 
contenipl, and lu 
Miinin(»iiii\gwilncs- 
bes AlC, 


Penalty for dis- 
obeying proeeby. 


Copy of charge 
Ac., to be given to 
accused. 


Accused to plead 
to each charge. 


4767. When the cliarge shall be brought by an accuser, the government shall require 
the accusation to be reduced to writing, and verified by the oath or solemn affirmation 
of the accuser, and every person who shall wilfully and maliciously make any false accusa- 
tion under this Act, upon such oath or affirmation, shall bo liable to the penalties of per- 
jury : but this enactment shall not be construed to prevent the government from institut- 
ing any inquiry, which it shall think fit, without such accusation on oath or solemn affirma- 
tion as aforesaid. Act XXXVII. 1850, sect 5. 

4768. Wlicre tlie imjmtations shall have been made by an accuser, and the govern- 
ment shall think fit to leave to him the conduct of tlie [)roseciition, the government before 
appointing the commission shall require liiiii to furnish reasonable security that he will 
attend and prosecute the charge thoroughly and elfectually, and also will be forthcoming to 
answ'er any counter-charge or action which may be afterwards brought against him for 
malicious prosecution or perjury or subornation of perjury, as th(^ case may bo. Act 
XXXVII. 1850, sect. G. 

47G9. At any subsequent stage of the ju’oceedings, the govorninont may, if it think 
fit, abandon the prosecution, and la such case may, if it think lit, on th(» aj)plication of the 
accuser, allow him to continue the prosecution, if he is desirous of so doiius <>n his furnisli- 
ing such security as is liereinbefore mentioned. Act XXXVIl. 1850, sect. 7. 

4770. The commissioners shall liavo tlie same power of punisliing contempts and 
obstructions to their jirocecdings, as is given to civil and criminal courts by Act XXX. 
1841, and shall have the same powers for tlie summons of w itnesses, and for conipellinn 
the production of clocumenth, and for the discharge of tlndr duty under the commission 
and shall be entitled to the same protection, as the zillali and city judges; excejit that all 
process to cause the attendance of witnesses, or other compulsory process, shall be servec 
through and executed by the zillah or city judge, in wdiosc jurisdiction the witness or othei 
person resides, on whom the jn-occss is to he served ; and if h(‘ resides within (Calcutta 
Madras, or Bombay, then tlirongh tlie supremo court of judicature there. When tin 
commission lias been issued to a court, or other ])erson or persons iiaviiig power to issue siicl 
process in the exercise of their ordinary autliority, they may also use all such power for th< 
purposes of the commission. Act XXXVIL 1850, sect. 8. 

4771. All persons disobeying any lawful process issued as aforesaid for the purpose 
of the commission shall be liable to the same penalties, as if the same liad issued originally 
from the court or other authority, through whom it is executed. Act XXXVIl. 185( 
sect. 1). 

4772. A copy of the articles of charge, and list of the documents and witnesses b 
which each charge is to be sustained, sliall Lc delivered to the person accused, at least thre 
Jays before tlie beginning of the enquiry, exclusive of the day of delivery, and the first da 
of the inquiry. Act XXXVIL 1850, sect. 10. 

4773. At the beginning of the inquiry, the prosecutor shall exhibit the articles of charg 
to the commissioners, which shall be openly read, and the person accused shall thereupo 
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he required to plead ‘ guilty’ or ^ not guilty’ to each of them, which picas shall be 
forthwith recorded with the articles of charge. If the person accused refuses, or with- Ipc? to appew coo- 
out reasonable cause neglects to appear, to answer the charge either personally or by his b!on*^of ^trutu^^ 
counsel or agent, he shall be taken to admit the truth of the articles of charge. Act 
XXXVIL 1850, sect. 11. 

4774. The prosecutor shall then bo entitled to address the commissioners in ex* Prosecutor’'? ad- 
planation of the articles of charge, and of the evidence by wliicli tliey are to be proved : 

his address shall not be recorded. Act XXXVIL 1850, sect. 12. 

4775. The oral and documentarv evidence for the prosecution shall then be exhi- Evidenop for the 

‘ prosecution. 

bited : the witn‘\sses shall bo examined by or on behalf of the prosecutor, and may be 
cross-examined by or on behalf of tlie ])erson accused. Tlie prosecutor sliall be entitled 
to re-examine the witnesses on any points on which they liave been eross-examinod, but 
not on any now matter, without leave of tlie commissioners, who also may put such 
questions as they think fit. Act XXXVIL 1850, sect. 1.3. 

477G. If it shall appear necessary before tlie close of the case for tlie tirosecution, if further p\i- 

. . • • T ' 11 1 1 M 1 . denro be required 

the ccunmissioners may m tlieir discretion atlow the prosecutor to exhibit evidence not m- for the prossccution. 

eluded in the list given to the jierson accused, or may themselves call for new evidence ; 

and in such case the person accused shall be entitled to have, if ho demand it, an adjourn- 

iiient of the proceedings for three clear days, before the exhibition of such new c^videnco 

exclusive of the day of adjournment and of the day to which the proceedings are adjourned. 

Act XXXVIL 1850, sect. 14. 

4777. When th(‘ case for the Tirosecution is closed, the person accused shall be re- Defenrp mav b© 

^ , . nrndo orally or m 

quire{i to make his (U*rence, orally or in writing, as he shall prefer. If made orally, it shall wming. 

not be recorded ; if made in wndting, it shall be recorded, after being openly read, and in that 

case a copy shall be giren at the same time to the prosecutor. Act XXXVIL 1850, sect. 15. 

4778. The evidence for the defence sliall then be exhibited, and the witne‘?ses ex- Evidence for do- 

fence. 

aminecL who shall be liable to cross-examination and re-examination and to examination by 
the commissioners according to the like rules as the witnesses for the prosecution. Act 
XXXVIL 1850, sect. IG. 

4779. All witnesses, either for the prosecution or defence, sliall bo examined on Witnesses to be 

. , , . I ’ > 1 fT. • 1 examiued t>ii oath 

oath, or, if exempt from taking an oath m courts of justice, on solemn afhrniation, to be or affirmation, 
administered in either case by one of the commissioners, and every witness so examined ma/bo^cxaiidned.*^ 
and wilfully giving false evidence on any material point shall be deemed guilty of and 
liable to the penalties of ])erjury. Wliim the prosecution is not conducted on behalf of 
government, the prosecutor may himself give cviiiciice for the prosecution and may be ex- 
amined for the defence. Act XXXVIL 1850, sect. 17. 

4780. The commissioners or some person appointed by them shall take notes in 
English of all the oral evidence, which shall be read aloud to each witness by whom the 
same was given, and if necessary explained to him in the language in which it Was given, 
and shall be recorded with the proceedings. Act XXXVIL 1850, sect. 18. 
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If the person acensed makes only an oral defence, and exhibits no evidence, 
the itig[uir^ shall end with his defence; if he records a written defence, or exhibits evi- 
dSMO, the prosecutor shall be entitled to a general oral reply on the whole case, and may 
Also exhibit evidence to contradict any evidence exhibited for the defence, in which case the 
|iei^n accused shall not be entitled to any adjournment of the ])roceedings, although such 
xjlw evidence were not included in the list famished to him. Act XXX VII. 1850, sect. 19. 

4782. When the commissioners shall be of opinion that the articles of charge, or any 
of them, are not drawn with sufficient clearness and precision, the commissioners may, in 
their discretion, require the same to be amended, and may thereupon, on the application of 
the person accused, adjourn the inquiry for a reasonable time. The commissioners may also, 
if they think fit, adjourn the inquiry from time to timo, on the application of either the 
prosecutor or the person accused, on the ground of the sickness or unavoidable absence of 
any witness or other reasonable cause. When such application is made and refused, the com- 
missioners shall record the application, and their reasons for refusing to comply witli it. 
Act XXXVII. 1850, sect. 20. 

4783. After the close of the inquiry, the commissioners shall forthwith report to 
government their proceedings under the commission, and shall send with the record thereof 
tljeir opinion upon each of the articles of charge sc'parately, with such observations as they 
think fit on the whole case. Act XXX VII. 1850, sect. 21. 

4784. The government, on consideration of the report of the commissioners, may 
order them to take further evidence, or give further explanation of their opinions. It may 
also order additional articles of charge to bo framed, in which case the inquiry into tiie 
truth of such additional articles shall be made in the same manner as is heroin directed 
witli respect to the original charges. WJien special commissioners have been appointed, 
the government may also, if it thinks fit, refer tlie report of the commissioners to the 
court or other authority to which the person accused is subordinate, for their opinion on 
the case; and will finally pass such orders thereon as appear ju^t and consistent witli its 
pow'crs in such cases. Act XXXVIL 1850, sect. 22. 

4785. The word ^ government’ as used in this Act means/ the governor gene- 
ral in council, the governor or deputy governor of the Piesidcnciy of Fort WiLiam in 
Bengal, and the lieutenant governor of the North-Western Pro\inces of Bengal, wdioso 
sanction is necessary for the removal of the person accused. Act XXXVlL 1850, sect. 23. 

4786* Nothing in this Act shall be construed to repeal any Act or Regulation in 
force for the suspension or dismissal of principal and other sudder ameens or of deputy 
magistrates or deputy collectors; but a commission may be issued for the trial of any 
charge against any of the said officers, under this Act, in any case in which the govern- 
ment shall think it expedient. Act XXXVII. 1850, sect. 24. 

4787. Nothing in this Act shall be construed to affect the authority of government, 
for suspending or removing any public servant for any cause without an inquiry under this 
A^ct* Act XXX VIIt 1850, sect* 25* 






